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TO THE COURT AND ALL ATTORNEYS OF RECORD FOR THE PARTIES
HEREIN:

Pursuant to rule 8. 252 of the California Rules of Court, and to Evidence Code
sections 451 and 452, appellant, through his counsel, requests this court Lo take judicial
notice of the following exhibits:

EXHIBIT DOCUMENT EVIDENCE CODE

EXHIBIT A A truc and correct copy of Senate Rill 23 Evidence Code seclions
(1999), 451(2). 452¢b), (¢), & (h).

EXHIBIT B A true angd correct copy of the California Fvidence Code section
Department ot Justice Assaalt Weapons 452(c) & (h).
Identification Guide (20033 3™ Edition
2001.

EXHIBITC A true and correct copy of the California Fvidence Code section
Departinent of Justice DBureau of Fircarms  432({c) & ().
Letter Ruling Dated May 1, 2003,

EXHIBIT I} A fruc and correct copy of the California Evidence Code section
Department of Justice — Assault Weapons 432(c) & (h).
Irequently Asked Questions Webpage
Printed September 11, 2012:
httpw/oag ca gov/irearms/regagunfaqsi®

FXHIBITE Scnate Bill 249 — As Amended May 22, Evidence Code section
2012, The relevant text of this ill vccurred  451(a). 452(b), (¢}, & (h).
after the jJudgment against Appellant was
1ssued,

Thas request for judicial notice 1s based on the following pomnts and authorities.

Dated: September 14, 2012 LAW OFFICES OF DAVIS & ASSOCIATES

17#n A. Davis,
Attornev for Appellant
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MEMORANDUM OF POINTS AND AUTHORITIES

Catiforma Rules of Court. rule 8.252 provides the means for judicial notice on
appeal. The rule provides in subdivision (a)(2) that the motion must state:

(a) Why the matler to be noticed is relevant to the appeal; (b) Whether the
matter to be noticed was presented to the trial court aed. if so, whether judicial
notice was taken by that court, and (C) Whether the matter to be noticed relates
to proceedings occurrig afler the order or judgment that is the subject of the
appeal.

FEXHIBIT A

Appellant is asking this court to take judicial notice of Exhibit A, which is a true
and correct copy of Senate Bill 23 (1999). Tudicial notice of Senate Bill 23 18
appropriate pursuant to Evidence Code seclions 43 1(a), which states that judicial notice
shall be taken of the . . . public statutory Jaw of this state . . . .™ SB 23 was chaplered by
the Secrctary of State on July 19, 1999 as Chapter 129, Statutes of 1999.

Additonally, the Court may take judicial notice of Senate Bill 23 (1999) pursuant
to Evidence Code section, 452(b), (c), & (h), which allows discretionary notice of the:
“legislative chactments issued by or uader the authority of . . . any public enuly in the
Tinited States,” “olficial acts of the Iegislative . . . departments of . . . any siate of the
[United States,” and “{ucts and propositions that are not reasonably subject (o dispute and
are capahle of immediate and accurate determination by resort 1o sources of reasonably

indisputable accuracy.”
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SB 23 is the biil that added the relovant definition of “assault weapon™ to Penal
Code section 12276.1. 25 well as separatcly regulated only one ol the multitude of other
“fealures™ a firearm must possess in order to be deemed an “assaull weapon™ via Penal
Code section 12276.1. That {eaturc is “large capacity magazines,” whose transter and
importation are regulated. bul whose not possession is not regulated separately. (Sce
Penal Code scetion 12020 and SB23.) Judicial notice of SB 23 is requested as it
demonsirates that possession ol parts were not separately reputlated. and were not
intended to be regulated as “assaunlt weapons” if disassembled. To do so would 1gnore
the doctrine of expressio unius est exclusio alterius (the expression of one thing 1s the
exclusion of another). (Peaple v. Rowland (1999) 75 Cal. App. 61.) This 1s ¢especially
true in Jight of the State’s regulation of parts, as well as complete fircarms, for “short-
barreled sholguns™, “short-harreled rifles™ and “machineguns™ — cach of which includes
subcompoenents in their definitions — where the definition of “assaull weapon™ does not
include specific resulation of subcomponents, (Penal Code §8 12020(c)(1) and (2).
12200, & 12276.1.) SB 23 demonsirates that the legislature had the opporhunity to
regulate parts separately, and chose to do so only with “large capacity magazines,”
leaving the possession of all other parts thal are not fully assembled into an “assault
weapon” unregilated. Thus, SB 23 is used o demonstrate that the application of Penal
Code section 12276.1 to criminally prosecute Appellant for the possession of such parts.
without further evidence of intent 10 manulaciurer an “assault weapon,” exceeded the
scope of the Assault Weapons Control Act, is unconstitutionally vague, and violates

Appellant’s Due Process rights.



EXHIBITS B-D

Appellant is asking this court to take judicial notice ol Exinbits B-D, which are
truc and correct copics of the Califorma Department of Justice Assanlt Weapons
|dentification CGiuide (2003) 3™ Edition 2001, California Department of Tustice 1 etter
Ruling dated May 1, 2003, and California Department of Justice  Assault Weapons
Frequently Asked Questions Webpage Printed September 11, 2012:
http/ivag.ca.govifircarms/regagunfaqs#8.

This court may take judicial notice ol these cxhibits pursuant to Evidence Code
section 452(c) & (h), which allows discretionary notice of the: “official acts of the
excoudive . . . departments of . .. any state of the United States,” and “lacts and
propositions that are not reasonably subject to dispute and are capable of immediate and
accurale determination by resort to sources of reasonably indispurable accuracy.”™
I'xhibits B-D) are official acts of the executive department of the State of Califormia, as
evidenced on the face of each document, which identifies the executive agency of the
California Department of Justice as their as author and publisher, and may be verified as
a result of the public disivibution of the docwnents by the California Department of
Justice via the California Department of Tustice’s website.

I'he California Department of Justice is 1he State agency responsible for the
traiming and cducation of law enforecemenl agencics with respect (o Assault Weapons.
Penal Code § 12289 states:

The Department of Justice shall conduct a public education and notilication

program regarding the registration of assault weapons and the definition of
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the weapons sct forth in Section 12276.1. The public education and

nolification program shall mclude outreach 1o local law enforcement

agencics and utilization of public service announcements tn a variety of

medta approaches, to ensure maximum publicity of the limited forgiveness

period of the registration requirement specified in subdivision (f) of Section

12285 and the consequences of nonregisiralion. . . .

Penal Code section 12281 subd. ([}4) states: “{4) The department shall conduct a
public education and notitication program as described in Section 12289, commencing no
later than January 1, 1999

Penal Code § 12276.3 states [in part]: “the Attorney General shall prepare a
deseription for identification purposes, including a picture or diagram, of each assault
weapon listed in Section 12276, and any firearm declared to be an assault weapon
pursuant to this section. and shali disiribute the description to all law enforcement
agencies responsible tor enforcement of this chapter. Those law enforcement agencics
shall make the description available to all agency personnel ™

Moreover, as the head of the Department of Justice, “it shall be the duty of the
Attorncy General 1o see that the laws ol the State arc umformly and adequately
enforced.” (Cal. Const. Art. V Sect. 13.)

For the first time n this case, via the Respondent’s Brict] the Califomia
Department of Justice has opined that the theory of prosecution 1s a valid theory. This
posiidon 13 a direct contradiction to the matenals produced, distributed, and published by

them in accordance with their constitutional and statulory dutics to ensure (hat the

6



“assault weapon” laws are wniformiy enforced. Exhibits B-D should huve been
introduced by trial counsel and admilied by the trial courl. Bud, they were nol and are not
a part of the tr1al record, However, Exhibits B through D constitute judicially noticeable
publicly disseminated materials produced by the Department of Justice pursuant fo their
constitutional and statutory duoty 1o cducate the public and law enforcemenl — uniformly.
These documents both impliedly and cxpressly negate the theory under which Appellant
was prosceuted, as described below. Tailure to admit these materials may result in non-
unilorm application of the law that directly contradicts these previously produced,
published. and publicly distributed, materials which both the public and law enforcement
histortcally relied vpon for regisiration while the registration pertods were open. and
currently rely vpon  as Cxhibits B and D are currently being published on the
Departinent of Justice’s webpage.

Exhibit B: Assault Weapons identification Guide:

In futfilling their statutory duties pursuant to Penal Code section 120755, the
California Department of Justice promulgated an “Assault Weapons [dentification
Guide.” {Exhibit B) an 84-page publication which describes the Assaull Weapons
regulated in Penal Code (former) sections 12276, 12276.1, and 12276.5. Nowhere in that
guide does it identify or provide guidance that a combination of parts that can be
assembled into an “assault weapon™ can constitute an “assaull weapon.” Thus, neither
law enlercement nor the public have been made aware that the possession of a

combination of parts that can be assembled into cither a non-prohibited firearm or



“assault weapon™ will constitute an “assault weapon.”™ This dircctly contradicts the
theory of prosecution currently on appeal, as described in Appellani’s Reply Brict.
Exhibit C: Culifornia Department of Ffustice Letter Ruling

In tulfilling their dutics parsuant (o Penal Code 12281 subd.(f)(4) and 12289, the
Department of Justice provided a fetter ruling response 1o counsel! for the National Rifle
Association. {Exhibit C) That letter expressly states thal possession of a combination of
parts that can be assembled into an “assaull weapon™ pursuant o Penal Code section
12276.1 does not constitute possession of an “assault weapon.,” ['his direcily contradicts
the theory of prosccution currently on appeal. as described in Appellant’s Reply Bnef.

Fxhibit C: Assauli Weapons Frequently Asked Questions Webpage:

In fullilling their dutics pursuant to Penal Code 12281 subd.(f){4) and (2289, the
Department of Justice publicly publishes a webpage for public education and guidance,
hitp://oag.ca.gov/firearms/regagunfags# € (Exhibit 7). Thal webpage describes a
procedure by which removal ol the Penal Code section 12276.1 features wonld render an
“assault weapon” no-longer an “assault weapon,” permitting (he possessor to unregister
their fireanm. ‘T'his dircctly contradicts the theory of prosecution currently on appeal, as
described m Appellant’s Reply Briell

EXHIBIT E

Appellant 15 asking this court to 1ake judicial notice of Exhibit E, which is a truc
and correct copy of Senate Bill 249 — As Amended May 22, 20112, This Court may take
judicial notice of Senate Bill 249 pursuant to Evidence Code section, 432(b), (¢), & (h),
which allows discretionary notice of the: “legislative cnactments issued by or under the
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authority of . . . any public entity in the United States,” “official acts of the legislative . .
. deparuments of . . . any statc of the United Stutes,™ and “lacts and propositions that are
not reasonably subject to dispute and are capable ol immediate and accurate
determination by resort 1o sources of reasonably indispulable accuracy.™

Senate 1311l 249, as amended May 22, 2012, expressly states that it was destgned Lo
create “new lew” that prohibits the combination of parts that can be used to assemble an
“assauft weapon.” Because SB 249 wowld create “new law” that parallels the theory of
prosecution currenthy on appeal, il clarifies the fact that, under current law, possession of
parts that can be used (o assemble an “assaull weapon™ 1s not prohibited. Senate Ball 249
(2012) was not proposed as amended on May 22, 2012, al the titne of trial. Therefore,
SB 249 was pot and could not be a part of the trial court record. Neverthelcss, the
express language of Senate Bill 249, as amended May 22, 2012, directly contradicts the
theory of prosecution currently on appeal, as described in Appellani’s Reply Brief.

It 1s respectfully submitied that the above referenced Tixhibits clarifving the
historical notice made to the public and law enforcement regarding Cahforma’s “assault
weapon™ laws by the agency statutorily and constilutionally charged with enforcing,
cducation, and regulating such laws uniformly, further supports Appellant’s position that
a Respondent’s theory of prosecution cxceeds the scope of the California’s Assault

Weapons Contrel Act (Penal Code §12275 ef seq.) and 1s unconstitutional as applicd.



It is respectfully requested that this court take judicial notice of Exhibits A through
E under Evidence Code, sections 451 and 452, as desenbed hercin.

Dated: September 14, 2012 LAW OFTlEEY OF DAVIS & ASSOCIATES

Attorney for Appellant
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DECLARATION OF JASON DAVIS
L, Jason Davis. hereby declare that T am competent to testify truthfully to the (ollowing
facts of myv percipient knowledge:

1. Iam an attorney al law duly authorized (o practice hefore all the Calitomia courts.

2. [ am associated with Davis & Associates. attorneys of record for Appellant.

3. I have the primary responsibility for advocating appeliant’s position with respect
to the pending appeal before this Court.

4. 1t1s respecttully submitied that Exhibits A through I: are relevant to the appeal
under review. (Califoria Rules of Court, rule 8.252.)

A, Altached as Exhibit A is a true and correct copy of Senate Bill 23 (1999)
downloaded from the following website: hitp:/www_leginfo.ca.govipub/99-
00/bill/sen/sb_0001-0050/sh_ 23 hill 19990719 chaptered.pdf,

6. Altached as Exhibit B 1s a true and correct copy of the California Department of
Justice Assaull Weapons [deatification Guide (2003) 3rd Edition 2001
downloaded from the following website:

7. Attached as Exhibit C is a truc and correct copy of the Califorma Department ol
Justice — Burean of Firearms Leticr Rufing dated May 1, 2003, which constitutes a
response to a leller that I personally drafted under the Partner’s name and
submitted to the Depariment of Justice durning my employment at the Law Offices
of Tratanmich-Michel. LLP. T personally received the Tetier Ruling shortly after

May 1, 2003. And, while representing the National Rille Association through
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Trutanich-Michel, 1P, have advised clients and law enforcement in accordance

with the Tetter Ruling.

. Attached as Exhibit I is a true and correct copy ol the California Department of

Justice - Assaull Weapons Freguently Asked Questions Webpage downloaded on

Seplember 11, 204 2, fvom hirp://oag.ca.gov/firearmsiregagun fag st 8

. Attached as Exhibit E is a true and correct copy of Senate Bill 249 (2012), as

amended Mav 22, 2012, downloaded from the following websire:
hitp:/www leginfo.ca.govipub/1 1-12/Mball/sen/sb_0201]-

D250/sb_249 bill 20120522 amended asm_v96.pdt.

10. The theory of prosecution under Penal Code section 12276 1. which is currently

L1,

at 1ssuc, 15 a novel and unique apphication of the “assault weapon™ laws,
heretolore, comradicted by the agency charged with uniform application of
Assault Weapons Act. Moreover. the theory of prosecution 1s contradicted by the
origin bill, Senate Bill 23 (1999} and rceent proposed legislation, Senate Bilf 249
(2012).

[t is respecttully submitted that Exhibits A through I7, refate to the scope of Penal
Coxle section 12275 ef seq. and clan(y the historical notice made to the public and
law coforcement regarding Cahilormia’s “assault weapon™ laws by the agency
statutorily and constitutionally charged with enforcing, educating. and regzulating
such laws uniformiy, turther supports Appcllant’s position that Respondent’s

theory of prosceution exceeds (he scope of the California’s Assaull Weapons



Control Act (Penal Code §12275 el seq.) and 15 unconstitutionally vague as
applicd.
{2.1n accordance with Rulc 8.252, a proposed order is submitted with this motion.
1 declare under penalty of perjury under the laws of the State of California that the
loregoing is true and corrcet. Dxecuted on September 14, 2012 at Rancho Santa

AT

Margarita, California.

~
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CERTIFICATE OF SERVICTE.

L. Jason A. Davis, am employed in the County of Orange, Califormia. [ am over the
age of 18 vears and not a party to the within action. My business address is 30021 Tomas
St. Ste. 300, Ranchoe Santa Margarita, Califorma 92688, On Sepiember 11, 2012, 1 served
APPELLANT'S REQUEST FOR JTUDICIAL NOTICT:; MEMORANDUM OF POINTS
AND  AUTHORITIES; SUPPORTING DECT.ARATION OF JASON DAVIS;
PROPOSED ORDER by mailing a copy by [rsi-class mail in separste envelopes
addressed as follows:

SEE ATTACTIED MAILING LIST

I declarc under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed on September 14, 2012, at Rancho Santa

Margarila, California.

Davis



MAILING LIST
Central Justice Center
700 Civie Center Drive West
Sania Ana, CA 92701

For Del to: Hon. Daphne Scoft

Otfice Of The State Attorney General
P O Box 85266

San Diego, CA 92186-5266 1

Orange County District Attomey
401 Civic Center Dr.

Santa Ana, CA 92701

Tien Duc Nguyen
CDRC # AK4943
701 Scoficld Avenue
.0, Box 880()

Wasco, CA 93280
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