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STATEl\tENT OFTHE CAS"~ 

Oil April 7, 20 11 , an Orange County Superior Courtj llry found 

appellanl g\.li lty of attempted rnilnufuclur~ of ~n ;1.S~ault we~pon (Pcn_ Code, 

~§ 664, 5ubll. (a), and I 22110, ~lIbd. (aX'); Count I) and anempted 

pos.-.ession of all assaull wenpon (Pen_ Code, §§ 664, subd. (a), and 12280, 

sub<!. (ll); Count 2)_ (CT 31 [minule order !, 188- 189 (,'w liet fonns).) 

i\prellant pled guilty to po~ses3ion of (\ Jireann by a f(:lon (Pen. Code, 

§ 1202 1. sub<! . (a)( t); Count 3) and possession of ammunition by a perSOll 

prohibHed from poss~sing ammunition (Pen. Code, §J 231 6. sui:Kl (b)( I ); 

COUllt 4). Appellant abo admitted that he had one strike prior conviction 

(Pen. (Ade, ~§ 667, subd ~ , (d), and (~!(l) , and 1170 12 $ubd~. (b) and 

(eX I» . (CT 16 [minute ortkrJ.) 

Oil Xovem ber 14, 2011 , ap~lIant was ~lIlenecd 10 six years in 

prison . (CT 37 [minutQ order]. 295 [ahsmlCt of]udgmenLl.) 

Appellant Wed a lIolia ofapp~al on November 29, 2011 . (CT 293,) 

STA TEMIlNT OF FACTS 

0\\ M~rch 17. 20 10, Bucna Park Policc Officer Brian Chapman, .... ho 

was assigned to th~ Auto Theft Task Force, and sev~r<ll other offiens went 

to an (l Ulu repair business located at 130<10 Hooycr Street in Omllgc County 

as jXl r1 of all ongoing investigation_ (1 RT 101-102.) Officer Chapman 

contl1t:lei! appe llan t, who was the ownt:r, al the shop. Chapman askt!d 

appdlant ifh~ had m y weapons on the premises. (l KJ' 102-103.) 

Ap~llont admitted thm he had a rille he used for hunrjng and , howed 

Oflker Chapman pictures on his cell phone of dead pigs appellant claimed 

hc hl1d shot and killed , (1 RT 103.) Offjccr Chapman asked appdJanl 

where he kept the fine ~nd appcllantled him to a storage area located ~hove 

the sture o(ficc_ l lUi ide ti,,;: s toragt: room, appellant had a .50 caliber OTe 

nne ('"DTC rill","), which Ofli cer Chapman dcscnbed as II fully a.iscmhlc:t.l , 



'''''ery large, large-ealiber, bolt-action-type ritle." (I NT 103, 105.) The 

rille d id Imt co ntain R m:mufacturer 's name stamp, serial number or other 

identification marks. 

Officer Chapman testified that nlks are not typica lly used for pig 

hunting and rcf"rring to appellant's DTC rifle, Officer Chapman sta ted, 

"even call ing it an el.;:phant gun would be an understatement." (l RT lOY.) 

The DTC rifle did 1.101 hlll'e a manufacture name or $el ial nllmber. typi~ ~ll y 

required when registering a weapoll- (1 RT 11 0. 113 .) Officer Ch;lr 1nan 

a-.ked apJl"ClI:.IIlt aoom the lack of a serial number or 1Jl;lD ufaeturcr'~ name 

on the riflc_ Appellant replied tha t he lrud pun;hascd the lower ponion of 

the rille, WlllCh ll.'\ually con13 i n~ the manllfacturer's name: and serial 

numocr, off the ;ntcmct , (I RT [ 13.) Appdlant explained that the lower 

portion of the rifle was not wmpkkd and wa, no t considered :l. completed 

receiver when he purchased it nffthe internet. Appellant then completed 

the recw,:er by drilling it to the upper portion ofth;;: rille, which he had also 

purchased oll'the internet. Appellant admitted that the rille was capable of 

bemg Jir~. ( I RT 11 3· 11 4 ) Officcr Cbapman "dry-fired" il and found it 

LO be in good working order. ( I RT 11 4- 115.) 

OiliceT l.nOlpman a:; l:ed appellan t if he possesst:d any ammunit ion . 

Appdl;lllt showt:d him a box. containing 50 rounds o f _50 caliber 0 '1 C 

ammunit ion. Appdla.lI received the anmlUui tion through the mail. (I Rf 

116.) Officer Chapman asked ~ppelJant il h;;: haJ any other ammuni tion 

and ~pp<:llant ~ho\\'cd him 120 founds of .50 caliber Beowulf ammuoition, 

(1 RT 116-117.) Appt:llnnt ~~i d he purchased the Heowolr ammulllti on for 

his pig hunts and it WilS It:ft over from one of his hunts. (I RT 11 7.) The 

Benwolfammuniti01\ did !luI li t ihe DTC ritlc. (I RT 117.) Appellant said 

Ihal the Bcowulf ammunitIon fi t a diffcrent type of rifle Ihat he had T(:nted 

10 gapig Ilunl ing. ( I tn Il 7-118.) 
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Oflict:r Chapman <l.Sked appdl~nt ifht: had any o ther weapons ln lht: 

s llop and appellant Mid he was making lin AK·47 weapon (hercatter -'AK-

47"). (I NT 11 9, 121.) Offict:T Chapman asked appcJlanllO show him Ihe 

AK-47 and appt:llanl took him to anoth ~f part of the shop where Ofli(;t:I 

Chapm[ul saw a large box containing parts ror an AK-47. ( I RT 119-120.) 

Appellant showed Ollker Chapman a website OIl the computer 03\100 AK· 

Ouilder.com (\ RT 12 1.) The receiver in the kit d id not have a 

manufac turer's name or seri"l number Oil il and appellant explained that he 

had pun;ha~ed the lower receiver, whIch Offi cer Chapman described as a 

piece of metal with h() les in it which was bent into the correct shape to hold 

the internal parts c f the AKA7. Appe llnnt admitte<lthat hI: had personally 

al tered the receivCf anu benl il into the proper ;;hape to assemhle the AK-

47. ( l Ifl 122.) Appellant 3l1mined that he knew making and having his 

()wn AK·<J7 rifle was wrong. (I RT 123.) 

OlTicer Chapman asked appellant if he had any other weapons. 

Appellant admitK'd that he also had a sh0lgun registered to his wife. but 

appellant had len! it 10 anolher person. ( I RT 123.) Officer Chapman 

asked appellant for pe.m ission 10 scareh his home and IIppellant coIL~ llled. 

(1 RT 124.) Later thaI alkrnoon, Offi cer Chapman and the other om ens 

searched appellant ' s home . They did not lind any more weapons but did 

find [he box ~nd receipt for the n TC rifle receiver. They also discovered ~ 

moderate size k'llll :>afe inside a hall closeL n le door to the ~a re was wide 

opt:Il aod there was nothing inside. ( I RT 124- 125.) During the se:uch of 

appellant' s ~ h ()p, Officer Chapman noticed appellant in [he b~Kk alley (l f his 

shop using. hi s cell phone several t i m~~. ( I RT 123.) 

Officer Chapman b ter lookeu ~t the website appell~nI IH.d shown him 

called AK·Builder.com and ;aw that the site sold an AK-4 7 ··flat receiv.,.. 

dye sel.'· u~ed to bend the flat receiver into the proper shape to a.<;.scmble an 

AKA 7. (1 RT 130.) In a taped interview wilh ~ppe ll ant the fo llowing day, 
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Officer ,Chapman askcd appcU:mt if he had used Ihe dye SCI to bend thc 

n:ctivtl aml.,ppodlanl .,dmilled he had. ( I RT 13 1.) 

Officer Oll'lpman compan:d Ihe AK-47 pl,rts in the box found in 

" pp",lIant's shop with the dWJ;:;ram uft he parts uf a \~ork i ng A K-47. The 

parts in the box were the same part s dtstribed in Ihe diagram or a working 

AK-47, with some slight varia tions, appd lanl's !\K-47 had a rolding stock 

verses a fIXed stock and no forward pistol grip. (I RT 139-1 41 .) Appcllam 

[old Officer Ch1lpman that lh", ho>( contained ,,1\ o f th", pans for an AK·47 

with the exceptiOIl of the [lxeiv':r, ,,11ich he Ill1d bought separlltely. (I K r 

161.) Officer Chapman testified that a lot or lh!: work thaI was n:quirtd for 

the assembly of the AK-47 had betn C(lmpletl::d . ( I RT 162.) He testified 

[hat the roxeiver was "mostly eompl t't.:" find the 0111)' Thing that needed to 

be done to make it complete was to drill one more hole into the receiver in 

order to place pins into it to hold the internal parts, (1 RT 152 .) 

Orange County Sheriff Sergeant Gre~ Schuch, a Jirelmn, expert, 

te.~ti ficd that he compared the parts of appellanl's AKA 7 to <I fully 

functioning AK-47 type rifk (2 tU 167.) Serg~anL Schuch \~sLilied th:d 

appellant possessed all of the parts necessary 10 eomplele an A/C,47 

wt:i1llon and whrn all of the parts were asscmbled togclher (hey '~o\l lu 

fu nction as a semiautomatic_ ceulerfi re rill e which had Ihe capaciTY to 

acc~pt II detachable magat.ine, a forwaru pistol grip which prolflldcd 

c(ln~picuous l y beneath the action of the weapon, and II fol ding slock (2 I{ r 

2 13-216) Sergeant Schuch It:stilied tMI the .50 Rcuwolf ammunition 

fuuml in appellant' s shOI) was a considerably large and powerfu l round of 

ammunition. (2 RT 180.) 

Defens~ 

\ hchad Penhall , a gunsmith and gun , Iore owner, lestifllxl thaT tlle 

rectiver in the bQx of AK-41 parts found in 3ppellant's ~hop did 11O! appear 

ready to b~ installed. (2 RT 267-269, 273.) Pcnhall opined that: it would 



l a k ~ u ruir amount of work to make the receiver "functional." (2 RT 276.) 

PcnhaU t~ti !ied th ~t the ralls sl il l needed to I>c welded onto the recei" cr 10 

oomplele the assembly or lb.: receiver. (2 R r 292~294 .) Also, in order to 

complete the reeeiHT. tile gas block nc-cded to be installed to the band , the 

tr igger and hlUDmn pin holes needed to he dn lled, amI the trigger guard 

needed 10 be ins talled. (2 RT 294~296 , 29g.) pcnhall testi fi ed lha\ the pans 

in their current ~ tat e did not constitute a ri fl e in any fonn amI I t 'w(Juld tuke 

about eight hours to I.; omplde the (fsscmbly. (2 RT 294, 307.) Peuhnll &l ~o 

testifi ed tbal the magazine ,""ould be ti xed if n maga;r inc lock was aUucheJ 

IQ lhe ritle. (2 RT 301.) 

On cross examination, Pen/mil ' "st ified thai all of the parIS needed 10 

build a semil:lU lomalie, centerfire weapon, were in Ihe box found in 

uppclla.ot's shop and Ihal weapo11 would bave the capal.:i ty to accept a 

detachable maga;rine, inc1 uJing a pistol grip that would protrude 

~ (Jll Spi Cllou s ly beneath th e action of the w~aron. The \veap <')n woulu also 

huve ~ fo lding ~tock , and a liJl ...... ~ru pistol grip. (2 RT 310-3 11 .) 

ARGV:\l ENT 

J. ' j'"!": PRI ~L\R\' THEOla ' OF C ONVI<:1'ION W"S .... OT L et.:ALLV 

Eft.NO:>l£Ot;S 

Appellant conlends thut Ilti: primary litc-ory of cOllvld ion for 

U L\~mplCd manufacture and pcsseqStOn r.f an ass...1ult wea)Xln (( OUIllS J and 

2) wa~ legally ClTUneOIlS because the kgislJlure crafted th ~ "We A \() 

prohib it only fully assembled assault w~ap()m . (AOl:l 7-1l ) COlllrary tu 

appell a.M's claim, the tria! court properly allow~J the prosecution 10 

proceed 011 a.n a ttempted miUlufaetlJT¢ /lIld possession of an assault wcapon 

Jlti:ery. 
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A. Relevant lhckground 

The fdony l:Olnplaint in Ihis case ch:u gcd appd lalll with m:lDufaclUrc 

llDd possession of an assault weapon ill \'io lal ioll of Penal Code ~<:Cfiml 

12280, subdivis ioll (a)( l) aDd (b)l . among other l:harg~ and ililegations not 

relevant lu:re. (Cr 44.) 

Following the prdiminary hearing, the trial cour t IOlIDd Mppel1 anl 

committed the lesser included offense of allempred manufacture of an 

assault weapon and (l/lempu::ri poss~ss i on vI an ~ssu ult weapon. (CT 119· 

120.) 

"Ille prosecution ~ub se4uentl)' ti led ml information charging appellant 

with atlempted manufaclure and <Ittc lllptcd possession of nn IIs!;'l\ult I\'eapon 

in , ·io)atioD of PeDal Code sections 664. subdivbion (,,) an<.i ) 2280, 

subdil'isions (a)(1) and (b). Appellant later pled gUIlty 10 and admiut:d lhe 

addilional charges of k ing a fcloD ill unlawful ~ion o r Ii reanns and 

ammunition. (Cf 123.) 

6 . T he Assa ult Wea pons Cont rol Aft (A w e .<\.) 

In 1989, the u gislaiUr<: enacted the A WCA. (Pen .CoeIe, § 12275 o:t 

seq. ) R.elevant hert; Penal Code SC(;{ion 12280, subdivision (a) prohibits 

the manufacture, dis lnbution, transportation, import.ntio!l , o tTer for sale, 

gill , or loan of a.ny assaul t weapon. The emne is a felony. Po;;nal Cod~ 

~ectiCl n 12280, subdivision (b) prohibil~ the possessiClll of any aSSllult 

weupnn. The crime is a "wobbler." A " ,emi<l ll tomatie, ccntcrflrc rifle that 

I Tn 20 10, Penal Code section 12280, and other I\. W(;/\ statutes 
prohibiting manufacture and posscssi<:lI1 of assault weapon~. \' Cl"t: repealed 
by Stats.2010, c. 71 \ (SJ :l. 1080), § 6, operative Jan. 1, 201 2, and contimled 
liS renumbered penal code seelilllls. However, to avoid ~onf\lsiol1 and II) 
rnainudll CfJnsi~tcncy with the penal lOwe StdlOn~ ~et out io appeJlMI' s 
opening britJ~ respnndent's OppositIOn 10 appe"ant".~ claims lI' ill rcf.:: r 10 {he 
pcrt incnt pre-20ll penal wdt :.crtions for assau lt weapons ;:tnd Ihe .50 
c;,Hber DTC rifle . 
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has the capacity to accept a dt:lachLlble magazine and .. _ [I [aJ pistol grip 

Ihal protruJes conspicuously beneath the actw n of the weapon" is lisled as 

a prohihited <I!lsauU weapon. (Pen. Code, § 12276. 1, subd. (a)(l).) 

C. Th" Trilll Court'" 11.eor)" Of Conviction Was Proper 

Appe llant clai ms that the Irial court erred in allowing th(: prosecution 

to proceed ill this case on the theory he nttempled to manufacture and 

attempted to posse% an assault weapon. Aec()rding 10 ~ppeJJant, attcmpted 

manu!i, ~ ture and attempted possession of an a~s au!t weapon i3 not 

suppon ed by Ihe language or legislative h j~'()I)' or Pelml Code section 

12276.1 . Appelhmt argues that '"1hc abili t), to fire as a semiautomatic i~ an 

essent ial femure of any generically-defi ned '[Issau lt weapon' under !iCelion 

1"!276.1 , ~uhdivisiun (a)(J)" and ·'properly construed, the statule only 

applics to ritles that an: actually operable as semiautomatIc firearms." 

(AOB 10.) According 10 ~ppellant, "the word ' semiautomatic' describes 

how tile weapon ~ctually functions" lind "means that the we~pon mu~t fire a 

bullet, extract Ihe Iirct:l cartridge, and chamber a lre~h carlm1ge w itb cnch 

run of the trigger, allowing thc ;;hooler to lire {t[\llfjplc shots without 

relm.ding manually" (AOR 10 .11.) Thus, concludes appellant, " a IiOe 

that Ci.nnOI fire semiautomat ically is not lin 'assauJ t weapon' und\:ll" section 

12276. 1," aud such i"lhe case here as appellant"s nile was not fully 

completed nur fllJly fun ctional. (AOD I I .) 

Apptllant's argumcnt should be rejected fOr several reasons. first, 

appe llant was prosecuted under the IlIlempllheory set forth in Penal Code 

M:c!ion 664. Penal Code section 664, provi(lt:s in pertinent pllrt: "Ever)' 

per':lon who attempts to commit any crime, but fails, or is prevented or 

l1l ten.:c:ptcd in its pcrpelJ"atiOll. shull be punished where no provision is 

made by law for the punishml:l"nt uf tbose 3\1CmplS." (Ita lics added.) Penal 

Code sect ion 664 pro-.ides for criminal conviction of erim..,,; that comc 

cics<: bU1. un: nllt l:tlIllplc1cd and nppcllaot has faikd tu show why II pers .... n 
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who has an almost fully functional, ti.!lly completed assault wcapon COllid 

not be pros.:euted for allempted manuliletun: dnu possession of that weapon 

under Penal Code section 664. Furthermore, nothing in the language of the 

/\ WCA exempts it from being subject to section 664. 

Moreover, other cases have upheld convictions for attempted 

manufacture of prohibited items. For example attempting to manl)faeture a 

controlled substance is a punisbable crime, (People v, Luna (2009) 170 

CaLAppAth S3S [sufficient evidence defendant ancmpting to manufaeturc 

a controlled substance].) Witb respeet to manufacture of controlkd 

subst3nees, it has been held that the Legislature "intendcd to eriminali7.c all 

nels ""hieh an: part ofth~ mamlfacturing process, whether or not those acts 

directly result in completion of the final product" (People y l!eath (19911) 

66 CaLApp.4tb 697, 705.) The same logic should be true for cases 

involving an attemptcd rnanutacnJre or possession of an assault weapon, 

whether or not the acts dircctly r~sulted in thc asscmblyof a fully 

operational weapon. 

First there is no explicitlangui1g~ ill the statute which requires that 

the wtapon be fully operable or fully assembled. Pen31 Code, sedion 

12276. I, Jllbdiv isio!! (aX I), prohibi lJ "semiautomatic, ceuter fire riflel s I 

that ha[ve lthe capacity to accept a detachable magazine and ... I 1 lal 

pistol grip that protrudes conspicuouJly beneath the adioll oflhe weapon." 

Nothing in the stalnte r~quires that the rille be fully operationaL Also, 

nothing in the statute impli~s ihat possession orthe parts ora listed assault 

wcapon is permis ~ iblc. 

Second, appellant's narruv,· reading urthe statu\r;: is not supported by 

the public policy reasons for enacting the A VITA. "The law·, origins as a 

kgislalive respon:;e to a s.:rious public safety problem, reflected in tbis 

history and in the statutory findings and statemcnt of purpose (~ 12275 5), 

tend to pla~~ Iho: A WeA, including section 12280(b), in thc category of 

8 



public wclfan: o lfensts. of which the primary goal is rCllulMion for the 

public welfare or sat"t:\y I1Ither than punishment of individu:lI \IITt:mlers," 

(In rl! Jorge M. (2000) 23 Cal.41h 866, 874.) Allowing a person to possess 

all the pans neeued to make an AK· 47 with a detachable magazine, 

cspeci<llly when the rifl e is but a few parts fromhcing as~emblc<lto be fully 

timclioning, would ht: ~ontrnry [0 the I . egi slltt u rt:'~ policy or regulmins 

public wei fan: and ~aldy. Ille da.ogcr implic l in appellan t's l ogi~ is thaI 

Ihese we<!poos will be possessed and manufactured by individuals to an 

almost li.Jl1y functioning condition to evade it technic.1l1y bcing a completed 

a,,,aull wt:~pon ~ubject to the cr iminal sanctions of A WeA. 

Appellant also I\rguc~ that Ihe legislature' s failure to CJlpressly include 

-P(\rlS of a semiautomatic rifle" subjcet 1(. the A \I,'CA sbow it intended \0 

criminalize only po,session and roa(lurilclure of fully opcrationalllnd fully 

CHlTlpiele semiautomatic rifles, In so arguing, appellant r.::fel'S to olher 

fi rCaml statutes whidl provide thaI the delin iliOTl of"t,rcarm~ Includes the 

" h am"," and " receiver" of the weapon. (AOB 11-12.) Thus. concludes 

appell~ n[, the legi , I ulure's fail ure 10 include similar lao)guage that assault 

weapons include the thme or recciver \IT any othcr pans, infers lhat the 

legisllltuN did no! inlend to include onl) paru of an assault weapon. (AOB 

12.) 

However, a~ appellant points OUI, the other firearm sintult:s to which 

he lcf,::rs were enacted to abrogate r('(lpie v. J(1<:kson (1968) 2M 

CaJ.App.2d 341, 347, which held lhal a violaliol'l ofPcnal Code ;)Cction 

12021 required pl"oof thal the weaptm wa~ fully (lJ>Cr ~\tion al. (AOT! 12, 

dung People v Nd14I11S ( 1982) 3 1 Ca1.3d );5, 357 l,eclion 12001 , 

subdiv ision (c) effe cted alegisialivc abrogation of lackson'~ requireOlcul 

that the weapon be fu lly openllionnlj.) Simi larly so, SIU assault weapon 

should not have to I">c ill lully Operll1 ional form in order to b~ II prohibited 

We<lpon under the A WeA. Assault weapons are ~wn more de:ldly than a 
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stand:trd firearm_ If it bas been held that 11 lirearm need not be fully 

operntional, it should be the same too with a.~ assault weapon. 

Appcllam also rcrcr<; to fircaml Sl.at\lt~ that c)(pJicidy rcrec W 

weapons "designed to be used" a.ld "which may rc3dily be converted to" a 

tire ann_ (AOB 12, citing sections 1200, sulxl. (3.)( 1), (0) & 1460, subd. 

(b)(2)(D).) Appellant argues that as no similar lunglJagc is ust:<! in the 

!IS~alJ )( ",·eapon ~ tallJte, the kgislBlure did IHl I intend to ban assault weapons 

thill wefe only "designeJ to be IIsed" or whieh eOl1ld easily be eOI)Vcrt~d to 

semiulJ lornill ics. Appellant' s argument i ~ unavailing. It i ~ nOllscn$lCal that 

the legislature would ban possession and usc of less potent firearms even 

th(lugh lhey were nlll fully complet('d lind fully operational, yet not ban 

purts oJ a much more dangerous type of wcapon - the assau lt weapons in 

issue in Ihis u lse. As slllle above-, the /\ WeA "'8S enacted in respons.: to 

the extreme Sil It:ty concCJTL~ of citi7.cns owning such Jtigh powered 

wellpons. ross~~;on o f all the parts 10 asscmblc one of thest weapons and 

In[l intained in a condi tion lIoxding only 10 be attached to one another, is 

cont rary to PlJblic policy_ 

In SlJm, appellant has failed to show that the statute'S hlllgllage or Ihe 

kgislal i...-e hislory pt:rmit~ a penon to possess (lJl the ptlftS necessary to 

~;semblc an operat ional as.>ault weapon in a c<JfJ ditiun requiring (lilly 

attal.:hment of those parts to one another. This court should n:ject 

appellant' s argument and uphold his convidium Jilr attempted manufact.ure 

and p()~~e~~ ion of all assault weapon. 

JJ . So P Ut P ROCESS VIOLATION BY "fA): T n r."L COt:RT'S 
PIHMAR Y THFORY OF CONVICITOJ"i" B f(C AUSI'.: TB£Il£ WA S 
SUFV!ClJ{XI" EVIlH: NCF. OF SCIENTER 

Appellan t eontemh IhHl <is a mmlcr of law his federal rig.hl to due 

process W8S ...-iob ted ~causc insufficient evidellcc was presented Ihal he 

intended to manuiill;turc or pos.sess a Hn:arm he knew or reasonably should 
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have! known could be assembled into an aSSllllh weapon. SpccificaJ ly, 

appellant IIf"1JueS th~t because thc only cvidcl1 cc presented to support his 

convictiOlls was his mere possession ofthe 00'( of A K·47 p<lrts and which 

"could have been huill mlo <Iny number of kg:!1 conligurations," he cannot 

be convicted of ancmpted m<lnufacture or posscssion of ~tn assau lt weapon 

umkr PeMI Code sections 664 and uno, subdivisiuns (uX!) and lb). 

(AOI3 13- 15 .) To the contrary, giv~n the t:vidence in th is case support the 

j ill) 's re tlsonable conc lusion that appdhUll w~s attempting to po.'>Scss and 

manufn;,:[u n:: an assault weapon; he h"d a ll tne paf ts nCC<.":\S3.ry to a:m:mblt: 

lh<:l .'\K ·47. hc assembled those pa rLs and \\I.IS 011 1)' a few stcps from 

comple ting the assaull ,,;caPon, and allmiued [0 the investigat ing det..:cuH; 

that he knew m:lking and having the AK-47 tiOe was wrong. 

When the sufficiency of the eVIdence to suppon a cr imina! convicliOIl 

is chullenged 011 ap p<:al, the appellale court lllust rev iew the whole record in 

Ih~ light most favorable to the judgment below to determine whdhn i i 

discloses substant ial evidence - I;:VIl!t:nCC 11\lIt is rcasonahle , credible, and of 

solid I'a!uc - sueh that a reasonable trier offaet eQuid lind the defendant 

guilt)' beyond a reasonable douht (Pl!ople v. 8 0lden (2002) 29 Cat.4 th 

5 15. 553; People l'. Osband ( 1996) n Cal.4th 622, 690; ~ alSo JachQn v 

Virg inia ( 1979) 443 U.S. 307, 3 18 [99 S.CL 278 L 6 1 L.ElI2 d 5601.) The 

court presumes in support of lh<: j udgment the existence of every fact the 

trier \If tile t could rCaJonably deduce from the evidence, (People v. 

OJban d, supra. 13 Cal.4 th atp. 690; People v, Wader (1993) 5 Cal.4th 1510, 

640 .) 111e reviewing court cannot rcweigh the eVIdence or cvaluate the 

credibili ty o[the\\-·itnesscs. (p f.()ple v Ochoa (1'::193) 6 Cal.4th 11 99, 

1206.) To WilJnlllt rejection by the Jppell ;.te Court 

o r the testimony thaI h1lS heen belie\'o::<J by tbe tricr of faCl.. me 
testimony muS! be inh.:nmtly improbable. (Citation.} There 
must exist either a physical impossibility that it is true, or iLs 
falsity mm;! he appan:nt wuhout resort ing: to infcrellct:S or 
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deductions. [Citlltions.] Conflict:; and even testimony that is 
subj eel 10 j uSliliublo:l Wspil;ion th.> not jusli f y the reversal of a 
judgment. [Citl1.!il'n.] 

(""uple v. Meals (1975) 48 Ca1.App.3 d 2 15. 22 1-222: see also People •. 

Green (1985) 166 Ca1.App.3d 514, 517.) 

-rhe reviewing court "mus! begin with the presumption that the 

evidence ... was sul1icitnL, .Illd the defendant bears the burden of 

eonvillclIlg (the court] OIherwi:o;c." (Pcople v. Sanghera (2006) 139 

Cal.AppAth 1561 , lSi).) 

Appellant claim~ th:\! there WI!I~ no evidence he intended 10 build an 

assault wcapon he knew or should h:lI'e known had the necessary 

ch:uacteristics of being an assau lt weapon. He argues that his convictions 

"caMOI rC!it on appellant's pO$s=ion of the parts alone" and the " pans 

could have hcc:n built into any number of legal configurations.-- (AOB 11-

[5.) Appd [ant Cih:S unly cvi tlt nce favorable 10 him and his defense in 

making Ihis appella te .;luim. Ilis argument ignon ,); lhe lil3lubrd of appellate 

re~'iew fot claims of insuflk ient evidellce and invi les this Coun 10 r... ... "c;rJI 

the evidence. (People v Ochoa, supra, 6 CalAth (I I p. 1206.) 

[[Jt is bl(lck tc~r law that ' [c]onflicl5 and (:lil;'.l1 t~~t inlOny which 
b subjed to j u~tili a hk sll'ip icion do not just ify reversal o f a 
judgment, for it is Ihe exclusive province o f the Irial judgc or 
jUl"}' to determine the eroiibi li ty o f a wiulcs.:;. and th~ truth ur 
falsity oflhe [ad~ upon which ~ determination depends.' 
[Cit'ltion .j 

(People v_ Cllrl (2009) 46 Ca1. 4th 3j9, 342, fn. 3.) 

\\'hen ~ Jury reSO! ves Ihe credibi I ity i •• ue~ againST the de:fent1anl, lh t: 

rt viewing COllrl is "bound by IhaT rc~ohilion ." (Ibid.) Theref()re, any 

conflict in Ihe testimony do~s no! render tllc cvidence insul"fidml 

Appellant's argum<:: nl alS0 impermissibly invites thi ~ Court to rely 

only on evidence, am! inferences, thvorable to his argument. (People v . 

. ')<.mghua. su.pra, 139 CaI.App.4lh I:It pp. 1573- 1574.). 'lbat invitut ion must 
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be rcjcctcd. As statt:u above, "(iJt is 110t enough jilr the ueftnSC On appea l 

s imply to asst:rI lhalthere was insufficient eviuence, or to pL)illl to fhe 

dcfcnse version of the facts and mai ,lIain that the jury ~hould havc acccpted 

it." (People v. Sanghera, .rupra, 13':1 CalApp.4 tb al pp 1573· \ 574.) TIlat 

is e.'o:ad ly wbal appellant erroneously does here. 

T he corra: l standard of review is whether the t:\'ldo:JICt supportcd the 

jury's conviction uf stl;ond degrce ffillrde r and findin g. of mahl;e 

aforethought w hen viewing the evidence in the light most favorable to the 

judgment. (People v Krajl, ~· 74pra , 23 Cal.4th at p. 1053; People v Ocha(, 

(1993) (j Cal.4lh L L 99, 1206.) :\ ~yicw of the wh<llt:\ n::conJ shuws 

substamial c\'idenct:\ suppol1S ,lp~lI:lnt's eO/l \'iclions fo r lli tempting to 

manufaetuI'C and possess an assault """Capon. 

"S sl!lled <Ibove, Penal Code section 122l!O, ~ubdh isions (a) and (b) 

.pr'lhibit th~ manufacture and posse~.~ion of assaul\ wetlpOnS. ·11IC 

prosecutor did not have to provc that appellant hau a~tun l kuowledge of the 

characteristics o f the weapon that made 11 dn assault weapon. (1n re Jarg e 

M. (2000) 23 Cal.4 th 866, 869-870 .. 887.) Ralh ~r, proof that appellant 

kflcw or reasonably should have known tha t possession of ao assault 

wC<l pon is un.lawful is sufficient. (Ibid. ) " IBlecausc oflhe general 

principle that all pel"S4.l1'S art:\ obligated to leam of and comply with the 

law,'· it urdinari!y is reasonable to wnclude that, absent. "exceptional case~ 

in \\·hich the salient ch!lmct~ristH';s o[the fi rearm are cxtraonlinarilv 

ohscure, or the defendant's pos~essio!l. of the g.un was so t1eeling or 

3l1tnuut.e"d as !l.OIIO aflhtd an opportuni ty for eXJminalion,' · a person who 

knowingly possesses a scm i<llltom<ltie ruearm reasonably wuuld investigalc 

~lIId determinc whclher the gun's c1laro.etcdst ics make it .m assault weapon. 

(ld. ,)1 p. 885: sec al~oln re Daniel G. (2004) 120 Ca1.App Alh ~24, 83 2) 

" [A) persrm who lUIS h~d substantial and unhindefell possession of 11 

*miautom~tie t1rearn, TellSonahly would be exp~ctcd to know wheth~r or 
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not it is ur a make or model listed in section 12276 or has the dead }' 

discernablc fcaUifCS described in section 12276. 1." (llf rt JQrf,€ M . $IqJro. 

23 CaIAth at p. 888.) 

Applying those staodlllds to the prescnt case. there \.\'(lS sufficient 

evidence Ihm appellant intended 10 huild a rille he knew WIIS a prohibi t..:d 

assault WellpOIl . Not only (lid app.:Jlanl hav\! sub~la ntja l and unhindered 

possession of al the pans m:eded 10 3ssemble a fully funct ioning ,\ K·47, 

but he also had [he ATC rine, iI semI au tum3lic rilk which appellnnt 

admitted he assembled himsel f. ( 1 RT 113- 114.) Appellant admitted using 

guns to go huntinl'!, sh()wtd Ihe unkers pictures of pigs he had shot and 

killed, had "rented" a gun t() go hunting, nnd hild loaned out a shot gun 

registcrM to his wil':. ( 1 RT 103. 11 7- 11 8. 123 ) App~llant also hnd large 

caliber ammuni tion for two different typo:! s of firearm s. (1 RT 1 16-117.) 

Appellant showed Officer Chapman a \V~b s ite upp¢llant. had been looking 

at a v.'cbsitc cal!ed AK-Buildc:r.com und ~dmitle tllh<lt he had begun 

bending the rc:ceiver r(lr the AK-47 rine. ( I RT 12 1-122.) Moreover, 

appeJJant admittcd to Officer Chapman thut he knew mflking find having his 

own AK-47 rifle was wrong. (! RT 123.) TIle evidence sh()w~ that 

appellant was no novice to WC OPOIlS, J Ie w a:; very experienced und 

knowhlgeablc aooul wcu!lOns. especially hi gh powere(] rifle,; 11m! the 

cvidence here deal'ly ~UPPO),ed the jury's fi nding that appellant knew thc 

AK-47 rille he wa~ assembling tu.d would be proh ibited lI:Ssault weapon _ 

Thus, view ing the cvidellce in the light most fa ... o rab le to the judgment, the 

record d isclo~t:S ~ub:.tan l ial evidence ~ lIpporting uppellant':;, convid ion.s 

and appellllnt v.as oot dcok'd due process. 

01. TlIl,; STATUTI!: IS NOT UNCONSTITUTIONALLV V ACL"t: A.S 

APP .... W TO APPEllAJ\, 

Appelllln i claims thllt the tr ial cou rt '~ primary theory (If con. i ctlOn 

viola ted due process ~caus~ the stahlli: is Unc()ostililtionally vague <IS 
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applied 10 his Silumion bcc3USC "[n)either the statute I\Of any priur judicial 

decision gave constitutiona lly IIdequale nolice that th~ A WCA applies to (l 

possession orthe part3 of an AK-47 assault weapon th:lt can be, with lhe 

requisite knowkdge, skill, anoJ w(lrk, configured mtu both legal fircarlll ~ 

lsi ~J'ls well as an 'assaull.vcapon·" (AOB 15-1 7_) AflPCllanthas not 

~hown tha l thc statute is uliconstitul ionally vague as applied to him. 

IIII liully, when a determination in a partieuL.1r criminal case is fact 

specific, Ihe i,sue must be raised in the tria l eOOl1. When the issue is IKll 

urged Of IIrgued in the trial court, as here, this CDurl may not eon5ider it fDr 

the fi rst time on llppeaL (Peoplt: ..... Dejesus (1995) 38 Cal.App.4th I, 27. 

Peoplo? ... RO.I"t (1994) 28 CIl_App.4lh J 151, 11 57, fn. 8 ,) Appellant never 

nnsed this <:Iainl :1t trial. In.:refOle, il should nol be eon~ ide r<:d on appt:"".lI . 

Ho ..... ever, even assuming appellam has prt'~ecved IllS right to mise this 

claim here. it should be rejected. To with,tand a vaguencs. challenge, 

a penal stalu te tnu8T satisfy t\-vo basic requirements. rif~ l, Ihe statute must 

provide adcqu::Itc notice \0 Ibose who tn uS! observe it. (People v. 

RuhalcU'LYl (2000) 23 Cal.4th 322, 332; People ex ref. Gollo ,. Acuna 

( 1997) 14 C:.[Alh 1090, II 16, Tobe \>. City o/Sanra Ana (1995) 9 Cal.41h 

1069, 1106;:.(:c tJ S. Const., 5th& 14th Amends.: Cal. Con~l. , art. J, § 15.) 

Onlmary people of e()mmon ink lligenec should be able to under:;tand what 

is prohibited by the statute amI what mtly be done without vi()1ming its 

provisions. (Tobe v. Cily of Sanla AnD, Silpro, 9 Cal.4 th ill pp. 1106-1107.) 

Second, the Statule mU~1 provide sufficient ly defini~ guiJelines /I. \'ague 

law impennissibly delegat~ policy mu!1~r;; to the police, j Uliges and juries 

for resolution on ~ subjeeliw basis, with the attendant ri sk of urbi tnlry and 

di~erimin<ltory enfor~emen'- (Peoplti v Superior Court (Caswell) (1988) 

46 Cal.3d 38 1, 390; People v_ Ellison ( 1991» 68 CaL<\pp 41h 203, 207.) 

In deh:nnining the sufficiency of the not ie.; this Court examines a 

statute in the light oflbc oondud I-vim which Ihe defendanl is eharged_ tf 
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lile defendant can reasonably understand by the terms of the statute, either 

stllnding alone or as construed, lhllt his conduct was c riminal W1d 

prohibi ted, the statute is flot vague. (Ul1iud S/a/(;,s v Lanier (1997) 520 

U.S. 259, 267; People v. Powers (2004) 1\7 CaI.App.4th 29 t, 298.) Thus 

the terms of the statute (;afl M eonstm oo by re ference 10 othcr legitimate 

sour~ ~lIch as 5tatutes., legislative history and judicial dec i sion ~ . (People 

ex re f. Gafio v. M UM. supra, 14 Ca1.4th 3t pr· t1 16· 1 J 17.) 

Tt is settled that it statute sho\lld be conSlrocd "in the ligh t of the 

obj<::ctivc sought to be achieved by it as well 3S of the evi l sough! to be 

avencd:' On r e ffuddlewn (1964-) 229 Cal.App.2d 618, 624. ) 

All pr~ suro pt ions and i ntcndmtnt~ favor the validity o f a statllte. 

Mere doubt docs /Jot afford suffic ient rea..<;01l ror ajudicial dec h1,ration o r 

invalidity. If the valid ity of lhe measure is fairly debatable, it mllst be 

sustained. (Cellter Rltu! Eslate Corp. v. Ciryo/ Vul/ltjQ ( 1993) 19 

CaL.!.,.ppAth 1358, 1362.) Slall.llc ~ must be upheld uDless Iheir 

unconstitu tionali ty cl ,,~, rly. positively. and U1)mb;[~kilbly appeilTS. (Volerr 

ji)r Rl'spom·i/!le Retiremem v. Board o/Supervisors (]994) 8 CaI.4lh 765 , 

7&0.) A statute carmot be held void for IIneertllinty if any rt<lsonable and 

pnltticaJ constwclton can be givo:n to its language. (Walker v. Superior 

COUTI (19&8)47 Gl l.Jd 11 2, 143.) 

A ppellant ela iflLi that s~tion 12276 .1, subdi .. i sion (a)( I), i~ 

uucon~ti lutiona l as apphecl lO h im because "nei ther the A WCA nor any 

prior j udi(;ial decision Hlirly diselo~ed 10 appellant tha t it was unlawfill for 

him 10 po~~css or modify firearm parts o f [~ icJ ill iO disassembled s\ale that 

may b<:: assembled in to an 'assauJI weapon. '" (AOB 17.) Appc1!anl'~ 

argument is uI"I/lva i]jng 

P;r.;I, appc l\alll was ctmvieted under [In attempt theory, and uutler 

So::cLion 664, any perwn who atte lllpls to commit II crime ifhe had the 

spc.:i fic intem 10 cmnmit the crime, and. look II direct but ineffectual act 
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toward its commi$."jion, is; gu ilty of attempL (pen.Code, § 2 13; People v. 

Tol~do (200 1) 26 DlI.4 th 22 1, 229.) There is Mlhing vague :lboUI section 

664. 

Moreov~r, appdJant admitted (hal he bought all the parts for tho: AK-

47 rifle ofrlh~ intnuct and that he had scart: h ~d a o.;omplltC"f ...... eb~ ite called 

AK-Buildcr.com on how \0 assemble thc rifle. I1e admined that h~ had 

bought a die set o tTilie wcbsite in order to bend the r~o:::i\'er into Ihe proper 

:-hapc to as.cmble lhe nflc . Appellant admined that he knew that making 

and possessing a n AK-7 was wrong. (I RT 123.) Thus. 'lppcl!ant wa~ fully 

aware of the law> prohibit ing his po:;ses..~iOD and mllilo faeture of an ussault 

weapon, and aware that his lJOssession of the p!II15 orlhe a(mos l fully 

assembled AK-47 r iflc .. io laled Lhos~ laws. Thus , app<::ll:ml's own eonduci 

demonslrolcd th'li the ~talute was not UIiCOOstilUti ()1lId ly vague a :; applied in 

his .:ase. 

Addilionally, othn firc llfOl p055ession statutcs prohib it posses~ lOn or 

use uf evcn a nOll -uperatioJl fire arm or parts of a !lre,mn ,s prohibi l ~ (1. (51.""1."" 

People v. Neium.! (19S2) 31 Cal.3d 355. 359 ["nothing in th~ language of 

sedion 12022 requ ires that Ihe People detnonstr.lte the weaprnl" !> 

opnatlllit)'''j .) Ilere. appel lant h,td previous ly been convicted of carrying 3 

concealed weapon. Addi tionally, in PI'Clpie v. Ne!WIlS, supra. 3 1 Ca1.3d at 

p . 35 i, til," Court held thai sect ion 1200J, subdivision (e) effectoo a 

kf,islatn'e abrogal ion of the reCjll ircOlcnt that <I weapon be fully operati()nal. 

Appellant should have been awarc thnt o.;arryi ll8 or pos~essing cl'en nn 

inopcrab le: weapon, i.c. pmls that ar~ still in the a~s~mbly sl ,lge, is 

unlawful. "'Culi fumia law attributes \0 all ci li l.ens construclive t.:rIowkdg.: 

of the content of slate statutes .... ", (Kasler v. (,()(:kyer (2000) 23 Cal .4th 

472,501.) 

In sum. ttppellanl IS an experienced lirearm hui ldt:r <Uld has had 

eXleru;ive experience wllh firearms, 115 evidcnced by hi:> possession ofthcm 
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and his prior convictions l'Or being in possession of a concealed firearm. 

B"'h~ .:<'J) appcUant ':; .:xpe:n .:nce anti his admission that he knew his makmg 

and pos.."tSsion of the AK-47 was wrong, the: statute as applied to appellant 

was oot unconstitutionally vague. As ~uch, this Coun should reject 

appdlant 's constitutional challenge: to his convict ion. 

IV. THE TRLU COLRT PROPERLY AD~frrrI\D EVlI)~;NO: 

REGAIWII'G THE .5tI Dye RfFLE Af\'O n tt .50 On: A1\1) 
B}:OWOLf AMM(!NlTI0~ 

Appellant claims the: trial court abused its discretion wh~n it admitted 

testimony und evidence regarding thc.50 DTC rifle, .50 DTe ammunition. 

and B~owolfammunitjoll. (AOH 17·25 ,) Appdlunt', cluilll shnuld he 

r~Jeckd because that eviden~e wa~ probative: on the ultimate issuc in this 

c,lse, namely \-\,ht:lher appellant intcndcd to mUlILfactllr.:: an assault weapvn 

\IIld knew Iht <Ilmost fully assembled AK·47 possessed Ihe ch:lr<lCleristl~S 

of un illegal assault wClIpon. Admission of the DTC weapon and 

ummunitiun e \<idt:ncc did not re~;ull in unduc prejudice. confusion of lhe 

iS~lI~, or misleading the jury. In addition. appellant hus Ii..iled \0 ~how that 

admiss ion ofthc evidence was preJudici:lI . 

Before trial, dcfcn.;;c counsel moved to preclude tldmi:."i()ll o f the f)TC 

rille and ammunition as hd ng irrelcVllnt to Ihe dl.1rges and mon:: prejudicial 

Ih!Ul probative. (I RT 18-20.) Thc trial court lienieJ motiull It reasoncd 

that th is evidcnce tended to show lhal appe:lIant should havc kn own th" 

nature of the as&ilult w.:apon, (1 RT 1)':.19,22.) The trial court' s luling 

was not an ab\lsc of discretion. 

Evidtnce Code section 110 I, subdivision (~) , prohibits [1dmi~s i on of 

"viu en<.:~ u[un<.:harged prior had acts where the evidence is off~rcd to prove 

tll'" propensi ty of the dcfendant to havc ~Omml\\eJ the charged act. 

Subdivisio ll (hJ of r::;"idcnee Colle ~clion 1 10 I provid~s that th is rul'" dots 

nUl prohibit adm i~sjon of such c"itlence wben the evidence is r(lev~mt 10 
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establish some fael OIh~r than the person's charac te r or disposil ion, (Peopfc 

"'. Ewoldt (1994) 1 CaL4th 380, 393, 8upcrscded by stam!c on other grounus 

1I~ slat~ <.l io People Y Brill (2002) 104 CaL .... pp.4th 500, 50S ,) 

Speclfically'. I3v;uen<.:c Code s~ct ion 1101, 5ubUivis ion\b) provides 

"Nolhing in this section pTohihiL" the aumission of evidence thai a person 

ccmminoo a crime, civil wrong, c r oth.:l' ac t when reh:v;ml \0 prove some 

fact (~uch <IS motive , opportunity , inlcnl, pr~paralion, plan, know ledge, 

identity, absence of mistak~ Ilr accident. . ) other than his or ber 

dispos ition t.., l.:ommit 5uch an ile\." Thm;, pri"r bad act., are admissible if 

relevanl to prove a mall:ri al fad, such as motive, inte tll, r ldn, knowledge, 

ldem ily, or ~bsencc o{ mistake or accident. (Evid.Code, ~ I tO I , ~ubtl. (b). ) 

If evidellCC is offer~d under Evidence Code section 1101, subdivision 

(b) , the trial coun must weigh "whether the prubiltivc vaJucl uf lhe c\'idence 

of t1efcndant's unclllrgcd olfemes is 'substantially Olltwelghed by Ihe 

probabi 1 it)' th~t its admission f would] ... cre"le substantlill danger of 

ul)duc: prejudice, of conlusmg th..; issuc-s, o r of misleading me jury.' 

(Fvid.Cwe, § 352.)" (People v. lJa/com (1994) 7 Cal.4tll 414, 426427.) 

Hte trial court cxcrcjse~ broad discrcticn in cletcnnining relevance. (People 

.... Kipp (199S) 18 Cal.4th 349. 371.) This Court reviews ruhogs on the 

admissib il ity of cviden<.:e to determine whether tilere w-... s an abuse of 

rliscrcti~ Ul. (People .... Memro (1995) I I Ca1.4th 786. 864.) 

Prior I\CL~ ..,r misconduct are admissible wh~n relevant 10 prove an 

.-.Iemenl of Ihc tharged crime (F.wo id!, supra. 7 Cal.4th 380, 402), such as 

the defimclllnl's in tenl (People v. RobbInS (1988) 4S (al.3d 867, 879. 

!,.\.Ip=ued b}' statule on another ground us no ted in Peopie 11. Jennings 

( 1991) 53 CaI.3d 334, 3S7, fn. 13). To prove a viu laiioo of Penal Code 

sedions 664 and 12280. as alleged in Count I, thl' l'eople w~re required to 

prove appellant kn",w or reasonably s hol.1 ld have known lhe weapon he wa~ 

lIueUlpting to manufacture II.n<.l possess had the characterist ics of an [\ssau ll 
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weapon. (See CALCRJM No_ 2560; In re Jor:;;e M. supra. 23 CaL 4th at p_ 

Sg7 ["People bear the burden of proving the defendant knew or reasonably 

should have known the firearm possessed the characteristics that bring it 

v,-ithin the AV\,'CA"J-) 

The least degree of similarity between the charged crime and the prior 

crime is reqlllred to establish relevance on the is~u~ of intmt. (Ewoldt, 

supra, 7 CaL4th ilt p. 402.) "For this purpos~, lh~ um:hllrged crimes need 

Only be 'sufficiently simllar Ito th~ charged otf~ns~51 to SUppOit the 

inference thai th~ defendant '''probably harbor! ~dJ the 5am~ in[~n[ in each 

instanee_' [Citations.]" ' [Citation.]" (People v_ Kipp, supra_ 18 Cal.4th at 

p. 371.) "'[TJhe recurrence of a similar result. __ tends (increasingly with 

each instance) to n~gative m:cident or inadven~nce or self-d~fense or good 

faith Of oth~r innoc~nl menlal.'ilat~ , and tends to establish (provisionally, at 

least; though not certainly) the presence of the normal, i.e __ criminal, intcnt 

accompanying such an act _ [Cilalion.]" (People: 1'_ Robbins, supra, 45 

CaL3d 867, 880_) 

Here, appellllrlt pled not guilty to anempting to manufacture or 

possess iU) assault wcapon_ (er 7.) Yet, appellant told Officer Chapman 

that hc had assemhled the DTC rifle and was in the process of assembling 

the AK-47. Appdlant also showed Officer Chapman a website called AK­

FluildeLcom, in which appellant admined he had used thc dye receiver kit 

to weld the AK-47 rifle_ Evidence that appelJant had asscmbbl anu 

possessed the DTC rifle and possessed the .50 cahber and Beowulf 

ammunition strongly supported tbe reasonable inference that appellant had 

the experience and knowledge about assembling firearms to successfully 

assemble th~ AK-47 type weapon and should and must have knovm the 

weapon he wa~ building had the charncteristies of an illegal AK-47 typ~ 

"..·eapon. 
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Also, appell:mt's intent to OlS.'>CTJIble a wmpletcd AK-47 rather tmm to 

mert ly possess a r.mdom collection of pans of thaI weapon is shown b)' the 

fact that he has alre(ldy Msembled a sem iautrnnmic riOc , It shows he had 

the ki'lowicdge, 31111ity, and intent to manl\facll u'~ another high powered 

weapun. Additionally, evidence that appellant possc~~cd .50 caliber 

ammunition that would Mt work in the DTC riOe atld therefore was used in 

another illegal wo:<tpOn, supports the facl thllt appellMt was famili:! r with 

Iht lIuanccs oftll e variotls TYpes of high powered wtapoDs and various 

types of ammunition used by those weapons. This e"ldence was probative 

of appe llant's extensive knowledge, ahilit)" und mlent to creale whnt wa~ 

almost a ti.ll1y ilssemblcd AK-47 type wC<lpon. 

Additionally,:'ppellanl's cxeu.~e lor ~sswg the OTC rifle. that he 

used Jt to go IJig hUfltius., was improbable. omCe! Chapman I",slilied thai 

Ih", type of high powered weafKlll like the D'l C rifle would not be IIsed fo r 

pig hunting beciluse - - - - -? Appellant' s attempt at an innocent excuse for 

posscs,ing the lilI"ge cali ber gun and other ammunition even though he 

kllew it was lmpr~;':l ical for the type o f hunt ing he cla imed tu USC it. shows 

hi:s coosciousness o f guilt. Thus, the eVldcll(.:e was probat ive o f appellant 's 

inlt nlto manufu(.:tu re 3n assault weapon and h i~ knowledge thaI Ihe assault 

weapon po,sessed Ih ~ ellaraeteristics uf an illegal weapon, 

Moreover, appellant ha, failed to show that admission of the evidence 

Cfe<l ted 5ubst,1ntial danger of umtue prejudice, of confusing the is,ues, or 01 

misleading the jury. n~'idence of lhe DT(, rifle and the ammunition was 

highly probative o f a material issue in this case (appellant 's extensive 

firc anllS knowledge and int~nt to manufacture). There is also lia lc ri sk Ihal 

evidence he had (l ireally manufactured weapon or ammunition would ~o 

incense the jury IIlat it coll ld not come to i l ju,t verdict on whether appe llant 

wa, manufactunng and pos.scssing an illegal assault WcapOll. The D rc 
riOe was as dangerous and offensive 115 the almosl complek ly assembled 
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AK-47. "A trio l is 11 search for the truth" (People v. Harris (l99~) 60 

Cill.AppAlh 727, 733) "'Paint ing a person faith fully i:) nl)t, 0 1" i(:;elf llIlf<l ir." 

(ld. at p . 737.) 

.Even assuming the trial coun erred by admitting c\'idencc o f the DTC 

rille and 81111l1lln ilion, any erHl f was harmless bcea\ISe it is nO\: rc(l~otlably 

probable that Ihe jury would haye reached a more favorable resul t to 

d~ fendanl had till: challenged evidence been excluded. (P€()pifll v. Ccm~r 

(2005) 36 Cal.4th I j 14, 1152; People v. Watson (1956) 46 CaJ.2d ~ 13, 

836.) Here, the cvid~nee that app~ ll ant int~ndcd to m,lllu("aclUre the 1\K-4 7 

into au illegal assault weapoll and that he knew Ihnt it pn~sessed the 

characteristics of an assault weapon, was O'liefVi.'he lming. Appellant had nil 

the parts and had almost a filII)' as.~emblcd i1kgal AKA? type ri lk (I RT 

162.) Officer Chapman testified that thc only thing that needed to be drme 

to cowplete the assembly oftne AK-47 wa:; to drill onc mot·c ho le into thc 

receiwr to place the pins into it to hold the internal part~ . (\ RT \52.) 

Most importantly, appc llallt admined that he kncw making and having his 

own AK-47 rifle wa~ wrong (\ RT 123.) 

Appellant argues that the admiss ion ofthc cvidcI1CC violatcd his due 

pro cess rights_ (AOn 24.) r .ven though appe llant neverobjeclcd on due 

process g rOlUlds in the lower court, hc c,n still 1l.,,&ue 0 11 appeal thRt ''( J) the 

u-ial court erred;1l overruling the trial objcction, and (2) the Crfor Wll.'l SO 

serious as to violate due process." (People ~ f'arli.m (2005) 37 Cal.4th 

428,436. [n. omirted.) ·'But the ac\mission of evidence, e ... en if erroneous 

mlder state law, rc-sul ts in a due process violation only if it makes the trial 

fundamentally unfai r. ICllal iousT' (Id. aT p.439.) As already discussed, 

Ole cvidence was admissible as bearing on t1efelttl3Jlt"s inlent and 

knowledge, and then: was no evidence that admissioll of Ihe prior bad <lcts 

evidence created substant ia l danger of undue prej udicc. of cOllfus ing tile 

i~~u~ or of mislC:lding the Jury. Accordingl>" even assuming tha t the uia l 



court tITe ti in admitt ing lh is evidence, Ihe error did 1101 resull io a 

fUlldamcUlally unf~ l r triaL 

10 sum, lh t Iml eourt did nOi err b)' admitting Ihe OTC riflc and 

ammunition, and ugardless. any error wa~ hamlJcss. 

C O;'liCLGSION 

Accordingly, .respondent respectfully reljlJes ts .hc judgments bt: 

affi rmed, 
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