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STATEMENT OF THE CASE

On April 7, 2011, an Orange Counly Superior Courl jury found
appellant guilty of attempted manufacture of an assault weapon (Pen. Code,
§& 664, subd. (a), and 12280, subd. (a)(1); Count 1} and attempted
possession of an assault weapon (Pen. Code, §§ 664, subd. (a), and 12280,
subd. (b); Count 2). (CT 31 [minutc order], 188-189 [verdict forms].)
Appellant pled guilty to possession of a [ireurmn by a felon (Pen. Code,
§12021, subd. {a)(1}; Count 3) and possession of ammunition by a person
prohibited from possessing ammunition (’en. Code. §12316, subd. (b)(1);
Count 4). Appellant also admitted that he had one strike prior conviction
(Pen, Code, §§ 667, subds, (d), and (¢)(1), and 117012 subds. (b) and
{cX1)). (CT 16 [minute order].)

On November 14, 2011, appeliant was sentcneed to six years in
prison. (CT 37 [minute order], 295 [abstract of judgment].)

Appellant filed a notice of appeal on Novernber 29, 2011, (CT 293.)

STATEMENT OF FACTS

On March 17. 2010, Buena Park Police Officer Brian Chapman, who
was assigned to the Aulo Theft Task Force, and several other officers went
to an auvlo repair business located at 13040 Hoover Street in Orange County
as part of an ongoing investigation. (1 RT 101-102.) Officer Chapman
conlacted appeliant, who was the owner, at the shop. Chapman asked
appellant if he had any weapons on the premises. (1 R 102-103.)
Appellant admitted that he had a rifle he usced for hunting and showed
Officer Chapman piclures on his cell phone of dead pigs appellant claimed
he had shot and killed, (1 RT 103.) Officer Chapman asked appellant
where he kept the rille and appellant led him to a storape area located ahove
the store office. Inside the storage room, appeliant had a .50 caliber DTC

rifle (*DTC nfle™), which Oflicer Chapman descnibed as a [ully asscmbled,



*verv large, large-caliber, boh-action-type rifle.” (1 R'T 103, 105.) The
1ifle did not contain @ manutacturer’s name stamp, serial number or other
identification marks.

- Officer Chapman testified that rilles are not typically used for pig
huating and refeeeing to appellant’s DTC rifle, Officer Chapman stated,
“even calling it an elephant gun would be an understatement.” (1 R1 109.)
The DTC rifle did not have a manufacture name or serial number, typically
required when registering a weapon. (1 RT 110. 113.) Officer Chapman
asked appellant about the lack of a senal number or manufacturer’s name
on the rifle. Appellant replied that he had purchased the lower portion of
the nifle, which usually contains the manufacturer’s name and serial
number, off the ntecnet, (| RT [13.) Appellant explained that the lower
portion of the rifle was not compleled and was not considered a completed
receiver when he purchased it off the internct, Appellant then completed
the receiver by drilling it to the upper portion of the rifle, which he had also
purchased off the nternet. Appellant admitted that the rifle was capable of
bemg fired. (1 RT 113-114) Officer Chapman “dry-fired™ it and found it
to be in good working order. (1 RT 114-113.)

Oficer Chapman asked appellant if he possessed any ammunition.,
Appellant showed him a box containing 50 rounds of .5 caliber D1C
ammunition. Appellant received the ammunition through the mail. (1 RT
116.) Oflicer Chapman asked appeliant il he had any other ammunition
and appellant showed him 120 rounds ot .50 caliber Beowulf ammunition,
(1 RT 116-117.) Appellant said he purchased the Beowol [ ammunition for
his pig hunts and it was left over from one of his hunts. (1 RT 117.) The
Beowolf ammunition did not fit the DTC rifle. (1 KT 117.) Appellant said
that the Beowsolf amrmunition [it a diffcrent tvpe of rifle that he had rented

to go pig hunting. (1 R'1"117-118.)
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Officer Chapman asked appellant if he had any other weapons in the
shop and appellant saxd he was making an AK-47 weapon (hercafter “AK-
477). (1 RT 119, 121.) Olhicer Chapman asked appellant to show ham the
AK-47 and appellant took him to another part of the sh'op where Of[cer
Chapman saw a large box containing parts lor an AX-47. (1 RT 119-120.}
Appellant showed Oflicer Chapman a website on the computer called AK-
Builder.com. (1 RT 121.) The receiver in the kil did not have a
manufacturer’s name or serial number on it and appellant explained that he
had purchased the lower receiver, which Otficer Chapman described as a
picce of metal with holes in it which was bent into the correct shape to hold
the inlernal parts of the AK-47. Appellant admitted that he had personaily
altered the recciver and bend it into the proper shape to assemble the AK-
47. {1 R1 122.) Appellant admitted that he knew making and having his
own AK-17 rifle was wrong. (1 RT 123))

Ollicer Chapman asked appellant if he had any other weapons,
Appellant admitted that he also had a shotgun registered to his wile, but
appellant had lent it to another person. (1 RT 123.) Officer Chapman
asked appellant for permission to search his home and appellant consented.
(1 RT 124.) Later that alternoon, Officer Chapman and the other ofllicers
scarched appellant’s home. They did not find any more weapons bul did
find the box and receipt for the 12TC rifle receiver. They also discovered a
moderate size gun safc inside a hall closet. The door 1o Lhe sale was wide
open and there was nothing inside. (1 RT 124-123)) During the search of
appellant’s shop, (HTicer Chapman noticed appellant in the back alley of his
shop using his cell phone several times, (1 R 123.)

(Officer Chapman later looked at the website appellant had shown him
called AK-Builder.com and saw (hat the sitc sold an AK-47 “flat receiver
dve set.” used to bend the [at receiver into the proper shape to assemble an

AK-47. (1 RT 130.} In a taped interview with appellant the following day,



Officer Chapman asked appellant if he had used the dye set to bend the
recetver and appellant admitted he had. (1 RT 131.)

Officer Chapman compared the AK-47 parts in the box found in
appellant’s shop with the diagram ol the parts of a working AK-47. The
parts in the box were the same parts described in the diagram of a working
AK-47. with some slight vaniations; appellant’s AK-47 had a folding stock
verses a fixed stock and no forward pistol grip. {1 RT 139-141.)} Appellant
told Officer Chapman that the hox contained all of the parts for an AK-47
with the cxeeption of the receiver, which he had bought separately. (1 RT
161.} Officer Chapman testified that a lot of the work that was required for
the assembly of the AK-47 had been completed. (1 RT 162.) Tle testified
(hat the receiver was "mostly complete™ and the only thing that needed
be dome to make it complete was to drill one more hole into the receiver in
order to place pins into it to hold the iternal parts, (1 RT 152.)

Orange County Sheriff Sergeanl Greg Schuch, a [irearms expert,
testified that he compared the parts of appellant’s AK-47 to a fully
functioning AK-47 type rifle. (2 R1 167.) Sergeant Schuch testilied thal
appellant possessed all of the parts necessary 1o complete an AK-47
weapon and when all of the parts were assembled together they would
function as a scmiautomatic, centerfire rifle which had the capacity to
accept a detachable magazine, a forward pistol grip which protruded
conspicuousiy beneath the action of the weapon, and a folding stock. (2 R
213-216.) Scrgecant Schuch testified that the .50 Beuwolf ammunition
[ound 1n appellant’s shop was a considerably large and powerlul round of
ammumtion. {2 R 180.)

Defense

Michael Penhall, a gunsmith and gun store owner, testified that the
receiver in the box of AK-47 parts found in appellant’s shop did not appear
ready to be installed. (2 RT 267-269, 273.) Penhall opined that it would



lake o [air amount of work to make the receiver “functional.” (2 RT 276.)
Penhall testified that the rails still necded to be welded onto the receiver to
complete the asscmbly of the receiver. (2 R1292-294) Also, in order 1o
complete Lhe receiver. the gas block nceded to be installed 1o the barrel, the
trrigger and hammer pin holes needed to be drilled, and the trigger guard
needed to be installed. {2 RT 294-296, 298.) Penhall testified that the parts
in their current state did nol constitute a rifle in any form and 1t would take
about cight hours to complete the assembly, (2 RT 294, 307.) Penhall also
testificd that the magazine would be fixed if a magazine lock was atluched
10 the nfle. (2 RT 301}

On cross examination, Penhall testificd that all of the parts needed to
build a semiautomatic, centerfire weapon, were in the box found in
appellant’s shop and that weapon would have the capacity 1o accept a
detachable magazine. including a pistol grip that would protrude
conspicuously beneath the action of the weapon. The weapon would also
have a folding stock, and a forward pistol grip. (2RT 310-311.)

ARGUMENT

1. THE PRIMARY THEORY OF CONVICTION WAS NOT LECALLY
ERRONEOUS

Appellant contends that the primary theory of conviction for
attempted manufacture and possession of an assault weapon (Counts 1 and
2} was legally erroneous beecausce the legistature crafied the AWCA
prohibit only fully assembled assault weapons, (AOB 7-13.) Contrary (o
appellant’s claim, the trial court properly allowed the prosecution to
procecd on an attempled manufacture and possession of an assault weapon

theory.



A. Relevant Background

The felony complaint in this casc charged appellant with manufacture
and possession of an assault weapon in violation of Penal Code section
12280, subdivision {a}(1) and (b}', among other charges and allcgations not
relevant here. (CT 44.)

Following the preliminary hearing, the trial court found appellant
cormmitted the lesser included offense of attempted manufacture of an
assault weapon and attempied possession of an assault weapon. (CT 119-
120.)

The proseculion subsequently filed an information charging appetiant
with attempred manufacture and attempted possession of an assault weapon
in violation of Penal Code scetions 664, subdivision () and 12280,
subdivisions (a)(1) and (b). Appellant later pled guilly to and admitted the
additional charges of being a fclon in unlawful possession ol [irearms and
ammunition. (CT 123.)

B. The Assault Weapons Control Act (AWCA)

In 1989, the Legislature enacted the AWCA. (Pen.Code, § 12275 el
seq.) Relevant here, Penal Code section 12280, subdivision (a) prohibits
the manufacture, distribution, transportation, importation, offer for sale,
gill, or loan of any assault weapon. The crime is a felony. Penal Code
section 12280, subdivision (b) prohibits the possession of any assault

weapon. The crime is a “wobbler.” A “semiautomatic, centerfire rifle that

" In 2010, Penal Code section [2280, and other AWCA statutes
prohibiting manutacture and possession of assault weapons, were repealed
by Stats.2010. c. 711 (S.B.1080), § 6, operative Jan, 1, 2012, and continued
as renumbered penal code sections. However, to avoid confusion and Lo
maintain consistency with the penal code sections set out in appellant’s
opening brief, respondent’s opposition to appellant’s claims will refer 1o the
pertinent pre-2012 penal code sections for assault weapons and the .50
caliber DTC rifle.



has the capacity to accept a detachable magazine and . . . [ ] [a] pistol grip
that protrudes conspicuously bencath the acuon ol the weapon™ is listed as
a prohibited assault weapon. (Pen. Code, §12276.1, subd. (a)(1).)

C. The Trial Court’s Theory Of Conviction Was Proper

Appellant claims that the trial court erred in allowing the prosecution
to proceed in this case on the theory he attempted to manufacture and
attempled 1o possess an assault weapon. According 1o sppelffant, attempred
manulacture and attempted possession of an assaull weapon 13 not
supported by the language or legislative history ol Penal Code section
12276.1. Appellant argues that “the ability to fire as a semiautomatic is an
cssential [eature of any generically-defined *assault weapon® under section
12276.1, subdivision {(a}{1}” and “properly construed, the statute only
applics to ritles that are actually eperable as semiautomatic lirearms.”
(AOB 10.) According 1o appellant, “the word “semiautomatic’ describes
how the weapon actually functions” and “means that the weapon must fire a
bullet, extract the lired cartridge, and chamber a fresh cartridge with cach
pull of the ngger, allowing the shooter 1o lire multiple shots without
reloading manually.” {AOB 10-11.) Thus, concludes appcllant, “arifle
that cannot fire semiautomatically 1s nol an “assauit weapon’ under section
12276.1,” and such is the casc here as appellant’s nifle was not fully
completed nor fully functional. (AOB 11.)

Appellant’s argument should be rejected for scyeral reasons, First,
appellant was prosecuted under the attempl theory set forth in Penal Code
section 664, Penal Code section 664, provides m pertinent parl: “Every
person who attempts to commit any crime, but fails, or is prevented or
inlercepted in its perpetration, shall be punished where no provision is
mide by law for the punishment of those attempts.” (Italics added.) Peoal
Code scction 664 provides for criminal conviction of crimes that come

close but are not completed and appellant has failed to show why a person



who has an almost tully functional, fully completed assault weapon could
not be prosecuted for altempled manulaclure and possession of thal weapon
under Penai Code section 664, Furthermore, nothing i1 the language of the
AWCA exempls il rom being subject to section 664.

Muoreover, other cases have upheld convictions for attempted
manufacture of prohibited items, For example attempting to manufactare a
conlrolied substance is a punishable crime. {(People v. Luna (2009) 17
Cal.App 4th 535 [sufficient evidence defendant attempting to manufacture
a controfled substance].) With respect to manufactuge of controlled
substances, 1t has been held that the Legislature “intended to criminalize all
acts which are part of the manufacluring process, whether or not those acts
directly result in completion of the final product.” (People v. fleath (1998)
66 Cal. App.4th 697, 703} The same logic should be true for cases
myvolving an atternpied manufacture or possession of an assault weapon,
whether or not the acts directly resulted in the assembly of a fully
operanonal weapor.

First, there is no explicit language in the statute which requires that
the weapon be fully operable or [ully assembled. Penal Code, section
122761, subdivision (a} 1), prohibits “sennautomatic, centerfire riflefs]
that ha|ve] the capacity to accept a detachable magazine and . . . | | fa]
pisiod grip that protrades conspicuously beneath the action ol the weapon.™
Nothing in the statoie requirves that the rifle be fully operational. Also,
nolhing i the statute implies that possession of the parts ol'a listed assault
WEAPON 18 permissible.

Second, appellant’s narrow reading ol the statule 1s not supported by
the public policy reasons for enacting the AWCA. “The law's origins as a
legislalive response lo a serious public safety probiem, reflected i thas
history and in the statutory findings and statement of purpose (§ 12275 5),

tend Lo place the AWCA, including section 12280(1}, i the category of



public welfare olfenses, of which the primary gzoal is repulation for the
public welfarc or satety rather than punishment of individual ollenders.”
(fnre Jorge M. (2000) 23 Cal.dth 866. B74) Allowing a person to possess
all the parts needed to make an AK-47 with a detachable magazine.,
especially when the rifle is but a few parts from bemng assembled to be fully
functioning, would be contrary to the Legislature’s policy of regulating
public welfare and safety. [he danger implict in appellant’s logie 15 that
these weapons will be possessed and manufactured by individuals 1o an
almost fully functioning condition (o evade it technically being a completed
assaull weapon subject to the cnminal sanctions ol AWCA.

Appellant also argues that the legislature’s lailure to expressly include
“parts ol a scmiautomatic rifle” sabject to the AWCA show it intended to
criminalize only possession and manufacture of fully operational and fully
complele semiautomatic nifles. In so arguing, appellant refers to other
fircarm statutes which provide that the definition of “fircarm™ includes the
“frame™ and “rcceiver” of the weapon. (AOB 11-12.) Thus. concludes
appellant, the legisleture’s failure to include similar language that assault
weapons include the {rame or receiver or any other parts, infers that the
legislature did not intend (o include only parts of an assaull weapon. (AOB
12.)

However, as appellant points out, the other fircarm statuies to which
he refers were enacted w abrogate People v, Juckson (1968) 266
Cal.App.2d 341. 347, which held that a viclation of Penal Code scetion
12021 required proof that the weapon was fully operational. (AOB 12,
citing People v. Nelums (1982) 31 Cal.3d 355, 357 [section 12001,
subdivision {¢) etfected a legislative abrogation of Jackson’s requirement
that the weapon be fully operational].) Similarly so, an assault weapon
should not have to be in fully eperational form in order to be a probited

weapon under the AWCA, Assault weapons are ¢ven more deadly than a



standard firearm. If it has been held that a firearm need not be fully
operational, it should be the same too with an assault weapon.

Appellant also refers to fircarm statutes that explicitly refer to
weapons “designed to be used™ and “which may readily be converted to™ a
fircarm. (AOB 12_ citing sections 1200, subd. (a)(1}, (b) & 1460, subd.
(b2 D)) Appeliant argues that as no sumlar language 18 used in the
assaull weapon slalule, the legislature did not intend to ban assault weapons
that were only “designed (o be used” or which could casily be converted to
semilaulomatics, Appellant’s argument is unavailing. It is nonsensical that
the legislature would ban possession and use of less potent fircarms cven
though they were not fully completed and fully operational, yet not ban
parts of a much more dangerous type of weapon — the assault weapons in
issue In this case. As state above, the AWCA was cnacted in response to
the extreme safety concerns of citizens owning such high powered
weapons. PPossession of all the parts to assemble onc of these weapons and
maintained in a condition needing only to be attached to onc another, 1s
contrary lo public policy.

In sum, appellant has failed to show that the statute’s language or the
legislative history permits a person to posscss all the parts necessary to
assemble an operational assault weapon in a condition requiring only
gllachment of those parts o one another. This ¢court should reject
appellant’s argument and uphoid us convictions lor attempted manufacture
and possession of an assault weapon.

1. NODUE PROCESS VIOLATION BY THE TRIAL COURT’S
PRIMARY THEORY OF CONVICYION BECAUSKE THERE WAS
SUFFICIEN'T EVIDENCE OF SCIENTER

Appellant contends thal as a matter of law his federal right to duc
process was violated because insufficicnt evidence was presented that he

intended to manufacture or possess a lircarm he knew or reasonably should

11



have known could be assembled into an assault weapon. Specifically,
appellant argues that because the only cvidence presented to support his
convictions was his mere possession of the box of AK-47 parts and which
“gould have been built mio any number of legal configurations,”™ he cannot
be convicted of attempted manufacture or posscssion of an assaull weapon
under Penal Code sections 664 and 12280, subdivisions (a)(1) and (b},
{AORB 13-15.) T'o the contrary, given the evidence in this ¢case support the
jury's reasonable conclusion that appellant was atfempting to possess and
manufacture an assault weapon: he had all the parts nceessary to assemble
the AK-47, he assemblcd those parls and was only a fow steps from
completing the assault weapon, and admiited to the investigating detective
that he knew making and having the AK-47 riflc was wrong.

When the sufficiency of the evidence to support a criminal conviction
15 challenged on appeal, the appellale courl must review the whole record in
(he light most favorable to the judgment below to determine whether it
discloses substantial evidence - evidence thal is reasonable, credible, and of
solid value — such that a reasonable trier of fact could find the defendant
guilty beyond a reasonable doubt. (People v. Belden (2002) 29 Cal.dth
515, 553; People v. Osband (1996} 13 Cal.4th 622, 690, see also Jackson v
Virginia (1979) 443 11.5. 307, 318 (99 S.Ct 2781. 61 L.Ed.2d 560}.) The
court presumes in support of the judgment the existence ol every fact the
trier ol fact could reasonably deduce from the evidence, (Peopie v
Qsband, supra, 13 Cal.dth at p. 690; People v, Wader (1993) 5 Cal 4th 610,
640.) The reviewing court cannot reweigh he evidence or evaluate the
credibility of the witnesses. {(People v. Ochoa (1993) 6 Cal.4th 1199,
1206.} 'I'c warrant rciection hy the appellate court

of the testimony that has been believed by the tricr of fact. the
testimony must be inherently improbable. [Citation ] There
must exist etther a physical impossibility that it is true, or its
falsity must bec apparent withoul resorting to inferences or

L



deductions. [Citations.] Conflicts and even testimony that 1s
subject o justiliable suspicion do not justify the reversal of a
judgment. [Citation. ]

(Pevple v. Meals (1975) 48 Cal App.3d 215, 221-222; sec also People v.
Green (1985) 166 Cal. App.3d 514, 517.)

The reviewing court “must begin with the presumption that the
evidence . . . was sulficient, and the defendant bears the burden of
convincing [the court] otherwise.” (People v. Sangherg (2006) 139
Cal.App.4th 1567, 1573)

Appellant claims that there was no evidence he intended to build an
assault weapon he knew or should have known had the necessary
characteristics of being an assault weapon. He argues that his convictions
“cannot rest on appellant’s possession of the parts alone™ and the “parts
could have heen built into any number of legal configurations.” (AOB 14-
[5.) Appellant ¢ites only evidence favorable to him and his defensc in
making s appellate claim. His avgument ignores the standard of appcliate
review lor claims of insullicient evidence and invites this Court to reweigh
the evidence. (People v. Ochoa, supra, 6 Cal.4th at p. 12086.)

[[]t is black letter law that *[¢]onflicts and even (estimony which
15 subject to justifiable suspicion do not justify reversal of a
judgment, for it 1s the exclusive province of the trial judge or
jury to determine the credibility of a witness and the truth or
falsity of the [acls upon which a determination depends.”
[Citation.]

(People v. Curf (2009) 46 Cal.4th 339, 342, fn. 3.)

When a jury resolves the credibility issucs against the defendant, the
reviewing courl is “bound by that resolution.” (fbid.} Therefore, any
¢onflict in the testimony does not render the evidence insulficient.

Appellant’s argument also impermissibly invites this Court to rely
only on evidence, and inferences, favorable to his argument. (People v.

Sarghera, supra, 139 Cal App.dih at pp. 1573-1574.), "That invitation must
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be rejected. As stated above, “[(i]t is not enough tor the delensc on appeal
simply to assert thal there was insufficient evidence, or 1o point to the
defense version of the facts and maintain that the jury should have accepted
i (People v. Sanghera, supra, 139 Cal.App.dth at pp. 1573-1574.) That
is exactly what appcllant erroneously does here.

The correct standard of review is whether the evidence supported the
jury’s conviction of second degree murder and finding of malice
aforethought when viewing the evidence in the light most favorable to the
judgment. (Peopie v. Krafi, supra, 23 Cal.dth at p. 1053; People v. (Ochoa
(1993} 6 Cal.dth L1199, 1206.) A review of the whole record shows
substantial evidence supports appellant’s convictions for attempting 10
manufacture and possess an assault weapon.

As slated above, IPenal Code scetion 12280, subdivisions (a) and (b)
prohibit the manufacture and possession of assaull weapons, The
prosccutor did nol have to prove that appeilant had actual knowledge of the
characteristics of the weapon that made 11 an assault weapon. (Ma re Jorge
M (2000) 23 Cal.4(h 866, 869-870. 887.) Rather, proof that appellant
knew or reasonably should have known that possession of an assanlt
weapon i1s unlawful is sufficient. (7bid.) “{Blecause of the general
principle that all persons are obligated to leamn of and comply with the
law," it ordinarily is reasonable to conclude that, absent “exceptional cases
in which the salient characteristics of the fircarm are extraordinarily
obscure, or the defendant's possession of the gun was so fleeting or
attenuated as not to atford un opportunity for cxamination,” a person who
knowingly posscsses a semiaulomatic firearm reasonably would mvestigate
and detenming whether the gun's characteristics make it an assault weapon.
(fd. al p. 883; sce also fn re Daniel G. (2004} 120 Cal App .4th 824, §32)

“{A] person who has had substantial and unhindered possession of a

semiautomatic firearm reasonably would be expected to know whether or
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nol il is of a make or model listed in section 12276 or has the clearly
discernablc fcatures described in section 12276.1." ( In re Jorge M., supra,
23 Cal.4th atp. 388.)

Applying those standards to the present case, there was sufficient
evidence that appellant intended to build a rifle he knew was a prohibited
assaull weapon. Not only did appcllant have substantial and unhindered
posscssion of al the parts needed to assemble a fully functioning AK-47,
but he also had the ATC rifle, a semi automatic rifle, which appellant
admitted he assembled himself. (1 RT 113-114.) Appellant admitted using
guns to go hunting, showed the olficers piclures of pigs he had shot and
killed, had “rented™ a gun to go hunting, and had loaned out a shot gun
registered to his wife, (1 RT 103, [17-118, 123.) Appellant also had large
caliber ammunition for two dilferent types of tirearms, (1 RT 116-117.}
Appellant showed Officer Chapman a website appellant had been looking
at a website called AK-Builder.com and admitted that he had begun
bending the receiver for the AK-47 nille. (1 RT 121-122.} Morcover,
appcilant admitted to Officer Chapman that he knew making and having his
own AK-47 riflc was wrong. (1 RT 123.) The evidence shows that
appellant was no novice to weapons, Tle was very experienced and
knowledgeable about weapons, especially high powered rifles and the
cvidence here clearly supported the jury's finding that appellant knew the
AK-37 nlle he was assembling had would be prohibited assault weapon.
Thus, viewing the cvidence in the light most favorable to the judgment, the
record discloses substantial evidence supporting appellant’s convictions -
and appcllant was pot denied duc proccss.

III. THE STATUTE IS NOT UNCONSTITUTIONALLY VAGUE AS
APPLIED TO APPELLANT

Appellant claims that the trial court’s primary theory of conviction

violaled due process because the statute is unconstilutionally vague as

14



applied to his situation becausc “[n]either the statute nor any prior judicial
decision gave constitutionally adequate notice that the AWCA applics toa
possession ol the parts of an AK-47 assault weapon that can be, with the
requisite knowledge, skill, and work, configured into both legal fircarms
[sic] as well as an ‘assavlt weapon ™ (AOB 15-17.) Appellant has not
shown that the statute is unconslitutionally vague as applied to him.

Inilially, when a determination in a particular criminal case is fact
specific, the issuc must be raised in the mnal court. When the issuc i1s not
urged or argued in the trial court, as here, this Court may not consider 1t for
the first time on appeal. (People v, Delesus (1995) 38 Cal.App.4th 1, 27,
People v. Ross (1994) 28 Cal App.4th 1151, 1157, fn, 8.) Appellant never
raised this claim at trial. Therefore, it should not be considered on appeal.

However, even assuming appellant has preserved his right to raise this
claim here, it should be rejected. To withstand a vagueness challenge,
a penal stalute must satisfy two basic requirements. First, the statute must
provide adequate notice to those who must observe it. (People v.
Rubalcava (2000) 23 Cal.4th 322, 332; People ex rel Gallo v. Acuna
(1897) 14 Cal.4th 1090, 1116; Tobe v. City of Santa Ana (1993) 9 Cal.4th
1069, 1106; sce 1J 8. Const., 5th & 14th Amends.; Cal, Const., art. I, § 13.}
Ordinary people of common intelligence should be able to understand what
is prohuibited by Lhe statute and what may be done withoul violating its
provisions, (Tobe v. Cify of Santa Ana. supra, 9 Cal.4th at pp. 1106-1107.)
Seeond, the stutule must provide sulliciently definite guidelines. A vaguc
law impenmissibly delegates policy matters to the pohce, judges and jurics
for resolution on g subjective basis, with the attendant risk of arbitrary and
discriminatory enforcement. (People v. Superior Court (Caswell) (1988}
46 Cal.3d 381, 390; People v. Ellison (1998) 68 Cal App 4th 203, 207.)

In determining the sufliciency of the notice, this Court examines a

statute 1n the light of the conduct with which the defendant i1s charged. If
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the defendant can reasonably understand by the terms of the siatute, either
standing alone or as construed, that his conduct was criminal and
prohibited, the statute is not vague, (United States v Lanier (1997) 320
1U.8.259, 267: People v. Powers (2004) 117 Cal.App.4th 291, 298.} Thus
the terns of the statute ¢can be construed by reference o other legilimate
sources such as statutes, lezmslative history and judicial decisions. (People
ex rel. Gallo v, Aeuna, supra, 14 Caldth at pp. 1116-1117.)

Tt is settled that a statute should be construed “in the light of the
objective sought to be achieved by it as well as of the evil sought to be
averted.” (I re Huddleson (1964) 229 Cal. App.2d 618, 624.)

All presumptions and intendments favor the validity of a statute,
Mere doubt does not afford sufficient reason for a judicial declaration of
invalidity. If the vahdity ol the measure is {airly debatable, it must be
sustained. (Cernfex Real Estate Corp. v, City of Vallejo (1993) 19
Cal App.Ath 1358, 1362.) Statutes must be upheld unless their
unconsttutionality clearly, positively, and unmistakably appears, (Forers
for Responyible Retirement v, Board of Supervisors (1994) 8 Cal.4th 765,
780.) A statute cannot be held void for uncertainty 1f any reasonable and
practical construction can be given to its language. (Walker v. Superior
Court (1988) 47 Cal.3d 112, 143.)

Appellant claims that section 12276, 1, subdivision (a)(1), is
unconstitutional as applied to him because “neither the AWCA nor any
prior judicial decision fairly disclosed to appellant that it was unlawful for
him 1o possess or modify fircarm parts of [sic] in a disassembled state that
may be asscnbled into an ‘assault weapon.”” (AOB 17.) Appellant’s
arpument is unavailing.

[rst, appellant was convicted under an attempt theory, and under
Seclion 664, any person who attempts to commit 2 erime il he had the

specific intent 1o commit the crime, and ook a direct but ineffectual act
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toward its commissien, is guilty of attempt. (Pen.Code. § 21a; People v.
Toledo (2001) 26 Cal.4th 221, 229.) There is nothing vague about section
664,

Muorcover, appellant admitted that he bought all the parts for the AK-
47 nfle off the internct and that he had scarched a computer website called
AK-Builder.com on how to assemble the rifle. He adminied that he had
bought a die sel olf the website in order to bend the receiver into the proper
shape 10 assemble the rifle. Appellant admitted that he knew that making
and possessing an AK-7 was wrong, (1 RT 123,) Thus. appellant was fully
aware of the laws prohibiting his possession and manulacture of an assault
weapon, and aware that his possession of the parts of the almost fully
ussembled AK-47 rifle violated those laws.  Thus, appellant™s own conduct
dernonstrated that the statute was not uncoostitutionally vague as applied in
his case.

Addiionally, other fircarm possession statutes prohibit possession or
use of even a non-operation firearm or parts of a firéann is prohibited. (Sece
People v. Nelums (1982) 31 Cal.3d 355, 359 [“nothing in the language of
section 12022 requires that the People demonstrate the weapon's
operabilitv™].) Ilere, appellant had previously been convicted of carrying a
concealed weapon., Additionally, \n People v. Nefums, supra, 51 Cal.3d at
p. 357, the Court held that section 12001, subdivision (¢) effected a
legislative abrogation of the requirement thal a weapon be [ully operational.
Appellant should have been aware that carryving or possessing even an
inoperable weapon, i.c. parls that are still in the assembly stage, is
unlaweful. “*Califuomia law attributes to all citizens constructive knowledge:
of the content of state statutes . ., 7 (Kasler v. Lockyer (2000) 23 Cal .4th
472, 501.)

In sum, appe!lant 1s an expericnced lirearm builder and has had

extensive expericnce with fircarms, as evidenced by his possession of them



and his prior convictions tor being in possession of a conccaled firearm.
Between appellant’s experience and his admission that he knew his making
and possession of the AK-47 was wrong. the statute as applicd to appellant
was not unconstitutionally vague. As such, this Court should reject
appellant’s constitutional challenge o his conviction,

IV. THE TRIAL COURT PROPERLY ADMITTED EVIDENCE
REGARDING THE .50 DTC RIFLE AND TIIE .50 D'IC AND
BEOWOLF AMMUNITION

Appellant claims the trial court abused its diseretion when it admitted
lestimony und evidence regarding the 50 DTC riffe, .50 DTC ammunition,
and Beowolf ammunition. (AOB 17-25) Appellant's claim should be
rejected because that evidence was probative on the ultimate issue in this
case, namely whether appellant intended to manufacture an assaull weapon
and knew the almost {ully assembled AK-47 posscssed the characteristics
of an illegal assault weapon. Admission of the DTC weapon and
ammunition evidence did not result in undue prejudice, confusion of the
issues. or misleading the jury. [n additon, appellant has laled (o show that
admission of the evidence was prejudicial.

Before trial, defense counsel moved to preclude admission of the DTC
rille and ammumuion as being irrelevant to the charges and more prejudicial
than probative. (1 RT 18-20.) The trial court denied motion. It reasoned
that this evidence tended to show that appellant should have known the
nature of the assault weapon, (1 RT 18-19, 22} The trial court’s ruling
was not an abusc of discretion.

Evidence Code section 1101, subdivision (a), prohibits admission of
evidence ol uncharged prior bad acts where the evidence is offered to prove
the propensity of the defendant to have commilled the charged act,
Subdivision {b) of Evidence Code section [101 provides that this rule does

not prohibit admission of such evidence when the evidence is relevant to
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cstablish some fact other than the person's characler or disposition. (People
v. Ewolde (1994) 7 Cal.4th 380, 393, superseded by statute on other grounds
as slated in People v. Bri (2002) 104 Cal App.4th 500. 505.)

Specifically, Evidence Code section 1101, subdivision (b) provides
“Nothing in this section prohibits the admission of evidence that a person
comniitted a crime, civil wrong, or other act when relevant to prove some
fact (such as motive, opportunity, intent, preparation, plan, knowledge,
tdentity. absence of mistake or accident . . . ) other than his or her
disposition to commit such an act.” Thus, prior bad acts are admissible 1[
rclevant to prove a material fact, such as motive, intent. plan, knowledge,
identity. or absence of mistake or accident. (Evid.Code, § 1101, subd. (b).}

If evidence is offered under Evidence Code section 1101, subdivision
(b), the trial courl must weigh “whether the probative value of the ¢vidence
ol defendant’s uncharged olfenses is “substantially outweighed by the
probability that its admission [would] . . . create substantial danger of
unduc prejudice, of conlusing the issues, or of misieading the jury.”
(Fvid.Code, § 352.)" (Peopfe v. Balcom {1994) 7 Cal 4th 414, 426-427 )
1he trial court excrcises broad discretion in deicrmining relevance. (People
v. Kipp (1998) 18 Cal.4th 349, 371.) This Court reviews rulings on the
admissibility of cvidence to determine whether there was an abuse of
discretion, (People v. Memro (1995) |1 Cal.4th 786, 864.)

Prior acls of misconduct are admissible when relevant to prove an
element of the charged cnime (Fwolds, sepra. 7 Cal.dth 380, 402), such as
the defendant's intent (Peaple v. Robbins (1988) 45 Cal.3d 867, 879,
superseded by statuie on another ground us noted in People v. Jennings
(1991) 53 Cal.3d 334, 387, fn. 13). To prove a vivlation of Penal Code
seclions 664 and 12280, as alleged in Count 1, the People were required to
prove appellunt knew or reasonably should have known the weapon he was

allempting to manufacture and possess had the charactenislics of an assault



weapon. (See CALCRIM No. 2560, fn re Jorge M. supra. 23 Cal dth at p.
887 [“People bear the burden of proving the defendant knew or reasonably
should have known the fircarm posscssed the characteristies that bring it
within the AWCA™].)

The least degrec of similarity between the charged crime and the prior
crime is required 1o establish relevance on the 1ssue of intent. {Fwoldr,
supra, 7 Caldth at p. 402.) “Tor tils purpose, the uncharged crimes need
anly be “sufficiently similar [to the charced offenses] to support the
inference thal the defendant *probably harborfed] the same intent in each
instance.” [Citations.]” “[Citation.]” {People v. Kipp, supra. 18 Cal.dth at
p. 371} ““[Tlhe recurrence of a similar result | . . tends (increasingly with
cach instance) to negative accident or inadvertence or self-defense or good
faith or other innocent mental state, and tends to establish (provisionally, at
least, though not certainly) the presence of the normal, i.c., eriminal, intent
accompanying such anact . . .7 [Citation.)” {Feople v. Kobbins, supra, 45
(Cal.3d 867, 880.}

Here, appellant pled not gulty to attempting to manufacture or
possess an assanlt weapon. (C1 7)) Yer, appellant told Officer Chapman
that he had assembled the )T rifle and was in the proccss of assembling
the AK-47. Appellant also showed Officer Chapman a website called AK-
Builder.com, in which appellant admitted he had used the dye receiver kit
to weld the AK-47 ritle. Bvidence that appeflant had assembled and
possessed the TYTC rifle and possessed the (50 caliber and Beowull
ammunition strengly supported the reasonable inference that appellant had
the experience and knowledge about assembling firearms to successhully
assemble the AK-47 type weapon and should and must have known the
weapon he was buillding had the characteristics of an 1ilegal AK-47 type

WeApon.

20}



Also, appellant’s intent to assemble a completed AK-47 rather than 10
merely possess a random collection of parts of that weapon 13 shown by the
fact that he has already assembled a scmiavtomatic rifle, It shows he had
the knowledge, ability, and intent to manufacture another hugh powered
weapon. Additionally, evidence that appellant possessed .50 caliber
ammunition that would not work in the DTC rifle and therefore was used in
another illegal weapon, supports the fact that appellant was familiar with
the nuances of the various tvpes of high powered weapons and various
rypes of ammunition used by those weapons, This evidence was probative
of appeliant’s extensive knowledge, abtlity, and inlent to create what was
almost a fully assembled AK-47 type weapon.

Additionally, appellant’s cxecuse for possessing the DTC rifle, that he
psed it to go pig hunling, was improbable. Officer Chapman (estilied that
the type of high powered weapon like the D1 C rifle would not be used for
pig hunting because - - - - - 7. Appellant’s attempt at an innocent ¢xcusc for
possessing (he large caliber gun and other ammunition even though he
knew it was impractical for the type of hunting he claimed to use it, shows
his conscionsness of guilt. Thus, the evidence was probative of app;ellarnt's
intent to manufacture an assault weapon and his knowledge (hal the assault
weapon possessed the characteristics ol an itlegal weapon.,

Moreover, appcellant has failed to show that admission of the evidence
created substantial danger of unduc prejudice, of confusing the issues, or of
misleading the jury. Lvidence of the DTC rifle and the ammunition was
highly probative of a material 1ssue in this casc (appellant’s ¢xtensive
fircarms knowledge and intent to manufacture). There is also little risk that
evidence he had already manufactured weapon or ammunition woukd so
incense the jury that 1t could not come to a just verdict on whether appellant
was manufacturing and possessing an illegal assault weapon, The DIC

rifle was as dangerous and offensive as the almost completely assembled
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AK-47. “A trial is a scarch for the truth *  (Peopie v. Harris (1998) 60
Cal.App.4th 727, 733} *Painting a person faithfully is not, ol iisell unfair.”
(fd. at p. 737.)

Even assuming the trial court erred by admitting cvidence ol the DTC
rifle and ammunition, any crror was harmless beecause it is not reasonably
probable that the jury would have reached a more favorable result to
detendant had the challenged evidence been excluded. (People v. Carter
(2003) 36 Caldth 1114, 1152; People v. Watson (1936) 46 Cal.2d 818,
836.) Here, the evidence that appellant intended to manutaciure the AK-47
inte an 1lkegal assault weapon and that he knew that it possessed the
characteristics of an assault weapon, was overwhelming. Appeltant had all
the parts and had almaost a fully assembled illegal AK-47 type rifle. (I RT
162.) Officer Chapman testified that the only thing that needed to be done
to complete the assembly of the AK-47 was to drill one more hole into the
receiver to place the ping into it to hold the internal parts. (1 RT 152.)
Muost importantly, appeliant admirted that he knew making and having his
own AK-47 rifle was wrong. (1 RT 123)

Appellant argues that the admission of the evidence violated his duc
process rights. {AOB 24} Fven though appellant never abjected on due
process grounds in the lower court, he can still argue on appeal that “(1) the
trial court erred in overruling the trnal objection, and (2) the error was so
scrous as to violate due process.” (People v. Partida (2005) 37 Cal 4th
428, 436, in, omitted.) “But the admission of evidence, even if erronecus
under state law, results in a due process violation only if it makes the trial
[undamentally unfair. |Citations.]" (/d. at p. 439.) As already discusscd,
the cvidence was admissible as bearing on defendant's intent and
knowledge, and there was no evidence that admission of the prior bad acts
cvidence created substantial danger of undue prejudice, of confusing the

1ssucs, or of misleading the jury, Accordingly, even assuming that the trial



courl erred in admitting this evidence, the error did not result in a
fundamentally unfair trial.

In sum, the trial court did not err by admitting the D'1'C rifle and
ammunilion, and regardless, any error was harmless.

CONCLUSION

Accordingly, respondent respectfully requests the judgments be

affirmed.
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