
 Restrictions on individuals from possessing firearms under California and federal law1

include restriction on the possession of ammunition.
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Re: CALIFORNIA ATTORNEY GENERAL CRACKING DOWN 
ON PROHIBITED PERSONS IN POSSESSION OF FIREARMS

Date: June 27, 2011
__________________________________________________________________________________________

I. INTRODUCTION 

Our office is contacted by nearly a hundred individuals a year who were unaware that
they were subject to a firearm possession restriction and are seeking to help restore their right to
possess a firearm. Typically, they discover the restriction only when they attempt to purchase a
firearm and are denied after a background check is performed. Often these individuals have
unwittingly possessed firearms safely for years for hunting and/or family-protection.  

On June 16 , 2011, California Attorney General Kamala Harris announced the results ofth

a statewide sweep of persons prohibited from owning and possessing firearms and ammunition1

who were found in possession of those items. (press release at:
http://oag.ca.gov/news/press_release?id=2521 “fact sheet” at
http://ag.ca.gov/cms_attachments/press/pdfs/n2521_apps_fact_sheet.pdf). 

The Attorney General claims in her press release that, “[s]eizing guns from felons, gang
members and other prohibited persons is the kind of smart, proactive law enforcement that makes
a difference in the everyday lives of Californians...We are all safer thanks to the sworn officers
who carried out this sweep and I am committed to strengthening this program.” 

http://www.michellawyers.com
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 A “misdemeanor crime of domestic violence” is a broadly defined term under federal2

law. Please check our website at
http://michellawyers.com/reference-materials/firearm-law-references for information on this
definition.
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This media event highlights the ongoing efforts by the California Department of Justice to
track down and prosecute individuals illegally in possession of firearms or ammunition using its
Armed and Prohibited Person System (APPS). We expect this to be the beginning of a more
focused effort by California law enforcement agencies to track down and prosecute individuals
illegally in possession of firearms or ammunition.  This will be particularly likely if the
additional funding being sought is made available. 

While APPS has been used to accomplish good things, unfortunately harmless individuals
are often swept up in the effort. Many of these individuals are not even aware that they are
restricted from possessing firearms and that they may have been illegally possessing firearms,
albeit safely and without incident, for years.

As is most often the case, ignorance of the law is no excuse. A person can be charged
with a felony if they fall within a prohibited class and are found in possession of firearms,
ammunition, or certain firearm parts. (Cal. Penal Code §§ 12021, 12021.1, and 12316).

II. LOSING THE RIGHT TO OWN AND POSSESS FIREARMS

Both state and federal law restricts firearm possession for certain individuals. 

The DOJ provides a list of all state and federal prohibiting factors at
http://ag.ca.gov/firearms/forms/pdf/sb950frm1107.pdf. Often overlooked or forgotten are
restrictions based on mental health commitments (including Welfare and Institution
commitments under sections 5150 and 5250), restraining orders, and a number of misdemeanor
convictions (including misdemeanor domestic violence).  2

If you think you may be prohibited from owning and possessing firearms and ammunition
in California, but you’re not sure, California law allows for a person to check his or her ability to
possess firearms by submitting a completed “Personal Firearms Eligibility Check Application” to 
the DOJ. The form may be downloaded at http://ag.ca.gov/firearms/forms/pdf/pfecapp.pdf. 

A. Mental Health Restrictions

A person may be taken into custody under Welfare and Institutions Code section 5150 by
law enforcement with probable cause to believe that the individual is a danger to self or others.
Once that person is assessed and admitted to a mental health facility, that person is automatically
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 According to the Attorney General’s press conference, 90% of the individuals contacted3

during law enforcement’s sweep were considered prohibited as a result of a mental health
restriction.
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considered prohibited from owning and possessing firearms under California law for 5 years
(even when the individual is released mere hours after the initial detention). Cal. Welfare and
Institutions § 8103. Additionally, though the law requires the facility in which the person was
committed to inform the individual of the firearm prohibition, this is rarely done.  Id.3

B. Restraining Orders

Temporary restraining orders for civil harassment may be issued against individuals who
are not present before the court. Cal. Civ Pro §§ 527.6 and 527.9. Once the order is issued and
served on the restrained person, that individual is prohibited from owning and possessing
firearms under California law for the duration of the order. Id. After a hearing for the issuing of a
permanent restraining order, if the restrained person fails to appear or loses the hearing and the
court issues a restraining order, the restrained person can be prohibited from owning and
possessing firearms and ammunition for up to three years (the duration of the order) or, if an
extension is sought, a maximum of six years. Id.

C. Criminal Convictions or Probation

Finally, when one thinks of criminal convictions that result in a firearm and ammunition
restriction they usually think of felony convictions. Under California law, convictions for a
number of misdemeanors result in as firearm prohibitions (See above mentioned DOJ list). Most
firearm restrictions from misdemeanor convictions last ten years, but in some cases a lifetime
restriction can result. Cal Penal Code §§ 12021 and 12021.1. Additionally, a conviction for a
misdemeanor crime of domestic violence can result in a lifetime restriction from receiving and
possessing firearms under federal law. 18 USC 922(g). 

Just because an individual has had their right to possess firearms and ammunition
restored under state or federal law, or can possess firearms under one set of laws but not the
other, does not mean the person is unrestricted under the other set of laws.

III. WHAT TO DO IF YOU ARE PROHIBITED AND POSSESS 
FIREARMS OR AMMUNITION

If you are prohibited from owning and possessing firearms and ammunition you must
divest yourself of all firearms and ammunition immediately. The continued possession of
firearms and ammunition may result in severe criminal charges being filed against you.
Unfortunately, California law strictly regulates how and to whom you may transfer your firearms.
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Please review our website (www.michellawyers.com) and the DOJ website
 (http://ag.ca.gov/firearms/index)on the requirements for transferring firearms. 

One available option is to use the “Prohibited Persons Notice Form and Power of
Attorney for Firearms Transfer and Disposal” form from the DOJ website. (A copy of the form
may be downloaded at http://ag.ca.gov/firearms/forms/pdf/sb950frm1107.pdf). Filling out this
form allows the prohibited person to specify an individual to be their “power of attorney” for
purposes of transferring the prohibited person’s firearms. Because the prohibited individual
cannot even possess firearms, the “Power of Attorney” form allows the individual designated
with the “power of attorney” to transfer the firearm(s) on the prohibited person’s behalf.

If you have been contacted by law enforcement as a suspected prohibited person, arrested,
currently charged with a crime, or believe that charges may be soon filed against you, our strong
suggestion is to contact our office at (562) 216-4444 or another qualified attorney immediately!!!
District attorney offices view cases involving a prohibited person in possession a of a firearm as
severe offenses, as evidenced by the Attorney General’s latest operation. The consequence of
criminal prosecution for such an offense can be harsh and include state prison time.
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