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I. INTRODUCTION 

 

Amicus curiae Safari Club International (“Safari Club”), a national hunting and 

conservation organization, files this brief in opposition to the motion for summary 

judgment of Plaintiff Center for Biological Diversity (“the Center”).  Safari Club is 

participating in this case primarily to address the lead ammunition claim, but also will 

briefly comment on the off-road vehicle (“ORV”) issue, at least to the extent that it 

implicates hunting interests.  Safari Club‟s interests would be adversely affected by 

the relief that the Center seeks here in the form of a new decision by the Federal 

agencies to ban lead ammunition and more strictly limit ORV use in the Arizona 

Strip. 

The Federal Defendants properly decided that they did not have to conduct a 

NEPA analysis on whether to allow the use of traditional ammunition for hunting.  It 

is the State of Arizona, and not the federal government, that regulates the hunting of 

resident game animals, including determining the types of ammunition allowed.  In 

addition, while Safari Club takes no position on the exact ORV management plan that 

the Bureau of Land Management (“BLM”) adopted, Safari Club opposes efforts by 

the Center to reduce the available designated trails, which are needed by some hunters 

for access and game retrieval.  Finally, the Center has not established standing to 

bring its lead ammunition NEPA claim.  The Center has not shown injury in fact or 

redressability in light of the impact of a mandatory lead ammunition ban – the 
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ultimate remedy the Center seeks – as compared to the current impact of the existing 

high compliance with the voluntary non-lead ammunition program.   

II. INTERESTS OF SAFARI CLUB, INCLUDING IN UPHOLDING THE 

ARIZONA STRIP PLANNING PROCESS 

 

Safari Club is a nonprofit corporation incorporated in the State of Arizona, 

operating under § 501(c)(4) of the Internal Revenue Code, with principal offices and 

place of business in Tucson, Arizona.  Its membership includes approximately 53,000 

individuals from the United States and many countries around the world.  It has 

approximately 1,200 members in Arizona and over 5,000 in California.  Its missions 

are the conservation of wildlife, protection of the hunter, and education of the public 

concerning hunting and its use as a conservation tool.  Safari Club members‟ interests 

include the ability to enjoy recreational activities, including hunting, in the Arizona 

Strip.  An important part of that experience for many hunters is the opportunity to use 

traditional lead ammunition and, in some cases, ORVs for access to hunting areas and 

retrieval of game.  Safari Club is an organization that promotes the principle and 

practice of sustainable use conservation, of which the existence of abundant hunting 

opportunities is an important component.   

III. ARGUMENT 

A. The Relief that the Center Seeks Would Adversely Impact Hunting 

Interests, Including Preserving Choices in Ammunition Used, 

Access, and Game Retrieval 

 

Safari Club joined this lawsuit as an amicus curiae, in part, to inform the Court 

of the consequences of the relief that CBD ultimately seeks here – the elimination of 

Case 3:09-cv-08011-PGR   Document 114    Filed 12/10/10   Page 3 of 17



 4 

hunters‟ ability to choose to use traditional lead ammunition in the Arizona Strip and 

a reduction in the amount of ORV trails available, including for hunting access and 

game retrieval.  One traditional role of an amicus curiae is to inform the court of the 

consequences of the requested relief to non-parties.  See Neonatology Associates, P.A. 

v. Comm’r IRS, 293 F.3d 128, 132 (3
rd

 Cir. 2002) (Alito, single judge).  While the 

Center immediately seeks procedural relief – a remand to the agency for additional 

NEPA analysis – its ultimate goal is an end to the use of lead ammunition in the 

Arizona Strip and a reduction in designated ORV trails.  Both of these outcomes 

would result in fewer choices for hunters and ultimately less hunting in the Arizona 

Strip. 

Hunting is an important use of the Arizona Strip.  See, e.g., Vermillion Cliff 

Record of Decision (“ROD”), ASRMP 062330, 062346, 062350 (hunting is part of 

the lifestyle of the local residents).  Safari Club members certainly would agree with 

the BLM‟s statement that “hunting is one of the several recreational types virtually 

ubiquitous in the Planning Area.”  Final EIS, ASRMP 061484.  As the FEIS explains: 

The Planning Area also attracts visitors interested in wildlife hunting 

and viewing opportunities.  The region has long been known for its 

trophy-size mule deer, as well as populations of pronghorn antelope, 

coyotes, Kaibab squirrel, quail, dove, rabbits, waterfowl, and the seldom 

seen mountain lion.  Bighorn sheep are also seen in portions of the 

Planning Area.    

 

Id. at ASRMP 060798; see also id. at ASRMP 060713 (“Portions of Parashant 

are world famous for large buck deer and are managed as trophy hunting 

units.”). 
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While Arizona‟s voluntary non-lead ammunition program in the Strip has 

resulted in 85-90% compliance in the last couple of years
1
, some hunters still enjoy 

the freedom to use traditional ammunition for their hunting in the Arizona Strip.  The 

choice can be economic, it can be performance, or it can be necessity.  In general and 

for certain calibers, lead ammunition is less expensive and more readily available than 

non-lead counterparts.  www.ammoengine.com (retrieved on December 9, 2010)
2
; 

John H. Zamrok, The Use of Non-Toxic Training Ammunition for New Jersey Law 

Enforcement, 9 (March 21, 2007), 

http://www.state.nj.us/oag/dcj/pdfs/non_toxammo.pdf (lead-free training ammunition 

is over 100% more expensive than traditional training ammunition) (retrieved on 

                                                 
1
 A 2010 letter from the Director of the Arizona Game and Fish Department to the 

EPA Administrator (regarding CBD and other groups‟ request to EPA to ban lead 

ammunition throughout the country) states that in 2007, 2008, and 2009 under 

Arizona‟s voluntary non-lead ammunition program, “hunters reporting that they use 

non-lead ammunition within the core condor range have been … 80%, 90% and 85% 

respectively.”  Letter of September 14, 2010, at 3, 

http://www.azgfd.gov/w_c/lead/documents/AZGFDcomments_lead_petition_fishingt

ackle.pdf (retrieved on December 9, 2010).  

2
 Ammoengine.com is a website that collects and compiles ammunition costs from 

across the internet.  Non-lead ammunition is far more expensive and available in less 

variety than traditional ammunition.  For example, a popular hunting caliber, the .270 

Winchester, has 74 different types of ammunition available on ammoengine.com. 

Only four of those 74 types are non-lead.  Additionally, the average cost of non-lead 

ammunition is $2.40 per round compared to $1.52 per round for traditional 

ammunition.  This 47% increase per round is a significant expense, especially for 

some hunters in these difficult economic times.  This is just one popular caliber; 

larger price differentials can be seen with other calibers. 
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December 9, 2010).
3
  For some hunting firearms, non-lead alternatives are not 

available (or are prohibitively expensive or hard to locate).  www.ammoengine.com 

(retrieved on December 9, 2010).
4
  Banning lead ammunition in the Strip would also 

disrupt the State‟s well-reasoned decision to rely on a voluntary program.  In the 

words of the Arizona Game and Fish Director:  “By asking the hunting community for 

help in solving the problem with lead ingestion by condors, hunters became part of 

the solution, without regulation.”
5
   Banning lead ammunition would undermine the 

balance that Arizona has achieved with its voluntary program. 

Similarly, the BLM has balanced the need for designated ORV trails – for such 

things as access for hunting (and other activities) and game retrieval – with other 

interests and activities with which ORV use might interfere.  For many people, ORV 

use is the only practical means of accessing the vast and rugged terrain of the Arizona 

Strip.  See Final EIS, ASRMP 060308 (“Rugged and isolated, the Planning Area is 

one of the largest, un-fragmented stretches of sparsely developed lands in the 

contiguous United States. … No paved roads extend into the Parashant or other 

interior sections of the Planning Area, but a network of unpaved roads of various 

types and conditions offers access.   Only a few higher standard unpaved roads extend 

                                                 
3
 Safari Club presents this extra-record information not as post hoc rationalization of 

the BLM‟s actions in regard to lead ammunition, but to show the adverse impacts on 

non-parties, including SCI members, of a decision in favor of the Center. 

4
 Non-lead rounds for the .280 Remington and the .303 British are not available on 

Ammoengine.com. These are just two examples; for many other calibers non-lead 

ammunition is unavailable on ammoengine.com. 

5
 Letter of September 14, 2010, at 4. 
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from the north into the remote southern regions of the Planning Area.”).  Some 

hunters, who may be older or less able to travel to remote or favored spots within the 

Strip, require ORVs to access the areas they want to hunt.  See Vermillion Cliffs 

ROD, ASRMP 062366-67 (ORV use and hunting available in various backcountry 

areas).  At least, ORVs may allow them to get to the general area in which they want 

to hunt, at which time they would set off on foot for the actual hunting experience.  Id. 

at ASRMP 062388 (access to public lands for hunting will be maintained).  For the 

hunters who may prefer to travel exclusively by foot or non-mechanized means for 

their hunting experience, the designated trail system allows such activities as well.  Id. 

at ASRMP 062422 (hunting offered with road access in some areas and as one of the 

“non-mechanized uses” in other areas).  For many hunters, ORVs make it possible to 

transport out of these remote areas the game (e.g., the meat they will feed to their 

families) they successfully hunt.   

While some hunters (and other recreationists) might have wanted more 

designated trails, and others wanted fewer, the BLM balanced the needs of all and 

developed a reasonable trail system.  See Arizona Strip ROD, ASRMP 062987 

(discussing access to public lands for hunting opportunities); ASRMP 063097 (access 

will be regulated to “assure that authorized permittees have fair and reasonable access 

to their permitted activity,” including for hunting); Vermillion Cliffs ROD, ASRMP 

062461 (same).   The relief sought here would disrupt the careful balancing the BLM 

has attempted to achieve here and would possibly eliminate or diminish the Arizona 

Strip hunting experience for many members of the public.  
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B. The State’s Management Over Hunting of Resident Game Animals 

Demonstrates That the BLM Did Not Take Action That Might 

Trigger NEPA Analysis on Banning Lead Ammunition 

 

While the BLM is responsible for ORV trail designation that may facilitate 

hunting in the Strip, the State of Arizona is responsible for regulating the hunting that 

occurs there, including the type of ammunition used.  The Federal Defendants have 

explained that “BLM, however, does not manage hunting on the Arizona Strip.  

ASRMP 060850.  The management of hunting on the Arizona Strip is under the 

authority of the State of Arizona.”  Fed. Def. Br. at 23.  The Federal Defendants 

properly cite to the Federal Land Policy and Management Act (“FLPMA”) as 

authority that the management of hunting on public lands generally is reserved to the 

states.  Id. citing 43 U.S.C. § 1732(b).  Although FLPMA is directly applicable, other 

Federal statutes echo this understanding of Federal/State authority: 

 Multiple Use-Sustained Yield Act of 1960, 16 U.S.C. § 528:  

 

o “It is the policy of the Congress that the national forests are established 

and shall be administered for outdoor recreation, range, timber, 

watershed, and wildlife and fish purposes. … Nothing herein shall be 

construed as affecting the jurisdiction or responsibilities of the several 

States with respect to wildlife and fish on the national forests.  

(Emphasis added.) 

 

 National Wildlife Refuge System Administration Act, 16 U.S.C. § 668dd(c): 

 

o Except in regard to ESA listed species, “nothing in this Act shall be 

construed to authorize the Secretary to control or regulate hunting or 

fishing of resident fish and wildlife on lands not within the system.  The 

regulations permitting hunting and fishing of resident fish and 

wildlife within the System shall be, to the extent practicable, consistent 

with State fish and wildlife laws and regulations.”  (Emphasis added.) 

 

 Wild and Scenic Rivers Act, 16 U.S.C. § 1284(a): 
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o “Nothing in this chapter shall affect the jurisdiction or responsibilities of 

the States with respect to fish and wildlife.” 

 

The courts also have recognized this allocation of responsibility over resident 

wildlife.  For example, the D.C. Circuit explained:  “[T]he District Court's reasoning 

seems to us to upset an allocation of functions Congress carefully and explicitly made 

in FLPMA, for Congress there assigned the states the primary responsibility for the 

management of wildlife programs within their boundaries. …  Despite its ability to 

take control into its own hands, Congress has traditionally allotted the authority to 

manage wildlife to the states.”  Defenders of Wildlife v. Andrus, 627 F.2d 1238, 1248 

(D.C. Cir. 1980).  In a case similar to the one before this Court, plaintiffs argued that 

the U.S. Forest Service had to prepare NEPA documents on its decision to leave the 

regulation of hunting bears over bait to the states.  Fund for Animals v. Thomas, 932 

F. Supp. 368, 370 (D.D.C. 1996), aff’d. on other grounds, Fund for Animals v. 

Thomas, 127 F.3d 80 (D.C. Cir. 1997).  In rejecting this claim, the court explained: 

While it is officially neutral on the subject of baiting in principle, the Forest 

Service's policy is to leave the decision to prohibit baiting, or to allow but 

regulate it as a “hunting practice” or technique, to the individual states in 

which a particular national forest is situated, as it does with most other 

matters relating to the management of the indigenous fauna, in accordance 

with common law, tradition, and what it understands to be the will of 

Congress as consistently expressed in the several statutes defining its 

mission. The common law has always regarded the power to regulate the 

taking of animals ferae naturae to be vested in the states to the extent “their 

exercise of that power may not be incompatible with, or restrained by, the 

rights conveyed to the Federal government by the Constitution.”  Geer v. 

Connecticut, 161 U.S. 519, 527-28, 16 S. Ct. 600, 603-04, 40 L.Ed. 793 

(1896). The National Forest System Organic Administration Act of 1897 

establishing the national forest system reserved state civil and criminal 

jurisdiction over federal forest land to the states in which the forests were 
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located, see 16 U.S.C. § 480, and each successive statute enacted since 

purporting to govern the management of the national forests has acknowledged 

and confirmed the situs states' continuing authority to regulate hunting and 

fishing thereon generally. 

 

Id. at 369-70 (emphasis added).  So too is the BLM‟s position on lead ammunition in 

the Arizona Strip consistent with the law.  

The Federal Defendants‟ conduct challenged here was “inaction” and thus 

cannot constitute “major federal action.”  Federal agencies were not involved in 

regulating or ending hunting on the Strip.  The regulation of hunting and the choice of 

methods of hunting allowed were carried out by the State of Arizona.  In defending 

their decision not to conduct a NEPA analysis on their “inaction,” the Federal 

Defendants correctly discussed the Andrus inaction cases.  Fed. Def. Br. at 24, citing 

State of Alaska v. Andrus, 591 F.2d 537 (9
th

 Cir. 1979) and Defenders of Wildlife v. 

Andrus, 627 F.2d 1238, 1248 (D.C. Cir. 1980).   

Other courts have made similar rulings in line with these cases.  The District 

Court for the District of Columbia ruled that the Food and Drug Administration‟s 

decision not to regulate the commercialization of a genetically engineered ornamental 

fish, GloFish, did not constitute a “major federal action” triggering NEPA 

requirements.  Int’l Cnt’r for Technology Assessment v. Thompson, 421 F. Supp. 2d 1, 

9 (D.D.C. 2006) (“The FDA‟s decision not to regulate GloFish is not an agency 

action, but rather, an inaction.”).  The court explained further: 

NEPA requires federal agencies to prepare an EIS if the agency plans to 

undertake a “major” federal action “significantly affecting the quality of 

the human environment.”  42 USC §4332(C).  If the agency has not 

engaged in a major federal action, NEPA requirements do not apply.  
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Macht v. Skinner, 916 F.2d 13, 16 (D. C. Cir. 1990).  To trigger NEPA‟s 

requirement that an agency prepare an EIS, the agency must undertake 

an “irreversible and irretrievable commitment of resources to an action 

that will affect the environment.”  Alliance for Bio-Integrity v. Shalala, 

116 F.Supp.2d 166, 174 (D. D. C. 2000) (quoting from Wyoming 

Outdoor Council v. U.S. Forest Serv., 165 F.3d 43, 49 (D. C. Cir. 

1999)).  Agency decisions that maintain the status quo do not 

constitute major federal actions.  Id. Moreover, “NEPA applies only to 

agency actions ‘even if inaction has environmental consequences,’ 
“id. at 174-75 (quoting Defenders of Wildlife v. Andrus, 627 F.2d 1238, 

1243 (D. C. Cir. 1980)), because “[n]o agency could meet its NEPA 

obligations if it had to prepare an environmental impact statement every 

time the agency had power to act but did not do so,”  Defenders of 

Wildlife, 627 F.2d at 1246. 

 

Id. (emphasis added); see also Sumner Peak Ranch v. BLM, 823 F. Supp. 715, 737 

(E.D. Cal. 1993) (“An agency‟s refusal to act is not „the type of conduct that requires 

an Environmental Impact Statement.‟ ”); Cross-Sound Ferry Servs., Inc. v. ICC, 934 

F.2d 327, 334 (D.C. Cir. 1991) (Interstate Commerce Commission declining to assert 

jurisdiction “plac[ed] the case squarely within the „inaction‟ rubric of Defenders of 

Wildlife [v. Andrus]”). 

 Here, consistent with these authorities, the BLM did not exercise authority to 

regulate hunting ammunition, so took no action that could trigger NEPA. 

C. The Center Has Not Established Standing To Bring Their NEPA 

Claim That The BLM Failed To Properly Consider Banning The 

Use Of Lead Ammunition For Hunting In The Arizona Strip  

 

The Center has not established its standing to bring its lead ammunition NEPA 

claim, as they have not shown that the challenged action – the failure to adopt a ban 

on traditional lead ammunition – caused them any injury that would be redressed by 

such a ban in light of the voluntary non-lead ammunition program in force in the 
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Arizona Strip.
6
  In procedural rights cases such as this, the courts relax two 

requirements of standing: (1) that the court decision will redress the harm and (2) that 

the alleged harm be relatively imminent (i.e., the “immediacy” of the harm).  Lujan v. 

Defenders of Wildlife, 504 U.S. 555, 572 n.7 (1992).
7
  The Center‟s long-term goal 

(i.e., what it seeks in a remand) is to get traditional lead ammunition banned.  

Presumably, the Center is relying on the procedural rights rule of Lujan here.  But 

even in such cases, the plaintiff (in this case the Center‟s members) must demonstrate 

that he or she has an interest that is harmed by the decision and that a new decision on 

remand has the possibility of redressing that alleged injury.   

                                                 
6
 An amicus curiae can raise a jurisdictional issue such as standing even if the parties 

do not raise it, as the Court is obligated to consider its jurisdiction over the case sua 

sponte.  As the Ninth Circuit has explained, the courts generally: 

do not consider on appeal an issue raised only by an amicus [citations 

omitted]  … [but] have reached the issue where it involves a jurisdictional 

question ….  Miller-Wohl Co. v. Commissioner of Labor and Industry, 694 

F.2d 203, 204 (9th Cir.1982) (jurisdiction); Chadha v. INS, 634 F.2d 408, 

411-12 (9th Cir.1980) (same), aff'd, 462 U.S. 919, 103 S.Ct. 2764, 77 

L.Ed.2d 317 (1983). 

Swan v. Peterson, 6 F.3d 1373, 1383 (9
th

 Cir. 1993). 

7
 The reason for relaxing these requirements is that in a procedural case, such as a 

NEPA case, the judicial remedy if the plaintiff is successful will only be a remand to 

the agency to follow NEPA properly and render another decision.  The substantive 

decision very well might be the same as adopted the first time.  See Robertson v. 

Methow Valley Citizens Council, 490 U.S. 332, 350 (1989) (“it is now well settled 

that NEPA itself does not mandate particular results, but simply prescribes the 

necessary process”).  Therefore, there is no assurance that the remand will result in a 

decision that redresses the underlying injury.  But as long as the agency has the 

authority or ability to make a decision on remand that would redress the alleged 

injury, the relaxed redressability requirement is met.  In addition, as NEPA 

procedures can take years, the immediacy requirement must also be relaxed.  See 

Lujan, 504 U.S. at 572 n.7. 
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For this case, the Center has to establish, through admissible evidence, that the 

desired result on remand – a complete ban on traditional lead ammunition – would 

redress its members‟ alleged injury.  The alleged injury in fact – a lessened likelihood 

of seeing condors during future visits to the Arizona Strip due to the use of traditional 

lead ammunition – must be “(a) concrete and particularized, … (b) „actual or 

imminent, not “conjectural” or “hypothetical,” ‟…. ”  Lujan, 504 U.S. at 560.  To 

show redressability (even relaxed), the Center would have to show that a complete 

ban would appreciably increase the likelihood that the two members who provided 

declarations would actually see a condor on some future visit.  As with injury in fact, 

the redressability must be concrete and not conjectural.  Id. (“Third, it must be 

„likely,‟ as opposed to merely „speculative,‟ that the injury will be „redressed by a 

favorable decision.‟”). 

The Center has not met this burden.  Instead, in its brief, the Center only states 

that it has standing and references the two declarations.  Center Opening Br. at 6 n.1 

(“Plaintiffs has standing to bring this action.  See Declarations of Taylor McKinnon 

and Robin Silver filed concurrently with this motion.”).
8
  The plaintiff “bears the 

burden of showing that he has standing for each type of relief sought.”  Summers v. 

Earth Island Inst., 129 S.Ct. 1142, 1149 (2009).  The Center apparently believes that 
                                                 
8
 The Center does not even attempt to explain how it has organizational standing.  See 

Hunt v. Washington Apple Advertising Comm., 432 U.S. 333, 343 (1977) (“Thus we 

have recognized that an association has standing to bring suit on behalf of its 

members when: (a) its members would otherwise have standing to sue in their own 

right; (b) the interests it seeks to protect are germane to the organization's purpose; 

and (c) neither the claim asserted nor the relief requested requires the participation of 

individual members in the lawsuit.”). 
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it is so self-evident that a 100% mandatory lead ammunition ban would redress any 

alleged injury to its two members‟ interests that the Center need not prove this 

allegation other than its two declarants each alleging that he has plans to visit parts of 

the Arizona Strip in the future.
9
   

Instead of bald statements, the Center must demonstrate that banning lead 

ammunition would appreciatively increase the likelihood of seeing condors on future 

visits.  To do so, it must compare current lead ammunition use in the Arizona Strip 

versus use under a complete ban and link the difference to an increased likelihood of 

observing a condor by the two declarants .  As reported by the Arizona Fish and 

Game Department, hunters have reported compliance with the voluntary non-lead 

ammunition program for 2007-2009 at 85-90%.  See Letter From Director Voyles to 

EPA Administrator Jackson, September 14, 2010, page 3.
10

  It is highly speculative 

that even if non-lead ammunition use increased from current levels to 100% in the 

Arizona Strip, it would benefit the condor population enough that the two declarants‟ 

likelihood of seeing a condor would increase during their future visits, and the Center 

has made no showing this would happen.  See Summers, 129 S.Ct. at 1152 (Standing 

“is not an ingenious academic exercise in the conceivable ... [but] requires ... a factual 

                                                 
9
 Despite visiting the Strip on “numerous occasions” over a 20 year span, Declarant 

Silver has never seen a condor there.  Silver Decl., ¶¶ 7, 9, 15.  Declarant McKinnon, 

on the other hand, has observed condor in the Arizona Strip.  McKinnon Decl., ¶13.  

10
 (Last accessed December 7, 2010).  

http://www.azgfd.gov/w_c/lead/documents/AZGFDcomments_lead_petition_fishingt

ackle.pdf.  Safari Club presents this letter not as evidence, but to demonstrate the 

difficulty the Center would face in making its evidentiary showing. 
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showing of perceptible harm.  In part because of the difficulty of verifying the facts 

upon which such probabilistic standing depends, the Court has required plaintiffs 

claiming an organizational standing to identify members who have suffered the 

requisite harm ….”) (citation and internal quotation marks omitted; bracket and first 

two ellipsis in original).   

As the Center has made no legal arguments whatsoever to explain its alleged 

standing and has made an inadequate factual showing, it has not satisfied its burden of 

establishing its standing to bring its lead ammunition NEPA claim.   

IV. CONCLUSION 

For the reasons explained the Federal Defendants‟ brief, the NRA‟s brief, and 

this amicus curiae brief, the Court should deny the Center‟s motion for summary 

judgment, grant the Federal Defendants‟ and NRA‟s motion, and dismiss the Center‟s 

amended complaint. 

Dated: December 10, 2010. 
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