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5. It includes a dissenting opinion that contributes to the development of the law.

Parker provides an exhaustive analysis of the controlling legal principles, providing a
clear and concise summary of existing case law regarding the proper analytical framework for
facial vagueness challenges. (Slip Op. pp. 17-27.) And it applies those principles in the specific
context of a vagueness challenge to criminal laws that threaten to inhibit Second Amendment
conduct and lack a scienter requirement — a set of facts different from those of other published
opinions. (Slip Op. pp. 27-28.) As the State acknowledges, this is the first case to recognize
that rights protected by the Second Amendment rights are analogous to those protected by the
First, and to consequently extend the “generality of cases” standard to facial vagueness
challenges implicating the Second Amendment. (Req. for Depub. 3.)

Addressing the appropriate test for facial challenges, a “recurring issue that has evaded
resolution” for some time, Slip Op. p. 27, and the applicability of First Amendment doctrines to
Second Amendment questions, an issue that has evolved rapidly since Heller was decided,1 this
case involves two legal issues of continued and substantial public interest. The opinion makes a
significant contribution to the body of legal literature on those issues, and the dissenting
opinion strengthens that contribution. Both the majority and dissenting opinions add
significantly to the development ofjurisprudence regarding the interplay of facial challenges,
the void-for-vagueness doctrine, and the Second Amendment.

Further, to the extent the State is correct that Parker deviates from some established
state law restriction of the “generality of cases” standard to First Amendment and abortion
cases, the opinion creates a new rule of law properly bestowing on the Second Amendment the
same protections afforded to speech and abortion. At least, it would create a conflict in the law.
And both are reasonsfavoring publication. (Cal. Rules of Ct., rule 8.1105, subds. (c)(1), (5).)

II. PARKER WAS CoRREcTLY DECIDED

A. The Court Applied the Correct Standard of Review

Central to the State’s depublication request is its claim that the court improperly applied
the “generality of cases” standard in determining the facial validity of laws implicating Second
Amendment rights. While this standard typically has been applied in cases involving the First
Amendment and abortion rights, Req. for Depub. 3, the opinion’s selection of the “generality of

See, e.g., United States v. Marzzarella (3d Cir. 2010) 614 F.3d 85, 89 fn.4 (looking to the
First Amendment in interpreting the Second and observing that Heller “repeatedly invokes the
First Amendment in establishing principles governing the Second Amendment”); see also, Nati.
Rjfle Assn. v. BATFE (5th Cir. 2012) 700 F.3d 185, 197-198; Ezell v. City ofChicago (7th Cir.
2011) 651 F.3d 684, 697-699; United States v. Chester (4th Cir. 2010) 628 F.3d 673, 682.
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cases” standard in Parker was sound.

Vague laws urge citizens to “steer far wider” of the conduct which a statute vaguely
defines because they are unsure which actions are illegal. (Grayned v. City ofRockford (1972)
408 U.S. 104; see also Reno v. ACLU(1997) 521 U.S. 844.) Courts are especially vigilant
about declaring a statute “void for vagueness” when a statute might chill the exercise of First
Amendment rights. The court was right to be equally concerned with the Second Amendment.
The record is replete with evidence that the challenged laws had chilled Second Amendment
conduct, leading to a substantial reduction in access to constitutionally protected items and
posing a threat to millions of ammunition transactions annually.

The severe harm threatened by vague laws that “reach a substantial amount of’ or
“threaten to inhibit the exercise of’ constitutionally protected conduct demands that courts
remain particularly vigilant. (See Slip 0p. p. 29.) The courts should not limit application of this
standard to those rights protected by the First Amendment. Indeed, they have not. (See, e.g.,
Kolender, supra, 461 U.S. at p. 358 [implicating “right to freedom of movement”]; People v.
Barksdale (1972) 8 Cal.3d 320, 326-327 [recognizing importance of heightened vagueness
review of laws involving abortion rights].) And the United States Supreme Court has instructed
that the Second Amendment is deserving of protections similar to the First. (Heller, supra, 554
U.S. at pp. 592-595; McDonaldv. City ofChicago (2010) U.S. , 130 S. Ct. 3020, 3042.)

The Court of Appeal’s application of the “generality of cases” standard in the Second
Amendment context was not in error, and it serves as no basis for depublication. Indeed, to the
extent Parker marks a departure from previous cases reserving that standard to the First
Amendment or abortion rights, publication is proper because it creates a new rule and/or a
conflict in case law. (See Cal. Rules of Ct., rule 8.1105, subds. (c)(1), (5).)

B. The Court Properly Found That the Laws Lack a Scienter Requirement

The State provides little more than the bare assertion that the Challenged Provisions are
not strict liability statutes. (Req. for Depub. p. 3.) While it is true that a scienter requirement “is
the rule of, rather than the exception to, the principles of Anglo-American criminal
jurisprudence,” People v. Valenzuela (2001) 92 Cal.App.4th 768, 775, the State ignores that,
like every rule, there are exceptions. And the failure to register ammunition transactions fits
neatly within the exception for “public welfare” offenses. Indeed, statutes liked the challenged
laws purportedly enacted for the protection of public health and safety regularly dispense with
the element of wrongful intent in order to further the legislature’s goal of addressing some
identified public safety concern. (People v. Vogel (1956) 46 Cal.2d 798, 801 fn.2.)

It is true the opinion did not go into depth on the scienter issue — but it did not need to.
Such an analysis would have been redundant given the court’s repeated concerns with the
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inherent vagueness of the challenged laws. In the court’s view, the statutes’ language is so
uncertain that no average reader can objectively ascertain what the statutes seek to proscribe.
(Slip op. pp. 34-3 8.) Ultimately, to infer a scienter requirement would simply inject a
requirement that one knows something that cannot be known, creating a law that cannot be
enforced as no one could ever harbor the requisite intent. In this case, inferring a scienter
requirement solely because a mens rea requirement “is the rule” would give short shrift to
another tenant of our jurisprudence: “[A] construction [by the courts] that would create a
wholly unreasonable effect or an absurd result should not be given.” (Dempsey v. Market Street
Ry. Co. (1943)23 Cal.2d 110, 113.)

Reading the statute as containing no scienter requirement was thus proper and in line
with the opinion’s thorough vagueness analysis. While the court’s treatment of the issue was
brief, it does not conclude that a lack of scienter can be assumed just because a mens rea
requirement is not explicitly stated. (See Req. for Depub. p. 4.) Depublication is not necessary
to prevent citation to Parker for that position.

C. The Court Properly Applied the Void-for-Vagueness Doctrine

The Court of Appeal found the challenged laws to be unconstitutionally vague, in part,
because they “provide no guidance or objective criteria” to determine whether ammunition is
“principally for use” in a handgun.” (Slip. 0p. p. 36). Citing People v. Morgan (2007) 42
Cal.4th 593, 606, for the premise that people must often govern their conduct by such
“nonmathematical” standards, the State argues that Parker will create confusion regarding the
level of certainty required of criminal statutes. (Req. for Depub. 4.) But far from standing in
conflict with Morgan, the opinion fits comfortably beside it. Morgan and similar cases do not
uphold laws using nonmathematical standards like “reasonable” or “substantial,” unless the
meaning of those terms can be “objectively ascertained by reference to common experiences of
mankind.” (Morgan, supra, 42 Cal.4th at p. 606.) Parker requires nothing more than that. The
Court of Appeal appropriately searched the challenged laws for any “objectively ascertainable”
meaning and was unable to find one. Even under Morgan, such a law would be stricken.

III. CONCLUSION

For the foregoing reasons, Plaintiffs respectfully urge the Court to reject the State’s
request for depublication of the Parker opinion.

Respectfully submitted,
Michel & Associates, P.C.

C. D. Michel
CDM/amb
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