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INTRODUCTION 

 Proposed Defendant-Intervenor National Rifle Association (“NRA”) 

seeks (by motion to file a “letter brief”) to introduce several pieces of 

evidence in support of their motion to intervene.  Briefing has otherwise 

concluded on this motion and a hearing date is scheduled for December 14, 

2009.   

 The first piece of evidence sought to be introduced is a declaration by 

Mr. Don Martin, apparently a member of the NRA and an “NRA-affiliated 

group” who had previously submitted comments, on behalf of the affiliated 

group, regarding one or more of the management plans at issue in this case.  

The second is an email sent by Plaintiff Center for Biological Diversity 

(“Center”) updating its members and supporters of the matters taking place 

in this lawsuit.  The third is another email by the Center seeking funds in 

support of this litigation. 

 For the reasons described below, the Center objects to the NRA’s 

Motion.  In the event that the Court accepts the NRA’s letter brief and its 

attached exhibits, however, the Center submits this Opposition as a 

response. 

 

ARGUMENT 

1. The Martin Declaration 

 The NRA presents the declaration of Mr. Martin in rebuttal of the 

Center’s argument that the NRA is not a proper defendant-intervenor 

because it was not previously involved in the administrative process for the 

management plans at issue in this case.  The NRA contends that, as Mr. 

Martin is both a member of the NRA and the Mohave Sportsman Club (an 

“NRA-affiliated group based in Mohave County, Arizona”), the comments 
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that he authored and submitted are sufficient to demonstrate the involvement 

of the NRA in the administrative process.  (See NRA’s Request for 

Permission to File Letter Brief (“NRA Request”) at p. 3, lns. 14-16, p. 4, lns. 

2-3 (“[h]is declaration plainly proves, however, that NRA did participate in 

the administrative process…”)).   

 Mr. Martin’s declaration, however, proves nothing of the kind.  The 

declaration is not relevant to the facts stated, in that the declaration is 

directed to Mr. Martin’s comments on behalf of the Mohave Sportsman 

Club, not comments he submitted on behalf of the NRA.  Fed. R. Evid. 401-

402.  As such, the declaration completely fails to demonstrate that the NRA 

participated in the administrative review process. 

 First, the NRA fails to demonstrate in any manner how the Mohave 

Sportsman Club is affiliated with the NRA or why this “affiliation” is 

relevant.  Although Mr. Martin states that it is so, he does not provide any 

further details.  Is the Mohave Sportsman Club owned and/or controlled by 

the NRA?  Does it share membership, officers, or a board of directors?  Is it 

connected financially to the NRA?  Is it authorized to submit comments on 

behalf of the NRA?  The NRA fails to demonstrate even the slightest 

relationship between the two organizations, let alone demonstrate a 

sufficient relationship that would demonstrate that the NRA, through a duly-

authorized proxy, actually participated in the administrative review process 

for the RMPs at issue in this case. 

 Second, Mr. Martin states that he is a member of the NRA.  But he 

also makes it clear that he drafted his comments on behalf of “both the 

Mohave County Board of Supervisors and the Mohave Sportsman Club,” 

not on behalf of the NRA.  It simply does not follow that since Mr. Martin is 

a member of the NRA and wrote comments on behalf of other organizations, 
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the NRA participated in the administrative review process for this matter.  

As discussed in the Center’s Opposition, the “common thread” in the cases 

allowing intervention as a defendant in an action challenging federal agency 

actions is direct involvement in the administrative process.  See Northwest 

Forest Resource Council v. Glickman, 82 F.3d 825, 837 (9th Cir. 1996), 

Bates v. Jones, 127 F.3d 870, 874 (9th Cir. 1997) (Intervention denied 

because proposed intervener was not directly involved in the administrative 

proceedings at issue).  At best, the NRA is claiming that it had some indirect 

or proxy involvement in the administrative process because one of its 

members independently wrote comments on behalf of a completely different 

organization.  He never mentioned either the group’s affiliation with the 

NRA (whatever it may be) or his own membership in the NRA.  This fails to 

sufficiently show a direct involvement and should therefore be rejected. 

2. Center for Biological Diversity Emails 

  Neither email presented by the NRA is relevant to the facts stated in 

the NRA’s Request/Motion, in that they both are directed to a general long-

term goal of the Center to ban the use of lead ammunition, not to the specific 

legal remedies available in this case.  Neither email has any probative value 

because neither demonstrates in any way that the banning of lead 

ammunition is a remedy sought in this particular lawsuit.  To determine 

what remedies the Center seeks with this suit only the Complaint is 

relevant—not the Center’s third-party communications. 

 It is no secret that the Center seeks to have lead ammunition 

ultimately banned, and that this lawsuit is part of that campaign.  Both of the 

emails presented by the NRA speak of this goal, and link this lawsuit to that 

effort.  But just because the Center might state in an email to its supporters 

and members that it filed suit “to ban the use of lead bullets” does not mean 
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that the banning of lead bullets is a remedy sought in this lawsuit, much less 

a remedy that is even available.  The suit may well be essential to the 

Center’s long-term goal, in that it would, if successful, reopen the 

administrative review process and require the agency to revisit the issue.  In 

this sense the suit is quite properly filed “to ban the use of lead bullets,” as 

the emails state, but only eventually.  There is simply no basis to suggest that 

the emails hold some evidence of a hidden motive within this litigation and 

that they contradict the Center’s Opposition—or more importantly, the 

Complaint—in any way.  For these reasons the emails should not be 

admitted as evidence and the NRA’s Request/Motion should be denied. 

   

CONCLUSION 

 For the above reasons, the NRA’s Motion to File Letter Brief 

Regarding Newly Acquired Evidence should be denied.  Alternatively, if the 

Court is inclined to grant the Motion, for the above reasons the evidence 

fails to support in any way the NRA’s Motion for Intervention as of right or 

permissive intervention, which should be denied (or at the very least limited) 

for all of the reasons stated in the Center’s Opposition. 

 

DATED: December 3, 2009            

      _/s/ Adam Keats__________                            

 
Adam Keats (CA Bar No. 191157) 
John Buse (CA Bar No. 163156) 
CENTER FOR BIOLOGICAL DIVERSITY 
351 California Street, Suite 600 
San Francisco, CA 94104 
Telephone: (415) 436-9682 x 304 
Facsimile: (415) 436-9683 
akeats@biologicaldiversity.org 
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jbuse@biologicaldiversity.org 
 
Attorneys for Plaintiff Center for Biological 
Diversity 
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       Adam Keats 
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