10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

f [ .
t i
' '

BURTON C. JACOBSON - #27529

WILLIAM ARTHUR CRAWFORD - #125429

Beverly Hills Law Building E?

424 South Beverly Drive

Beverly Hills, CA 90212-4414 LOS ANGEVES SUPERIOR COURT
1998

(310) 553-8533
JOHN A, LABKE. CLERK

Attorneys for Plaintiffs Rint 4o
BY H HINAGA, DEPUTY

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

ANTHONY MARIO ASSENZA, CASE NO. BC115813
et al.,
NOTICE OF MOTION AND MOTION TO
CORRECT AND MODIFY STIPULATED
JUDGMENT; MEMORANDUM OF POINTS
AND AUTHORITIES: DECLARATION

OF BURTON C. JACOBSON

Plaintiffs/Petitioners,
vs.

CITY OF 1OS ANGELES, et al.,
Date: February 4, 1998
Time: 8:30 a.m.

Dept: 15

Defendants/Respondents,

Nt st N Nl Nt Mot Mt Nt N Nl VN

Additional Attorneys for Plaintiffs:

Don B. Kates, Jr.
920 Arlene Way
Novato, CA 94947
(415)883-5323

David A. Yochelson

SPIEGEL, VITABLE & YOCHELSON

4221 Wilshire Boulevard, Suite 394
Los Angeles, CA 90010

(213)964-9050 -
L 5% |
TO ALL PARTIES and their attorneys of recordiiSPHEASE TAKE
(=] b ]
-1 A3
NOTICE that at the above date, time, and place, pxggigf?fs herein
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shall move this Court for an order correcting and m

ulation on

T
S — T

judgment in this matter which was entered pursuant to s
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March 30, 1995. This motion is for the purpose of correcting
typographical and/or clerical errors, and to substitute the present
Chief of the Los Angeles Police Department, Bernard Parks, into this
action in place of his predecessor, Willie L. Williams, who was the
Chief of Police at the time the original judgment was entered.
Pursuant to the terms of the Judgment herein, this Court has
retained jurisdiction of the action.

This motion is based upon the Memorandum of Points of
Authorities submitted herewith, the Declaration of Burton C.
Jacobson, the pleadings and papers on file in this action, and
matters which this Court may be requested to take judicial notice

of.

Dated: ﬂ)ﬂﬂ QOFI(Q‘}S/

%Jﬁ? [ o,

BURTON C. JACEBSON
Attorney for/Plaintiffs




O R X

a O,

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

' -
1 ]

MEMORANDUM OQOF POINTS OF AUTHORITIES

1. FACTUAL AND PROCEDURAL BACKGROUND

In March of 1995, two companion cases, Lake et al. v. The City
Qof Los Andgeles, et al,, Case Number PC008329, (attached as Exhibit
"1" to the Declaration of Burton C. Jacobson and referred to
hereafter as Lake), and Assenza et al, vs. City Of Los Angeles, et.
al., Case #BC115813, (attached as Exhibit "2" to the Declaration of
Burton C. Jacobson and referred to hereafter as Assenza), resulted
in two essentially identical Jjudgments entered pursuant to
stipulation. At that time, Willie L. Williams was the Chief of
Police of the City of Los Angeles. Willie L. Williams is no longer
the Chief, having been replaced by Bernard Parks. Plaintiffs herein
seek to modify the judgment herein to reflect the substitution of
Chief Parks for Chief Williams. Further, it has come to the
attention of counsel that there are several clerical errors, as well
as a changed code section number, which plaintiffs herein seek to
correct for purposes of clarification of the Judgment. The complete
proposed modified Judgment Of Declaratory Relief is attached to the

Declaration of Burton C. Jacobson as Exhibit nar,

2. CONTINUED JURISDICTION

Pursuant to the Order of this court entered on March 30, 1995,
and as set forth in that Judgment, "“the Court will retain continued
jurisdiction of the action in order to make any further orders which
may be necessary."

The Chief of Police is the sole individual authorized to issue
the permits and/or 1licenses at issue in this action. It is

necessary that the current Chief of Police be substituted for the

-3
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prior Chief of Police so that the Court may affect its Orders

through its continued jurisdiction.

3. THIS COURT HAS O SUBSTITU HIEF PARKS
PIACE OF CHIEF WILL S WITHIN JUDGMEN
California Code of Civil Procedure, Section 368.5 provides as
follows:

"An action or proceeding does not abate by the transfer of an
interest in the action or proceeding or by any other transfer of an
interest. The action or proceeding may be continued in the name of
the original party, or the court may allow the person to whom the
transfer is made to be substituted in the action or proceeding.”

California Code of Civil Procedure, Section 368.5 (emphasis added].

Penal Code Section 12050 provides that the Sheriff of a county
or the cChief or other head of a municipal police department is
empowered to issue the licenses at issue in this action. Therefore,
when Chief Parks became the Chief of Police for the City of Los
Angeles, the power to issue said licenses transferred from Chief
Williams to Chief Parks pursuant to that change.

This power constitutes the substantive interest in this action
and as such, pursuant to CCP §368.5 this Court is empowered to and

should substitute Chief Parks for Chief Williams in this action.

4, THIS COURT IS EMPOWERED S E_PARTIES PURSUANT TO
CCP 368 NSFERS OF INTERES GENERAL
"If the plaintiff or defendant in a pending action on an
assignable cause of action transfers an interest, ‘the action may
be continued in the name of the original party, or the court may

-4-
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allow the person to whom the transfer is made to be substituted in

the action or proceeding.’" Witkin California Procedure, Fourth

Edition, Pleading Section 241, Volume 4, Page 301.

5. AS_ THE POWE E SUBSTITUTION OF

POLICE CHIEFS UNDER THE INHERENT POWERS OF THE COURT

"The court also has inherent power without express
reservation to take steps to carry its equitable decree into
effect and to make changes in procedural provisions." Witkin
California Procedure 4th Edition, Volume 7, Judgment §83 at page

612 citing, inter alia, Barnes v. Chamberlain (1983) 147 C.A. 3d
762, 769. The substitution of the Chief is merely procedural and

equitable in nature since, with a new chief assigned to the "gate-
keeping” position of this licensing procedure, it is, and has
become, necessary to make this chief both nominally as well as
legally subject to this court’s orders and subject directly to the
powers of this Court for enforcement of this Court’s Orders.
Counsel herein propose to have Chief Parks duly served with an
updated and complete judgment in this case with all the provisions
included and with the correction of the clerical errors contained

in this motion.

6. THIS S_THE POWER TO CORREC C. ORS AT
ANY TIME N G POST-JUDGMENT
"A Court of general jurisdiction has the power, after final
judgment, and regardless of lapse of time, to correct clerical
errors or misprisions in its records, whether made by the clerk,

counsel or the court itself, so that the records will conform to
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and speak the truth." Witkin California Procedure 4th Edition,
Volume 7, Judgment §69 at page 597. Further, C.C.P. Section 473

confirms this power to correct at any time by placing no time
limitation upon the making of such corrections.

When this Judgment was initially drafted by the City
Attorney’s office, it was in the form of two separate virtually
identical judgments with the only substantive differences being
the parties involved and the Lake attorney’s recovery of fees.
The vast majority of proofreading and editing occurred in the

first of the two cases to go to judgment, Lake v. City of Los

Angeles, et al., and it was intended that the Assenza case be
identical. 1In the clerical preparation of the Assenza case, words
in several areas were dropped leaving sentences which are
incomplete. Further, the Code Section which sets forth the
required training is no longer in effect having been replaced by a
different, though substantively identical, Code Section, i.e. 7585
et seq. of the Business and Professions Code in place of 7547.1 of
the Business and Professions Code. This judgment was intended to
serve as a guide to the public. The Judgment states, at paragraph
"F(6)" on page 9 that "All applicants shall receive a copy of
these guidelines along with the application form."

Therefore, for purposes of clarity, counsel herein requests
that the change in the code section be made as well as the
correction of the clerical errors. The changes requested do not
substantively alter the Judgment, rather, they harmonize this
Judgment with the Lake v. City of los Angeles, et al. Judgment,
case number PC 008329. These changes are set out in specificity

below:
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Change #1:
Text of the Assenza Judgment at page 1, line 25:

The Defendants described in the complaint as the "Los Angeles
defendants" were: CITY OF LOS ANGELES, the CITY OF LOS ANGELES
POLICE DEPARTMENT (herein after "LAPD"), WILLIE L. WILLIAMS,
CAPTAIN G. E. ORNELAS, and various members of ILAPD’s Board of
Police Commissioners.

Proposed Text:

The defendants affected by this judgment herein are: CITY OF
LOS ANGELES, the CITY OF LOS ANGELES POLICE DEPARTMENT (herein
after "LAPD"), LOS ANGELES BOARD OF POLICE COMMISSIONERS, and
BERNARD PARKS, CHIEF OF POLICE OF THE CITY OF 1LOS ANGELES POLICE

DEPARTMENT.

Change #2:

Text of the Assenza judgment at page 5, line 12,: "Established
pursuant to Section 7547.1 of the California Business and
Professions Code"

Proposed text:

"Established pursuant to Section 7585, et seq., of the cCalifornia

Business and Professions Code"

Change #3:

Text of the Assenza judgment at page 6, line 16:

". . . circumstances exist requiring amounts of valuable property
which is impractical or impracticable to entrust to the protection
of armored car services . . ."

Proposed text:
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". . . circumstances exist requiring him or her to transport in
public significant amounts of valuable property which it is
impractical or impracticable to entrust to the protection of

armored car services."

Change #4:

Text of the Assenza Judgment at page 12 line 4:
", . . recommend on writing . . ."

Proposed text:

", . . recommend in writing . . ."

Attached to the Declaration of Burton C. Jacobson, and
incorporated fully by reference are true and accurate copies of

the Judgment in Lake, et al. v. City Of Los Angeles et al., Case

Number PC008329 as Exhibit "1" and the Judgment in Assenza et al.

v. City Of Ios Angeles et al, Case #BC1l15813 attached hereto as
Exhibit "2"., The complete text of the proposed modified Judgment
is attached to the Declaration of Burton C. Jacobson as Exhibit
"3" and is incorporated fully by reference.

Dated: January 20, 1998

LAW OFFICES OF
BURTON C. JACOBSON

Bﬁ’RTON c JACOB

Attorneys iz;;?lalntlffs
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O ¥ BURTON C. JACOBSON

I, BURTON C. JACOBSON, declare:

I am an attorney-at-law duly admitted to practice before all
the courts of the State of California and one of the attorneys of
record for plaintiffs in this action. I have personal knowledge
of the following and if called upon could and would testify
competently thereto.

1. Shortly before the entry of the Judgment in the instant
action, a meeting was had at the Los Angeles City Attorney’s
office. Present at said meeting were the attorneys for the

plaintiffs in both Lake et al. v. The City Of lLos Angeles, et al,,

Case Number PC008329 (a true and accurate copy of the Judgment in
that case is attached hereto and incorporated by reference as
Exhibit "1"), and the attorneys for the plaintiffs, including
myself, in the Assenza et al., vs, City Of Los Angeles, et al.,
Case #BC115813 (a true and accurate copy of the Judgment in that
case is attached hereto and incorporated by reference as Exhibit
w2") ., Byron Boeckman, Senior Assistant City Attorney, was present
on behalf of all of the defendants in both cases.

2. At said meeting it was agreed that the defendants would
stipulate to judgment in both cases and that both cases would be
identical in all respects with the only exception being that there
would be no attorney’s fees awarded to plaintiff’s counsel in the
Assenza case, since none were sought.

3. The first judgment to be prepared was the Lake judgment
and the Assenza attorneys received copies of it for review via the
Lake attorneys, as the two were to be identical as stated above,

and did so review it for form and content,

Q-
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4. The stipulations for entry of judgment and the Judgment
of Declaratory Relief Pursuant to Stipulation in the Assenza case,
which were prepared by the City Attorney’s Office were submitted
to the Assenza attorneys for approval.

5. In reviewing the documents the clerical errors referred
to in the attached motion were inadvertently missed as the primary
emphasis on proofreading was placed in reviewing the Lake judgment
since the Assenza Judgment was to be the same with the exception
of the parties and the provisions for attorney fees. The clerical
errors were inadvertently not noticed as I believed the computer
would use the same language in both documents.

6. Upon a recent review, said clerical errors in the
Asgenza Judgment were discovered and it was decided to include the
application to correct said errors in addition to the motion to

substitute Chief Parks for Chief Williams (a true and accurate

‘copy of the Judgment Of Declaratory Relief is attached hereto and

incorporated by reference as Exhibit "3%),.

I declare, under penalty of perjury, that the foregoing is
true and correct except as to the statements made upon my
information and belief and as to them, I believe them to be true

and that this declaration was executed on January 20, 1998 at

fhdi—C sl

BURTON C. JACOBSO

Beverly Hills, California.
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