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IN THE UNITED STATES DISTRICT COURT 

 FOR THE NORTHERN DISTRICT OF ILLINOIS 

 EASTERN DIVISION 

 

EZELL, ET AL., ) 

)  

Plaintiffs,                   )     

) 

v.                                             )   No. 10-CV-5135 

) Judge Virginia M. Kendall 

CITY OF CHICAGO,                                  )  

) 

Defendant. ) 

 

DEFENDANT=S MOTION TO STAY  

ENFORCEMENT OF COURT’S RULING PENDING APPEAL  

 

Defendant City of Chicago (the “City”), by its attorney, Stephen R. Patton, Corporation 

Counsel for the City of Chicago, hereby files this motion to stay enforcement of the Court’s 

September 29, 2014 Memorandum Opinion and Order (“Order”) and corresponding Judgment in 

a Civil Case (“Judgment”) pending disposition of the case on appeal.   

BACKGROUND 

 

 On September 29, 2014, this Court decided the parties’ cross-motions for summary 

judgment regarding the constitutionality of certain regulations the City enacted to ensure the safe 

construction and operation of firing ranges (collectively referred to as the “Gun Range 

Ordinance”).  The Court ruled in the City’s favor on 9 out of the 11 challenged regulations, 

including licensing, construction, and one of the two zoning requirements, holding that they 

survived the appropriate level of Second Amendment scrutiny the Court applied.  See Order, 

Dkt. # 280, at 14-30.  The Court also granted summary judgment in the City’s favor on 

Plaintiffs’ claim that the challenged regulations, taken as a whole, acted as a de facto ban on gun 
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ranges, as well as Plaintiffs’ claim that the Gun Range Ordinance violated their rights under the 

First Amendment.  Id. at 31-32. 

 The Court granted summary judgment for Plaintiffs on two regulations.  First, the Court 

held that the City had failed to make a substantial enough showing that Chicago Mun. Code 

(“MCC”) § 17-5-0207, which requires that gun ranges be located only in manufacturing districts, 

was a “close fit” to public interest concerns of health and safety.  See Order, Dkt. # 280, at 14-17.  

Second, it determined that the City could not sufficiently justify MCC § 4-151-090, which 

permits ranges to operate only between the hours of 9:00 a.m. and 8:00 p.m.  Id. at 27-28.  The 

City respectfully disagrees with the Court’s ruling on these two claims and, contemporaneous 

with filing this motion, has filed a Notice of Appeal seeking appellate review.   

LEGAL STANDARD 

 

The Court’s Order and Judgment did not specifically grant Plaintiffs’ request for 

injunctive relief enjoining the City from enforcing the two regulations it found unconstitutional.  

Nevertheless, the Court’s declaratory judgment will have the same practical effect as an 

injunction.  While the City believes that the Court’s ruling on these two claims was in error, the 

City respects that the Court has declared them to be unconstitutional and, absent a stay, the City 

cannot enforce the two regulations found unconstitutional.  

Under Fed. R. Civ. P. 62(c), a district court, in its discretion, may stay an injunction 

pending appeal.  See, e.g., Lawson Prods., Inc. v. Avnet, Inc., 782 F.2d 1429, 1434 (7th Cir. 

1986) (“[t]he granting or denying of ... motions to stay [equitable relief] has traditionally been 

left to the sound discretion of the district judge”); Robbins v. Pepsi-Cola Metro. Bottling Co.,  

637 F. Supp. 1014, 1019 (N.D. Ill. 1986) (Rule 62(c) permits district court, in its discretion, to 

stay enforcement of order granting injunctive relief).  In determining whether to stay an 

Case: 1:10-cv-05135 Document #: 286 Filed: 10/20/14 Page 2 of 9 PageID #:7543



3 

 

injunction pending an appeal, courts should generally consider the same factors for the issuance 

of an injunction: (1) whether the appellant has shown a likelihood of success on appeal; (2) 

whether the appellant has demonstrated a likelihood of irreparable harm if a stay is not granted; 

(3) whether a stay would substantially harm other parties to the litigation; and (4) the public 

interest.  See, e.g., Glick v. Koenig, 766 F.2d 265, 269 (7th Cir. 1985); Harrington v. Heavey, 

No. 04 C 5991, 2007 WL 257681, at *1 (N.D. Ill., Jan. 23, 2007). 

A party seeking a stay “need not show it is more than 50% likely to succeed on appeal; 

otherwise, no district court would ever grant a stay.”  Thomas v. City of Evanston, 636 F. Supp. 

587, 590 (N.D. Ill. 1986).  Therefore, “[i]t is enough that the movant have a substantial case on 

the merits.”  Id.  Moreover, a case presenting an issue of law that is a novel or difficult one 

weighs in favor of granting the stay.  See, e.g., U.S. v. Articles of Drug, Promise Toothpaste for 

Sensitive Teeth, No. 83 C 6129, 1986 WL 5185, at *1 (N.D. Ill. April 25, 1986).  When weighing 

the factors of likelihood of success on the merits, the balance of harms, and the public interest, a 

court “seek[s] at all times to ‘minimize the costs of being mistaken.’”  Abbott Labs. v. Mead 

Johnson & Co., 971 F.2d 6, 12 (7th Cir. 1992), quoting American Hosp. Supply Corp. v. 

Hospital Prods. Ltd., 780 F.2d 589, 593 (7th Cir. 1986).  

As discussed below, these factors strongly favor a stay of the Court’s ruling pending 

appeal. 

ARGUMENT 

1. The City Has a Substantial Likelihood of Success on the Merits. 

The City has strong arguments on appeal.  The Court improperly applied heightened 

scrutiny to the zoning and hours-of-operation regulations because there is no evidence that either 

regulation burdens the exercise of Second Amendment rights.  Then, the Court erred in its 
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determination that the City’s regulations were not a close fit to its important governmental 

objectives.   

In analyzing the City’s zoning scheme, the Court first noted that approximately 10% of 

the land zoned for business, commercial, and manufacturing uses was available for firing range 

construction.  Order, Dkt. # 280, at 15.  While the Court recognized that, standing alone, the 

percentage of available land was “largely irrelevant” (id.), it nevertheless determined that the 

land here did not provide a “reasonable opportunity” for protected Second Amendment activity, 

and thus was “closer to a ‘serious encroachment on the right to maintain proficiency in firearm 

use’ than to a ‘law that merely regulate[s]’ Second Amendment Activity.”  Id. (quoting Ezell v. 

City of Chicago, 651 F.3d 684, 708 (7
th

 Cir. 2011).  The Court then concluded that the City had 

not justified the heavy burden §17-5-0207 placed on Plaintiffs.    

The Court made at least two crucial errors in reaching this determination. First, the Court 

erred in its legal conclusion that three or four inquiries made to the City about possible, but 

ultimately unsuitable, properties demonstrates that Plaintiffs’ Second Amendment rights are 

burdened because of the zoning classification.
1
  Even if the calls were only about properties 

outside manufacturing districts, the number of calls says nothing about whether there are 

                                                                 
1
 The single piece of evidence the Court relied on to support its conclusion was that the City had 

“fielded approximately three to four inquiries regarding opening a firing range at specific addresses…”, 

but that “[a]ll were denied for failing to comply with the zoning ordinances.”   Order, Dkt. # 280, at 15.  

The Court relied on Plaintiffs’ Rule 56.1 Statement of Undisputed Material Facts, ¶ 77, to support this 

finding, but in so doing it ignored other relevant testimony on the issue.  In fact, Ms. Scudiero, the City’s 

Zoning Administrator, testified that: (1) approximately three or four inquiries, “give or take a couple,” 

had been made between July 6, 2011, and October 5, 2012; (2) the inquiries were turned down either 

because they were not in a manufacturing district or because they did not conform to the 500-foot 

requirement; (3) she personally had not taken the phone calls; (4) the City’s zoning department receives 

about 2000 calls a week; and (5) there may have been other inquiries that she did not recall.  Pl. SOF, 

Dkt. # 231, ¶ 77; Def.’s Resp. SOF, Dkt. #248-1, ¶ 77.  Accordingly, the Court incorrectly found that 

three or four inquiries had definitely been made and had been turned down, presumably based on the 

more burdensome manufacturing zone requirement.   
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sufficient opportunities to open a gun range within manufacturing districts, which contain 

approximately 1,900 parcels of suitable property (Def.’s SOF, Dkt. # 224, ¶ 14), and could 

equally reflect that the caller did not bother to look at the zoning requirements before calling.  

Certainly, the call does not show that it is not possible to open a gun range in the City.  The 

handful of rejected inquiries here simply do not equate to proof that the zoning requirements 

“seriously encroached” on Plaintiffs’ rights, nor do they show that there is no “reasonable 

opportunity” to conduct the protected activity.  Order, Dkt. # 280, at 15.  And absent this 

showing, the Court’s conclusion of burden was in error.   

Second, the only evidence in the record about whether there are suitable properties in 

manufacturing districts suggests that there are.  Thus, the Court’s finding also specifically 

ignores undisputed evidence that one of Plaintiffs’ witnesses, Mr. Roebuck, had located a 

suitable parcel of land in a manufacturing district, but had not been able to secure it from the 

landlord for other reasons.  See Def.’s SOF, Dkt. # 224, ¶ 21; Pl. Resp. SOF, Dkt. # 251, ¶ 21 

(showing fact admitted).  Thus, to the extent the Court held that there was no “reasonable 

opportunity” to find property for a firing range because three or four inquiries over a period of a 

year and a half had been turned down, then certainly the fact that another person – or 25% of the 

inquiries – had found suitable land should make a significant difference in the Court’s calculus.  

Given the weight the Court placed on the rejected inquiries, it was error for the Court to overlook 

evidence that a suitable piece of property had, in fact, been found.     

Based on these factual and legal errors, the Court deemed the burden to be a severe 

limitation on Second Amendment rights and applied a near-strict level of scrutiny on § 17-5-

0207 to rule that the City’s health and public safety justifications fell short of the required “close 

fit.”  Order, Dkt. # 280, at 17.  But Plaintiffs’ offered no evidence of a burden at all, and so their 
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Second Amendment challenge should be rejected on that basis alone.  Even if any level of 

scrutiny of the City’s justifications is warranted at all, the heightened scrutiny reserved for severe 

burdens on those rights is wholly unwarranted.  And, under a more appropriate deferential level 

of scrutiny, the zoning classification easily passes muster.  The City’s undisputed evidence 

established the known risks of lead contaminated air from gun ranges to surrounding, populated 

areas, as well as the potential for criminal activity and injury associated with gun ranges.  Def.’s 

SOF, Dkt. # 224, ¶¶ 15, 17-20.  These risks to the public’s safety, health and welfare warrant the 

City’s treatment of gun ranges as “high impact” uses under the zoning code, which, like other 

high impact uses (such as adult uses), are best suited to areas with low foot traffic and 

population.  Id., ¶ 17.    

 The Court also applied a too-high level of scrutiny to MCC § 4-151-090, which limits the 

operational hours of firing ranges to between 9:00 a.m. and 8:00 p.m.  Although the Court 

acknowledged that “Plaintiffs provide minimal evidence about any impact the regulation would 

impose on a range and agree that most public firing ranges utilize similar hours,” Order, Dkt. # 

280, at 27, it nevertheless held that the City failed to present “substantial evidence” of secondary 

public-safety effects, and that it “fell short for the same reasons as the zoning ordinance 

restricting ranges to manufacturing districts does.”  Id.  In other words, finding only that 

Plaintiffs’ evidence of burden was “minimal,” the Court went on to require a higher showing of 

justification by the City than this merely regulatory provision demands.  The Court’s approach 

incorrectly turned the burden of proof on its head by scrutinizing the City’s justifications first, 

without requiring that Plaintiffs first show a burden.  Plaintiffs submitted no proof that the 11-

hour a day, seven day-a-week provision would actually prevent anyone from having adequate 

opportunity to use a range.  Again, Plaintiffs’ complete failure to establish a burden on their 
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Second Amendment rights was enough reason to reject it.  Alternatively, under the more 

deferential scrutiny appropriate for regulatory provisions that impose a minimal burden on 

maintaining proficiency in firearms use, the City’s public safety rationales for not allowing gun 

ranges with stockpiles of firearms and live fire to be operational in the late hours of the evening 

are rooted in experience policing other types of businesses and common sense and are more than 

sufficient.  The hours-of-operation provision should have been upheld. 

For these reasons, the City has a substantial likelihood of success on appeal that warrants 

a stay of the Court’s Order.  In addition, the City’s appeal involves legal issues of first 

impression, which also weighs in favor of a stay.  See, e.g., Articles of Drug, 1986 WL 5185 at 

*1 (“The issue presented by the motion for summary judgment was novel and difficult; as 

defendants point out, this factor may properly be considered in determining likelihood of success 

on appeal.”).  While the Seventh Circuit has held that mere regulatory measures are “more easily 

justified,” Ezell, 651 F.3d at 708, it has only addressed challenges to complete bans on Second 

Amendment activity, and has not yet addressed the constitutionality of any reasonable 

regulations.  Thus, the novelty of these issues further tips the balance in favor of a stay.   

2. The Balance of Harms and the Public Interest Support a Stay. 

The City’s likelihood of success on appeal, especially given the fact that the legal issues 

are important ones of first impression, is sufficient to warrant a stay of the Court’s Order.  In 

addition, the balance of harms to the parties and the public interest also weigh in favor of a stay.  

Plaintiffs presented no evidence that they, or any other individual, would be prevented from 

opening a range in the City based on § 17-9-0207 or § 4-151-090 (much less any of the other 

regulations).  If a ready, willing and able range owner decided to build a range in Chicago 

tomorrow, he could search among the 1,900 parcels of property located in manufacturing 
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districts.  Def.’s SOF, Dkt # 224, ¶ 14.  And there is no basis to presume that the location of the 

range in a manufacturing district would necessarily be less convenient than other locations – 

every location will necessarily be closer to some individuals wishing to exercise their 

constitutional rights than others.  Likewise, none of the Plaintiffs testified that they would be 

unable to visit a range between the hours of 9:00 a.m. and 8:00 p.m., during the week or on the 

weekend.  And there was no evidence that the hours restriction would impose significant cost 

increases to a gun range owner such that he would decide not to open the range at all.  In short, 

enforcing the regulations as drafted during the pendency of this appeal will not impede Plaintiffs’ 

ability to construct, open, or frequent a firing range in the City.  

On the other hand, the potential harm to the interests of the City, and the public, could be 

great.  Under Court’s Order, a gun range could locate on a parcel of property that is 500-feet 

from sensitive areas, but is otherwise near business and commercial spaces where there would be 

considerable pedestrian traffic.  This would put large numbers of people at risk from what are 

well-documented hazardous effects of lead-contaminated air.  See Def.’s SOF, Dkt. # 224, ¶¶ 17, 

20.  Likewise, given the risks associated with gun ranges of crime and injuries to innocent 

bystanders, locating a range in a more populated area could increase these risks to more people.   

Id., ¶¶  76-78.  This would be especially true if gun ranges had no limitation on their operational 

hours.  In light of these potential harms, especially when balanced against the lack of any harm 

to Plaintiffs, the Court should exercise its discretion and grant a stay of its Order pending appeal. 

While the City understands that Plaintiffs claim constitutional injury from the two requirements 

the Court has invalidated, and that timely opportunities to exercise Second Amendment rights are 

important, the status quo should be maintained during the pendency of the appeal.  
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CONCLUSION 

For the foregoing reasons, the City respectfully requests that the Court stay enforcement 

of its Order and Judgment until this matter has been resolved on appeal.  

  

       Respectfully submitted,   

 

STEPHEN R. PATTON 

Corporation Counsel for the City of Chicago 

 

By: /s/ Rebecca Alfert Hirsch        

Assistant Corporation Counsel 

     

Mardell Nereim 

Andrew W. Worseck 

William M. Aguiar         

Rebecca Alfert Hirsch 

Mary Eileen Cuniff Wells 

Assistant Corporation Counsel 

City of Chicago Department of Law 

30 N. LaSalle Street, Suite 1230  

Chicago, IL 60602 

(312)742-0260 

Dated:  October 20, 2014 

 

CERTIFICATE OF SERVICE 

 

I, Rebecca Hirsch, an attorney, hereby certify that on this, the 20
th

 day of October, 2014, I 

caused a copy of the forgoing Defendant=s Motion to Stay Enforcement of Court’s Ruling 

Pending Appeal to be served via electronic notification on: 

 

Alan Gura     David G. Sigale 

Gura & Possessky, PLLC Law Firm of David G. Sigale, P.C. 

101 N. Columbus Street 739 Roosevelt Road, Suite 304 

Suite 405 Glen Ellyn, IL 60137 

Alexandria, VA 22314 Fax No. 630-596-4445 

Fax No. 703-997-7665    

 

 

/s/ Rebecca Hirsch           
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