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INTEREST OF AMICUS CURIAE1 

Amicus curiae Law Center to Prevent Gun Violence (the “Law Center”) is a 

non-profit, national law center dedicated to reducing gun violence and the 

devastating impact it has on communities.  Founded after an assault weapon 

massacre at a San Francisco law firm in 1993, the Law Center provides legal and 

technical assistance in support of gun violence prevention.  The Law Center 

focuses on providing comprehensive legal expertise to promote smart gun laws at 

the federal, state, and local level.  These efforts include tracking all Second 

Amendment litigation nationwide and giving support to jurisdictions facing legal 

challenges.  The Law Center has provided informed analysis as an amicus in a 

variety of firearm-related cases, including District of Columbia v. Heller, 554 U.S. 

570 (2008), and McDonald v. City of Chicago, 561 U.S. 742 (2010).  

INTRODUCTION AND SUMMARY OF ARGUMENT 

The Armed Prohibited Persons System (APPS) is a vital tool in California’s 

fight against the epidemic of gun violence.  Through the enforcement mechanisms 

provided by APPS, California seizes thousands of firearms every year from 

                                           
1 No party’s counsel authored this brief in whole or in part.  No party, party’s 
counsel, or other person contributed any money to fund the preparation or 
submission of this brief other than amicus curiae and its counsel.  All parties have 
consented to the filing of this brief. 
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dangerous individuals who become legally prohibited from continuing to possess 

them.  In doing so, California reduces gun violence and improves public safety.   

Appellants do not challenge APPS, and they concede that California has a 

legitimate interest in enforcing APPS.  See Appellants’ Opening Brief (AOB) 40.  

Instead, Appellants challenge the nominal, one-time $19 Dealer Record of Sale 

(DROS) fee on firearm transactions that funds this critical program.  This 

challenge was rejected by the district court and should also be rejected by this 

Court because, under the first step of this Court’s two-step inquiry, the DROS fee 

does not implicate rights protected by the Second Amendment.  See Jackson v. City 

& Cty. of S.F., 746 F.3d 953 (9th Cir. 2014), cert. denied, 135 S. Ct. 2799 (2015).  

Even if the DROS fee does implicate the Second Amendment, it is constitutionally 

permissible under either the Supreme Court’s fee jurisprudence or heightened 

constitutional scrutiny under the second step of this Court’s two-step Second 

Amendment inquiry. 

This Court should reject Appellants’ challenge under the first step of the 

two-step inquiry because the DROS fee satisfies both of the alternative tests 

Jackson provided for determining whether a regulation falls outside the scope of 

the Second Amendment.  Id. at 960.  First, the fee is a “presumptively lawful 

regulatory measure[]” under Heller because it is a “law[] imposing conditions and 
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qualifications on the commercial sale of arms.”2  Heller, 554 U.S. at 626-27.  

Second, the longstanding tradition in the United States of imposing reasonable fees 

and taxes on firearm transactions and ownership provides persuasive evidence that 

the DROS fee falls outside the historical scope of the Second Amendment.  

Jackson, 746 F.3d at 960. 

Even if this Court were to find that the DROS fee implicates the Second 

Amendment, Appellants’ challenge fails for two alternative reasons.  First, the use 

of the DROS fee to defray costs associated with administering and enforcing APPS 

is constitutionally permissible under the Supreme Court’s established fee 

jurisprudence.  See Cox v. New Hampshire, 312 U.S. 569, 577 (1941); Murdock 

v. Pennsylvania, 319 U.S. 105, 113 (1943).  While this Court has not yet applied 

fee jurisprudence to the Second Amendment context, other appellate courts have 

done so, and it would be appropriate for this Court to do so in this case.  Second, 

Appellants’ challenge should alternatively be rejected under the second step of this 

Court’s two-step inquiry because the DROS fee passes constitutional muster under 

any level of heightened scrutiny. 

                                           
2 The Heller Court’s reference to “commercial sale” extends logically also to 
firearm transactions that are not strictly “commercial.”  See, e.g., Colorado 
Outfitters Ass’n v. Hickenlooper, 24 F. Supp. 3d 1050, 1074 (D. Colo. 2014) 
(“Logically, if the government can lawfully regulate the ability of persons to obtain 
firearms from commercial dealers, that same power to regulate should extend to 
non-commercial transactions, lest the loophole swallow the regulatory purpose.”). 
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BACKGROUND 

In 2013, gun violence in California claimed 2,900 lives and left another 

6,035 people injured seriously enough to require hospitalization, including 

251 children and teens killed and 1,275 injured.3  This gun violence is horrific, as 

is the emotional and financial damage that it inflicts.4   

Although the current level of gun violence in California is intolerable, it is 

dramatically less than it was two decades ago.5  California has made significant 

progress by implementing one of the nation’s most intelligent and comprehensive 

systems of firearm regulation, which includes more than 30 significant gun safety 

laws.  California’s success in this area is a benchmark nationally:  In 2010, 

California had the ninth-lowest gun death rate in the nation, whereas twenty years 

                                           
3 Cal. Dep’t Pub. Health, Safe and Active Communities Branch Rep., generated 
from http://epicenter.cdph.ca.gov/ReportMenus/InjuryDataByTopic.aspx (last 
visited Oct. 20, 2015) (at “Injury Topic” select “Firearm/All Intents”; select 
“Outcome”; at “County” select “California”; at “Data Table” select “By Age and 
Year”; choose “Output Format”; and submit).    

4 The cost of hospital bills to treat firearm assault injuries in California totaled 
$87.4 million in 2010.  More than $50 million, or 65%, of these costs were borne 
directly by California taxpayers.  See Embry M. Howell et al., State Variation in 
Hospital Use and Cost of Firearm Assault Injury, 2010, 1 (Urban Inst. 2014), 
http://www.urban.org/research/publication/state-variation-hospital-use-and-cost-
firearm-assault-injury-2010.    

5 For example, 5,322 Californians died as a result of gun violence in 1993.  See 
Cal. Dep’t Pub. Health, Safe and Active Communities Branch Rep., supra, note 2.   
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before, California ranked thirty-fifth.6  APPS, which is funded by the $19 DROS 

fee at issue in this case, is a critical component of California’s approach to firearm 

safety.  An understanding of the DROS fee and the functioning of APPS is crucial 

to the proper resolution of this case.   

APPS is a firearm-related enforcement program specifically focused on 

identifying and disarming individuals who lawfully purchased firearms but later 

became ineligible to possess guns because of a felony conviction, involuntary 

commitment to a mental health facility, or other prohibiting event.  See Cal. Penal 

Code § 30005.  The program uses an electronic system that allows California 

Department of Justice (DOJ) agents to cross-reference firearm purchasers with a 

database of individuals who are prohibited by law from possessing firearms.  Id. 

§ 30000.  DOJ’s Bureau of Firearms has a dedicated APPS team that investigates 

these cases.  DOJ also makes APPS data available to local California law 

enforcement officials so that they may carry out their own investigations.  See id. 

§§ 30000(b), 30010.   

                                           
6 See Law Center to Prevent Gun Violence, The California Model: Twenty Years of 
Putting Safety First 3 (2013), http://smartgunlaws.org/wp-
content/uploads/2013/07/20YearsofSuccess_ForWebFINAL3.pdf (citing U.S. Ctrs. 
for Disease Control and Prevention, Nat’l Ctr. for Injury Prevention and Control, 
Web-Based Injury Statistics Query & Reporting Sys., 1981-1998 Fatal Injury 
Report, http://webappa.cdc.gov/sasweb/ncipc/mortrate9.html (accessed on July 11, 
2013)). 
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APPS was established by the California Legislature in 2001 and went into 

full effect in 2006.  It was originally funded with money appropriated from the 

State’s General Fund, but the Legislature clarified in 2011 that APPS could be 

funded with DROS fees deposited into the DROS Special Account.  Cal. S.B. 

No. 140 (Leno), 2013 Cal. Stats., ch. 2, § 1.   

DROS fees are collected when a person purchases guns from a licensed 

firearm dealer in California.  A prospective purchaser is required to provide certain 

personal information on a DROS form, which the dealer then submits to DOJ.  

Cal. Penal Code §§ 28100, 28155, 28160, 28205.  This information:  (1) allows 

DOJ to conduct a background check to ensure that the prospective purchaser is not 

prohibited from possessing firearms; and (2) creates an electronic record of the 

sale.  The prospective purchaser also pays the $19 DROS fee, which is intended to 

help reimburse DOJ for costs associated with, among other things, conducting the 

background check and engaging in “enforcement activities related to the sale, 

purchase, possession, loan, or transfer of firearms.”  See id. § 28225 (emphasis 

added); Cal. Code Regs. tit. 11, § 4001; see also Cal. Penal Code §§ 28230, 28235, 

28240. 

APPS is a vital complement to the life-saving policy of implementing 

universal background checks for gun purchases.  A significant number of gun 

owners become prohibited from firearm ownership only after they have legally 
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purchased firearms; in the last three years alone, APPS has led to the seizure of 

more than 8,000 illegally possessed firearms statewide.  Excerpts of Record (ER) 

475.  APPS is one of the only enforcement programs in the country that focuses on 

disarming persons known to law enforcement to be prohibited from possessing 

firearms and is all the more critical given that federal law does not provide any 

mechanism to do so.7   

Unfortunately, the list of armed and prohibited persons in California grows 

by about 15 to 20 per day, and in January 2015 APPS listed more than 

17,000 prohibited persons associated with 34,689 firearms and 1,441 registered 

assault weapons statewide.  ER474.  As the California Legislature has declared, 

this backlog of illegally possessed weapons presents “a substantial danger to public 

safety.”  Cal. S.B. No. 140 (Leno), 2013 Cal. Stats., ch. 2, § 1.  Thus, APPS 

continues to be essential to California’s ability to make continued progress in 

reducing gun violence. 

                                           
7 See Law Center to Prevent Gun Violence, Categories of Prohibited People Policy 
Summary (2013), http://smartgunlaws.org/prohibited-people-gun-purchaser-policy-
summary. 
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ARGUMENT 

I. CALIFORNIA’S DROS FEE DOES NOT IMPLICATE THE SECOND 
AMENDMENT. 

California’s nominal, one-time $19 DROS fee does not implicate the Second 

Amendment under the two-step inquiry adopted by this Court.  Jackson, 746 F.3d 

960-61.  The first step of the analysis asks “whether the challenged law burdens 

conduct protected by the Second Amendment.”  Id. at 960 (internal quotation 

marks omitted).  The challenged DROS fee does not, as shown below. 

In Jackson, this Court identified two alternative tests to determine in step 

one whether a challenged law falls outside the scope of the Second Amendment.  

Id. at 960.  The first asks “whether the regulation is one of the ‘presumptively 

lawful regulatory measures’ identified in Heller.”  Id. (quoting Heller, 554 U.S. at 

627 n.26).  The second asks “whether the record includes persuasive historical 

evidence establishing that the regulation at issue imposes prohibitions that fall 

outside the historical scope of the Second Amendment.”  Id. (citing United States 

v. Chovan, 735 F.3d 1127, 1137 (9th Cir. 2013), cert. denied, 135 S. Ct. 187 

(2014)). 

If a court determines in step one that the challenged law falls outside the 

historical scope of the Second Amendment under either of these tests, the inquiry 

ends, and the challenged law stands.  See, e.g., id. at 960 (courts reach step two 

only if the challenged regulation “falls within the historical scope of the Second 
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Amendment”); accord Peña v. Lindley, No. 2:09-CV-01185-KJM, 2015 WL 

854684, at *13-14 (E.D. Cal. Feb. 26, 2015) (“Because [California’s Unsafe 

Handgun Act] does not burden the Second Amendment at the first step, the court 

need not proceed to the second step.  Heightened scrutiny is not triggered.”), 

appeal docketed, No. 15-15449 (9th Cir. Mar. 11, 2015). 

As explained below, the DROS fee at issue satisfies both of the alternative 

Jackson tests for step one of this Court’s two-part Second Amendment inquiry, 

each of which is independently sufficient to uphold the DROS fee without further 

analysis. 

A. The DROS Fee Falls Outside the Scope of the Second Amendment 
Because It Is a Presumptively Lawful Regulatory Measure 
Identified in Heller. 

In Heller, the Supreme Court held that the Second Amendment protects an 

individual right to possess an operable handgun in the home for the purpose of 

self-defense, and that a “total[] ban[ on] handgun possession in the home” and a 

“require[ment] that any lawful firearm in the home be disassembled or bound by a 

trigger lock at all times, rendering it inoperable,” violated that right.  554 U.S. at 

628, 635.  The Court emphasized, however, that this right “is not unlimited.”  Id. at 

626.  To underscore this point, the Court declared that nothing in its opinion 

“should be taken to cast doubt on longstanding prohibitions on the possession of 

firearms by felons and the mentally ill, or laws forbidding the carrying of firearms 
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in sensitive places such as schools and government buildings, or laws imposing 

conditions and qualifications on the commercial sale of arms.”  Id. at 626-27; see 

also McDonald, 561 U.S. at 750, 786 (“We repeat those assurances here.”).  The 

Court further clarified that these “presumptively lawful regulatory measures” were 

“examples” and that its “list does not purport to be exhaustive.”  Heller, 554 U.S. 

at 627 n.26.8  In Jackson, the Ninth Circuit held that if a challenged law is one of 

the ‘presumptively lawful regulatory measures’ identified in Heller, then it falls 

outside the scope of the Second Amendment.  Jackson, 746 F.3d at 960.  The 

DROS fee is both a “condition and qualification” on the commercial sale of arms 

and is used to enforce the prohibition on the possession of firearms by felons and 

the mentally ill, and therefore falls outside the scope of the Second Amendment.     

1. The DROS Fee Is a Presumptively Lawful Condition and 
Qualification on the Commercial Sale of Firearms. 

As the district court correctly held, the DROS fee is a presumptively lawful 

“condition on the sale of firearms” and, as such, “‘falls outside the historical scope 

of the Second Amendment’” under the first alternative test of step one in Jackson.  

ER8 (citing Jackson, 746 F.3d at 960).   

                                           
8 Contrary to Bauer’s characterization, AOB42, this Court has specifically rejected 
the argument that Heller’s list of presumptively lawful restrictions is “dicta, and 
therefore not binding.”  United States v. Vongxay, 594 F.3d 1111, 1115 (9th Cir. 
2010). 
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Conditions and qualifications on the commercial sale of firearms—like the 

DROS fee—that do not act as a ban on firearm possession by law-abiding 

individuals are presumptively lawful under Heller, 554 U.S. at 626-27 & n.26.  

Applying this aspect of Heller, courts have upheld regulations imposing various 

conditions on gun sales as presumptively lawful.  See Draper v. Healey, No. 14-

12471-NMG, 2015 WL 997424, at *7 (D. Mass. Mar. 5, 2015) (state statute 

requiring commercially sold handguns to be equipped with certain safety features), 

appeal docketed, No. 15-1429 (1st Cir. Apr. 14, 2015); Peña, 2015 WL 854684, at 

*13-14 (same); Teixeira v. Cty. of Alameda, No. 12-CV-03288-WHO, 2013 WL 

4804756, at *6 (N.D. Cal. Sept. 9, 2013) (ordinance imposing conditions on gun 

stores), appeal docketed, No. 13-17132 (9th Cir. Oct. 23, 2013).   

California’s lawful conditions and qualifications on firearm transactions 

require, among other things, that a prospective purchaser pay the one-time 

$19 DROS fee.  That fee, in part, funds an extensive background check at the time 

of sale, which ensures that a prospective purchaser is not prohibited from 

possessing firearms.  Cal. Penal Code §§ 28220, 28225.  Part of the DROS fee also 

funds APPS, which achieves the same objective post-sale.  If all conditions and 

qualifications are satisfied, including payment of the DROS fee and clearing the 

background check, the firearm may be transferred to the purchaser.  Id. § 26815.  

The nominal DROS fee therefore does not impose any ban on a law-abiding gun 



 

12 

purchaser’s right to keep a handgun in the home for the lawful purpose of self-

defense.  Appellants do not suggest otherwise.  See, e.g., AOB18. 

Moreover, Appellants make no effort to rebut the presumption that the 

DROS fee is lawful.  For example, Appellants do not claim that the DROS fee 

itself imposes a burden on their Second Amendment right, or that it cannot be used 

to fund background checks.  See, e.g., AOB32.  To the contrary, Appellants admit 

that background checks and the fees to fund them are presumptively lawful 

conditions and qualifications on the Second Amendment right.  See AOB45 

(including background checks as presumptively lawful conditions and 

qualifications identified in Heller).  Nor do Appellants object to California’s 

enforcing its laws prohibiting criminals and the mentally ill from possessing 

firearms.  See, e.g., AOB53.  What Appellants do object to is the use of a portion 

of the nominal DROS fee to fund APPS—a program functionally indistinguishable 

from the background checks Appellants admit may lawfully be funded with DROS 

fees.   

Rather than identify any burden in connection with California’s use of the 

DROS fee, Appellants posit a hypothetical $1 million DROS fee.  See, e.g., 

AOB42.  That hypothetical, however, points out the flaw in Appellants’ argument.  

A fee of that size might amount, as a practical matter, to a prohibition—rather than 

a condition or qualification—on law-abiding individuals’ ability to acquire 
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firearms, unlike the $19 DROS fee at issue here.  See Heller, 554 U.S. at 628, 635.  

Appellants do not even suggest that the nominal DROS fee prevents or has 

prevented any law-abiding person from acquiring a firearm—in fact, Appellants 

admit themselves to having purchased numerous firearms.  See AOB18.  Nor is 

there any question that the fee is miniscule in comparison to the lawful programs 

that it funds.  Appellants’ hypothetical offers no basis for this Court to conclude 

that the DROS fee is anything other than a presumptively lawful condition on 

firearm transactions that falls outside the scope of the Second Amendment. 

2. The Use of DROS Fees to Fund California’s Enforcement of 
Laws Prohibiting Possession of Firearms by Felons and the 
Mentally Ill is Presumptively Lawful. 

The DROS fee is presumptively lawful whether it is used to fund 

background checks at the time of sale or APPS thereafter.  California uses both 

programs to enforce what Heller identified as presumptively lawful “prohibitions 

on the possession of firearms by felons and the mentally ill.”  554 U.S. at 626; see 

also Vongxay, 594 F.3d at 1115 (upholding statute prohibiting felons from 

possessing firearms); United States v. Dugan, 657 F.3d 998, 999 (9th Cir. 2011) 

(noting that Congress may deprive felons and mentally ill people of the right to 

possess firearms).   

There is no meaningful distinction therefore between the background check 

conducted at the time of acquisition, which Appellants concede may be funded 
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with the DROS fee, and APPS.  The former is a regulatory measure that enforces 

the lawful prohibitions against possession at the time of the sale; the latter enforces 

those same lawful prohibitions if and when the purchaser becomes prohibited from 

keeping the firearm acquired through that same transaction.9  The initial 

background check and APPS are both funded by all DROS fee payers seeking to 

acquire a firearm, whether or not they are ultimately successful.  Some prospective 

purchasers pay the DROS fee, but are prohibited from taking possession at the time 

of the sale and are thus prevented from acquiring a firearm.  Others pass the 

background check and take possession of a firearm, but later become prohibited 

from continued lawful possession due to, e.g., a felony conviction or mental 

illness.  APPS ensures that California can enforce its lawful firearm prohibitions 

against those DROS fee payers as well. 

Because the DROS fee qualifies as a presumptively lawful regulatory 

measure under Heller, and Appellants have failed to rebut that presumption, the fee 

satisfies the first alternative test in Jackson.  The challenged DROS fee therefore 

                                           
9 California law makes it a felony for a prohibited person to possess a firearm.  Cal. 
Penal Code § 29800.  The background check enforces this law at the time of the 
sale.  After the transaction, the purchaser’s right to possess the acquired firearm(s) 
remains conditioned on his or her not falling into a prohibited category.  If the 
purchaser becomes prohibited from possessing a firearm, he or she commits a 
felony by not relinquishing possession.  See id.  California relies on APPS to 
identify those gun purchasers who have become prohibited so that DOJ can 
remove any firearms that remain in their possession.  Id. § 30000. 
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falls outside the scope of the Second Amendment, and this Court should affirm the 

district court’s decision on this basis alone.   

B. The DROS Fee Also Falls Outside the Scope of the Second 
Amendment Because It Is Part of a Longstanding Tradition of 
Imposing Taxes and Fees on Firearm Possession. 

The DROS fee is part of a longstanding tradition in the United States of 

imposing fees and taxes on firearm transactions, ownership, and possession.  It 

therefore also falls outside the historical scope of the Second Amendment under 

Jackson’s second alternative test, which covers “prohibitions that fall outside the 

historical scope of the Second Amendment.”  746 F.3d at 960.   

As the Fifth Circuit has recognized, “a longstanding, presumptively lawful 

regulatory measure—whether or not it is specified on Heller’s illustrative list—

would likely fall outside the ambit of the Second Amendment.”  Nat’l Rifle Ass’n 

of Am., Inc. v. Bureau of Alcohol, Tobacco, Firearms, & Explosives, 700 F.3d 185, 

196 (5th Cir. 2012) (emphasis added), cert. denied, 134 S. Ct. 1364 (2014).  A 

“longstanding” regulation is one that has long been accepted by the public and 

therefore is “not likely to burden a constitutional right.”  Heller v. Dist. of 

Columbia (“Heller II”), 670 F.3d 1244, 1253 (D.C. Cir. 2011) (relying on early 

20th-century state statutes); accord Nat’l Rifle Ass’n of Am., 700 F.3d at 196 (“a 

regulation can be deemed ‘longstanding’ even if it cannot boast a precise founding-

era analogue”).  As a result, “activities covered by a longstanding regulation are 
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presumptively not protected from regulation by the Second Amendment.”  Heller 

II, 670 F.3d at 1253. 

There is abundant historical evidence of taxes and fees on firearm 

transactions, ownership, and possession.  To highlight a few examples, in the 19th 

century, states regularly imposed taxes on the possession of firearms, ranging from 

$2 to $15 or more (roughly $30 to $250 in today’s value).10  In 1867, Mississippi 

required “a tax of not less than five dollars or more than fifteen dollars . . . 

annually . . . upon every gun and pistol which may be in the possession of any 

person in said county.”11  Alabama required a yearly tax of $2 each “[o]n all pistols 

or revolvers in the possession of private persons not regular dealers holding them 

for sale,” and Georgia authorized lower courts to levy a tax of “one dollar a piece 

on every gun or pistol, musket or rifle over the number of three kept or owned on 

any plantation.”12  North Carolina, Florida, and Virginia had similar laws requiring 

yearly taxes on possession of firearms in the 19th and early 20th centuries.13   

                                           
10 See, e.g., Fed. Reserve Bank of Minn., Consumer Price Index (Estimate) 1800-, 
(last visited Oct. 22, 2015),  https://www.minneapolisfed.org/community/teaching-
aids/cpi-calculator-information/consumer-price-index-1800. 

11 1867 Miss. Laws 327, An Act to tax Guns and Pistols in the county of 
Washington, § 1. 

12 Ala. Taxation, § 434(10), Subjects and rates of assessment by assessors, 1A.J. 
Walker, The Revised Code of Ala., 167, 169 (1867); 1866 Ga. Law 27, An Act to 
authorize the Justices of the Inferior Courts of Camden, Glynn and Effingham 

(Footnote continues on next page.) 
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The prevalence of these taxes on gun ownership, transactions, and 

possession more than a century ago is evidence of the public’s acceptance of the 

conditions and qualifications they impose on the Second Amendment right.  As 

such, these longstanding regulations demonstrate that one-time fees on firearm 

transactions—like the DROS fee—fall outside the historical scope of the Second 

Amendment under the second alternative test in Jackson. 

* * * 

In summary, this Court may rely on either or both independent grounds 

identified in Jackson to conclude that the DROS fee does not implicate the Second 

Amendment and affirm the district court’s decision without reaching the second 

step of the two-step inquiry.   

II. EVEN IF THE SECOND AMENDMENT WERE IMPLICATED, THE 
DROS FEE WOULD STILL BE CONSTITUTIONAL. 

If this Court were to find that the DROS fee implicates the Second 

Amendment, it should still uphold the DROS fee for two alternative reasons.  First, 

California’s use of the DROS fee to fund APPS is constitutionally permissible 

(Footnote continued from previous page.) 

counties to levy a special tax for county purposes, and to regulate the same, §§ 3, 
4. 

13 1858 N.C. Sess. Laws 34, An Act Entitled Revenue, ch. 25, § 27, pt. 15; 1893 
Fla. Laws 71, An Act to Regulate the Carrying of Firearms, ch. 4147, § 1; 1926 
Va. Acts of Assemb., ch. 158, An Act to improve a license tax on pistols and 
revolvers, § 1. 
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under the Supreme Court’s fee jurisprudence.  Second, the DROS fee separately 

survives constitutional review under any level of heightened scrutiny under the 

second step of this Court’s two-step inquiry. 

A. Use of the DROS Fee to Defray the Costs of Administrating and 
Enforcing APPS Is Constitutionally Permissible Under the 
Supreme Court’s Fee Jurisprudence. 

1. It Is Proper to Apply the Supreme Court’s Fee 
Jurisprudence. 

This Court may review the challenged DROS fee under the Supreme Court’s 

fee jurisprudence because it provides an appropriate framework for determining 

the constitutionality of the regulation.14   

The fee jurisprudence was first articulated by the Supreme Court in Cox and 

Murdock, both of which involved the First Amendment.  Cox, 312 U.S. at 577; 

Murdock, 319 U.S. at 113.  Although it has principally been applied to challenges 

under the First Amendment, district and appellate courts across the country have 

concluded that the fee jurisprudence also “provides the appropriate foundation for 

addressing . . . fee claims under the Second Amendment.”  Kwong v. Bloomberg, 

723 F.3d 160, 165 (2d Cir. 2013), cert. denied sub nom. Kwong v. de Blasio, 134 

S. Ct. 2696 (2014); accord Justice v. Town of Cicero, 827 F. Supp. 2d 835, 842-43 

(N.D. Ill. 2011) (reviewing $25 non-refundable application fee for registration of 

                                           
14 The parties agree that the Supreme Court’s fee jurisprudence may be applied in 
the Second Amendment context.  See AOB25-41; State Answering Br. 33-40. 
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firearms under fee jurisprudence); Heller v. Dist. of Columbia, 698 F. Supp. 2d 

179, 192 (D.D.C. 2010) (reviewing $60 firearm registration fee under fee 

jurisprudence), rev’d in part on other grounds, Heller II, 670 F.3d 1244. 

While this Court has not applied fee jurisprudence in the Second 

Amendment context, it has relied on certain other aspects of First Amendment case 

law in resolving challenges under the Second Amendment.  For example, this 

Court noted in Jackson that the two-step Second Amendment inquiry “bears strong 

analogies to the Supreme Court’s free-speech caselaw” and that the analysis in the 

second step is “guided by First Amendment principles.”  746 F.3d at 960-61; see 

also Chovan, 735 F.3d at 1138.   

2. Fee Jurisprudence Permits a Fee That Defrays the Costs of 
Administrating and Enforcing a Regulatory Regime. 

Under the Court’s fee jurisprudence, a state may defray the cost associated 

with the exercise of a constitutional right, including the expense incident to the 

administration and policing of the act in question.  In Cox, the Court explained that 

a fee relating to the exercise of a constitutional right would not offend the 

Constitution if the fee were designed “to meet the expense incident to the 

administration of the act and to the maintenance of public order in the matter 

licensed.”  312 U.S. at 577 (emphasis added).  In Murdock, the Court explained 

that a state may impose a fee “as a regulatory measure to defray the expenses of 

policing the activities in question.”  319 U.S. at 113-14 (emphasis added).   
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The Second Circuit has applied this fee jurisprudence in the Second 

Amendment context to uphold a $340 fee imposed every three years for a 

residential handgun license.  Kwong, 723 F.3d at 161, 165-67.  The court 

concluded that “imposing fees on the exercise of constitutional rights is 

permissible when the fees are designed to defray (and do not exceed) the 

administrative costs of regulating the protected activity.”  Id. at 165.   

In the First Amendment context, courts have likewise relied on the Supreme 

Court’s fee jurisprudence to hold that “enforcement costs may be considered in 

assessing the constitutionality of a licensing fee.”  Nat’l Awareness Found. 

v. Abrams (“Abrams”), 50 F.3d 1159, 1165 (2d Cir. 1995).  In Abrams, the Second 

Circuit upheld an $80 licensing fee imposed on professional solicitors, recognizing 

that “[a] certain degree of enforcement power is necessary to ensure that the 

purposes [of the registration system] are served.”  Id. at 1166.  The court held that 

costs for “actions, investigations, litigation, and compliance efforts with respect to 

registered and delinquent professional solicitors” were properly defrayed by the 

fee.  Id. (internal quotation marks omitted).   

Similarly, the Sixth Circuit upheld an ordinance imposing licensing and 

permitting fees on adult entertainment businesses, in part because the cost of 

conducting background checks and enforcing compliance with the ordinance 

exceeded the yearly revenues collected from the fees.  Deja Vu of Nashville 
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v. Metro. Gov’t of Nashville, 274 F.3d 377, 395-96 (6th Cir. 2001); see also 

Keepers, Inc. v. City of Milford, 944 F. Supp. 2d 129, 164-65 (D. Conn. 2013) 

(upholding fee for adult entertainment business licensing, which was used to 

defray cost of conducting annual inspections of each business); Lauder, Inc. v. City 

of Hous., 751 F. Supp. 2d 920 (S.D. Tex. 2010) (considering cost of seizing 

noncompliant newsracks in upholding $300 application fee for placing newsracks 

in public locations), aff’d, 670 F.3d 664 (5th Cir. 2012). 

This Court also has suggested that an annual license fee for adult 

entertainment establishments in an amount approximating law enforcement costs 

would be constitutional.  See BSA, Inc. v. King Cty., 804 F.2d 1104, 1109 (9th Cir. 

1986) (noting that license fees may be one alternative means available to the 

county to reduce any additional burden on law enforcement caused by adult 

entertainment). 

3. The DROS Fee Satisfies Fee Jurisprudence Standards for a 
Constitutionally Permissible Fee. 

The nominal $19 DROS fee is constitutional under the Supreme Court’s fee 

jurisprudence because it defrays the costs associated with the administration and 

enforcement of California regulations specifically designed to keep firearms out of 

the hands of DROS fee payers who subsequently fall into a prohibited category. 
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a. The DROS Fee Defrays the Costs of APPS—an 
Integral Part of the Administration and Enforcement 
of California’s Regulatory Framework. 

As discussed above, the DROS fee defrays, among other things, the costs of 

conducting background checks and administering APPS.  Both enforcement 

mechanisms target all DROS fee payers to ensure that they are qualified to acquire 

a firearm at the time of purchase and remain qualified to possess a firearm 

thereafter.  And both enforce, among other things, California’s “presumptively 

lawful” prohibition “on the possession of firearms by felons and the mentally ill.”  

Heller, 554 U.S. at 626.  As such, APPS and the background check share not only 

the same funding source but also the same purpose—enforcement of California’s 

gun laws designed to keep firearms out of the hands of prohibited persons. 

Appellants do not dispute that the DROS fee may properly be used to defray 

the enforcement costs of determining whether a prospective gun purchaser may 

legally exercise the protected activity, i.e., take possession of a firearm.  See, e.g., 

AOB36.  It follows logically that the same DROS fee may properly be used to 

defray the continued enforcement costs of APPS to ensure that the same purchaser 

does not remain in possession of the acquired gun if he or she later becomes 

prohibited from lawfully possessing firearms.  See Abrams, 50 F.3d at 1165 

(“[E]nforcement costs may be considered in assessing the constitutionality of a 

licensing fee . . . .”); Lauder, 751 F. Supp. 2d at 944 (considering after-the-fact 
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enforcement costs, including inspection of licensees and seizure of non-complaint 

property, in challenge to one-time $300 fee for placing news racks in public). 

Under established fee jurisprudence, the cost of policing possession of 

firearms—like the cost of seizing noncompliant newsracks,15 investigating the 

criminal background of employees of adult entertainment establishments seeking a 

license to operate,16 conducting annual inspections of adult entertainment 

establishments,17 or enforcing continued compliance with ordinance regulating 

professional solicitors18—may be defrayed by imposing a fee on those who seek to 

purchase firearms without running afoul of the Constitution.  Especially where the 

fee, as in this case, is fixed by law and applied evenly to all prospective gun 

purchasers without the possibility of discrimination by state officials.  See, e.g., 

S. Or. Barter Fair v. Jackson Cty., 372 F.3d 1128, 1139 (9th Cir. 2004) (“[T]he 

regulation must provide objective standards that do not leave the amount of the fee 

to the whim of the official . . . .”).  This is true both for costs incurred at the time of 

purchase to ensure the prospective purchaser is not prohibited from possessing a 

                                           
15 Lauder, 751 F. Supp. 2d at 944. 

16 Deja Vu, 274 F.3d at 395-96. 

17 Keepers, 944 F. Supp. 2d at 164-65. 

18 Abrams, 50 F.3d at 1166. 
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gun and for costs after the sale to identify and disarm those buyers who later 

become prohibited persons.   

b. APPS Is Not a “General Law Enforcement Program” 
Because It Is Specifically Directed to DROS Fee 
Payers. 

Appellants contend that the DROS fee may not be used to defray the cost of 

APPS because, they claim, APPS is a “general law-enforcement program that 

benefits the public as a whole.”  See, e.g., AOB50.  But the question is not whether 

APPS benefits the public as a whole.  Indeed, Appellants do not dispute that the 

costs of background checks may be defrayed by the DROS fee despite their 

providing the same benefit to the public as APPS does: keeping firearms away 

from DROS fee payers who are prohibited from possessing them.  Rather, the 

question is whether the DROS fee is “designed to defray (and do[es] not exceed) 

the administrative costs of regulating the protected activity”—here, the acquisition 

and possession of firearms by those who pay the DROS fee.  Kwong, 723 F.3d at 

165.  As discussed above in Section I.A.2, the DROS fee is designed precisely for 

that purpose by funding both APPS and the initial background checks, both of 

which regulate the protected activity.   

Appellants rely heavily on two cases that are easily distinguishable.  See 

AOB29-30.  Boynton v. Kusper, 494 N.E.2d 135, 140 (Ill. 1986), struck down a 

marriage license fee used to fund domestic violence shelters and services that were 
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available to anyone, not just married couples.  The court concluded that the 

relationship between the purchase of a marriage license and the funding of 

domestic violence services for everyone was too remote.  Id. at 139.  That holding 

is inapposite here, because the DROS fee is used to defray the enforcement costs of 

gun laws only as to fee payers and, even more specifically, those fee payers who 

have become prohibited from firearm possession.   

Appellants’ challenge is more analogous to a post-Boynton case, Jacobsen 

v. King, 971 N.E.2d 620 (Ill. App. Ct. 2012), which upheld a marriage license fee 

that funded domestic violence services solely for victims of marital domestic 

violence.  The Jacobsen court distinguished Boynton, emphasizing that “[h]ere, in 

contrast, the tax at issue, while imposed only on people who are marrying, benefits 

only married and formerly married people who need services because of marital 

domestic violence.”  Id. at 626 (emphasis added).  In sharp contrast with the broad 

domestic violence services at issue in Boynton, APPS—like the marital divorce 

services funded in Jacobsen—is specifically directed to the fee payers.  That is, 

APPS seeks to identify and confiscate firearms only from DROS fee payers who 

become prohibited persons, not from everyone who unlawfully possesses a firearm.  

APPS activities are thus focused on DROS fee payers subsequently barred from 

firearm possession.  
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Appellants’ reliance on Wendling v. City of Duluth, 495 F. Supp. 1380 

(D. Minn. 1980) is equally misplaced.  In Wendling, the court held that a license 

fee for operating adult bookstores could not cover the administrative cost and 

enforcement of an unrelated obscenity ordinance.  Id. at 1385.  The court noted 

that the obscenity ordinance was entirely unrelated to the license fee in part 

because past violations of the ordinance could not be used as a ground to deny a 

license.  Id.  In contrast, the DROS fee, the initial background check, and APPS are 

all related and in place to enforce California’s law prohibiting certain potentially 

dangerous individuals, such as convicted felons, from possessing firearms.  And 

because falling into a prohibited category would have prevented an individual from 

receiving a firearm in the first place, there is a direct nexus between APPS and the 

DROS fee.  Wendling is therefore inapplicable to the facts here. 

Because it is specifically designed to defray the cost of regulating the DROS 

fee payers’ activity—acquisition and continued possession of firearms—the DROS 

fee does not violate established fee jurisprudence. 

B. The DROS Fee Also Would Survive Scrutiny Under Traditional 
Second Amendment Jurisprudence. 

If this Court were to find that the DROS fee implicates the Second 

Amendment, the fee should be evaluated under fee jurisprudence as discussed 

above.  Alternatively, the DROS fee should be upheld if evaluated under 

heightened scrutiny in step two of this Court’s two-step inquiry. 
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1. Intermediate Scrutiny Would Apply. 

Under the second step of the inquiry, this Court determines the level of 

scrutiny by considering the proximity of the challenged law to the core of the 

Second Amendment and the severity of the burden on the right.  See Jackson, 746 

F.3d at 960-61.  The core of the Second Amendment right is “to allow ‘law-

abiding, responsible citizens to use arms in defense of hearth and home.’”  Chovan, 

735 F.3d at 1133 (quoting Heller, 554 U.S. at 635). 

This Court applies no more than intermediate scrutiny to regulations that fall 

short of imposing a severe burden on the core of the Second Amendment right, 

such as a complete ban on the right to keep and bear arms.  Jackson, 746 F.3d at 

961 (concluding that intermediate scrutiny is appropriate where the “challenged 

law does not implicate a core Second Amendment right, or does not place a 

substantial burden on the Second Amendment right”).  For example, in Jackson, 

this Court applied intermediate scrutiny to a law that required law-abiding gun 

owners to securely store firearms in their homes.  Id. at 963-65.  This Court 

concluded that the law “does not substantially prevent law-abiding citizens from 

using firearms to defend themselves in the home” and instead burdens only the 

“‘manner in which persons may exercise their Second Amendment rights’” and 

therefore “does not impose the sort of severe burden” that would require a “higher 

level of scrutiny.”  Id. at 964 (quoting Chovan, 735 F.3d at 1138).  The Court also 
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applied intermediate scrutiny to a law banning sales of hollow-point ammunition 

because the ban “does not prevent the use of handguns or other weapons in self-

defense.”  Id. at 968.   

Other courts are overwhelmingly in accord.  See, e.g., Kwong, 723 F.3d at 

166 n.16 ($340 fee for three-year residential handgun license not subject to strict 

scrutiny because it “does not ban the right to keep and bear arms but only imposes 

a burden on the right”); Heller II, 670 F.3d at 1257 (rejecting strict scrutiny of gun 

registration laws because they “do not severely limit the possession of firearms” 

(internal quotation marks omitted)); United States v. Marzzarella, 614 F.3d 85, 99 

(3d Cir. 2010) (holding that statute criminalizing possession of a handgun with an 

obliterated serial number should be reviewed under intermediate scrutiny). 

The nominal, one-time, $19 DROS fee—which Appellants do not contend is 

prohibitively expensive or has deterred anyone from purchasing firearms—comes 

nowhere close to imposing the type of severe burden on the core of the Second 

Amendment that warrants strict scrutiny.  Accordingly, intermediate scrutiny 

applies.  

2. The DROS Fee Would Survive Intermediate Scrutiny. 

Intermediate scrutiny requires a law to be substantially related, i.e., have a 

reasonable fit, to a substantial or important government interest.  See Chovan, 735 

F.3d at 1139.  There can be no serious dispute that California has a substantial or 
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important—indeed a compelling—interest in prohibiting criminals and the 

mentally ill from possessing firearms.  This Court declared in Jackson that “[i]t is 

self-evident that public safety is an important government interest.”  746 F.3d at 

965 (internal quotation marks omitted); see id. at 969 (the government’s “interest 

in reducing the fatality of shootings is substantial”).  More generally, the 

government’s interest in preventing crime “is both legitimate and compelling.” 

United States v. Salerno, 481 U.S. 739, 749 (1987); see Schall v. Martin, 467 U.S. 

253, 264 (1984) (“The legitimate and compelling state interest in protecting the 

community from crime cannot be doubted.” (internal citation omitted)).   

APPS, like the background check that precedes the prospective firearm 

purchase, provides an essential tool through which California enforces its laws 

prohibiting felons and the mentally ill from possessing firearms and thereby 

protects public safety.  The program allows the State to identify gun purchasers 

who paid the DROS fee when they lawfully acquired their guns—but who 

subsequently became prohibited from possessing them—and to remove the guns 

from their possession.  The $19 fee that funds the background check at the time of 

purchase and APPS’s continuous operation thereafter is therefore substantially 

related to achieving California’s important interest of protecting public safety.  The 

DROS fee would accordingly survive intermediate scrutiny.  See, e.g., Jackson, 

746 F.3d at 965-70 (upholding laws requiring law-abiding gun owners to securely 
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store firearms in their homes and banning sales of hollow-point ammunition under 

intermediate scrutiny); Chovan, 735 F.3d at 1138 (upholding law prohibiting gun 

possession by domestic violence misdemeanants under intermediate scrutiny); 

Kwong, 723 F.3d at 167-68 (upholding $340 fee for three-year residential handgun 

license under intermediate scrutiny); Heller II, 670 F.3d at 1257 (upholding 

prohibition on semiautomatic rifles and magazines holding more than ten rounds 

under intermediate scrutiny). 

Indeed, the relationship between APPS that the DROS fee funds and 

California’s compelling interest in prohibiting criminals and the mentally ill from 

possessing firearms is so strong that the challenged fee would also survive strict 

scrutiny, which requires that a law “be narrowly tailored to serve a compelling 

state interest.”  Marzzarella, 614 F.3d at 99 (internal quotation marks omitted).  

The Supreme Court has concluded that protecting the public from crime is a 

compelling government interest.  See, e.g., Salerno, 481 U.S. at 749.  Using the 

DROS fee to fund a program that identifies and disarms those fee payers who have 

become prohibited persons is narrowly tailored to serve that interest.  APPS 

therefore would survive even strict scrutiny.  
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CONCLUSION 

For the foregoing reasons, this Court should affirm the judgment of the 

district court. 
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