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CORPORATE DISCLOSURE STATEMENT

I. CRPA Foundation

The CRPA Foundation has no parent corporations. It has no stock, and,
therefore, no publicly held company owns ten percent or more of its stock.
II.  Herb Bauer Sporting Goods, Inc.

Herb Bauer Sporting Goods, Inc., has no parent corporations and no publicly
held corporation holds 10% or more of its stock.
III. National Rifle Association of America, Inc.

The National Rifle Association of America, Inc., has no parent corporation. It
has no stock, and, therefore, no publicly held company owns ten percent or more of

its stock.
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RULE 35 STATEMENT

This case involves a constitutional challenge to a state fee scheme that would
not pass muster in any other constitutional context. California imposes a fee on
nearly every lawful firearm transaction in the state. This is not a licensing fee, but
rather is simply a transactional fee originally designed to recoup the costs of
processing the transaction at hand—e.g., running a background check, processing
the requisite paperwork, and recording the transaction. When California learned that
the fee was bringing in millions of dollars more than needed to offset the costs
associated with lawful firearms purchases, it did not lower the fee, as required by
then-extant state law and the Constitution. Instead, it began using the fee to fund a
special law enforcement program dedicated to tracking down and confiscating
firearms from people who unlawfully possess them. The Legislature did not (and
could not) do so on the theory that the costs associated with enforcing those criminal
prohibitions are somehow attributable to lawful firearm transactions or the people
who engage in them. Instead, the Legislature openly acknowledged that it simply
wanted to save other taxpayers money.

In rejecting Appellants’ challenge to that unabashed effort to use the exercise
of a fundamental right as a revenue-raising measure, the panel purported to apply
the well-established rule that a government fee on the exercise of a constitutional

(119

right must be limited to covering only “‘the expense incident to the administration
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of the act and to the maintenance of public order in the matter licensed.”” Op.17
(quoting Cox v. New Hampshire, 312 U.S. 569, 577 (1941)). But the panel
remarkably concluded that, because a miniscule percentage of people who lawfully
acquire firearms later unlawfully possess them, California could condition the lawful
acquisition of firearms—a constitutional right—on paying the costs of tracking
down criminals who unlawfully possess them. That holding conflicts with the
precedents of the Supreme Court, this Court, and every court that has assessed
similar fees on Second Amendment activity, including Cox, 312 U.S. 569, Murdock
V. Pennsylvania, 319 U.S. 105 (1943), Kaplan v. County of Los Angeles, 894 F.2d
1076 (9th Cir. 1990), Baldwin v. Redwood City, 540 F.2d 1360 (9th Cir. 1976), and
Kwong v. Bloomberg, 723 F.3d 160 (2d Cir. 2013).

The panel’s breezy intermediate scrutiny analysis likewise conflicts with the
traditional means-ends scrutiny applied by both this Court and the Supreme Court.
The panel held that there was a “reasonable fit” between California’s purpose of
paying law enforcement officials to investigate and arrest criminals who possess
firearms, and its chosen means of taxing lawful firearms purchases to pay for those
activities. But taxing a person’s constitutionally protected activity to cover costs she
did not generate is never “reasonable” or “narrowly tailored” and will always
“burden substantially more [constitutionally protected activity] than is necessary to

further the government’s legitimate interests.” Bd. of Trustees of State Univ. of N.Y.
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V. Fox, 492 U.S. 469, 478 (1989). The panel’s contrary conclusion conflicts with
Fox, Jackson v. City & Cty. of San Francisco, 746 F.3d 953 (9th Cir. 2014), and
numerous other decisions applying intermediate scrutiny.

The panel’s boundless conception of the “expenses” that can be imposed as
conditions to exercising Second Amendment rights puts others rights at risk as well,
as it essentially invites the government to view constitutionally protected activities
as potential revenue streams. Indeed, under the panel’s reasoning, the government
could cover the cost of policing violent religious extremism by assessing fees on
houses of worship. Surely this Court would not countenance such an affront to First
Amendment rights. Nor should it permit this equally offensive and unconstitutional
imposition on Second Amendment rights. Rehearing by the en banc court is
warranted. See Fed. R. App. P. 35(b).

STATEMENT OF THE CASE

California does not require individuals to obtain or maintain a license to
possess a firearm. It does, however, require nearly any person who wishes to obtain
a firearm in California to register that transfer through the Dealer’s Record of Sale
(“DROS”) process. The DROS process requires the would-be purchaser to apply
for that right in person at the business location of a federally licensed California
fircarm vendor. The California Department of Justice (“the Department”) then

reviews that application and performs an extensive background check to ensure that
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the person obtaining the firearm is not legally prohibited from possessing it.
E.R.I1.016; E.R.II1.241, 385, 392, 400-01, 439, 451. If the applicant meets these
requirements, the Department will approve the firearm transfer. Information linking
the firearm to the applicant is then entered into the Department’s Consolidated
Firearms Information System (“CFIS”) database, 1.e., the firearm is registered to the
applicant. Cal. Penal Code §30000. The applicant does not, however, obtain any
kind of license for the possession or use of a firearm as a result of the DROS process;
the process involves only the approval and registration of the transfer itself.

California law gives the Department discretion to levy a fee on applicants as
part of the DROS process. Cal. Penal Code §28225(a). This fee is imposed on every
DROS applicant and must be paid as a prerequisite to receiving a firearm.
E.R.I1.017; E.R.I11.452; Cal. Penal Code §28225(a). Because almost every firearm
transfer requires a DROS application, almost everyone who wants to lawfully obtain
a firearm must pay the DROS Fee.

In its original form, the statute authorizing the Department to charge the
DROS Fee confined use of any funds collected by the fee to certain enumerated
activities, each of which had to do with the actual processing of the DROS
application and registering of the resulting transaction. Cal. Penal Code §12076(e)-
(g) (2011)) (confining use of fees to, inter alia, “the cost of furnishing this

99 ¢¢

information,” “the actual costs associated with the electronic or telephonic transfer
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of information” during the DROS process, and costs attributable to various
“reporting” and “notification” requirements). The law caps the DROS Fee at $19,
but also mandates that the fee “shall be no more than is necessary to fund” those
enumerated activities. Cal. Penal Code §28225(b); E.R.1I1.018; E.R.I11.453.

When California learned that the fee was generating more money “than is
necessary to fund” the cost of running background checks and registering firearms
transfers, then-Attorney General Edmund Brown proposed lowering the fee to $14
to try to ensure, as the statute required, that the fee would be “commensurate with
the actual costs of processing a DROS” application. E.R.I1.019; 080-82;
E.R.111.441, 454 (emphasis added). Instead, the Legislature passed Senate Bill 819,
which amended the DROS Fee statute to include among the activities that DROS
Fee revenues may be used to fund “costs associated with funding Department of
Justice firearms-related regulatory and enforcement activities related to the sale,
purchase, possession, loan, or transfer of firearms pursuant to any provision listed in
Section 16580.” Cal. Penal Code §28225(a)(11) (emphasis added). The bill’s
legislative findings stated that the express purpose of this amendment was to
authorize the Department to use the DROS Account’s multi-million dollar surplus
“for the additional, limited purpose of funding enforcement of the Armed Prohibited

Persons System.” E.R.I1.102; E.R.I11.441.
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Unlike the other uses to which DROS Fee monies may be put, the Armed
Prohibited Persons System (“the APPS Program”) has nothing to do with processing
a DROS application or registering a firearm transaction. Instead, the APPS Program
is a “crime-fighting tool” used to enforce laws prohibiting certain persons from
possessing firearms. E.R.I11.026; E.R.II1.375-76, 439, 463; Cal. Penal Code
§30000(b). APPS itself is “an online database” used “to identify criminals who are
prohibited from possessing firearms subsequent to the legal acquisition of firearms
or registration of assault weapons.” E.R.I1.020-21, 143; E.R.II1.442; Cal. Penal
Code §30000(a). To identify these individuals, APPS “cross-references” two lists:
(1) the CFIS database, which lists persons who have registered a firearm on or after
January 1, 1996, or an “assault weapon” or .50 BMG rifle at any time; and (2) a list
of individuals prohibited by law from possessing a firearm. Cal. Penal Code §30005.
By cross-referencing these two lists, APPS identifies individuals who legally
acquired or registered a firearm but subsequently lost the right to possess one.

The Department’s APPS Unit employees 12 people who compile the list;
review each instance in which the cross-referencing process identifies someone as
both in CFIS and on the prohibited person lists; and, upon confirmation, add the
person to the APPS list of persons who registered a firearm but now appear to be
prohibited from possessing one. E.R.I1.022; E.R.II1.255-58, 278, 323-24, 439, 458.

The Department has approximately 45 sworn California peace officers who work
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full time on APPS-based law enforcement activities. E.R.I1.025; E.R.I11.345, 439,
474. These officers comprise approximately 12 regional “APPS Enforcement

b

Teams,” which are responsible for “investigating, disarming, apprehending, and

ensuring the prosecution of persons who are prohibited or become prohibited from
purchasing or possessing a firearm.” E.R.11.025, 142-43; E.R.I11.268, 439, 442, 462.
According to the Department, it conducted 4,156 APPS investigations in 2013, and
seized 3,548 firearms as a result of those investigations. E.R.I1.030, 205-06;
E.R.II1.440, 444. That same year, the Department received over 960,000 DROS
applications, meaning that even if all 3,548 firearms came from unique individuals,
only about 3 out of every 1000 DROS applications lead to a firearm seizure.
E.R.I1.017, 035; E.R.II1.355, 371-72, 379, 439, 441, 452.

Before SB 819 was enacted, this general policing activity was funded
principally by general revenues. E.R.I1.019, 095; E.R.II1.260-61, 264, 439, 441,
455. As a direct consequence of SB 819, in 2013, the Legislature appropriated
approximately $24 million from the DROS Account to fund the APPS Program.
Op.6 n.2. The Legislature admitted that it placed these costs on firearms purchasers
to avoid “placing an additional burden on the taxpayers of California to fund
enhanced enforcement of the existing armed prohibited persons program.”
E.R.I1.102; E.R.I11.441. The legislative history suggested only one justification for

imposing this special burden on people who engage in legal and constitutionally
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protected firearm transactions. The Legislature reasoned that “law-abiding firearms
owners” would receive a particular benefit from heightened APPS enforcement
because the program “help[s] avoid gun ownership from becoming strongly
associated with the random acts of deranged individuals.” E.R.I1.124; E.R.111.442.
Appellants are individuals who have engaged in firearm transactions for
which they were required by law to pay, and have in fact paid, the DROS Fee before
being permitted to take possession of a firearm, and who anticipate lawfully
purchasing firearms in the future; organizations whose members and supporters are
routinely required to pay the fee; and a licensed firearms vendor that is routinely
required to collect DROS Fees as part of lawful firearm transactions. E.R.I1.032;
E.R.I11.470. Appellants object to California’s effort to force law-abiding citizens to
fund the APPS Program as a precondition to engaging in lawful and constitutionally
protected firearm transactions. Accordingly, they brought suit seeking to enjoin the
use of DROS Fee monies to fund APPS enforcement activities. E.R.I11.484-500.
Appellants do not object to paying a DROS Fee to cover costs actually associated
with processing and recording a lawful firearms transaction. But as they explained,
a long line of cases establish that the government may not impose fees on the
exercise of constitutional rights unless those fees are confined to recouping costs
directly attributable to the activity in question. Because enforcing the APPS

Program is decidedly not a cost attributable to a lawful firearm transaction,
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Appellants argued that the Constitution prohibits California from making the
funding of APPS enforcement activities a condition of engaging in a lawful and
constitutionally protected firearm transaction.

The district court rejected Appellants’ challenge on the ground that the DROS
Fee is constitutional per se because District of Columbia v. Heller, 554 U.S. 570
(2008), identifies “conditions and qualifications on the commercial sale of arms” as
“presumptively lawful,” 554 U.S. at 626-27, which, in the district court’s view,
means the “regulation falls outside the ambit of the Second Amendment and no
further inquiry is necessary.” E.R.I.008. The court also held that the challenge
would fail under any level of scrutiny because a $19 fee is “only a marginal burden.”
E.R.I1.008-09.

The panel affirmed. It first assumed, without deciding, that the fee burdens
conduct falling within the scope of the Second Amendment. Op.10. It then held that
the law would survive intermediate scrutiny because there is a “reasonable fit”
between the state’s interest in funding the APPS Program and its chosen means of
making lawful firearms purchasers provide the funding. Id. at 15. The panel deemed
the fit sufficiently tailored because “the unlawful firearm possession targeted by
APPS is the direct result of certain individuals’ prior acquisition of a firearm through

a DROS-governed transaction.” Id.
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The panel also held that, assuming the fees jurisprudence that courts have
applied to both First and Second Amendment activity applies to the DROS Fee, the
DROS Fee would meet that test. d. at 16-20. Though the panel recognized that fees

(133

jurisprudence limits a fee on a constitutional right to only that “‘expense incident

299

to ... the maintenance of public order in the matter licensed,”” the panel deemed the
APPS Program’s extensive law enforcement activities to be part of the “expense
incident” to lawfully acquiring a firearm. ld. at 19 (quoting Cox, 312 U.S. at 577).
Because “essentially everyone targeted by the APPS program was a DROS fee payer
at the time he or she acquired a firearm,” anyone lawfully acquiring a firearm in
California may be forced to cover the costs of the APPS Program, even though only
an infinitesimally small number of those individuals are likely to ever become the

target of an APPS investigation. Id. at 18.

REASONS FOR GRANTING REHEARING EN BANC

This case turns on whether the government may place a fee on someone’s
constitutionally protected activity that is unrelated to any costs generated by that
person’s actions. Both this Court and the Supreme Court have answered that
question with a resounding “no.” Even so, the panel held that California can fund a
police force that tracks down people who unlawfully possess firearms by imposing
a fee on every person who lawfully acquires a firearm. But only a vanishingly small

percentage of people who lawfully acquire firearms will ever unlawfully possess

10
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one. The costs of tracking down those who criminally possess firearms thus cannot
in any meaningful or constitutional way be deemed related to the lawful purchase of
a firearm. Taxing the lawful acquisition of firearms thus not only fails to pass muster
under fees jurisprudence, but also plainly burdens substantially more Second
Amendment activity than is necessary to fund the APPS Program.

The panel’s contrary conclusion has exceptionally troubling implications. To
be sure, the unfortunate reality is that a small number of “deranged individuals™ use
firearms to commit crimes. But a small number of “deranged individuals™ also use
religion to justify their crimes. Yet any attempt to cover the costs of policing those
crimes by taxing religious adherents would fail under any mode of constitutional
review. Forcing only those who lawfully exercise their Second Amendment rights
to pay to police criminals who unlawfully possess firearms is equally offensive and
unconstitutional. The Court should rehear this case en banc and make clear that the
government cannot tax constitutionally protected activity to grow the public fisc.

I. The Panel’s Decision Conflicts With Fees Jurisprudence Of The Supreme

Court, This Court, And Every Court To Apply It To The Second
Amendment.

The panel’s application of well-established fees jurisprudence conflicts with
binding precedent from this Court and the Supreme Court and is incompatible with

the approach taken by every court that has applied the framework to fees on Second

11
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Amendment activity.! The Supreme Court has long held that “[a] state may not
impose a charge for the enjoyment of a right granted by the federal constitution.”
Murdock, 319 U.S. at 113. A tax on the exercise of a constitutional right is “as

(133

obnoxious” as a prohibition, for “‘the power to tax the exercise of a privilege is the
power to control or suppress its enjoyment.”” Follett v. Town of McCormick, 321
U.S. 573, 577 (1944) (quoting Murdock, 319 U.S. at 112). In Murdock, the Supreme
Court struck down a municipal ordinance that conditioned the distribution of books
and pamphlets on the payment of a $1.50-per-day licensing fee. Murdock, 319 U.S.
at 106, 117. In doing so, the Court made clear that what matters is not whether a fee
is particularly onerous, but whether it is a permissible “regulatory measure to defray

the expenses of policing the activities in question” or an impermissible “charge for

the enjoyment of a right granted by the federal constitution.” Id. at 113-14. Because

! The panel assumed that the DROS fee imposed on the acquisition of firearms
was a burden on the right to keep and bear those arms. Op.10. That was a safe
assumption, as there can be no serious doubt that the fee is imposed on the exercise
of a fundamental constitutional right. The Second Amendment protects “the right of
law-abiding, responsible citizens to use arms in defense of hearth and home.” Heller,
554 U.S. at 635. This Court held in Jackson that, because “‘the right to possess
firearms for protection implies a corresponding right’ to obtain the bullets necessary
to use them,” restrictions “on the sale of ammunition do not fall outside ‘the
historical understanding of the scope of the [Second Amendment] right.”” 746 F.3d
at 967. The Court reasoned that “[a] regulation eliminating a person’s ability to
obtain or use ammunition could ... make it impossible to use firearms for their core
purpose.” Id. at 967-68. That same logic applies a fortiori to restrictions on the sale
of arms; indeed, the right to keep and bear arms would be meaningless without a
right to acquire them.

12
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the fee at issue was substantially “unrelated to the scope of the activities of
petitioners” or any costs those activities might impose on the state, the Court
concluded that it was the latter. Id. at 113-14.

Consistent with that principle, while the government is not categorically
forbidden from imposing fees on the exercise of constitutional rights, courts must
scrutinize such impositions to ensure that any fee is designed only “to meet the
expense incident to the administration of the act and to the maintenance of public
order in the matter licensed.” Cox, 312 U.S. at 577. As this Court has recognized,
if the government strays beyond seeking to “recover actual costs alone,” and instead
seeks to “profit from” a fee or use it to “finance [other] costs,” then the fee ceases to
pass constitutional muster. Kaplan, 894 F.2d at 1081. In sum, the fee must “fairly
reflect costs incurred by the [state] in connection with” the payer’s activity. Baldwin,
540 F.2d at 1372.

By allowing California to impose costs on a person that are “unrelated to the
scope of the activit[y]” in which she is engaged—the lawful acquisition of a
firearm—the panel opinion undermines this vital protection. Murdock, 319 U.S. at
113. Investigating those who may already unlawfully possess a fircarm cannot
plausibly be considered an “actual cost” of processing a transaction by a person
seeking to lawfully obtain a firearm, particularly when less than one half of one

percent of all DROS applications ever lead to an APPS investigation, let alone a

13
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firearm seizure. Courts have rejected attempts to use marriage licensing fees to pay
for domestic violence shelters, see Boynton v. Kusper, 494 N.E.2d 135 (Ill. 1986), or
adult book store licensing fees to pay for the enforcement of obscenity laws, see
Wendling v. City of Duluth, 495 F. Supp. 1380 (D. Minn. 1980). Otherwise, the
government could tax political expenditures to fund bribery inquiries, online speech
to fight cybercrime, and religious exercise to combat religious extremism. The
current DROS Fee is no less problematic simply because it infringes on the Second
Amendment instead of the First.

The panel correctly noted that “[t]he other federal courts that have considered
firearm licensing or registration fees under the fee jurisprudence framework have ...
upheld those fees, each of which was larger than the challenged portion of the DROS

2

fee.” Op.19 n.6. But in focusing on the size of these fees, the panel ignored the
rationale that drove each decision—each fee was in fact “designed to defray (and
d[id] not exceed) the administrative costs associated with” processing a firearm
transaction or issuing a firearms license. Kwong, 723 F.3d at 166 (detailing evidence
showing that the fee did not exceed administrative costs to process handgun license
applications); see also Justice v. Town of Cicero, 827 F. Supp. 2d 835, 842 (N.D. IIL.
2011) (“there is no indication that [the city’s] fee was imposed for any other purpose”

than to defray costs of registering firearms); Heller v. District of Columbia (Heller

1), 698 F. Supp. 2d 179, 192 (D.D.C. 2010) (upholding registration fee used to offset

14



Case: 15-15428, 06/15/2017, ID: 10474426, DktEntry: 54, Page 20 of 48

costs of “fingerprinting registrants, ... processing applications and maintaining a
database of firearms owners™). Thus, while the panel may have reached the same
result, it did so through fundamentally incompatible reasoning.

The panel likewise missed the mark in comparing the DROS Fee with the fees
at issue in National Awareness Foundation v. Abrams, 50 F.3d 1159 (2d Cir. 1995),
and Degja Vu of Nashville, Inc. v. Metro. Government of Nashville & Davidson
County, 274 F.3d 377 (6th Cir. 2001). While both of those decisions allowed fees to
cover some enforcement costs, Degja VU involved a licensing scheme that gave only
license holders the right to run adult entertainment businesses and required them to
comply with laws specific to those businesses, see id. at 385-86, and Abrams
involved an annual registration fee and regulatory scheme imposed on professional
solicitors for charities, 50 F.3d at 1160-61. In both instances, a license would have
been far less valuable to a law-abiding licensee if there was no enforcement authority
to ensure that competitors were not also in compliance. Seeid. at 1166 (“A certain
degree of enforcement power is necessary to ensure that the purposes of [the
solicitation licensing regime] are served.”). Thus, these necessary enforcement costs
provided the licensees a real commercial benefit. Here, the only purported benefit
to DROS Fee payers is the supposed public relations value of ensuring that lawful
gun ownership does not become associated with “the random acts of deranged

individuals.” E.R.I1.124; E.R.111.442.
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Moreover, the DROS process is not a licensing process; it is simply the
process through which California regulates the “sale, lease, or transfer of firearms.”
Cal. Penal Code pt. 6, tit. 4, div. 6, ch. 6. Because the only activity the state is
regulating through that process is the acquisition of a firearm, only costs directly
related to that activity can be charged via a fee. The panel attempted in two footnotes
to breeze past the distinction between the registration regime that California actually
enacted and a licensing regime. See Op.12 n.4, 19 n.6. But this difference is no
mere formality. If California wants to impose an ongoing licensing requirement on
everyone who possesses a firearm in the state, it needs to make showings that justify
that burden. California has not tried to do this, and it is not obvious it could succeed.
The District of Columbia, for example, required firearms owners to not only register
their fircarms, but re-register them every three years. Heller v. District of Columbia,
801 F.3d 264, 277 (D.C. Cir. 2015). The D.C. Circuit held the initial registration
requirement constitutional, but held that the re-registration requirement did not
survive intermediate scrutiny. Id. at 277-78. Thus, if anything, the panel’s attempt
to reimagine the DROS Fee as an ongoing licensing fee further undermines the fee’s
constitutionality.

II. The Panel’s Decision Conflicts With How The Supreme Court And This
Court Apply Intermediate Scrutiny.

The panel’s intermediate scrutiny analysis is every bit as flawed as its fees

jurisprudence analysis. Under either analysis, the government must prove that its
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chosen means are sufficiently “tailored” to further a sufficiently important interest
without unnecessarily infringing constitutional rights. Jackson, 746 F.3d at 965.
The panel made no effort to identify even a legitimate interest in forcing law-
abiding citizens to finance unlawful possession investigations and prosecutions as a
condition of exercising their Second Amendment rights. The panel instead limited
its analysis to explaining how the state’s chosen means—taxing lawful firearms
purchases—furthers its legitimate end of funding the APPS Program. But means-
ends scrutiny must look beyond simply whether the means advance the end. After
all, a tax on speech would also advance California’s goal of raising money for the
APPS Program, but no one would consider that a permissible means of achieving
the state’s end. That is because the crucial inquiry is whether the means are
“narrowly tailored” to advance the state’s significant end without “burden[ing]
substantially more [constitutionally protected activity] than is necessary.” Fox, 492
U.S. at 478. Here, California’s interest is funding the APPS Program, which could
be accomplished by raising taxes on all Californians or imposing fines on the
criminals the APPS police force apprehends. Instead, California taxes the exercise
of Second Amendment rights, which plainly “burden[s] substantially more [Second
Amendment activity] than is necessary to further the government’s legitimate
interests.” 1d. The panel’s decision would not stand in the First Amendment context,

and it should not stand here.
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CONCLUSION

The Court should grant rehearing en banc.
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Filed June 1, 2017

Opinion by Chief Judge Thomas

SUMMARY"

Civil Rights

The panel affirmed the district court’s summary
judgment in favor of the State of California in an action
challenging, on Second Amendment grounds, California
Penal Code § 28225, which requires the allocation of $5 of a
$19 fee on firearms transfers to fund enforcement efforts
against illegal firearm purchasers through California’s Armed
Prohibited Persons System.

The panel held that the use of the fee to fund enforcement
efforts survived intermediate scrutiny because the
government has demonstrated an important public safety
interest in this statutory scheme, and there was a reasonable
fit between the government’s interest and the means it has
chosen to achieve those ends. Accordingly, the district court
did not err in concluding that the use of the fee to fund the
California’s Armed Prohibited Persons System program,
through California Penal Code § 28225, did not violate the
Constitution.

“ This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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OPINION
THOMAS, Chief Judge:

In this appeal, we consider whether California’s allocation
of $5 of a $19 fee on firearms transfers to fund enforcement
efforts against illegal firearm purchasers violates the Second
Amendment. We conclude that, even if collection and use of
the fee falls within the scope of the Second Amendment, the
provision survives intermediate scrutiny and is therefore
constitutional. We affirm the judgment of the district court.

I

California regulates firearm sales and transfers through
the Dealer’s Record of Sale (“DROS”) system, which was
created a century ago and has been updated throughout the
intervening years. See 1917 Cal. Stat. 221, § 7. The DROS
system today requires that “any sale, loan, or transfer of a
firearm” be made through a licensed dealer, Cal. Penal Code
§§ 27545, 28050(a), and it requires dealers to keep
standardized records of all such transactions, id. at §§ 28100,
28160 et seq. This statutory framework also requires the
California Department of Justice (“the Department”) to run
background checks prior to purchase, and to notify the dealer
if a prospective firearm purchaser is prohibited from
possessing a gun under federal law or under certain
provisions of California law relating to prior convictions and
mental illness. Cal. Penal Code § 28220.

The DROS system allows the Department to charge a fee,
known as the DROS fee, to cover the cost of running these
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background checks and other related expenses.! Cal. Penal
Code § 28225. Although the use of the DROS fee was
originally limited to background checks, 1982 Cal. Stat. 1472,
§ 129, this provision was later expanded to allow the fee to be
used for “the costs associated with funding Department of
Justice firearms-related regulatory and enforcement activities
related to the sale, purchase, loan, or transfer of firearms,” as
well as certain costs incurred by other agencies in compliance
with the record-keeping and notification requirements of the
background check provisions. Cal. Penal Code 12076(e)
(repealed 2010, replaced by Cal. Penal Code § 28225). In
1995 the legislature capped the DROS fee, with inflation
adjustment to be set by regulation. Cal. Penal Code
§ 28225(a). With inflation, the fee was most recently set at
$19 in 2004. Cal. Code Regs. Tit. 11, § 4001.

In 2011, the California Legislature further expanded the
permissible uses of the DROS fee by enacting the law that is
challenged in this case. This law, commonly referred to as
Senate Bill 819, changed the language of § 28225 to allow the
DROS fee to be used for “firearms-related regulatory and
enforcement activities related to the sale, purchase,
possession, loan, or transfer of firearms.” Cal. Penal Code
§ 28225(b)(11) (emphasis added). In effect, this change
allows the Department to use a portion of the DROS fee “for
the additional, limited purpose” of funding enforcement
efforts targeting illegal firearm possession affer the point of
sale, through California’s Armed Prohibited Persons System
(“APPS”). 2011 Cal. Stat. 5735, § 1(g).

! The statute permits the Department to “require the dealer to charge
each firearm purchaser a fee,” which is then remitted to the Department.
Cal. Penal code § 28225.
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The APPS program, established in 2001, enforces
California’s prohibitions on firearm possession by identifying
“persons who have ownership or possession of a firearm” yet
who, subsequent to their legal acquisition of the firearm, have
later come to “fall within a class of persons who are
prohibited from owning or possessing a firearm” due to a
felony or violent misdemeanor conviction, domestic violence
restraining order, or mental health-related prohibition. Cal.
Penal Code §§ 30000, 30005. Essentially, these are people
who passed a background check at the time of purchase but
would no longer pass that check, yet still possess a firearm.

The system identifies such people by cross-referencing
the Consolidated Firearms Information System (“CFIS™)
database of people who possess a firearm, which is generated
primarily through DROS reporting, against criminal records,
domestic violence restraining order records, and mental
health records. Cal. Penal Code §§ 11106, 30005. This
process generates a list of “armed prohibited persons,” which
the Department uses for “investigating, disarming,
apprehending, and ensuring the prosecution” of persons who
have become prohibited from firearm possession.

Since the enactment of Senate Bill 819 in 2011, the APPS
program—including both the identification of armed
prohibited persons and the Department’s related enforcement
efforts confiscating firearms from those people—has been
partially funded by DROS fees.> However, only a portion of
the DROS fee is used to fund APPS: the evidence in the
record before us suggests that the cost of running background

2 Most notably, in 2013, the legislature appropriated $24 million from
the DROS Account to the APPS program. 2013 Cal. Stat. 2, codified at
Cal. Penal Code § 30015.
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checks and processing DROS records is approximately $14,
meaning that only the remaining $5 of each DROS fee is
available for APPS funding.

Barry Bauer and five other individuals and entities
(collectively, “Bauer”) challenge the use of this $5 portion of
the DROS fee® to fund APPS, arguing that it violates the
Second Amendment because “the criminal misuse of
firearms” targeted by the APPS is not sufficiently related to
the legal acquisition of firearms on which the fee is imposed.
On these grounds, Bauer filed suit against the Attorney
General of California and the Chief of the California
Department of Justice Bureau of Firearms (collectively, “the
State”) in August 2011, seeking declaratory and injunctive
relief under 42 U.S.C. § 1983. Bauer subsequently filed an
amended complaint adding allegations regarding the 2013
appropriation of funds from the DROS account to the APPS
program.

The district court granted summary judgment for the
State, concluding that the DROS fee does not violate the
Constitution because it falls outside the scope of the Second
Amendment as a “condition[ or] qualification[] on the
commercial sale of arms.” Dist. of Columbia v. Heller,
554 U.S. 570, 62627 (2008). In the alternative, the district
court concluded that the DROS fee would survive heightened
scrutiny even if the Second Amendment were implicated,
because it places only a “marginal burden” on the of the core
Second Amendment right. Bauer timely appealed.

3 Bauer challenges only the approximately $5 portion of the DROS
fee that exceeds the Department’s actual costs for running background
checks and processing DROS records.
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The district court had jurisdiction under 28 U.S.C. § 1331,
and we have jurisdiction to hear Bauer’s appeal under
28 U.S.C. § 1291. “We review a district court’s grant of
summary judgment de novo.” Peruta v. Cty. of San Diego,
824 F.3d 919, 925 (9th Cir. 2016) (en banc) (citing Sanchez
v. Cty. of San Diego, 464 F.3d 916, 920 (9th Cir. 20006)).
Similarly, “[w]e review constitutional questions de novo.”
1d. (citing Am. Acad. of Pain Mgmt. v. Joseph,353 F.3d 1099,
1103 (9th Cir. 2004)).

II

The Second Amendment provides: “A well regulated
Militia, being necessary to the security of a free State, the
right of the people to keep and bear Arms, shall not be
infringed.” U.S. Const. amend. II. In the Supreme Court’s
seminal decision on Second Amendment rights, District of
Columbia v. Heller, the Court articulated an individual right
to bear arms but explained that this holding should not “be
taken to cast doubt on longstanding prohibitions on the
possession of firearms by felons and the mentally ill, or laws
forbidding the carrying of firearms in sensitive places such as
schools and government buildings, or laws imposing
conditions and qualifications on the commercial sale of
arms.” 554 U.S. at 626-27. The Court described these
categories of regulation as “presumptively lawful” and noted
that this list was not intended to be exhaustive. Id. at 627
n.26.

In accord with many of our sister circuits, “we have
discerned from Heller’s approach a two-step Second
Amendment inquiry.” Jackson v. City & Cty. of S.F.,
746 F.3d 953, 960 (9th Cir. 2014) (citing United States v.
Chovan, 735 F.3d 1127, 113637 (9th Cir. 2013)); see also,
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e.g., United States v. Chester, 628 F.3d 673, 680 (4th Cir.
2010); United States v. Reese, 627 F.3d 792, 800 (10th Cir.
2010); United States v. Marzzarella, 614 F.3d 85, 89 (3d Cir.
2010). This two-step inquiry “(1) asks whether the
challenged law burdens conduct protected by the Second
Amendment and (2) if so, directs courts to apply an
appropriate level of scrutiny.” Jackson, 746 F.3d at 960
(citing Chovan, 735 F.3d at 1136). In determining whether a
given regulation falls within the scope of the Second
Amendment under the first step of this inquiry, “we ask
whether the regulation is one of the ‘presumptively lawful
regulatory measures’ identified in Heller, or whether the
record includes persuasive historical evidence establishing
that the regulation at issue imposes prohibitions that fall
outside the historical scope of the Second Amendment.” /d.
(first quoting Heller, 554 U.S. at 627 n.26; then citing
Chovan, 735 F.3d at 1137).

Here, Bauer contends that the challenged portion of the
DROS fee burdens conduct protected by the Second
Amendment because it applies to all firearm transfers, not
just those that would be considered “commercial sale” in the
ordinary sense. Cal. Penal Code §§ 27545, 28050, 28055(b).
Thus, Bauer argues that the DROS fee does not belong to the
category of “conditions and qualifications on the commercial
sale of arms” that Heller held to be presumptively lawful at
the first step of the inquiry. See 554 U.S. at 62627 & n.26.
The State counters that by regulating transactions conducted
through commercial firearm dealers, the DROS fee is
properly considered a condition on the commercial sale of
arms and thus falls outside the scope of the Second
Amendment under Heller’s first step.
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We need not decide this question because the challenged
portion of the DROS fee would survive heightened scrutiny
even if it implicates Second Amendment protections.
Therefore, for purposes of this analysis, we assume, without
deciding, that the challenged fee burdens conduct falling
within the scope of the Second Amendment. See Silvester v.
Harris, 843 F.3d 816, 82627 (9th Cir. 2016) (assuming
without deciding that waiting period laws fall within the
scope of the Second Amendment at step one); Fyock v.
Sunnyvale, 779 F.3d 991, 997 (9th Cir. 2015) (bypassing step
one because firing-capacity regulations would survive
heightened scrutiny even if they fell within the scope of the
Second Amendment).

I

If a law burdens conduct protected by the Second
Amendment, as we assume, but do not decide that this one
does, Heller mandates some level of heightened scrutiny.
554 U.S. at 628 & n.27. We conclude that intermediate
scrutiny is the appropriate standard for analyzing the fee
scheme challenged here, and we hold that the fee survives
under this standard.

A

Because Heller did not specify a particular level of
scrutiny for all Second Amendment challenges, courts
determine the appropriate level by considering “(1) how close
the challenged law comes to the core of the Second
Amendment right, and (2) the severity of the law’s burden on
that right.” Silvester, 843 F.3d at 821 (citing Jackson,
746 F.3d at 960—61). Helleridentified the core of the Second
Amendment as “the right of law-abiding, responsible citizens
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to use arms in defense of hearth and home.” 554 U.S. at 635.
Guided by this understanding, our test for the appropriate
level of scrutiny amounts to “a sliding scale.” Silvester,
843 F.3d at 821. “A law that imposes such a severe
restriction on the fundamental right of self defense of the
home that it amounts to a destruction of the Second
Amendment right is unconstitutional under any level of
scrutiny.” [Id. (citing Chovan, 735 F.3d at 1138). Further
down the scale, a “law that implicates the core of the Second
Amendment right and severely burdens that right warrants
strict  scrutiny. Otherwise, intermediate scrutiny is
appropriate.” Id.

Here, Bauer argues that the core right to possess and use
a firearm in the home includes a corresponding right to
purchase a firearm, and that the core right is therefore
burdened by the DROS fee. But even if we assume that the
right to possess a firearm includes the right to purchase one,
the burden on that right is exceedingly minimal here.

Bauer has neither alleged nor argued that the $19 DROS
fee—let alone the smaller, $5 challenged portion of the
fee—has any impact on the plaintiffs’ actual ability to obtain
and possess a firearm. Although Bauer suggests that a
hypothetical $1 million fee could effectively eliminate the
general public’s ability to acquire a firearm, that extreme
comparison underscores the minimal nature of the burden
here. Indeed, in considering a fee much larger than the one
here, the Second Circuit suggested in Kwong v. Bloomberg
that even a $340 licensing fee might not be a “substantial
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burden” on Second Amendment rights.” 723 F.3d 160, 167
(2d Cir. 2013). On the facts before us, the challenged portion
of the DROS fee does not “severely burden[]” or even
meaningfully impact the core of the Second Amendment
right, and intermediate scrutiny is therefore appropriate. See
Silvester, 843 F.3d at 821 (citing Chovan, 735 F.3d at 1138).

This approach is consistent with our past cases analyzing
the appropriate level of scrutiny under the second step of
Heller, as we have repeatedly applied intermediate scrutiny
in cases where we have reached this step. Silvester, 843 F.3d
at 823 (applying intermediate scrutiny to a law mandating
ten-day waiting periods for the purchase of firearms); Fyock,
779 F.3d at 999 (applying intermediate scrutiny to a law
prohibiting the possession of large-capacity magazines);
Jackson, 746 F.3d at 965, 968 (applying intermediate scrutiny
to laws mandating certain handgun storage procedures in
homes and banning the sale of hollow-point ammunition in
San Francisco); Chovan, 735 F.3d at 1138 (applying
intermediate scrutiny to a law prohibiting domestic violence
misdemeanants from possessing firearms).

Similarly, our sister circuits have overwhelmingly applied
intermediate scrutiny when analyzing Second Amendment
challenges under Heller’s second step. See, e.g., Kwong,
723 F.3d at 168 & n.16 (law imposing a $340 licensing fee on
all handguns); NRA v. McCraw, 719 F.3d 338, 348 (5th Cir.
2013) (law prohibiting 18-to-20-year-olds from carrying
handguns in public); Woollard v. Gallagher, 712 F.3d 865,

4 Although the DROS fee is not a licensing fee, it is analogous in the
sense that it applies to essentially all means of acquiring a firearm, just as
a licensing fee applies to all those who acquire and possess a firearm
under a licensing or registration scheme.
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876 (4th Cir. 2013) (law requiring a “good and substantial
reason” for issuance of a handgun permit); Kachalsky v. Cty.
of Westchester, 701 F.3d 81, 96-97 (2d Cir. 2012) (law
requiring a showing of “proper cause” to obtain a concealed
carry permit); Heller v. Dist. of Columbia (Heller II),
670 F.3d 1244, 1256-58, 1261-62 (D.C. Cir. 2011) (laws
imposing registration requirements on all firearms and
banning assault weapons and large-capacity magazines);
Reese, 627 F.3d at 802 (law prohibiting possession of all
fircarms while subject to a domestic protection order);
Marzzarella, 614 F.3d at 97 (law effectively prohibiting
possession of firearms with obliterated serial numbers);
United States v. Skoien, 614 F.3d 638, 641 (7th Cir. 2010)
(law prohibiting domestic violence misdemeanants from
possessing firearms); but see Ezell v. City of Chicago,
651 F.3d 684, 708 (7th Cir. 2011) (applying “a more rigorous
standard” than intermediate scrutiny, “if not quite ‘strict
scrutiny,”” to a law mandating firing-range training as a
prerequisite to gun ownership but banning all firing ranges
within the City of Chicago). In short, intermediate scrutiny
is the appropriate standard for the minimal burden posed by
the portion of the DROS fee challenged in this case.

B

Our intermediate scrutiny test under the Second
Amendment requires that “(1) the government’s stated
objective . . . be significant, substantial, or important; and
(2) there . . . be a ‘reasonable fit’ between the challenged
regulation and the asserted objective.” Silvester, 843 F.3d at
821-22 (quoting Chovan, 735 F.3d at 1139). The challenged
portion of the DROS fee survives this test.
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The government’s stated objective for using a portion of
the DROS fee to fund APPS, as expressed in the legislative
findings in Senate Bill 819, is to target “[t]he illegal
possession of . . . firearms” because illegal possession
“presents a substantial danger to public safety.” 2011 Cal.
Stat. 5735, § 1(d). Thus, the State asserts that its goal is
“improving public safety by disarming individuals who are
prohibited from owning or possessing firearms.” The
legislative findings in Senate Bill 819 estimated that there
were more than 18,000 armed prohibited persons in
California at the time the law was passed, and the APPS
program aims to target these violations. 2011 Cal. Stat. 5735,

§ 1(d).

As we have previously stated, “‘[i]t is self-evident’ that
public safety is an important government interest,” and
reducing “gun-related injury and death” promotes public
safety. Jackson, 746 F.3d at 965 (quoting Chovan, 735 F.3d
at 1139). Moreover, in light of Heller’s specific approval of
“prohibitions on possession of firearms by felons and the
mentally ill,” 554 U.S. at 62627, we have recognized that
public safety is advanced by keeping guns out of the hands of
people who are most likely to misuse them for these reasons.
See e.g., Chovan, 735 F.3d at 1139-40; accord, Fortson v.
L.A. City Attorney’s Olffice, 852 F.3d 1190, 1193 (9th Cir.
2017). We therefore conclude that the State has established
a “significant, substantial, or important interest” in the
challenged law. Silvester, 843 F.3d at 821-22. The use of
the DROS fee to fund APPS thus satisfies the first prong of
intermediate scrutiny.

Under the second prong of the intermediate scrutiny test,
werequire a “reasonable fit” between the government’s stated
objective and its means of achieving that goal, and we “have
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said that ‘intermediate scrutiny does not require the least
restrictive means of furthering a given end.”” Id. at 827
(quoting Jackson, 746 F.3d at 969).

Given the State’s important interest in promoting public
safety and disarming prohibited persons under the first prong
of the test, there is a “reasonable fit” between these important
objectives and the challenged portion of the DROS fee. As
we have noted, the statute provides that the DROS fee is
intended to fund “costs associated with funding Department
of Justice firearms-related regulatory and enforcement
activities related to the sale, purchase, possession, loan, or
transfer of firearms.” Cal. Penal Code § 28225(b)(11).
Because the APPS program involves the investigation of
illegally armed individuals and enforcement of firearms laws,
there is certainly a fit between the legislative objective and
the use of the DROS fee. Indeed, the unlawful firearm
possession targeted by APPS is the direct result of certain
individuals’ prior acquisition of a firearm through a DROS-
governed transaction.

The legislative history supports this conclusion. The
California Senate Committee considering the legislation
stated in its report that it “would clarify that [the Department]
is permitted to use DROS funds to pay for its efforts to
retrieve unlawfully possessed firearms and prosecute
individuals who possess those firearms despite being
prohibited by law from doing so.” Sen. Comm. on Public
Safety, Analysis of S.B. 819,2011-12 Reg. Sess., at 11 (April
26, 2011). In addition, the legislative history indicates that,
like the use of the DROS fee to fund a background check at
the time of purchase, the use of the DROS fee to fund APPS
simply allows ongoing enforcement when some of “those
same individuals™ later become prohibited from possessing a
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firearm. Assem. Comm. on Appropriations, Analysis of S.B.
819, 2011-2012 Reg. Sess., at 2 (July 6, 2011).

Moreover, we have emphasized that “‘intermediate
scrutiny does not require the least restrictive means of
furthering a given end.”” Silvester, 843 F.3d at 827 (quoting
Jackson, 746 F.3d at 969). Accordingly, the fact that not all
DROS fee payers will later be subject to an APPS
enforcement action does not signify that this use of the DROS
fee is unconstitutionally broad. Cf. Jackson, 746 F.3d at 967
(concluding that the fit was reasonable even though the
regulation could have been drawn more narrowly, because the
burden was minimal and intermediate scrutiny does not
require the least restrictive means). Thus, with the limited
burden and the close relationship between firearm acquisition
and monitoring of illegal possession, the State has established
the requisite “reasonable fit” to satisfy the second prong of
the intermediate scrutiny test.

C

Bauer argues that traditional Second Amendment
intermediate scrutiny should not apply because this case
involves a fee. He urges us to apply the line of “fee
jurisprudence” that was developed by the Supreme Court in
the First Amendment context to assess the constitutionality of
fees imposed on the exercise of constitutional rights. We
have recognized that there are other elements of Second
Amendment jurisprudence that have First Amendment
analogies. See Jackson, 746 F.3d at 960. However, we need
not—and do not—decide whether First Amendment fee
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jurisprudence applies here because the fee easily survives that
inquiry.’

Under First Amendment fee jurisprudence, the two
seminal cases on the constitutionality of fees are Cox v. New
Hampshire, 312 U.S. 569 (1941), in which permit and fee
requirements for parades and public rallies were upheld, and
Murdock v. Pennsylvania, 319 U.S. 105 (1943), in which
license and fee requirements for solicitors were struck down.
In Cox, the Supreme Court explained that a fee imposed on
the exercise of a constitutional right must not be a general
“revenue tax,” but such a fee is lawful if it is instead designed
“to meet the expense incident to the administration of the act
and to the maintenance of public order in the matter
licensed.” 312 U.S. at 577. The Court reiterated this
principle in Murdock, striking down the licensing fee in that
case because it was “not a nominal fee imposed as a
regulatory measure to defray the expenses of policing the
activities in question.” 319 U.S. at 113—14. Following this
precedent, we have similarly held that a “state may . . .
impose a permit fee that is reasonably related to legitimate
content-neutral considerations, such as the cost of
administering the ordinance” in question, as long as the
ordinance or other underlying law is itself constitutional. S.
Oregon Barter Fairv. Jackson Cty.,372 F.3d 1128, 1139 (9th
Cir. 2004).

Attempting to apply this precedent in the Second
Amendment context, Bauer argues that the APPS program is

5 The fact that the State did not contest which form of intermediate
scrutiny applied before the district court, but only raised that question on
appeal, also cautions against us deciding an issue not fully developed in
the district court.
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not sufficiently related to the DROS fee because targeting
illegal firearm possession via APPS is not closely related to
the legal acquisition of firearms governed by the DROS
requirements. Because he defines the regulated activity as
being limited to firearm acquisition, Bauer contends that the
cost of APPS cannot be considered an “expense|[] of policing
the activities in question.” Murdock, 319 U.S. at 113-14.
However, this argument is undermined by Bauer’s own
contention, under the first step of Heller, that the DROS fee
burdens the Second Amendment right of possession precisely
because it governs essentially a// means of acquiring a
firecarm in California. See Cal. Penal Code §§ 27545, 28050,
28055(b). In light of this reality, DROS-regulated firearm
transactions are in fact a close proxy for subsequent firearm
possession, and targeting illegal possession under APPS is
closely related to the DROS fee.

Moreover, despite Bauer’s emphasis on the fact that only
a small subset of DROS fee payers will later become illegal
possessors targeted by APPS, we note that essentially
everyone targeted by the APPS program was a DROS fee
payer at the time he or she acquired a firearm. Cf. Silvester,
843 F.3d at 827 (explaining that intermediate scrutiny does
not require least restrictive means). Indeed, each instance of
firearm possession targeted by APPS is a direct result of a
DROS-governed transaction. Along similar lines, Bauer
concedes that it is appropriate for the State to use the DROS
fee to fund a background check at the time of purchase. The
APPS program is, in essence, a temporal extension of the
background check program. The APPS program therefore,
can fairly be considered an “expense[] of policing the
activities in question,” Murdock, 319 U.S. at 113—14, or an
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“expense incident to . . . the maintenance of public order in
the matter licensed,” Cox, 312 U.S. at 577.°

Because a tax on a constitutional right may not be used to
raise general revenue, Cox, 312 U.S. at 577, Bauer contends
that the DROS fee may not exceed the “actual costs” of
processing a license or similar direct administrative costs.
But in fact, nothing in our case law requires that conclusion.’
While we have not previously decided whether ongoing
enforcement costs may be considered part of the “expense
incident to . . . the maintenance of public order in the matter
licensed,” Cox, 312 U.S. at 577, several of our sister circuits
have held that “it is permissible to include the costs of both
administering and enforcing [the relevant licensing or
permitting statute] in determining the constitutionality of [a]
registration fee.” Nat’l Awareness Found. v. Abrams, 50 F.3d
1159, 1166 (2d Cir. 1995) (upholding a registration fee on
charitable organizations, fundraisers, and solicitors); see also
Deja Vu of Nashville, Inc. v. Metro. Gov't of Nashville &

¢ The other federal courts that have considered firearm licensing or
registration fees under the fee jurisprudence framework have similarly
upheld those fees, each of which was larger than the challenged portion of
the DROS fee here. Heller 11, 801 F.3d at 301; Kwong, 723 F.3d at 166;
Second Amendment Arms v. City of Chicago, 135 F. Supp. 3d 743, 766
(N.D. I11. 2015); Justice v. Town of Cicero, 287 F. Supp. 2d 835 (N.D. IlL
2011). Again, although the DROS fee is not a licensing fee, it is
analogous in the sense that all those who possess a firearm must pay the
fee at the outset.

" The case Bauer cites in support of this argument, Kaplan v. Cty. of
Los Angeles, 894 F.2d 1076 (9th Cir. 1990), does not actually require that
fees be limited to the direct costs of processing licenses or permits; it
merely states that the statute in that case was clearly narrowly drawn
because it allowed local agencies to “recover actual costs alone,” id. at
1081.
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Davidson Cty., 274 F.3d 377, 395-96 (6th Cir. 2001)
(accounting for ongoing enforcement costs in upholding a
licensing fee on nude dancing establishments).

Moreover, where the initial fee enables an activity that
has ongoing impacts, such as the purchase of firearms or the
licensing of an adult entertainment establishment as in Deja
Vu, there is an even stronger argument for including ongoing
enforcement as part of the costs of “policing the activities in
question.” Murdock, 319 U.S. at 113—14. To the extent that
fee jurisprudence applies in the Second Amendment context,
therefore, we conclude that enforcement costs are properly
considered part of the “expense[] of policing the activities in
question” permitted under Murdock and Cox. Murdock,
319 U.S. at 113—14. Accordingly, the enforcement activities
carried out through the APPS program are sufficiently related
to the DROS fee under this line of jurisprudence, and the
second prong of the intermediate scrutiny test is therefore
satisfied even considered through the lens of First
Amendment fee jurisprudence, which may or may not apply.

D

In sum, the use of the DROS fee to fund APPS survives
intermediate scrutiny because the government has
demonstrated an important public safety interest in this
statutory scheme, and there is a reasonable fit between the
government’s interest and the means it has chosen to achieve
those ends.® Accordingly, the district court did not err in

8 In reaching our conclusion, we need not, and do not, decide what the
result would be if the DROS fee were used to enforce firearm possession
laws in general through the APPS program, or otherwise, rather than
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concluding that the use of the DROS fee to fund APPS,
through California Penal Code § 28225, does not violate the
Constitution.

v

Where a law poses a minimal burden on core Second
Amendmentrights in furtherance of an important government
interest, the federal courts have universally upheld it. We do
the same here. In doing so, we need not—and do not—
decide whether the fee implicates the Second Amendment,
nor do we decide whether First Amendment fee jurisprudence
should be applied in analyzing whether the provision passes
the intermediate scrutiny test. Because, even assuming the
Second Amendment applies in this context, California’s use
of the DROS fee to fund the APPS program survives
intermediate scrutiny under either test, we affirm the district
court’s grant of summary judgment in favor of the State.

AFFIRMED.

firearm possession laws as they apply to those who legally acquired a
firearm by paying the fee.



