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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X
ALAN KACHALSKY, CHRISTINA NIKOLOV, ERIC NOTICE OF MOTION TO
DETMER, JOHNNIE NANCE, ANNA MARCUCCI- DISMISS AMENDED
NANCE, and SECOND AMENDMENT COMPLAINT
FOUNDATION, INC., ~ Plaintiffs,
-against- Case No.: 10 CV 05413 (CS)
SUSAN CACACE, JEFFREY A. COHEN, ALBERT ECF Case
LORENZO, ROBERT K. HOLDMAN, and COUNTY
OF WESTCHESTER,
‘ Defendants.
X

PLEASE TAKE NOTICE that upon the annexed declaration of Melissa-Jean Rotini,
Assistant County Attorney, dated the 9" day of November 2010, the accompanying
' Memorandum of Law, and upon all the papers and proceedings heretofore had herein Defendant
the County of Westchester (hereinafter the “County™) will move this Court before the Honorable
Cathy Seibel, United States District Judge, Southern District of New York, 300 Quarropas Street,
White Plains, NY 10601, for an Order pursuant to Rule § and Rule 12(b)(1) and (6) of the
Federal Rules of Civil Procedure dismissing the Amended Complaint with prejudice against the
County, and for such other relief as this Honorable Céurt deems just and proper.

Should this Honorable Court cieny this motion, the County respectfully requests that it be

allowed thirty (30) days from the date of entry of such an order to answer the Amended

Complaint.
Dated: White Plains, New York Yours, etc.,
November 9, 2010 ' ROBERT F. MEEHAN
WESTCHESTER COLNTY ATTORNEY
By: {/ '/b :

Melissa-Jebh Rotini (MR-4948)
Assistant County Attorney, Of Counsel
148 Martine Avenue, 6™ Floor

White Plains, NY 10601

914-995-3630
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

- X
ALAN KACHALSKY, CHRISTINA NIKOLOV, ERIC DECLARATION OF
DETMER, JOHNNIE NANCE, ANNA MARCUCCI- MELISSA-JEAN ROTINI IN
NANCE, and SECOND AMENDMENT SUPPORT OF MOTION TO
FOUNDATION, INC,, DISMISS AMENDED

‘ : Plaintiffs, COMPLAINT

* -against-

: : Case No.: 10 CV 03413 (CS)
SUSAN CACACE, JEFFREY A. COHEN, ALBERT

" LORENZO, ROBERT K. HOLDMAN, and COUNTY ECF Case
OF WESTCHESTER,

Defendants.
X

| VM.eIissa—Jean Rotini, pursuant to 28 U.S.C. §1746, declares:

1. I am an Assistant County Attorney in the Office of Robert F. Meehan, Westchester
County Attomey, attomey for Defendant County of Westchester (hereinafter referred
to as “County”) in the above-captioned matter.

2. I submit this Declaration in support of the County’s Motion to Dismiss pursuant to
Rule 8 and Rule 12(b)(6) of the Federal Rules of Civil Procedure (“FRCP”), as more
specifically set forth in the accompanying Memorandum of Law.

3. Annexed hereto are the following Exhibits:

Exhibit A Decision of Co-Defendant Judge Cacace with respéct to the Pistol
Permit License Application of Plaintiff Kachalsky, filed and entered
October 8, 2008.

Exhibit B Decision of Co-Defendant Judge Cohen with respect to the Pistol
' Permit License Application of Plaintiff Nikolov, filed and entered
October 2, 2008.

Exhibit C Decision of Co-Defendant Judge Lorenzo with respect to the Pistol
Permit License Application of Plaintiff Detmer, dated September 27,
2010.

Exhibit D Decision of Co-Defendant Judge Holdman with respect to the Pistol
Permit License Application of Plaintiff Nance, filed and entered
September 10, 2010.
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Exhibit E Decision of Co-Defendant Judge Holdman with respect 1o the Pistol
Permit License Application of Plaintiff Marcucci-Nance, filed and
emfigred September 10, 2010.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: White Plains, New York
November 9, 2010

Melissa-Jedn Rotini (MR-4948)
Assistant County Aftorney, of Counsel
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EXHIBIT A:
Decision of Judge Cacace (Kachalsky)
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P‘ILED

| ANDBNTERED |
COUNTY GOURT OF THE STATE OF NEW YORK | ‘}N—&%@—mg |
COUNTY OF WESTCHESTER S e | :
. X | WESTCHESTER | .
| | COUNTY CLER |
In the Matter of the Application of LB
Alan N. Kachalsky, S
. DECISION & ORDER
for a pistol permit pursuant to ) Index No.: 3/2008
__Penal Law Saction 400.00
X
CACACE, J.

This Court, in #s capaciy as handgun licensing officer for the .C'oun-ty of
AN estichester (see Penal Law §265.00(10)) has been presented with the application cf Alan
N. Kachaisky, 47C Peck Avenue Rye, New York, for an unrestricted full carry pistol
permit, [n accordence with the statutory mandaﬁe {(see Penal Law §4{}0 00 (4)), the
Westches’::ey County Depaﬁmeﬂ‘t of Public Safely has ccnduai:ed an investigation of the
T apDiC tcant’$ bac:kgreund |

£n order for the issuance of a ilcense fo “have and carry concealed without regard |

‘ ai'empiayment of p ace of posaessmﬂ by any person v the Court must find “propez‘ cause

exists for the issuance thereof " Penal Law §400.00(2)().

The Court, i exercising its broad discretion, finds “good cause” for denial of the

subject application. Matter of Charles |. Anderson V. Joseph A. Mogavero, Jr. as County

Court Judge of Osfego County, 116 AD2d 885.

Insuppart of his requést%aran unresiricted fpermit, the appiicanthas stated that his
be!'ef"%ss that the Second Amendment of the United States Canst%’cuﬁoﬁ entitles him to an
unresmc:tec% permnﬁ wt’rhoui further establishing “proper cause.” He goes on fo cife the fact

that we live In a World where “sporadic random vnolenoe might at any moment place one
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"r:'r':'"?;:;:es:tlon where one needs to defend oneself or possibly others.
He has not stated any facts which would demanttraze a need “fc}r sef pr@tec‘ﬁon

distinguishable from that of the general public. The Westchester County Departmeni of
" public Safety has forwarded a recommendatam that his appiicatton be denied.

The Court does not find that the applicant has submitied a perstiasive argument
justifying the fssuance, of & “full carry” iicensé’.

The Stale has a substantial and iagitlmate m‘cerest and & grave responmbzhty for .
- ensuring the safety of the general pubiic Licensing officers are vested with broad
 discretion ln determining applications for an unrestnc’ced pistol license, and are required
toe ex@rclse iheir judgement on the basis of & total evaluation of reievant fac:’:ors See

Fulco v. Mc@wre 81 AD2d 508,

Based upon all the facts and circumstances of this application, itis my opinion that
proper cause does not exist for the issuance of an unrastric%ed full carry” plstol ficense to

be issued fo A!an N. Kachalsky Accordingly, the application for an unrestricted, fult carry

' pistol permit by Aian N, Kachalsky is denied.’

_ The foregomg consitutes the decision and prder of this ]rt,

“-'Dafed Whtta Piams New York
Octobery 2008

M SUSAN CACACE
Eounty Court Judge
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%

1

S | | FILED

COUNTY COURT: WESTCHESTER COUNTY AND
STATE OF NEW YORK . | ENTERED

N | : X ON (9{2 2 , 2608

In the Matter of the Application of

CHRISTINA M. NIKOLOV ,
DECISION & ORDER

for a Pistol Certification Pursuant to Penal Law § 400.00

S ST . ' X

Thls couﬁ: in its oap&cﬁy as handgun hcensmg officer for the County of Westchestel' seé
| Penai Law § 265. 00(10) has been presemed with the appisoatzon Whlch mc“iudcs TH -

accordance with Penal Law § 400.00(4), the results of the investigation that the Westchester

County Department of Public Safety conducted oonc:eming Ms. Nikolov’s background.

The apphcauen and investigation reveal, in pertment part that the apphcant mmently
possesses 2 concealed weapon pemnt with full carry pnvﬁeges n the State of Flonda and”
that she is a transgender female and that as such aceording to the National Coalition of Anfi-
Violence Programs she is far more likely to be a victim of violent crime than a genetic
fermale. In éddition ;che a;;plioan-t states that “[tihese hate cﬁmesllggghﬁggggg_g‘igg locallyas

well as nationwide” and she appez;ded a list of hundreds of crimes against people in similar

{4 e s e e
NP

circumstances from around the world. See attachment to Form WCPD-126H. Conspicuously

L4

absent, however, is the report of any type of threat to her own safety anywhere.

Under fhese circumstances, and notwithstanding her accomplishments and
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1 nblemished record, it cannot be said that the applicant has demoﬂs‘crated that she has a
special need for self-protection distmgulsha‘ale from thatof the general publlc therefore, her
appﬁéatioﬁ for a firearm license for a full camry permit must be denied. See, e.g., In re
-Applicczfion of Ferrara v Safir, 282 AD2d 383 (1° Dept 2001)(&6:1:1:%&1 of license .gg)roper as
' ~_pet1t1on@r failed to show that his position as the chief executive officer of a Body— guard
) ‘ b}}géness for movie stafs p‘laoes him in extraordmafy personal danger, or other speclai need -
for self-protection dlstmgulshable fromi that of the general community); In re Application of
'Kaplan v Bratton, 249 AD2d 169 (1% Dept 1998)(denial of license upheld as pet'ltione:: §
general allegations about her work héur’s and location were insufficient to show an

" extraordinary threat to her safety); In the Matter of Bastiani, 23 Misc3d 235 (Co. Ct

o Rocldand' Co.2008) applicant for a full carry pistol permit did not demonstrate a special need

for self-protection éistinguishable from that of the general community, even though on two

e occasxons she asseﬁedly feared for her personal safety in public places.)

" The foregomg opmmn shall constitute the decision and order of the court. .

‘:j:“:'.‘:'Eni@r“.{-‘.-i'-. T el ' -

Dated: OCT: I, 2009

White Plains, NY W

f{ wty Court Tudge
FFREY A covesd

TO: Christina M. Nikolov
10 Franklin Avenue.
White Plains, NY 10601
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‘Decision of Judge Lorenzo (Detmer)
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SUPREME LOURT OF THE STare oF Hew YorK

RicHARD J. DARONGO
WESTCHESTER COUNTY COURTHOUSE
111 Dr. MARTIN LUTHER KING, Jr, BOULEVARD
wWHiTE Prains, New Yorg 10601
(814) 824-8403
FAX: {(814) 295-8681

CHAMBERS OF
ALBERT LORENZO
JusTice

- September 27, 2010

. Mg Eric R. Detmer
321 Fenimore Road
Mamaroneck, New York 10543

Dear Mr. Detmer:
 Please be advised that T am in receipt of your app%ication to amend
your pistol permit from target shooting to full carry. At this time, [ see no

justification for a full carry permit. Accordingly, I have disapproved your
application. -

Very truly yours,

Albert Lorenzo
Acting Supreme Court Justice

Alslg
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- EXHIBITD
Decision of Judge Holdman (Nance)
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N - FiED
-
0 5 24 | AND

COUNTY COURT OF THE STATE OF NEW YORK - ENTERED:
COUNTY OF WESTCHESTER ‘ . -

X ON_‘"LLLL 2010

| ~ | WESTCHESTER

In the Matter of the Apptication of DECISION COUNTY.CLERK |

Johnnie Nance,
Petitionsr,
For an amendment to his New York State Pistol Permit.

X

Robert K. Holdman, J.

The following papers were read upon Pefitioner's application in the above

captioned proceeding:

Johnnie Nance's Application . 1

, Department of Pub%i’cASaf@ty Report and Attachmerits 2

| | The applicant, Johnnie Nance, has submitted an application to Westchés’ter
County to amend his New York State Plstoi License (#10&518) to delete target shooting
and to add full carry.  The applicant also seeks the add ‘non of one firearm and the
deletion of one firearm o his license. The petitioner currently has a restricted license to
“carry for sport target shooting issued in the County of Westchester c;)n April 30, 2009.
The petitioner requested an ahendment for a fully carry to this license because of his

desire to use his NRA Instructor Safety Certifications fo promote safe-gun hahdling at

various locations.
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The issuance of a pistol permit for self protection has recently been held by the

United States Supreme Court to be a right protected by the Second Amendment of the

United States Constitution:

There seems o us no doubt, on the basis of both text
and history, that the Second Amendment conferred an
individual right to keep and bear arms. District of
Columbia v. Heller, 554 U.S. ___ (2008); Slip oo @
page 22.

However, in so holding the Supreme Court also recognized that the Second
Amendment should not be “read...to protect the right of citizéns to carry arms for any
sort of Ccnfrentation.” (Id). The individual right to bear arms is limited:”
Like most rights, the right secured by the Second Amendm'ent is
not unlimited. From Blackstone through the 19" Century cases,
commentators and courts routinely explained that the right was
not a right to keep and carry any weapon whatsoever in any manner
whatsoever and for whatever purpose. [citations omitted]. For example,
the majority of 19" Century courts fo consider the question held that
prohibitions on carrying concealed weapons were fawful under the
Second Amendment or state analogues. Slip. Op. Suprg at 54..

Putting aside the question of whether the Second Amendment “individual” right to
hear arms is in fact extended o the states as a fundamental _righ‘c, an issue not
addressed by the Supreme Court, it is clear that even if that be the case, a regulatory
scheme would not run afoul of the Courts' holding. Id, pages 53-36 and footnote 26
(where fﬁhe court set forth several examples of reasonable restrictions on the right to

keep and carry a weapon).  in striking down the District of Columbiastatute as “a ban

on handgun possession in the home” and thereby violative of the Second Amendment,

the Supreme Court went on fo hold:
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The Constitution leaves the District of Cotumbla a variety of

tnols for combating [handgun violence], including some

measures regulating handguns. ld. at page 64.
Therefore, those charged with the duty to oversee handgun licensing, such as this
Court, must, in the opinion of this Court, recognize and honor the right while at the same
time recognizing the limits to the right to bear arms under the Second Amendment fo
the United States Constitution.

The burden of establishing “proper cause” for the issuance of a full-carry p_ermit"

is upon the applicant to establish "a special need for self-protection distinguishable from

that of the general community or of persons engaged in the same profession.” Kaplan

v. Brattan 249 A.D.2d 199 at 201, op. cit. Matter of Kienosky v. New Yaork City Police
Department 75 A.D.2d 793, affd. 53 NY2d 685. However, Mr. Nance fails to
| demonsﬁrate any concem for his safety and certainly did not distinguish himself from
almost any other citizen. The Court received a report from the Wesichester Courﬂy
Department of Public Safety, indicating ‘that “the necessary proper cause for the
issuance of a firearm license for the purpose of Full Carry has not beeﬂ met by the
applicant.” The apphcant has not provided the court W;th any information that he faces
any danger of any kind that would necessitate the issuance of alfuli carry firearm
license: or has not demonstrated a need fér self-protection distinguishable from that of
_the general public or of other pérsdns simifady_si‘tuated. The Department recommends
that the applicant’s amendment o his NéwlYork State Pistol License be disapproved.
Penal Law section 400.00(2)(f) requires a showing of "proper cause” prior to the
issuance of a carry- cancea[ed permst as requesteti by the petitioner in thls matter.
However, the petitioner failed to demonstrate “proper cause.” Kachalsky v. Cacace, 65

3
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A.D.3d 1045 (2™ Dept. 2000); Hechf v. Bivona, 11 A.D.3d 614 (2™ Dept. 2004); Mf!o v,
Kelly, 211 A.D.3d 488 (1* Dept.'19é5).

in sum, the applicant has not shown sufficient circumstances ;[O distinguish his
need from those cﬁ" countless others, nor has he demonstrated a specific need for seif
protection distinguishable from that of the general community or of persons engaged in '
the same business or profession. Accordingly, the petitioner’s appiication to amend hié
New York State Pistol License (#104519)is dénied but the application to add one
firearm and to delete one firearm to the license is approved,

This constitutes the'decision and order of this Court.

Dated: Septermnber 9, 2010 _

White Plains, New York _ A
| | ¥4

Hof. Robert K. Holdman, JSC

e
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Decision of Judge Holdman
- (Marcucci-Nance)
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b5 a0

COUNTY COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
X

in the Matter of the Application of - DECISION

Anna L. Marcucci-Nance,
Petitioner,
: r

For an amendment o her New York State Pistol Permit.

Robert K. Holdman, J. o

The following papers were read upon Petitioner’s application in the above

captioned proceeding:

Anna Marcucci-Nance's Application _ 1

Department of Public Safety Report and Attachments 2

T.he applicant, Anﬂa‘Marcucci—[‘\ianoe, has subm-ittéd an appiic;ation to
Westchester County to amend her New Ye.rk State Pistol Li;:ense (#164—519) to delete
target shooting and to add fulf carry. The applicant aiso seeks the addétioﬁ of one
firearm énd the deletion of one firearm to her license. The petitioner currently has a
réstrioteci license to carry for sport target shooting issued in the County of Westchester
on April 30, 2009, The peti’{i{'}n.er requested an amendment for a fuily carry to this
ficense because of her desire o use her NRA Instructor Safety Certiﬁéatioas o promoté

safe gun handling at various locations.
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The issuance of a pistol permit for self protection has recently been held by the
United States Supreme Court fo be & right pratecfed by the Second Amendment of the

United States Constitufion:

There seems to us no doubt, on the basis of both text
and history, that the Second Amendment conferred an
" ingividual right to keep ahd bear arms. Districtof
Columbia v, Heller, 554 U.S. __ (2008); Slipop @
- page 22.°

However, in so holding the Supreméc‘our‘c also recégnized that the Second
Armendment should not be “read...to protect the right of cifizens to carry arms forany
sort ofponfrontaﬁon.” (1d). The individual right fo bear arms is limited:
Like most rights, the right secured by the Second Amendment is '
not unlimited. From Blackstone through the 19" Century cases,
commentators and courts routinely explained that the right was
not a right to keep and carry any weapon whatsoever in any mannes
whatsoever and for whatever purpose. [citations omitted]. For example,
the majority of 19" Century courts to consider the question heid that
prohibitions on carrying concealed weapons were lawful under the
Second Amendment or state anatogues. Slip. Op. Supra at 54.

Putting aside the question of whether the Second Amendment “individual” right to
bear arms is in fact extended to the states as a fundamental right, an issue not
addressed by ithe Supreme Court, it is clear that even if that be the case, a regulatory
scheme would not fun afoul of the Courts’ holding. [d, pages 53-56 and footnote 26
(where the court set forth several examples of reasonable restrictions on the right to
keep and carry a weapon).  In striking down the District of Columbia statute as “a ban

on handgun possession in the home” and thereby violative of the Second Amendment,

the Supreme Court went on to hold:
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The Constitution leaves the District of Columbia a §ariety of

tools for combating [handgun violence], including some

measures reguiating handguns. Id. at page 64.

. Therefore, those charged with the duty to oversee handgun ficensing, such as this
Court, must, in the opinion of this Court, recognize and honor the right while at the same
time recognizing the limits to the right to bear arms under the Second Amendment to

‘the United States Constitution. |

The burden of establishing “proper cause” for the issuance of a fuli-carry permit
is upon the applicant to establish “a special need for seif-protection distinguishable from

that of the géneral community or of persons engaged in the same profession.” Kaplan

v. Brattan 249 A.D.2d 199 at 201, op. cit. Matter of Kienosky v. New York City Police

Department 75 A.D.2d 793, affd’. 53 NY2d 685. However, Ms. Marcucci-Nance fails to
demonstrate any concern for her safety and certainly did not disﬁng_uis.h herseif from
| almost any other cifizen. The Court received a report from the Wesichester County
Department of Public éafety, indicating that “the nepeésary propler' cause for the
issuance of a firearm license for the purpose of Full Carry._hgg_rlg‘g been met by the
appiicant.” The applicant has not provided the court with any information that_ she faces
any danger of any Kind i:_hat would necessitate the issuance of a full carry firearm
license, o? has not demonstrated a need for self-protection distinguishable from that of
the general public or of other persons similarly situated. The Department recommends
that the applicant's amendment to his New York State Pistol License be disapproved.
Penal Law section 400.00{2)(h) requires a showing of “proper cause” prior io {he

issuancé of a carry-concealed bermit as requested by the petitioner in this matter,
However, the petitioner failed to demonstrate “proper cause.” Kachalsky v. Cacace, 65

3
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A.D.3d 1045 (2 Dept. 2009); Hecht v. Bivona, 11 A.D.3d 614 (2™ Dept. 2004); Milo v.
Kelly, 211 A.D.3d 488 (1% Dept. 1995).

In surn, the applicant has not shown sufficient circumstances 1o distinguis‘h. her
need from those of countiess others, nor has she demonstrated a specific need for seff
protection distinguishable from that of the general comm'unity or of perschs engaged in
the same business or profession. Ac:c?rding}y, the petitioner’s application to ashend her
New York State Pistol License (#104519) is denied but the application to add one
firearm and fo delete one firearm to the license is approved.

This constifutes the decision and order of this Court.

Dated:  September 9, 2010
White Plains, New York ‘ T
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

s --- - e X
ALAN KACHALSKY, CHRISTINA NIKOLOV, ERIC . AFFIDAVIT OF SERVICE BY
DETMER, JOHNNIE NANCE, ANNA MARCUCCI- FIRST CLASS MAIL
NANCE, and SECOND AMENDMENT FOUNDATION,
INC,, _

Plaintiffs, File No.: 10 CV 05413(CS)
against-

SUSAN CACACE, JEFREY A. COHEN, ALBERT
LORENZO, ROBERT K. HOLDMAN, and COUNTY OF
WESTCHESTER, _

Defendants.

STATE OF NEW YORK

)
) ss.
COUNTY OF WESTCHESTER )

JOSEPHINE BELSITO, being duly sworn, deposes and says:

I am not a party to this action, I am over 18 years of age; I am employed in White
Plains, New York. ‘

On November. 9, 2010, I served one copy of the DECLARATION OF MELISSA-
JEAN ROTINI IN SUPPORT OF MOTION TO DISMISS THE AMENDED
COMPLAINT in this matter upon the following: '

Vincent Gelardi, Esq.

Gelardi & Randazzo, LLP
800 Westchester Avenue, Suite S-608
Rye Brook, New York 10573

Alan Gura, Esq.

-Gura & Possessky, PLLC
101 North columbus Street, Suite 405
Alexandria, VA. 22314

Anthony J. Tomari, Esq.
Office of the Attormey General
120 Broadway, 24" floor

New York, New York 10271

being the address(es) designated for that purpose by depositing a true copy of same
enclosed and in a postpaid, properly addressed wrapper by regular mail, in an official
depository under the exclusive care and custody of the United States Postal Service within
the State of New York. ™

g to beforg me this bes 2010  NAILE HOXHAJ
fay of 3 12 JE A Lo Notary Public, State of New York

No.omomsmga y
% Qualified in Putham Coun

o Lo Sspy : Commission Expires July 25, 2013
‘ — .
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X

ALAN KACHALSKY, CHRISTINA NIKOLOV, ERIC

DETMER, JOHNNIE NANCE, ANNA MARCUCCI-

NANCE, and SECOND AMENDMENT Case No.: 10 CV 05413 (CS)
FOUNDATION, INC., : _
Plaintiffs, ECF Case
-against-

SUSAN CACACE, JEFFREY A. COHEN, ALBERT

LORENZO, ROBERT K. HOLDMAN, and COUNTY
OF WESTCHESTER,

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF THE COUNTY OF WESTCHESTER’S
MOTION TO DISMISS THE INSTANT ACTION PURSUANT TO
FEDERAL RULES OF CIVIL PROCEDURE 8 and 12(b)(1) and (6)

ROBERT F. MEEHAN

Westchester County Attorney

Attorney for Defendant County of Westchester
148 Martine Avenue, 6" Floor

White Plains, New York 10601

Melissa-Jean Rotini (MR-4948)
Assistant County Attorney
: Of Counsel



Case 7:10-cv-05413-CS Document 33-2 Filed 02/23/11 Page 2 of 29

TABLE OF CONTENTS

TABLE OF AUTHORITIES. ... e e,
PRELIMINARY STATEMENT ...
STATEMENT OF FACT S i e e

ARGUMENT: THE AMENDED COMPLAINT FAILS TO STATE A CLAIM UPON
WHICH RELIEF CAN BE GRANTED. ..o

A. Standard of Review on a Rule 8 Motion.............cocoeiiii
B. Standard of Review on a Rule 12(b)}6) Motion ......c..ooeiiiiiniinin
C. The County Is Not A Proper Party...........cooiiiiii
1. The County Has No Control Over The Law At Issue.....................
2. The County Cannot Direct the Issuance of Pistol Permit Licensing....
3. The County’s Limited Role In Pistol Permit Licensing...................
D. The Amen&ed Complaint Fails to Allege That Plaintiffs Were Deprived
of Any Right Secured by the Constitution or Statutory Laws of the
. United Stated By the Defendant County..............cooiin

E. The Plaintiffs Are Not Entitled To Fees or Costs Against The County. ..

- F. Assuming Arguendo That The Court Deems The County A Proper Party,
The Amended Complaint Still Must Fail..............ooo

1. Plaintiff Second Amendment Foundation Lacks Standing.................
2. Plaintiffs Kachalsky and Nikolov Lack Standiﬁg ............... PRUTTURTION
3. Federal Court Abstention is Required.............. ...... e
4. The Claims of the Individual Plaintiffs Are Barred By Res Judicata. ....
5. The Applicable Standard lRevieW .............................................

CONCLUSION.........oooo s e ERTTT

6-7

7-12

7-8

8-9

9-12

12-15

15

15-22

- 16

16-17

17-18

19-20

20-22



Case 7:10-cv-05413-CS Document 33-2 Filed 02/23/11 Page 3 of 29

TABLE OF AUTHORITIES

Cases

Alfaro Motors, Inc. v. Ward N ‘
814 TF.2d 883 (2d Cr. N.Y. 987 1ottt ettt b s st b st en s e ebess s 14

Asherofi v. Igbal
129 S. Ct. 1937 {2009)....u ittt ettt sttt sn e 4

Bell Atl. Corp. v. Twombly
550 U.S. 544, 127 S.CL. 1955 (2007) cuomieeieereirerteee ettt et 4

Bernstein v. Police Dep’t of New York . _
85 A.D.2d 574,445 N.Y.S.2d 716 (Ist Dep’t 1981 ) e 8, 11

Black v. United States _
534 F.2d 524 (2A CIr. 1976, cveeueieeeeeeieseieee e ces sttt et st nae b nren 14

Bruker v. City of New York
92 F. Supp.2d 257 (SDN.Y. 2000) .ocovevrerrcverene. OO OO 6

Burford v. Sun Oil Co. '
FIGUS 315 (1943) oottt R ettt ns 17

Castellano v. City of New York
G046 F. SUpp. 249 (S.DNLY. 1996) ittt 6

Child v. Beame
417 F.SUpp. 1023 (S.DINLY. 1976). ittt ettt st e 14

Chodos v. F.B.1
559 F.Supp. 69 (S.D.N.Y. 1982), aff'd mem., 697 F.2d 289 (2d Cir. 1982),
cert. denied, 459 TS, 1111 (1083 e s 4

City of Canton v. Harris
489 LIS, 378 (1989). ettt ettt et ba e et et eb s ena s ne s 13

Coal. for a Progressive N.Y. v. Colon ,
722 F. Supp. 990 (S.DINY. 1989) oottt 19

C'ody v. Mello
59F. 3d 13 (2d Cir. 1995) cooccviiieeiaciee eeaee et eeet e ibeeeeiheee oo er e beee e beahe et eabeatessbeesterrerranas 13

il



Case 7:10-cv-05413-CS Document 33-2 Filed 02/23/11 Page 4 of 29

Cortec Industries, Inc. v. Sum Holding, L.P.

949 F.2d 42 (2d Cir. 1991), cert denied, 503 U.8. 960, 112 S.Ct. 1561 (1992)....coveeneee. 6,7,8
Cullen v. Margiotta

SITF. 2 698 (20 CHr 1087 ) oottt et s et e b e eb e n e e reennanenn 13
Danwniels v. Williams

474 1.8, 327,106 S. Ct. 662 (1986) .oeecuiiieeieeeecirctecrer st see et sesnesre e sse s e s sae e e s s eereeens 13
Davidson v. Cannon

474 11.S. 344, 106 S. CL. 688 (1986) ..veuveeeirercereerrisere et sese e es e s sseresasnee e se s senees 13
District of Columbia v. Helléif .

128 S, Ct. 2783 (2008 )ittt s 2
Dove v. Fordham University

56 F.Supp.2d 330 (S.DNY 1999). ettt e e 13, 14
Faulkner v. Beer ' _ _

463 F3d 130, 134 (2A Car. 2006) ..o oi ittt e e 6
Festav. Local 3, Int'l Board of Elec. Workers

905 F.2d 35 (2d Cir. 1990), cert denied 510 U.S. 864, 114 S.Ct. 183 (1993).ccuivcvrncrrecrnee 6
Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc.

528 U.S. 167,120 S.Ct. 693, 145 LEA.2d 610 (2000)......oi oottt e 16
Geisler v. Petrocelli

616 F.2d 636 (2d Cir. 1980) .oveeiirceeeceeeeens v eearertiaterearatereaarersoareaeeaeaneaeasaane 6
Golkin v. Abrams

803 F.2d 55 (2d Cir. 1986). ceevvierereieceecrriaeene et e e ee et e eeresar i —eteeerh et ere s aaeesinabtessinn 19

Gutierrez v. Vergari
499 F.Supp. 1040 (S.D.N.Y. 1980) ........................................... et v et eehee et et e bee e 14

 Harris v. City of New York
U I86 F.3d 243 (2A CHE. 1999) et ittt bbb e b et en e 6

Heller v. District of Columbia ‘ ‘
698 F.Supp.2d 179 (D.D.C. 2010) ettt et et eenenensen 20, 21

Hicks v. Miranda
422 10.8.332 (1975) ................................................... 18

iit



Case 7:10-cv-05413-CS Document 33-2 Filed 02/23/11 Page 5 of 29

Hodgkins v. Holder
677 F.Supp.2d 202 (D.D.C. 2010) i bbb 16

Holloway v. Carey
482 F.Supp. 551 (S.DINY . 1079) oottt b et 14

Huffman v. Pursue, Ltd. _
A20 1S, 592 (1975); wovverereresesseneirsecasesseass e ese s bes et b st es et et et st et ea et et n s ase b b n st e e b s 17

International Audiotext Network, Inc. v. Am. Tel. &Tel Co.
62 F.3d 69 (2d CIE 1995) oot rrerese et e s e ce e es s nan e n e e sre et s e nesansmae e e neane 6

Kachalsky v. Cacace
65 A.D.3d 1045 (2009), app. dism., 14 N.Y.3d 473 (2010). oo, 2,18,19

Kirkiand v. Bianco ‘
595 F.Supp. 797 (S.DNY.I9B4). e st 14

Kramer v. Time Warner, Inc
937 F.2d 767 (2d Cir. 1991) et st s b 7

Leatherman v. Tarrant Co. Narcotics Intelligence and Coordination Unit
507 U.S. 163, 113 S.Ct 1160 (1993) ittt s 6

Leeds v. Meitz
B85 F.3d 5T (ZAd CIr 1996) ittt sn e e sae s e e e e [T 4,6

Mackv. The United States
- A.2d. -, Case No.: 08-CF-603, pg. 23 (D.C. November 4, 2010).............oooiiiini. 14,15

Mandel v. Bradley :
A32 U8, 173 (1977) oottt ettt et et st s e eae e e srssn e ean e et 18

Marvel Characters, Inc. v. Simon
31O F.3d 280 (2d Cir. 2002) coveveeiieiiiei ettt st s s e neneses 18

Matter of Buffa v. Police Dept. of Suffolk County
A7 AD.2d 841, 366 N.Y.S.2A 162) cevvevierirrererrerne st snessbes e 10

McCarthy v. Dun & Bradstreet Corp. _ ‘
482 F .30 184 (2 CHE. 2007) cevooemeeeeoveeoeeeveeeeeeeeseeesesssssssesss e ssessesseseesee s ossessemseres s aseressseer e 6

McDonald v. Chicago :
130 8.Ct. 3020 (2010)ccmmmerrirecem i e passim

Middlesex County Ethics Comm. v. Garden State Bar Ass n
AT TS, 423 (1982, oottt ettt b e e es e as e r b e ae e sa et e st e an e s b e e e e rat e bt aes 17

iv



Case 7:10-cv-05413-CS Document 33-2 Filed 02/23/11 Page 6 of 29

Monell v. Department of Social Services ' :
436 U.S. 658,98 S.Ct. 2018, 56 L.EA.2d 611 (1978) i 13

Morabito v. Blum
S28 F.Supp. 252 (S.DNY1981) it 14

Newport v. Fact Concerts
A3 TS, 247 ottt s h e bbb et s b e s PR 13

QO ’'Connor v. Scarpino .
83 N.Y.2d 919, 638 N.E.2d 950, 615 N.Y.S.2d 305 (1994). oot 12

Oklahoma v. Tuttle
471 U.S. 808, 105 S.Ct. 2427, 85 L.EA.2d 791 (1985)..mtiriiiirirmeieiiesriniinin s 13

Owens v. Coughlin
561 F.Supp. 426 (S.DN.Y. 1983). cocvcrmmsrsrsorososossosossososoosors et 14

Papasan v. Allain -
478 U.S. 265, 106 S.Ct. 2932 (1986) .............. etre et et e et e 4

Robertson v. Baldwin ‘
165 LS. 275 (1897) cuiveerierrirteirereeesencesreseeecsmeists et s sas et e s s s e b s s s bbb 15

Ruiz v. Herrera :
TAS F. SUPP. D40 i s 13

Salahuddin v. Cuomo :
861 F.2d 40 (2d Cir. T988) euveeererrecreeiricieiis ettt sas s st s s es s s 4

San Leandro Emergency Med. Group Profit Sharing Plan v. Philip Morris Cos.
75 F.3d 801 (2d Cir. 1996); cueuiiniiieetieeei et teb e bbb eerere s 6

Simmons v. Abruzzo :
49 F.3d 83 (20 €L 1995) et b e et bbbt 4

Turner v. FCC
' 520 U.S. 180, 117 S.CL 1174 (1997 ). ettt vttt ae s s e ns o 22

Velez v. DiBella
= N.Y.8.2d ----, 2010 WL 3910479, 2010 N.Y. Slip Op. 07178 (2d Dep’t, October 5,2010)
................................................................................................................................................... 10

Warth v. Seldin
422 U.S. 490, 95 S.Ct. 2197, 45 L.Ed.2d 343 (TO75 )i 16



Case 7:10-cv-05413-CS Document 33-2 Filed 02/23/11 Page 7 of 29

Younger v. Harris
OT TS, 37 {1971) creeeerecrtee ettt b s e s s e rr e e s e nna e e 17,18

Zahra v. Town of Southold
A8 F3d 674 (2 CIL, 1995) 1ottt sttt et s s en s 13

Statufes & Other Authorities

A RSN O [ X T U T U PP PP PSP UEPUPOPPORN 5,13, 15
A R O L T O TP OO 1,3,15
5 Wright & Miller §1202....ooiviiiiiiiiiiiii s 4

FRCP Rule 12(b)(1) .................................................. 1

FRCP Rule 12(B){(60) - v v e 1.6
FROP RUIE 8 oot 1,4,5
N.Y.CPLR Article 78 .................... e passim
N.Y. Penal Law §265.00(10)' ................... R 3,8,12
N.Y. Penal Law §400.00(1) ................... e e e 3,8,9
N.Y. Penal Law §400.0Q(2)(£) ..... e, passim

N.Y. Penal Law §400.00(4) ..o 9

Trace the Guns: The Link Between Gun Laws and Interstate Gun Trafficking, September 22
2010, available at: http://www.mayorsagainstillegalguns.org/htmi/home /home.shtml......

vi



Case 7:10-cv-05413-CS Document 33-2  Filed 02/23/11 Page 8 of 29

PRELIMINARY STATEMENT

Pursuant to Rule 8 and Rule 12(b)(1) and (6) of the Federal Rules of Civil Procedure
(hereinafter “Rule”), Defendant County of Westchester (the “County™) respectfully submits this
Memorandum of Law in support of its Motion to Dismiss the Amended Complaint (*Am.
Complaint”) on the grounds that the Plaintiffs failed to plead any claim for which relief can be
granted against the Defendant County as: the County is not a proper party to the lawsuit;
Plaintiffs failed to allege any constitutional or statutory rights were violated by the County; and,
as such, Plaintiffs are not entitled to fees or costs pursuant to 42 U.S.C. §1988; and for such other
relief as this Honorable Court deems just and proper. In the event that the Court somehow .
determines the County is implicated in the alleged Constitutional violations, the County joins and
adopts in the arguments made by its State Co-Defendants, also outlined herein at Point F.

STATEMENT OF FACTS

The following facts, as alleged in the Amended Complaint and read in a light most
favorable to the Plaintiffs, are assumed true only for purposes of the instant motion. The
individual Plaintiffs allege that they were denied unrestricted pistol permits by New York State
Judges, and Co-Defendants herein, Hon. Susan Cacace, Hon. Jeffrey A. Cohen, Hon. Albert
| Lorenzo, and Hon. Robert K. Holdman, based upon the requirement of New York State Penal
Law (“PL”) §400.00(2)(f)" that an applicant provide “proper cause” for the issuance of an
unrestricted pistol permit. (Am. Complaint 426, 930, 933, 935, and 437, and Exhibits A, B, C, D,
and E to the Declaration of Melissa-Jean Rotini, hereinafter “Rotini Declaration™).

Plaintiff Kachalsky filed a timely New York Civil Law and Rule (“CPLR”) Article 78

proceeding with respect to the denial of his application, the Second Department affirmed the
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denial in a decision dated September 8, 2009, and the Court of Appeals dismissed the appeal
from the Second Department’s decision. (Am. Complaint §27 and 428); see Kachalsky v.
Cacace, 65 A.D.3d 1045 (2009), app. dism., 14 N.Y.3d 473 (2010).

| The Amended Complaint does not contain any allegation that Plaintiffs Nikolov, Detmer,
Nance, and Marcucci-Nance filed a CPLR Article 78 challenge to the denials of their individual
pistol permit license applicatio;l. No specific allegations are made in the Amended Complaint
with respect to Plaintiff Second Amendment Foundation.

Plaintiffs allege that the “proper cause” requirement of this State Law is violative of the
Second Amendment to the United States Constitution in light of the United States Supreme
Court ruling in McDorald v. Chicago, 130 S.Ct, 3020 (2010) (“McDonald”), which made the
holding in the case of District of Columbia v. Heller, 128 S. Ct. 2783 (2008) (“Heller™)
applicable to the several states by incorporating the Second Amendment rights into the Due
Process Clause of the Fourteenth Amendment. Plaintiffs fail to state any claim against
Defendant County of Westchester.

Indeed, the only statements that could be deemed “allegations” against the County are:
that its Department of Public Safety executes, administers, and/or enforces PL §400.00(2)(f)
(Am. Complaint §11); that the County conducted investigations with respect to the individual
Plaintiffs’ applications for pistol permit licenses {Am. Complaint §30); and that in the case of
Plaintiffs Kachalsky, Detmer, Nance, and Marcucci-Nance, that the investigators “recommended
fhat the [applications for pistol] permit [licenses] be denied” (Am. Complaint 426, 932, 434, and
136). Although Plaintiffs generally allege that “Defendants maintain a strict policy of denying

handgun carry license applications where the applicants cannot affirmatively demonstrate a

' PL §400.00(2)() provides; in pertinent part: “A license for a pistol or revolver ... shall be issued to ... bave and
carry concealed, without regard to employment or place of possession, by any person when proper cause exists for
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unique and personal need for self-defense distinguishable from that of the general public” (Am.
Complaint §25), the County is statutorily without authority to grant or deny any handgun license
application. See PL §400.00(1) (“No license shall be issued or renewed pursuant to this section
except by the licensing officer....”) and PL §265.00(10) (“As used in ... article four hundred ...
“Liceﬁsing officer” [in the County of Westchester] means ... a judge or justice of a court of

record having his office in the county of issuance.”).

ARGUMENT

THE AMENDED COMPLAINT FAILS TO STATE A CLAIM UPON WHICH RELIER
CAN BE GRANTED

Plaintiffs bring this action seeking an order: 1) bermanentiy enjoining the enforcement of
the “proper cause” requirement found in PL §400.00(2)(f); 2) directing Defendants to issue
unrestricted pistol permits to the individual Plaintiffs; 3) granting attorneys fees and costs
pursuant to 42 U.S.C. §1988; and 4) dirécting declaratory relief consistent with the injunctive
relief requested. The Amended Complaint does not rdise any claim against the County, likely
because the relief requested is not, and could not be, properly plead against the County. Even,
assuming arguendo that this Honorable Court were to grant the Plaintiffs’ requested relief in its
entirety, the County has no authority or ability to provide any of the relief. See PL §400.00(1)

and PL §265.00(10).

the issuance thereof ....”
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A. Standard of Review on a Rule 8 Motion

Plaintiffs’ Amended Complaint should be dismissed because it fails to comply with
Federal Rule of Civil Procedure Rule 8. Rule 8 requires, in part, that a complaint contain “a
short and plain statement of the claim showing that the pleader is entitled to relief.”

The Federal Rules are designed to “give the adverse party fair notice of the claim asserted
so as to enable him to answer and prepare for trial” and, when a complaint fails to comply with
these requirements, a district .court has the power to dismiss the case. Salahuddin v. Cuomo, 861
F.2d 40, 42 (24 Cir. 1988); see also Simmons v. Abruzzo, 49 F.3d 83, 85-86 (2d Cir. 1995);
Chodos v. F.B.1., 559 F.Supp. 69, 71 (S.D.N.Y. 1982), aff'd mem., 697 F.2d 289 (2d Cir. 1982),
cert denied, 459 U.S. 1111 (1983).

“To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, o ‘state a claim to rélief that is plausible on its face.”” Ashcrofi v. Iqbal, 129 S.
Ct. 1937, 1949 (2009) (quoting Bell 4tl. Corp. v. Twombly, 550 U.S. 544, 570, 127 S.Ct. 1955
(2007)); see also Papasan v. Allain, 478 U.S. 2635, 286, 106 S.Ct. 2932 (1986) (on a motion to
disrrﬁss, courts “are not bound to accept as true a legal conclusion couched as a factual
allegation™).

Moreover, Rule 8(a}(2) requires a “showing,” rather than a blanket assertion, bf
entitlement to relief. Twombly, supra at 553, fn.3; see also Leeds v. Meitz, 85 F.3d 51, 53 (2d
Cir. 1996) (bald assertions and conclusions of law will not suffice). Factual allegations in the
complaint must be alleged in order to satisfy the requirement of providing not only “fair notice”
of the nature of the claim, but also “grounds” on which the claim rests. See id., citing 5 Wright &
Miller §1202, at 94-95 (Rule 8(a) “contemplates the statement of circumstances, occurrences,

and events in support of the claim presented” and does not authorize a pleader’s “bare averment
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that he wants relief and is entitled to it™). Although Rule 8 “marks a notable and generous
departure from the hypertechnical, code-pleading regime of a prior era... it does not unlock the
doors of discovem: for a plaintiff armed with nothing more than conclusions.” Igbal, supra at
1950.

The Plaintiffs’ Amended Complaint fails to state any claim against the County, and does
not provide the County with any noti(‘:(;as to the claims made against it. The claim made under
the Second Amendment references the State Law as violating the Second Amendment “facially
and as applied”. (Am. Complaint §41). However, as set forth below in Point C, the County did
* not enact tlhe law and, as the County is not the licensing officer, it does not apply the law. Other
than the bald assertion, set forth in the facts section of the Amended Complaint, that the County

enforces PL. §400.00(2)(f), there is no further elaboration as to the method in which the County is
involved in the alleged rights violation.

Plaintiffs’ claims of Equal Protection Vioiatiogs consists of the standard form language
incorporating by reference all prior paragraphs of the Amended Complaint and one paragraph
which consists of a conclusory statement that the State Law at issue “violates Plaintiffs’
Fourteenth Amendment right to equal protection of the law, damaging them in violation of 42
U.S.C. §1983” and a demand for “permanent injunctive relief”. (Am. Complaint 943). It fails to
set féﬁll how the County has acted or failed to act, how the State Law at issue violates the right |
to Equal Protection under the Fourteenth Amendment, and how the Plaintiffs’ were treated
differently from any other individual,

The State Law at issue applies to all applicants for pistol permit licenses, and the
Amended Cqmplaint fails to elaborate in any way whatsoever with respect to this cause of

action.
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B. Standard of Review on a Rule 12(b){6) Motion

The legal standard on a Rule 12(b)(6) motion to dismiss a complaint for failure to statea
claim is whether the plaintiff can prove any set of facts in support of her claim that would entitle
her to relief. Harris v. City of New York, 186 F.3d 243, 247 (2d Cir. 1999). In deciding a motion
to dismiss, the factual allegations in the complaint are deemed to be true. Bruker v. City of New
York, 92 F. Supp.2d 257, 264 (S.D.N.Y. 2000), citing Leatherman v. Tarrant Co. Narcotics
Intelligence and Coordination Unit, 507 U.S. 163, 164, 113 S.Ct. 1160, 1161 (1993). The
motion is to be granted if the plaintiff can prove no set of facts that would entitle her to relief.
Bruker, 92 F. Supp.2d at 265.

The Second Circuit has held that a District Court’s role in considering a motion to
~ dismiss is to assess the legal feasibility of the complaint, not to ‘Weigh the evidence that may be
presented at trial. See Festa v. Local 3, Int'l Board of Elec. Workers, 905 F.2d 35, 37 (2d Cir.
1990), cert denied 510 U.S. 864, 114 S.Ct. 183 (1993); Geisler v. Pefrocelli, 616 F.2d 636, 639
(2d Cir. 1980); Castellano v. City of New York, 946 F. Supp. 249, 252 (S.D.N.Y. 1996).
Although the pleading standard is liberal, “bald assertions and conclusion§ of taw will not
* suffice”. Leeds v. Meitz, 85 F.3d 51, 53 (Zd Cir. 1996).

When deciding a motion to dismiss pursuant to Rule 12(b)(6), the coust’s “review is
limited to the facts as asserted within the four comers of the complaint, the documents attached
- to the complaint as exhibits, and any documents incorporated in the complaint by reference.”
MecCarthy v. Dl;m & Bradstreet Corp., 482 F.3d 184, 191 (2d Cir. 2007); accord Faulkner
v. Beer, 463 F.3d 130, 134 (2d Cir. 2006); see also San Leandro Emergency Med. Group Profit
Sharing Plan v. Philip Morf;is Cos., 75 F.3d 801, 808-09 (2d Cir. 1996); International Audiotext

| Network, Inc. v. Am. Tel. &Tel Co., 62 F.3d 69, 72 (2d Cir. 1995), quoting, Cortec Industries,
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Inc. v. Sum Holding, L.P., 949 F.2d 42, 47 (2d Cir. 1991), cert denied, 503 U.S. 960, 112 S.Ct.
1561 (1992) (where a plaintiff has notice, extrinsic documents which are integral to the plaintiff's
claim may be considered on a motién to dismiss); and Kramer v. Time Warner, Inc., 937 F.2d
767, 773 (2d Cir. 1991).

In connection with this Motion, the County has attached to the Rotini Declaration the
underlying decisions of the Co-Defendant Judges. These documents are properly appended to
this Motion as they are referenced and partially quoted in the Plaintiffs’ Amended Complaint.
As set forth in Point C(3) below, the County disputes the accuracy of the quote from Co-
Defendant Judge Cohen’s decision pertaining to Plaintiff Nikolov, which was taken out of
context, upon information and belief, in an attempt to create an additional issue for the Amended
Complaint. (Exhibit B). Additionally, the PIainﬁf‘fs have failed to acknowledge aﬁd advise this
Court of the Constitutional analysis made by Co-Defendant Judge Holdman in determining the
applications of Plaintiff Nance and Plaintiff Marcucci-Nance. (Exhibits D and E).

C. The Coﬁnty Is Not A Proper Party

The County merely follows the requirements of the State Law at issue, does not conduct
or perform any of the activities the Plaintiffs herein seek to have declared unconstitutional, and
has a limited role in pistol permit licensing. -

1. The County Has No Control Over The Law At Issue

Plaintiffs seek to determine the constitutionality of PL §400.00(2)(f), which states:

~*{tlypes of licenses....A license for a pistol or revolver shall be
issued to...(f) have and carry concealed, without regard to
employment or place of possession, by any person when proper
cause exists for the issuance thereof...(f) have and carry concealed,
without regard to employment or place of possession, by any
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person when proper cause exists for the issuance thereof...”
{emphasis added).

This law is a State Law, not a County Law. The County clearly has no authority or
power to alter or amend a law enacted by the State Legislature, and must comply with any and

all lawful directives of the State.

2. The County Cannot Direct the Issuance of Pistol Permit Licensing

The County does not make the determination required in the section of the law at issue.
“No license éhall be issued or renewed pursuant to this section except by the licensing officer...”
PL §400.00(1). Section 265.00(10) of New York State Penal Law, states that the pistol licensing
officers for the geographic area of Westciaeéter County are the “judges or justices... of a court of
record having his {or her] office in the county of issuance.” ) “The responsibility for determining
whether an applicant has demonstrated proper cause is entrusted to the discretion of the licensing
official.” See Bernstein v. Police Dep’t of New York, 85 A.D.2d 574, 445 N.Y.S.2d 716 (1st
Dep’t 1981 ){internal citations omitted).

It is evident froml the Complaint and Amended Complaint that the Plaintiffs
misunderstand the role of the County in connection with pistol permit issuance. ‘The Plaintiffs
erroneously describe Co—Defendénts Judge Cacace, Judge Cohen, Judge Lorenzo, and Judge
Holdman as “handgun carry permit licensing officerfs] for the defendant Westchester County”
(Am. Complaint 7, 98, 19, and §10). None of the named Judges are employed by the County of
Westchester. Judges of the New York State Courts are elected officials employed by the State of
New York, Unified Court System, and act as pistol permit licensing officers for the State of New

York pursuant to PL §265.00. Under this section of the law, the Co-Defendant Judges are pistol
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licensing officers within the geographical area of Westchester County, not employees under the
control of the County as a municipal entity. The County has no control over the actions of the
State’s licensing officers.

The relief requested by Plaintiffs includes an order directing the “defendants” to issue
pistoi permit licenses to the named Plaintiffs. However, as is clear from Penal Law §265 .00(10);
the County has no ability to issue a pistol permit license and in the event the Court issues an

order directing the relief request, the County would be unable to comply with such an order.

3. The County’s Limited Role In Pistol Permit Licensing

The only other references to the County in Plaintiffs” Amended Complaint are the
statements that the County conducted a background investigation and provided a
recommendation on the pistol permit applications. (Am. Complaint §26, 430, 932, 434, and 136).
The County does not dispute that the Department of Public Safety conducts an investigation and
makes a report of the investigation to the licensing officer for each pistol license permit
application. This requirement is set forth PL §400.00(4), a section of law not implicated or
referenced in the Amended Complaint. PL §400.00(4) states that:

Investigation. Before a license is issued or renewed, there shall be
an investigation of all statements required in the application by the
duly constituted police authorities of the locality where such
application is made... Upon completion of the investigation, the
police authority shall report the results to the licensing officer
without unnecessary delay.

The licensing officers are required to review the investigative report in assessing the

appiications for pistol permit licenses. See PL §400.00(1) (“Eligibility. No license shall be issued



Case 7:10-cv-05413-CS Document 33-2 Filed 02/23/11 Page 17 of 29

o renewed pursuant to this section except by the licensing officer, and then only after
investigation and finding that all statements in a proper application for a license are true.”).

This investigative report does not detract from the exclusive authority of the licensing
officers to detemiﬁe the pistol permit licensing application. See Velez v. DiBella, ~-- N.Y.S.2d -~
-, 2010 WL 3910479, 2010 N.Y. Slip Op. 07178 (2d Dep’t, October 5, 2010) (“We reject the
petitioner;s claim that the respondent unlawfully abdicated his decisioﬁ—lnaking authority to the
Westchester Department of Public Safety [] by following its recommendation to deny the
application. The respondent's written decision denying the application demonstrates that the
Department's recommendation was not the sole basis for his determination (c¢f Matter of Buffa v.
Police Dépt. of Suffolk County, 47 A.D.2d 841, 366 N.Y.S.2d 162)”).

Co-Defendants Judge Cacace, Judge Cohen, and Judge Holdman merely reviewed the
investigative reports, as required, together with the applications of Plaintiffs Kachalsky, Nikolov,
Nance, and Marcucci-Nance. See Exhibits A, B, D, and E. Indeed, there are no aliegations

-against the County with respect to the denials, as the Amended Complaint admits that the Co-
Defendant Judges made the decisions to deny the pistol permit licensing applications in each
instance, (Exhibits A-E and Am. Complaint 926, 930, 33, 935, and §37). Further, there is no
dispute that the Plaintiffs do not have “proper cause” to hold unrestricted pistol permit licenses,
as required under the State Law at issue. (Am. Complaint 9425 and 929).

To the extent that the Amended Complaint attempts to further implicate the County,
without directly pleading a claim, by alleging that: “Defendant Cohen denied Nikolov’s permit
application, offering that ‘conspicuously absent’ from Defendant County’s background

investigation report [] ‘is the report of any type of threat...”, the Amended Complaint is

10



Case 7:10-cv-05413-CS Document 33-2  Filed 02/23/11 Page 18 of 29

completely inaccurate and fictional. (Am. Complaint 430). Co-Defendant Judge Cohen’s
Decision states:
The application and investigation reveal, in pertinent part, that the
applicant currently possesses a concealed weapon permit with fuil
carry privileges in the State of Florida and that she is a transgender
female and that as such according to the National Coalition of
Anti-Violence Programs she is far more likely to be a victim of
violent crime than a genetic female. In addition, the applicant
states that “[t]hese hate crimes are increasing locally as well as
nationwide” and she appended a list of hundreds of crimes against
people in similar circumstances from around the world. See
attachment to Form WCPD-126H. Conspicuously absent, however,
is the report of any type of threat to her own safety anywhere.
(Exhibit A to Rotini Affirmation, pg. 1)
It is clear from the text of the actual Decision that Plaintiffs have completely misstated
the Decision of Co-Defendant Judge Cohen in a fashion to mislead the reader of the Amended
Complaint to believe that the Decision was based upon a lack of information in the County’s
investigative report. (Am. Complaint §30). Clearly, the last sentence of the quoted text from Co-
Defendant Judge Cohen’s Decision references the sentence before, which is an analysis of the-
application submitted by Plaintiff Nikolov, not the investigative report of the County. Indeed,
“[t}he burden of establishing ‘proper cause® for the issuance of a full-carry permit is on the
applicant.” See Bernstein, supra, 85 A.D.2d at 574 (internal citations omitted).

The full text of the Decision of Co-Defendant Judge Cohen reveals that he carefully and
thoughtfully reviewed and considered the full application, drafted and submitted by Plaintiff
Nikolov, in making his determination. (Exhibit A to Rotini Affirmation, pg. 1).

Additionally, the Amended Complaint also provides quotes from the County’s

investigative report with respect to the pistol permit license applications of Plaintiff Nance and

Plaintiff Marcucci-Nance. (Am. Complaint 434 and §36). It is assumed that these quotes are
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further attempts to implicate the County, without directly pleading a claim. However, it is
evident from the detailed and thoughtful analysis of Co-Defendant Judge Holdman that not only
did he consider each and every part of the application, but he engaged in an analysis of the
Heller case before issuing his Decision. (Exhibits D and E).
It is within the discretion of the licensing officer, upon consideration of the information
‘provided by an applicant, to issue a full carry permit, deny the application for a full carry permit,
or issue a pistol permit with a restriction that the Court deems appropriate for the situation
presented by the applicant. See O’ Connor v. Scarpino, 83 N.Y.2d 919, 638 N.E.2d 950, 615
N.Y.S8.2d 305 (1994).

Therefore, as the County did not draft the law at issue, cannot make changes to the law,
does not have the authority to issue pistol permit licenses, does not employ licénsing officers, has -
no control over the actions of the licensing officers, could not direct thé relief the Plaintiffs are
requesting, and acts solely at the direction of the State in connection with licensing activities, the
County is not a proper party to obtain the relief requested in the Amended Complaint. Only the
licensing officers, which within the geographical location of Westchester County are the judges
or justices of the Court (see PL §265.00(10)), have the authority to grant or deny pistol permit

licenses.

D. The Amended Complaint Fails to Allege That Plaintiffs Were Deprived of Any
Right Secured by the Constitution or Statutory Laws of the United States By the -
Defendant County
The Amended Complaint does not allege that the Plaintiffs were deprived any right by
the County. Each and every allegation plead, or possible based upon the facts set forth in the

' lAmended Complaint, is against the State of New York.

12
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To state a claim pursuant to Section 1983, a plaintiff must show that she was deprived of
a federal constitutional or statutory right by a person acting under color of state law. Newpo}r V.
Fact Conceris, 453 U.S. 247, 101 S.Ct. 2748 (1981); see also Cullen v. Margiotia, 811 I. 2d
698, 712 (2d Cir.1987), cert denied, 483 U.S. 1021, 107 S. Ct. 3266 (1987). Absent sufficient
factual allegations that the intentional or reckless conduct of an official caused the plaintiff’s
injury, a complaint is not cognizable under Section 1983. Daniels v. Williams, 474 U.S. 327,
328-31, 106 S. Ct. 662 (1986); Davidson v. Cannon, 474 U.S. 344, 347-48, 106 S. Ct. 688
(1986); Cody v. Mello, 59 F. 3d 13 (2d Cir. 1995); Ruiz v. Herrera, 745 F. Supp. 940, 946
(S.D.N.Y. 1990).
Here, all the actions alleged to be unconstitutional were taken by Co-Defendant Judges,
not the Defendant County.
In order to hold a municipality liable as a ‘person’ within the
meaning of §1983, Dove must establish that the municipality itself
was somehow at fault. See Oklahoma v. Tuttle, 471 U.S. 808, 810,
105 S.Ct. 2427, 85 L.Ed.2d 791 (1985); Monell v. Department of
Social Services, 436 U.S. 638, 690-91, 98 S.Ct. 2018, 56 L.Ed.2d
611 (1978).

Dove v. Fordham University, 56 F.Supp.2d 330, 336 (S.D.N.Y
1999).

In an action under 42 U.S.C. §1983, “a plaintiff is required to pleaci and prove three
elements: (1) an official policy or custom that (2) causes the plaintiff to be subjected to (3) a
denial of a constitutional right”. Zahra v. Town of Southold, 48 F.3d 674, 683-685 (2d Cir. 1995)
(internal citations omii:te&). Moreover, piaintiffs must demonstrate that the municipal policy or
custom was the “moving force [behind] the constitutional violation.” City of Canton v. Harris,

489 U.S. 378, 389 (1989).
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The Plaintiffs herein failed to make any allegations, either conclusory or factual, that the
actions complained of were performed pursuant to a County policy or custom, or that a County
policy was the moving force behind the violation. Each action alleged to be violative of the
Constitution was performed by a State, not County, employee, and each specified his or her own
reason for so acting. See Exhibits A-E.

Plaintiffs herein have failed to allege any action by the Defendant County that violated
any constitutional right, and thus the Amended Complaint must be dismissed. “Having failed to
allege, as they must, that the{] defendant{] w{as] directly and personally responsible for the
purported unlawful conduct, their complaint is “fatally defective’ on its face. Alfaro Motors, Inc.
v. Ward, 814 I.2d 883, 886-887 (2d Cir. N.Y. 1987), quoting Black v. United States, 534 F.2d
524, 527-28 (2d Cir. 1976); accord Owens v. Coughlin, 561 F.Supp. 426, 428 (S.D.N.Y. 1983).

It is well-settled that ‘where the complaint names a defendant in
the caption but contains no allegations indicating how the
defendant violated the law or injured the plaintiff, a motion to
dismiss the complaint in regard to that defendant should be
granted.” Morabito v. Blum, 528 F.Supp. 252, 262 (S.D.N.Y.1981)
[rev. on other grounds], citing Gutierrez v. Vergari, 499 I .Supp.
1040, 1052 (S.D.N.Y.1980)); Holloway v. Carey, 482 F.Supp. 551,
5533 {S.D.N.Y.1979); see also Kirkland v. Bianco, 595 F Supp.
797,799 (S.DN.Y.1984). :

Dove supra at 335; see also Child v. Beame, 417 F Supp. 1023,
1025 (S.D.N.Y. 1976).

Although not plead against the County, even assuming arguendo that the alleged actions
could be attributed to the County, there is no Constitutional violation as “... Heller did not
endorse a right to carry weapons outside the home. Nor has the Court done so in its more recent

decision in McDonald.” Mack v. The United States, — A.2d. ---, Case No.: 08-CF-603, pg. 23

(D.C. November 4, 2010). As further explained by the Court of Appeals in Mack:
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...Heller did not recognize a right to carry concealed weapons...In
Heller the Supreme Court made clear that “the right secured by the
Second Amendment is not unlimited,” and it specifically
acknowledged that laws prohibiting the carrying of concealed
weapons have long been upheld as appropriate limits on that right.
128 S.Ct. at 2816 (‘[ T]he majority of 19th century courts to
consider the question held that prohibitions on carrying concealed
weapons were lawful.”). See Roberison v. Baldwin, 165 U.S. 275,
281-82 (1897) (‘[ T]he right of the people to keep and bear arms ...
is not infringed by laws prohibiting the carrying of concealed
weapons ...." {(dictum)). In short, it simply is not obvious that the
Second Amendment secures a right to carry a concealed weapon.
Mack, supra, at 23-24 {quotations and internal citations in
original).
E. The Plaintiffs Are Not Entitled To Fees or Costs Against The County
Section 42 U.S.C. §1988 gives the Court discretion to award legitimate and reasonable
attorney’s fees to the prevailing party “[iJn any action or proceeding to enforce a provision of
sections ...1983...7 42 U.S.C.A. § 1988. An award of fees first requires a determination that a
plaintiff has been successful on a federal claim against the defendant against whom fees and

costs are assessed. As set forth herein, the Plaintiffs fail to state a claim under federal law or

otherwise against the County and the relief requested cannot be had against the County.

E. Assuming Arguendo That The Court Deems The County A Proper Party, The
: Amended Complaint Still Must Fail

Should this Court find that the County is somehow implicated in State employees acting
in accordance with existing State Law, the County joins in, adopts, and incorporates herein by

reference the legal arguments in the Motion to Dismiss submitted by the State Defendants.
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1. Plaintiff Second Amendment Foundation Lacks Standing

The Second Amendment Foundation

asserts both organizational and representational standing.
Organizations can have standing on their own behalf when they
have suffered injuries. See Warth v. Seldin, 422 U.S. 490, 511, 95
S.Ct. 2197, 45 L.Ed.2d 343 (1975). However, [ The Second

~ Amendment Foundation] has not alleged any sufficient injury. It
contends that the work it must do fielding questions from
constituents about the laws at issue justifies standing, its voluntary
act of teaching cannot plausibly be the basis for a claim of
constitutional injury.

An association may sue on behalf of its members if (1) its
members would otherwise have standing to sue in their own right,

- (2) the interests at stake are germane to the organization's purpose,
and (3) neither the claim asserted nor the relief requested requires
the participation of individual members in the suit. Friends of the
Earth, Inc. v. Laidlaw Envil. Servs. (TOC), Inc., 528 U.S. 167, 181,
120 S.Ct. 693, 145 1..Ed.2d 610 (2000).

Hodgkins v. Holder 677 F.Supp.2d 202, 206 (D.D.C. 2010)

The Second Amendment Foundation has not met this burden as it has failed to id.éntify
any members of its organization that would have standing. Moreover, as the relief requested
requires applications to be actually made by individuals, against whom the existing State Law

would then not be applied, participation of individual members of the organization is required.

2. Plaintiffs Kachalsky and Nikolov Lack Standing

Plaintiffs Kachalsky and Nikolov seek to have decisions of the Co-Defendant Judges
overturned based upon the United States Supreme Court ruling in McDonald that octurred more

than a year after those underlying decisions were issued. Upon information and belief, the Co-
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Defendant Judges issue dec_isions and orders based upon the applicable law at the time the
decisions are made. Clearly, the matter is not ripe for adjudication as the Plaintiffs cannot seek
to invalidate decisions based upon caselaw that did not exist at the time the decisions were made.
Equity and reasonableness require that the licensing officers be given the opportunity to

determine the applicability of the new caselaw to matters before them.

3. Federal Court Abstention is Required

Plaintiffs Detmer, Nance, and Marcucci-Nance each received the decisions on their
respective pistol pérmit license applications after the ruling was issued in McDonald. Indeed,
Co-Defendant Judge Holdman addressed the McDonald case in the Decisions affecting Piaintiffs
Nance, and Marcucci-Nance. (Exhibits D and E). The proper method to appeai those decisions
would be a proceeding under CPLR Article 78. In the case of each of these indi\.zidual Plaintiffs,
upon information and belief, the time to so file as not yet expired. As Plaintiffs Detmer, Nance,
and Marcucci-Nance each have an appropriate avenue for review of these Decisions, itis
respectfully set forth that abstention by this Honorable Court is required.

The United States Supreme Court has held that Federal courts must abstain from
determiﬁations that are more appropriately made by State Courts, which includes the review of
administrative proceéaings, that inter alia, implicate subétantial state inferests, or in which
adequate opportunity exists for the presentment of federal claims. See Younger v. Harris, 401
U.S. 37 (1971); see also, Huffman v. Pursue, Ltd., 420 U.S. 592 (1975); and Middlesex County
Ethics Comm. v. Garden State Bar Ass'n., 457 U.S. 423. (1982). See also Burford v. Sun Oil Co.,
319 U.S. 315, 334 (1943) (“a sound respect for the independénce of state action requires the

federal equity court to stay its hand”).
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The rule in Younger v. Harris is designed to permit state courts to
try state cases free from interference by federal courts, particularly
where the party to the federal case may fully litigate his claim
before the state court. Plainly, the same comity considerations
apply where the interference is sought by some []not parties to the
state case. -
Hicks v. Miranda, 422 1.8. 332, 349 (1975) (internal quotations

_ and citations omitted), overruled on other grounds by Mandel v.
Bradley, 432 U.S. 173 (1977) (per curiam) '

Plaintiffs herein have an adequate and appropriate State Court remedy with respect to this
matter and have not argued that they were denied the opportunity to litigate the Constitutional
claims alleged in the Amended Complaint. Plaintiff Kachalsky has had the decision from which
he now complains reviewed by the Appellate Division, Second Department, and the Court of
Appeals. (Am. Complaint 427 and 928); see Kachalsky v. Cacace, 65 A.1D.3d 1045 (2009), app.
dism., 14 N.Y.3d 473 (2010). Further, that some Plaintiffs have opted not to take advantage of
the usual and appropriate appeals of the Decisions, rather attempting to forum shop, does not
indicate that there is not an appropriate remedy available in State Court.

Indeed, Co-Defendant Judge Holdman addressed the Constitutional issues raised by
Heller in his Decisions with respect to Plaintiff Nance and Plaintiff Marcucci-Nance. As Co-
Defendant Judge Holdman’s thoughtful analysis in these Decisions evidences, New York State
Courts are capable of engaging in the Constitutional analysis intertwined with pistol permit
licensing. The State Courts are familiar with the pistol permit licensing procedures and,
specifically the Appellate Divisions, entertain appeals of pistol permit licensing decisions

regularly, which involve substantial state interests. Abstention is required in this matter as an

Article 78 proceeding is the appfopriate location for the challenges to this State Law.
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4, The Claims of the Individual _Plaintiffs Are Barred By Res Judicata

“Under the doctrine of res judicata, or claim preclusion, a final judgment on the merits
of an action precludes the parties or their privies from relitigating claims that were or could have
been raised in that action.” Marvel Characters, Inc. v. Simon, 310 F.3d 280, 286-87 (2d Cir.
2002). Plaintiffs must “demonstrate[] that [t]he[y] wlere] denied a “full and fair opportunity’ to
press [those] constitutional claims in [the prior] state proceedings.” Coal. for a Progressive N.Y.
v. Colon, 722 F. Supp. 990, 994-95 (S.D.N.Y. 1989), gquoting Golkin v. Abrams, 803 F.2d 55, 57
(2d Cir. 1986).

Co-Defendant Judge Cacace denied Plaihtiff Kachal-sky’s application for a pistol permit
license on October §, 2008. (Exhibit A). Plaintiff Kachalsky filed an Article 78 proceeding with
respect to the denial of his application, the Second Departiment affirmed the denial in a decision
dated September 8, 2009, and the Court of Appeals dismissed the appeal from the Second .
Department’s decision. (Complaint 927 and 428); see Kachalsky v. Cacace, 65 A.D.3d 1045
(2009), app. dism., 14 N.Y.3d 473 (2010).

Co-Defendant Judge Cohen denied Plaintiff Nikolov’s pistol permit license application
on October 2, 2010. (Exhibit B). Although Plaintiff Nikolov had the opportunity to request a
hearing on the denial or appeal the decision under CPLR Article 78, no such request for a
hearing or Article 78 proceeding was brought.

To the extent that Plaintiffs Kachafsky and Nikolov allege that the decisioﬁ in McDonald
had not yet been made during the statutory period for filing an Article 78 proceeding, the Court

is respectfully referred to Point F(2), above, and the Co-Defendants’ Motion to Dismiss.
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Plaintiffs Detmer, Nancé, and Marcucci-Nance are also barred by the doctrine of res
. judicata in that each has” the opportunity to request a hearing on the denial or appeal the decision
under CPLR Article 78. Upon information and belief, none of these Plaintiffs has exercised
these rights. Therefore, these Plaintiffs cannot, as théy must, demonstraté that they have not
been granted a “full and fair opportunity” to address the Constitutional claims. Golkin, supra, at
57.

5. The Applicable Standard of Review

Should the above issues be resolved in favor of the Plaintiffs and the Court reach the
merits of the Constitutional claims, the County respectfully argues that. the State Law at issue
should be anaiyzéﬁ"’in a two part process. First, an analysis should be undertaken as to whether
the law at issue implicates a core Constitutional right. If this Court finds that it does not, then
further inquiry would not be required. If this Court finds that a core Constitutional right is
implicate&, then an analysis of the law should oceur.

Following the Supreme Court decision in Heller, a further action was brought in the
District Court for the District of Columbia. Heller v. District of Columbia, 698 I.Supp.2d 179
(D.D.C., 2010) (“Heller 201 0”); where defendants were granted summary judgrﬁent upholding
the current D.C. firearm regulations. In reviewing the applicable caselaw to determine the level
of scrutiny to apply, the Court held:

to assess the constitutionality of each of the challenged provisions,
the court will begin by determining whether the provision at issue
implicates the core Second Amendment right. If it does not, then
the court will uphold the regulation. If the regulation does,
however, implicate the core Second Amendment right, the court
~will apply intermediate scrutiny to determine whether the measure

is substantially related to an important governmental interest.
Heller 2010 at 188.

? Upon information and belief, the time for each of these individual Plaintiffs to file a proceeding under CPLR
Article 78 has not yet expired. '
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It is the County’s position that the decision in Heller, as made applicable to the several
states by the decision in McDonald, was limited in that it held unconstitutional “thé absolute
prohibition of handguns held and used for self-defense in the home” (Heller, supra at 2822).

The State Law at issue merely sets forth a reasonable regulation for the unrestricted
carrying of a pistol, it does not prohibit the carrying of pistol within ones home for the purpose
of self-defense.’ Therefore, the Second Amendment right to defend one’s self in one’s home is
not implicated by the State Law at issue.

Assuming arguendo this Court were to find that a Second Amendment Right is
implicated by virtue of the mere regulation of the unrestricted carrying of pistols outside of the
home, the County asserts that the strict scrutiny of the regulation is not required. At best, the
“intermediate scrutiny™ test applies and the State Law at issue is “substantially related toan
irﬁportant governmental interest”. See Heller 2010. Intermediate scrutiny requires that “the
degree of fit between [the law at issue] and the well-established goal of promoting public safety
need not be perfect; it must only be substantial.” Heller 2010, supra at 191 (internal citations
omitted). Further, the Heller 2010 Court notes that:

Even in cases such as this one in which laws are subjected fo
intermediate scrutiny because they implicate constitutional rights,

the Supreme Court has specified that ‘deference must be accorded
to [legislative] findings as to the harm to be avoided and to the

? A denial of an unrestricted or full carry pistol permit license does not prohibit a person for possessing a pistol in

the home as Penal Law §400.00(2) provides for various restricted permits:
“(a) have and possess in his dwelling by a householder; (b) have and possess in
his place of business by a merchant or storekeeper; (¢) have and carry concealed
while so employed by a messenger... (d) have and carry concealed by a justice
of the supreme court...or ... New York city civil court or the New York city
criminal court; (e) have and carry concealed while so employed by a regular
employee of an institution ... correction...(f) [at issue hereinlhave and carry
concealed, without regard to employment or place of possession, by any person
when proper cause exists for the issuance thereof; and (g) have, possess, collect
and carry antique pistols...”
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remedial measures adopted for that end, lest [the courts] infringe
on traditional legislative authority to make predictive judgments
when enacting nationwide regulatory policy.” Heller 2010, supra at
191, citing Turner v. FCC, 520 U.S. 180, 195, 117 S.Ct. 1174
(1997). '

The State’s interest in regulating firearm safety, and the reasons for the regulations are
clear and numerous, and best described by the State. In fact, a recent study conducted by the
Coalition of Mayors Against Illegal Guns evidenced a correlation between states with lax gun
control regulation and guns trafficked out of those states. See Trace the Guns: The Link Beiween
Gun Laws and Interstate Gun Trafficking, September 2010, available at:
http:/fwww.mayorsagainstillegalguns.org/html/home /home.shtml, last accessed: November 5,

2010.

CONCLUSION

Based upon the foregoing, the County of Westchester respectfully requests that the
instant motion be granted in its entirety and that the Amended Complaint be dismissed with
prejudice and for such other and further relief as to this Court may deem just and proper. Should
the motion be denied, the County requests that it be allowed thirty (30) days from the date of

entry of such an order to answer the Amended Complaint. -

Dated: White Plains, New York
November 5, 2010 ' ROBERT F. MEEHAN

Westchester County Attorney
By: ‘

Assistant County Attorney, of Counsel
148 Martine Avenue, 67 Flor

White Plains, New York 10601
014-995-3630
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