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AMICUS CURIAE STATE OF HAWAII (BY ITS 
ATTORNEY GENERAL)'S OPPOSITION TO PLAINTIFF'S MOTION TO 

STRIKE AMICUS BRIEF SUBMITTED BY STATE OF HAWAII 
 
 Plaintiff Baker's motion to strike the State of Hawaii's amicus brief (filed in 

support of Honolulu County Defendants' petition for rehearing or rehearing en 

banc) is baseless.  First, Ninth Circuit Rule Ninth Cir. R. 29-2(a), expressly and 

unambiguously allows any State to file an amicus brief without leave of court or 

consent of the parties, in support of a petition for panel or en banc rehearing.1  

The plain language of that rule requires rejection of Plaintiff's motion. 

 Plaintiff, however, argues that the State is already a party, and thus cannot 

file as an amicus.  That claim is utterly without merit.  The State (along with its 

Governor), as party defendants, were dismissed below by the District Court on 

sovereign immunity grounds. See Clerk's Record (CR) 51 at 13-25.  And plaintiff 

did not appeal that dismissal. See Open.Br. at 2 (not challenging that dismissal).2  

                                                 
1 Ninth Circuit Rule 29-2(a) reads:  "An amicus curiae may be permitted to file a 
brief when the Court is considering a petition for panel or en banc rehearing or 
when the Court has granted rehearing. … [A] State … may file an amicus curiae 
brief without the consent of the parties or leave of court." 
 
2 Plaintiff's entire brief, including its statement of issues, did not challenge the 
dismissal of the State (on immunity and/or §1983 grounds). See Peterson v. 
California, 604 F.3d 1166, 1171 n.4 (9th Cir. 2010) (issues not discussed in brief, 
even if raised in statement of issues, are waived).  Indeed, the Memorandum 
opinion of the panel in this case, filed March 20, 2014, states in footnote 1 on p.3 
that "Baker does not contest [the] decision [rejecting all claims against the State 
and Governor] on appeal."  Finally, Plaintiff's Notice of Appeal appeals only from 
the District court's denial of preliminary injunction, not from that court's grant of 
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Therefore, the State, on appeal and when it filed its amicus brief on 4/28/14, was 

no longer a party.  As a non-party, the State is entitled to file as an amicus curiae.   

Indeed, the Ninth Circuit panel in this very case recognized that the State of 

Hawaii is no longer a party in this case.  The panel memorandum opinion, filed 

March 20, 2014, specifically states the following: 

     The district court also granted a motion for judgment on the 
pleadings as to all claims against the State of Hawaii and Governor Neil 
Abercrombie.  Baker does not contest that decision on appeal.  On 
remand, the state attorney general should be formally notified of, and 
given an opportunity to intervene in, further proceedings implicating 
the constitutionality of the state statutes. See 28 U.S.C. § 2403(b).3 

 
Baker, 3/20/14 Memorandum Opinion at 3 n.1.  Thus, this very Court in this very 

case has recognized that the State of Hawaii is no longer a party in this case.  If this 

Court had viewed the State of Hawaii as still a party, it would not have stated that 

the State may intervene.  A party, after all, would have no need to intervene. 

Indeed, 28 U.S.C. §2403(b) intervention, which this Court references, only 

applies where "a State or any agency, officer, or employee thereof is not a party."  
                                                                                                                                                             
the State's motion for judgment on the pleadings (which dismissed the claims 
against the State). See CR 54 & 55. 
 
3 28 U.S.C. §2403(b) states that:  "In any action, suit, or proceeding in a court of 
the United States to which a State or any agency, officer, or employee thereof is 
not a party, wherein the constitutionality of any statute of that State affecting the 
public interest is drawn in question, the court shall certify such fact to the attorney 
general of the State, and shall permit the State to intervene for presentation of 
evidence, if evidence is otherwise admissible in the case, and for argument on the 
question of constitutionality. …." 
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Therefore, it is clear that this Court views the State of Hawaii as no longer a party 

to this case.  As a non-party, the State is fully entitled to file a brief as an amicus 

curiae (in support of Honolulu County Defendants' petition for rehearing or 

rehearing en banc). See Ninth Circuit Rule 29-2(a) (see footnote 1 for text of this 

rule).     

Accordingly, plaintiff's motion must be denied.  Plaintiff nevertheless 

complains that the State of Hawaii has twice "sought to not participate in this 

lawsuit."  First, that is grossly misleading.  The State sought not to be sued as a 

party defendant, and did not participate on appeal as a party defendant.  The 

State never sought not to be heard as an amicus curiae.4  Second, even if 

plaintiff's statement is taken at face value, it is of no consequence to the State's 

ability to file as an amicus curiae.  If the State is not a party (which it is not, and 

this Court's panel agrees it is not, see discussion, supra at 2-3), it may choose to be 

an amicus curiae.  And as an amicus curiae, it may file an amicus curiae brief.   

 In any event, the State of Hawaii in the District Court properly sought 

dismissal as a party defendant, because, as the District Court correctly ruled 

                                                 
4 That the State did not file an amicus brief at the original briefing stage surely 
does not preclude it from filing an amicus brief after en banc review is ought.  
Amicus entities frequently submit amicus briefs only at later stages of a case.  
Indeed, many wait until a case reaches the U.S. Supreme Court.  Also, Ninth 
Circuit Rule 29-2(a) -- which governs amicus briefs submitted to support a petition 
for panel or en banc rehearing -- does not impose as a prerequisite that the amicus 
entity have filed an earlier amicus brief.  
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(which ruling plaintiffs does not appeal), plaintiff's claims do not properly run 

against the State of Hawaii because of the Eleventh Amendment and the doctrine 

of sovereign immunity. See CR 51 at 14-19.5  In short, the State of Hawaii should 

never have been sued in the first place. 

Had plaintiff properly not named the State of Hawaii to begin with, the State 

of Hawaii surely would have been allowed to file an amicus brief defending the 

constitutionality of Hawaii's public carry restriction.  It is absurd for plaintiff to 

suggest that because he improperly sued the State of Hawaii, the State of Hawaii 

cannot seek to have its sovereign immunity protected (by seeking dismissal of the 

suit against the State as a party defendant), unless it forfeits its right to file as an 

amicus curiae to defend the constitutionality of Hawaii state law. 

Second, plaintiff attaches a letter submitted by the State to the Ninth Circuit 

Clerk's office saying that the "district court granted the State and the Governor's 

motion for judgment on the pleadings and Plaintiff did not appeal that ruling," and 

that, accordingly, the State "ha[s] not participated in this appeal, including not 

filing a brief with this Court," and that it would not appear "at the oral argument."  

This letter by the State is, of course, perfectly consistent with the State now filing 

as an amicus curiae.  For the State's letter essentially recognizes that the State is 

                                                 
5 The District court also correctly ruled that "the State of Hawaii is not a 'person' 
for purposes of liability under Section 1983." CR 51 at 16.  Plaintiff did not appeal 
that ruling either. See supra, footnote 2. 
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not a party on appeal, given the State being dismissed out by the District Court, 

and no appeal having been taken from that dismissal.6 

As a non-party on appeal, the State could not participate in the appeal, by 

filing, for example, a party Answering brief.7  Similarly, plaintiff is simply wrong 

when he claims that the State of Hawaii could have filed its own petition for 

rehearing en banc, or filed one jointly with the Honolulu County Defendants.  

Because the State of Hawaii was not a party to this appeal (for all the reasons given 

above), it could not file, independently or jointly, a petition for rehearing en banc.  

Only parties may file such petitions. See FRAP 35(b) ("A party may petition for 

a hearing or rehearing en banc."). 

                                                 
6 Plaintiff tries to make something of the fact that the State of Hawaii referred to 
itself in the letter as "Defendant."  First, that is simply an accurate description of 
the State of Hawaii being an entity that was named as a Defendant in the 
Complaint.  Second, regardless of what the State refers to itself as, because the 
State was dismissed out by the District Court, and no appeal was taken from that 
dismissal, the State was not a party on appeal, even if the State had tried to 
proclaim otherwise (though it never did). 
   
7 Moreover, it is not apparent what the State would have argued in a party 
Answering Brief.  It certainly would not have argued about the correctness of the 
Eleventh Amendment/sovereign immunity dismissal, because that issue was not 
before this appellate Court (plaintiff having not appealed that ruling).  Nor would it 
have been appropriate for the State as a party to have addressed the constitutional 
issues when the constitutional claims no longer ran against it as a defendant party 
(the claims against the State as a defendant party having been dismissed below on 
Eleventh Amendment/sovereign immunity grounds, and no appeal having been 
taken of that dismissal). 
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Plaintiff also wrongly claims -- based upon his incorrect assertion that the 

State cannot be an amicus -- that Hawaii's amicus brief is untimely.  Under Ninth 

Circuit Rule 29-2(e)(1), the time for filing such an amicus brief is "no later than 10 

days after the petition … of the party the amicus wishes to support is filed …."  

Thus, Hawaii's amicus brief, electronically submitted on April 28, 2014 (April 27th 

being a Sunday), is timely, as the Honolulu County Defendants' petition for 

rehearing or rehearing en banc was filed April 17, 2014. 

 Plaintiff Baker's motion is baseless, and must be denied. 

Furthermore, the Ninth Circuit has made clear that even named State 

officials who affirmatively seek dismissal on Eleventh Amendment sovereign 

immunity grounds in the trial court, and are dismissed, may nevertheless come 

back in on appeal pursuant to 28 U.S.C. § 2403(b), to argue in defense of the 

constitutionality of challenged state statutes. See Yniguez v. State of Arizona, 939 

F.2d 727, 739-40 (9th Cir. 1991) (allowing Arizona Attorney General, despite his 

having successfully sought his dismissal from the case below on Eleventh 

Amendment sovereign immunity grounds, to nonetheless participate and argue on 

appeal in defense of the constitutionality of the challenged Arizona statute).  This 

is perfectly analogous to the situation in the case at bar, where the State of Hawaii 

successfully sought dismissal below on Eleventh Amendment sovereign immunity 

grounds, and the State now wishes to argue on appeal, as an amicus, in support of 
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the constitutionality of the challenged state statutory public carry restrictions. 

Indeed, the Ninth Circuit in Yniguez gave the "intervening" State Attorney 

General a role equivalent to an amicus curiae, by making clear that the Attorney 

General (who had successfully sought his dismissal below), although allowed to 

fully argue on appeal in defense of the constitutionality of the state statute, was not 

a "party," and thus could not, for example, himself file an appeal. Id. at 740.  The 

Arizona Attorney General was thus allowed back in as a non-party only entitled to 

argue on appeal in defense of constitutionality -- a role virtually identical to being 

allowed in on appeal as an amicus curiae.  In short, the kind of limited 

"intervention" on appeal Yniquez allows under 28 U.S.C. § 2403(b) for state 

parties who successfully sought dismissal below is the legal and practical 

equivalent to those former parties being allowed to file an amicus curiae brief on 

appeal. 

 It is, therefore, all the more clear that the State of Hawaii should not, on 

appeal, be deemed a "party" who could file party pleadings (here, a petition for 

rehearing en banc), when Yniquez indicates that an entity that successfully sought 

its dismissal below -- like the State of Hawaii in this case -- is not a "party."  This 

is certainly the case here, where plaintiff does not even appeal the State of Hawaii's 

dismissal on Eleventh Amendment sovereign immunity and other grounds.8  

                                                 
8 See footnote 2, supra. 
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 The Ninth Circuit in Yniguez made abundantly clear that an entity like the 

State of Hawaii, despite having successfully sought its dismissal below, is entitled 

to present argument on appeal in defense of the constitutionality of Hawaii's gun 

laws, explaining that "the simple fact is that unless we allow the Attorney 

General to make his argument we will have to pass judgment on the 

constitutionality of a provision of Arizona law without hearing the views of 

the state of Arizona." Yniquez, 939 F.2d at 739. 

 For the above reasons, the State of Hawaii is properly an amicus curiae, and 

timely and properly filed its amicus brief in support of Honolulu County 

Defendants' petition for rehearing or rehearing en banc.  Plaintiff-Appellant 

Baker's motion to strike Hawaii's amicus brief, therefore, should, respectfully, be 

denied. 

 DATED:  Honolulu, Hawaii, April 30, 2014. 
 
      /s/ Girard D. Lau                                _                        
      GIRARD D. LAU 
      Solicitor General of Hawaii 
      KIMBERLY TSUMOTO GUIDRY 
      First Deputy Solicitor General 
      ROBERT T. NAKATSUJI 
      Deputy Solicitor General 

      Attorneys for Amicus 
Curiae State of Hawaii, 
by its Attorney General 
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