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QUESTIONS PRESENTED 

1. Whether California Penal Code section 
12021(c)(1), which prohibits ownership, possession,  
or control of a firearm for ten years after conviction of 
an enumerated misdemeanor, is unconstitutional 
under the Second Amendment as applied in this case.    

2. Whether heightened scrutiny under the 
Fourteenth Amendment Equal Protection Clause 
applies and renders invalid California Penal Code 
section 12021(c)(1)’s nonrestriction of persons with 
similar misdemeanors from other jurisdictions.  
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STATEMENT 

 Petitioner was charged with felony possession of 
firearms within ten years of a conviction for an 
enumerated misdemeanor, under California Penal 
Code section 12021(c)(1). Petitioner moved to dismiss 
the charges under the Second Amendment. The trial 
court ruled that the statute constitutionally 
prohibited his gun possession based on a 2006 
conviction of misdemeanor battery. Petitioner waived 
a jury trial and testified that after he spoke to the 
judge who granted him probation in the battery case, 
he thought his guns, which were seized from his 
home in a probation search, were allowed during 
hunting season.  Petitioner was convicted and 
granted probation again.  Pet. App. 2a-4a.  The 
California Court of Appeal affirmed the judgment.  
Pet. App. 40a.  The California Supreme Court denied 
review.  Pet. App. 55a.   
 1. The Second Amendment provides: “A well 
regulated Militia, being necessary to the security of a 
free State, the right of the people to keep and bear 
Arms, shall not be infringed.”  U.S. Const. amend. II. 
District of Columbia v. Heller, 554 U.S. 570 (2008), 
held that the Amendment confers on “law-abiding, 
responsible citizens” an individual right “to use arms 
in defense of hearth and home.”  Id. at 635.  The 
Court stated that the right “is not unlimited” and 
historically was not considered “a right to keep and 
carry any weapon whatsoever in any manner 
whatsoever and for whatever purpose.”  Id. at 626.  
The Court identified several “exceptions,” which it 
characterized as “permissible” “regulations of the 
right[.]”  Id. at 635.  It said: “Although we do not 
undertake an exhaustive historical analysis today of 
the full scope of the Second Amendment, nothing in 
our opinion should be taken to cast doubt on the 
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longstanding prohibitions on the possession of 
firearms by felons and the mentally ill, or laws 
forbidding the carrying of firearms in sensitive places 
such as schools and government buildings, or laws 
imposing conditions and qualifications on the 
commercial sale of arms.”  Id. at 626-27.  See also 
McDonald v. City of Chicago, 561 U.S. __,__, 130 S. 
Ct. 3020, 3047, 177 L. Ed. 2d 894 (2010) (plurality 
opinion of Alito, J.) (“repeat[ing] th[ese] assurances” 
in concluding that the right to keep and bear arms is 
binding upon the States through the Fourteenth 
Amendment). The Court cautioned that “[w]e identify 
these presumptively lawful regulatory measures only 
as examples; our list does not purport to be 
exhaustive.”  Heller, 554 U.S. at 627 n.26.  
 Heller struck down District of Columbia 
ordinances that prohibited any handgun in the home 
and required that any firearm in a home be kept 
unloaded and inoperable.  Id. at 628-30, 634-35.  The 
Court “declin[ed] to establish a level of scrutiny for 
evaluating Second Amendment restrictions,” id. at 
634, explaining that “[u]nder any of the standards of 
scrutiny that we have applied to enumerated 
constitutional rights,” the District of Columbia’s 
handgun ban “would fail constitutional muster,” as 
did its ban on operable firearms even for home 
defense.  Id. at 628-30 & n.28.  The Court rejected 
rational-basis scrutiny, which the handgun ordinance 
would pass, stating that rationality review, like that 
in Engquist v. Oregon Dept. of Agriculture, 553 U.S. 
591, 603 (2008) (under the Equal Protection Clause), 
“could not be used to evaluate the extent to which a 
legislature may regulate a specific, enumerated 
right,” else “the Second Amendment would be 
redundant with the separate constitutional 
prohibitions on irrational laws, and would have no 
effect.”  Id. at 628 n.27.  The Court also rejected an 
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“interest-balancing” test proposed by Justice Breyer 
in dissent.  Id. at 634-35; see id. at 688-91 (Breyer, J. 
dissenting). The Court directed the District to 
register Heller’s handgun and license him to carry it 
in the home—“[a]ssuming that [he] is not disqualified 
from the exercise of Second Amendment rights . . . .”  
Id. at 635.   
 2. California Penal Code section 242 reads:  
“Battery defined.  A battery is any willful and 
unlawful use of force or violence upon the person of 
another.”  In 2006, the California Superior Court 
convicted petitioner of misdemeanor battery and 
placed him on probation.  Pet. App. 25a.   
 3. In April 2008, officers conducted a probation 
search of defendant’s home.  Pet. App. 3a.  They 
found four firearms:  a Remington 700, a Winchester 
100, a Benelli Black Eagle, and a Savage Arms 110.  
Ibid.  At the time of the search, petitioner told the 
officers, “There ain’t nothing wrong with me having 
guns.”  Ibid.   
 Based on his battery conviction, petitioner was 
charged, by information, with four felony counts of 
owning, possessing, and having custody of a firearm, 
within ten years of an enumerated misdemeanor 
conviction, a violation of California Penal Code 
section 12021(c)(1).  Pet. App. 2a.1   
                                         

1 Section 12021 restricts firearm possession 
by specified categories of persons, including felons 
and certain misdemeanants. (§ 12021, subds. (a), 
(c).) With exceptions not relevant here, section 
12021, subdivision (c)(1) provides “any person who 
has been convicted of a misdemeanor violation of 
Section 71, 76, 136.1, 136.5, or 140, subdivision (d) 
of Section 148, Section 171b, paragraph (1) of 
subdivision (a) of 171c, 171d, 186.28, 240, 241, 242, 
243, 243.4, 244.5, 245, 245.5, 246.3, 247, 273.5, 
273.6, 417, 417.6, 422, 626.9, 646.9, 12023, or 

(continued…) 
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 4. The firearms case was pending in October 
2008 when another probation search of petitioner’s 
home revealed shotgun shells in a camouflage bag in 
his bedroom closet and in storage tubs in the garage, 
Pet. App. 3a-4a, as well as stolen property.  
Petitioner told the officers the shells were for 
hunting.  Pet. App. 4a.  Another information charged 
him with felony possession of ammunition by a 
person prohibited from possessing firearms (Cal. 
Penal Code § 12316(b)(1)), enhanced by an allegation 
that he was released in the firearms case at the time 
(Cal. Penal Code § 12022.1(b)), and with receiving 
stolen property (Cal. Penal Code § 496(a)).  Pet. App. 
3a-4a.   
 At a jury trial on that information, petitioner 
testified that he was an avid hunter who typically 
kept 1,000 rounds of ammunition on hand, that he 
had pleaded no contest to battery in 2006, and that 
the guns seized in the April 2008 search were 
                                         
(…continued) 

12024, subdivision (b) or (d) of Section 12034, 
Section 12040, subdivision (b) of Section 12072, 
subdivision (a) of former Section 12100, Section 
12220, 12320, or 12590, or Section 8100, 8101, or 
8103 of the Welfare and Institutions Code, any 
firearm-related offense pursuant to Sections 871.5 
and 1001.5 of the Welfare and Institutions Code, or 
of the conduct punished in paragraph (3) of 
subdivision (g) of Section 12072, and who, within 10 
years of the conviction, owns, purchases, receives, 
or has in his or her possession or under his or her 
custody or control, any firearm is guilty of a public 
offense, which shall be punishable by imprisonment 
in a county jail not exceeding one year or in the 
state prison, by a fine not exceeding one thousand 
dollars ($1,000), or by both that imprisonment and 
fine. . . .” 

 Pet. App. 2a-3a n.2. 
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registered.  Pet. App. 25a-26a.  The jury convicted 
petitioner of the ammunition charge and found the 
enhancement true; it acquitted on the stolen property 
charge.  Pet. App. 4a.   
 5. Subsequently, in March 2009, petitioner 
moved to dismiss the firearms case, citing Heller.  
Pet. App. 4a. He argued his misdemeanor battery 
conviction unconstitutionally disqualified him from 
the Second Amendment right to keep arms.  Pet. 
App. 4a, 14a n.8.  The court denied the motion under 
People v. Flores, 169 Cal. App. 4th 568, 86 Cal. Rptr. 
3d 804 (2008) (Flores).  Pet. App. 4a.  In Flores, the 
court observed that the broad gun ban in Heller is far 
removed from misdemeanant prohibitions aimed at 
specific types of crimes, and noted that nonviolent 
felonies come within Heller’s list of exceptions to the 
right to bear arms. Flores found no principled 
argument for striking section 12021(c)(1)’s restriction 
on guns based on the enumerated misdemeanors, 
which “disarms persons who have proven unable to 
control violent criminal impulses.”  Id. at 574-75; see 
also People v. Villa, 178 Cal. App. 4th 443, 448-49, 
100 Cal. Rptr. 3d 463 (2009) (following Flores to 
uphold Cal. Penal Code § 12021(e), which bans gun 
possession, until age 30, by persons with juvenile 
adjudications for offenses listed in § 12021(c)(1)).   
 6. At a bench trial, petitioner testified that he 
discussed his guns with the judge who granted him 
probation in the 2006 battery case and that he 
understood from a “stipulation” that his gun right 
was restricted to hunting season.  Pet. App. 26a n.15.  
No stipulation, probation condition containing a gun 
restriction, or transcript of the 2006 proceedings is in 
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the record.  Pet. App. 22a n.11, 26a n.15, 45a. 2  
Finding his mistake of law no defense, the court 
convicted petitioner as charged.  See Pet. App. 4a.   
 7. The court granted petitioner three years’ 
probation in both the firearms and ammunition 
cases.  Pet App. 4a.  The court decided to provide 
petitioner an opportunity “one last time” to live “in a 
law-abiding way” despite petitioner's “mini-crime 
spree” in recent years.  Pet. App. 40a.   
 8.  The California Court of Appeal affirmed.  
Pet. App. 40a.  The published part of the opinion held 
section 12021(c)(1)’s gun restriction on misdemeanor 
batterers conforms to the Second Amendment, and 
that its nonrestriction of persons with similar 
misdemeanors from other jurisdictions does not 
violate the Equal Protection Clause.  Pet. App. 4a-
24a.3   

                                         

 2 Petitioner did not testify the judge told him the firearm 
and ammunition statutes did not apply to him or were 
suspended.  Pet. App. 32a n.16.  By statute, notice of a firearms 
restriction is provided administratively, but omitted notice is 
not a defense to a subsequent gun violation.  See Cal. Penal 
Code § 12021(d)(2).  Petitioner did not assert he was subject to a 
probation gun restriction for a nonenumerated misdemeanor, 
the violation of which is a misdemeanor, not a felony.  See Cal. 
Penal Code § 12021(d)(1). Petitioner also did not claim the 
statutory gun restriction on his battery conviction was subject 
to judicial override provisions.  See Cal. Penal Code § 
12021(c)(2) & (3) (authorizing discretionary judicial override for 
certain predicate misdemeanors disqualifying peace officers 
from employment and for predicate misdemeanors added to the 
restricted class  after conviction).  Petitioner asserted no 
statutory exemptions for his guns—i.e., found property, 
disarming of one committing a crime against the possessor, 
and/or transitory possession for disposition by a law 
enforcement agency.  See Cal. Penal Code § 12021(h)(1)(A)-(D). 

3 Petitioner did not raise the equal protection claim in 
(continued…) 
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 a. As to the Second Amendment claim, 
petitioner “made no showing as to the nature or 
magnitude of the force he used in connection with his 
predicate offense.” Pet. App. 14a n.7.  He did not 
assert that section 12021(c)(1) is facially invalid or 
that it “cannot constitutionally be applied to a person  
convicted of a violent misdemeanor, such as the 
defendant in Flores”; rather, he claimed only that the 
statute “cannot constitutionally be applied to any 
person convicted of a nonviolent misdemeanor.” Id. at 
n.8.  Recognizing McDonald’s incorporation of the 
Second Amendment through the Fourteenth 
Amendment, the state court found traditional 
limitations on the right to bear arms  reaffirmed in 
Heller.  Pet. App. 5a (quoting Heller, 524 U.S. at 626).  
Citing both California and federal decisions, the 
court rejected petitioner’s demand for strict scrutiny 
of the gun restriction based on what he characterized 
as his nonviolent misdemeanor.  Pet. App. 8a-14a.  
The state court contrasted the flat gun ban in Heller 
with longstanding prohibitions on gun possession, 
like those for felons and the mentally ill, which 
assumedly disqualify persons from exercising Second 
Amendment rights, as this Court described in its 
examples of “‘presumptively lawful’” regulatory 
measures.  Pet. App. 6a, and 8a (quoting Heller, at 
626-27 & n.26).  Consistent with Flores, the court of 
appeal found section 12021(c)(1) analogous to felon-
                                         
(…continued) 
the trial court, but the California Court of Appeal found no 
forfeiture, viewing the issue as one of pure law on undisputed 
facts.  Pet. App. 16a.   

Petitioner acknowledges in his petition for certiorari 
that he raised no Second or Fourteenth Amendment challenges 
to the conviction of unlawful possession of ammunition, and, 
accordingly, that the ammunition conviction is not in issue.  Pet. 
5 n.4.    
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in-possession laws.  Pet. App. 6a, 8a.  Similar 
statutes, the state court noted, are upheld by 
virtually all federal and California courts.  Pet. App. 
8a-13a.  The court rejected petitioner’s assertion that 
battery is nonviolent, observing that the crime’s 
definition requires force or violence on another, and 
that the trial court correctly observed, in denying 
petitioner’s motion to dismiss, that battery, like 
assault, presents a threat to public order.  Pet. App. 
14a.  As the Second Amendment permits the 
government to prohibit all felons (including 
nonviolent offenders) from possessing firearms, the 
court said government can “also prohibit firearm 
possession by misdemeanants who have shown a 
propensity to commit violence against others.”  Ibid. 
(footnote omitted).  It found petitioner disqualified by 
the misdemeanor battery conviction from keeping 
guns.  Pet. App. 13a, 14a n.7, 15a.4   
 b. Respecting the equal protection claim, the 
court found the gun regulation limited to the State’s 
own misdemeanants permissible under rational-basis 
review, citing Lewis v. United States, 445 U.S. 55 
(1980), and United States v. Vongxay, 594 F.3d 1111, 
1118-19 (9th Cir. 2010).  Pet. App. 18a-19a.  Heller’s 
exception for felon-in-possession laws, the court 
found, also renders heightened scrutiny 
                                         

4 In passing, the court of appeal rejected (Pet App. 15a) 
petitioner’s argument, under both the Second Amendment and 
the Fourteenth Amendment Due Process Clause, attacking 
California decisions on self-defense, which deny a disqualified 
person’s anticipatory keeping of a gun for self-defense, but 
privilege that person’s use of a gun to ward off imminent peril 
(unlike the no-operable-firearm ban in Heller).  Appellant’s 
Opening Br. at 10-17, People v. Delacy, 192 Cal. App. 4th 1481, 
122 Cal. Rptr. 3d 216 (2008) (No. A125803). As neither question 
in the petition for certiorari refers to a substantive due process 
claim (Pet. ii), we do not address it.   
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inappropriate.  Pet. App. 19a-20a. The court found 
two justifications for the statute’s nonrestriction of 
persons with similar out-of-state misdemeanor 
convictions.  Both, it explained, emanate from the 
legislative judgment that, unlike felonies, “not all 
misdemeanors, which vary widely in substance and 
seriousness, suggest that the violator cannot 
responsibly possess weapons.”  Pet. App. 21a.  First, 
“other jurisdictions might not treat misdemeanor 
crimes, or at least some [of them], with the same 
level of due process afforded in California.”  Ibid.  
Specifically, California provides counsel and notice 
before imposing a misdemeanor gun restriction, 
which is not necessarily true of other jurisdictions.  
Pet. App. 21a-22a.  Second, enumerating the class of 
restricted crimes would require parsing forty-nine 
other States’ laws.  Pet. App. 22a.  The legislative 
alternative of designating general categories of 
qualifying crimes only approximates the elements of 
similar crimes in other jurisdictions, “making it 
difficult for an offender to know whether a particular 
out-of-state misdemeanor is included in a category 
subject to the ban, and thereby raising issues of due 
process.”  Pet. App. 23a (citing United States v. 
Moore, 543 F.3d 891, 897 (7th Cir. 2008).  As support 
for its conclusion, the court cited Logan v. United 
States, 552 U.S. 23, 35-36 (2007).  There, the Court 
found Congress, in 1986, structured 18 U.S.C. § 
921(a)(20)(B) so that punishment for felon in 
possession of a gun turned, in part, on whether State 
law restored civil rights for a predicate conviction of 
misdemeanor battery, but did not extend the same 
treatment if civil rights were retained, and a decade 
later made a similar distinction in prohibiting guns 
to those convicted of misdemeanor domestic violence 
in 18 U.S.C. § 921(a)(33)(B)(ii).  
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 9. A dissent declined to reach the Second 
Amendment issue.  Pet. App. 40a-41a.  The dissent 
would have reversed on the equal protection claim 
under either intermediate or minimum scrutiny.  Pet. 
App. 47a-53a. The dissent suggested an “easily 
resolved” solution by legislation encompassing a 
“broad definition of the class of crimes of other 
jurisdictions,” including misdemeanors involving the 
use or attempted use of physical force or the 
threatened use of a deadly weapon, as Congress did 
in prohibiting gun possession by those convicted of 
misdemeanor  domestic violence.  Pet. App. 52a 
(citing 18 U.S.C. §§ 921(a)(33)(A), 922(g)(9)).   
 10. In a petition for review, petitioner asserted 
that section 12021(c)(1) fails strict scrutiny 
demanded by the Second Amendment and the Equal 
Protection Clause.  Appellant’s Pet. for Review at 8-9, 
17-18, People v. Delacy, 192 Cal. App. 4th 1481, 122 
Cal. Rptr. 3d 216 (2008) (No. S191745).  On June 8, 
2011, the California Supreme Court denied review.  
Justice Kennard voted to grant review.   
 11. The petition for writ of certiorari was filed 
on September 6, 2011.  On October 18, 2011, the 
Court requested a response.  Time for the response 
was extended to December 16, 2011.   

REASONS WHY THE PETITION SHOULD BE 
DENIED  

Petitioner contends (Pet. 7-16) that certiorari is 
warranted because the decision below widens an 
existing conflict among courts reviewing gun laws 
challenged under the Second Amendment after 
District of Columbia v. Heller, 554 U.S. 570 (2008).  
He also argues (Pet. 6, 16-18) that the State’s gun 
restriction on misdemeanants impermissibly expands 
Heller’s exception for felon-in-possession laws, which 
he views as obiter dictum threatening safe harbor to 
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broad laws making “accidental felons” of those 
unaware that a “minor misdemeanor” compels their 
surrender of arms.  Finally, he asserts (Pet. 6-7, 19-
21) that the lower court’s rejection of his equal 
protection claim conflicts with federal circuit court 
decisions and with this Court's rejection of rational 
relationship review in footnote 27 of Heller.  These 
claims do not merit review.   

I. NO SUBSTANTIAL QUESTION EXISTS THAT 
THE SECOND AMENDMENT PERMITS A 
BATTERER’S TEMPORARY DISARMING. 

Petitioner argues (Pet. 8) that the State court 
below created a “scrutiny-free ‘safe harbor’” under 
the Second Amendment for analogues of Heller’s 
regulatory exceptions, instead of assessing 
“presumptively lawful” restrictions to determine 
“whether the presumption was rebutted.”  He asserts 
the decision deepens an existing conflict on the 
question among federal circuit courts.  Id. 

That argument repackages the decision below 
as one rejecting the effort of petitioner to rebut 
Heller’s presumption.  But petitioner never made 
such an effort.  His argument was that the State’s 
gun prohibition based on a battery conviction is not 
within the regulatory exceptions in Heller.  See Pet. 
App. 13a-15a & n.8.  He did not claim that the 
presumptively lawful gun restriction on specified 
misdemeanants nevertheless has to be examined for 
constitutionality based upon an analysis of 
petitioner’s own individual circumstances. He 
presented none.  See Pet. App. 14a n.7.       

Moreover, the conflict in decisions identified in 
the petition does not encompass the issue composing 
petitioner’s facial attack on California Penal Code 
section 12021(c)(1).  The court below was clear in its 
decision that the facial attack failed because 
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petitioner did not contest that the statute was 
capable of valid application.  Pet. App. 14a n.8.  He 
urged only that battery is a nonviolent misdemeanor, 
unlike other misdemeanors that he tacitly 
acknowledged as analogues of Heller’s exception for 
felon-in-possession laws.  See ibid.  

That every gun prohibition on misdemeanants, 
presumptively lawful or not, must be scrutinized for 
means-ends constitutionality free of “safe harbors” is 
one argument under Heller.  It is something else 
entirely to argue that one offense (battery), by 
constitutional fiat, must be delisted from the 
enumerated misdemeanors that trigger a 
presumptively lawful gun prohibition within Heller’s 
“safe harbor.”  The latter was the Second 
Amendment question decided below.  That question 
is not in the petition.  And probably that is because it 
is trivial.    

 Whether Heller’s exception for felon-in-
possession laws is a presumptively lawful “safe 
harbor” or “merely dicta” (Pet. 11) is itself a too 
slender legal thread for review.  First, the principle of 
stare decisis adheres not only to the Court’s holdings, 
“‘but also to their explications of the governing rules 
of law.’”  Seminole Tribe of Fla. v. Florida, 517 U.S. 
44, 67 (1996) (quoting County of Allegheny v. 
American Civil Liberties Union, Greater Pittsburgh 
Chapter, 492 U.S. 573, 668 (1989) (Kennedy, J., 
concurring and dissenting)). The Court gave 
judgment for Heller’s licensing and his gun’s 
registration “[a]ssuming that [he] is not disqualified 
from the exercise of Second Amendment rights . . . .”  
Heller, 554 U.S. at 635.  Heller would not have his 
gun had he been (or become) a felon.   It is difficult to 
see how the safe harbor for such laws is dicta. 

Second, petitioner cites an array of federal and 
state cases that have applied varying standards of 
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review to different firearm restrictions in a wide 
range of contexts (Pet. 9-4 & nn.8, 9), but he has not 
pointed to a case that applies strict scrutiny to felon-
in-possession laws.  Nor does petitioner try to justify 
applying strict scrutiny to gun regulations on 
batterers as he argued below.  Moreover, it is unclear 
how this swath of decisions is relevant.  Petitioner 
gives no reason why felon-in-possession laws 
necessarily must be treated analytically like other 
regulatory exceptions that are listed in Heller or that 
may be recognized subsequently.  For example, it is 
not obvious that California’s temporary suspension of 
gun rights for convicted batterers necessarily must 
yield to the same review that courts might apply to a 
presumptively lawful regulation like a concealed 
weapons law (a type of regulation irrelevant to 
Heller’s obtaining a license for a gun in his home, but 
that was familiar to those who ratified the 
Fourteenth Amendment), or a law that imposes  
conditions on a sale of a gun (a type of regulation 
that might involve considering its “undue burden”).  
See Gonzales v. Carhart, 550 U.S. 124, 156 (2007). 

Third, the federal circuits petitioner cites for a 
conflict with the court below did not strike down a 
misdemeanant-in-possession law when the question 
was before them.  United States v. Booker, 644 F.3d 
12, 26 (1st Cir. 2011), petition for cert. filed Oct. 3, 
2011 (No. 11-6765); United States v. Staten, __ F.3d 
__, 2011 WL 6016976, *11 (4th Cir. 2011); United 
States v. Chester, 628 F.3d 673, 680 (4th Cir. 2010); 
United States v. Skoien, 614 F.3d 638, 642 (7th Cir. 
2010) (en banc), cert. denied, 131 S. Ct. 1674 (2011); 
see also In re United States, 578 F.3d 1195, 1200 
(10th Cir. 2009) (order) (“Nothing suggests that the 
Heller dictum, which we must follow, is not inclusive 
. . . of those convicted of misdemeanor domestic 
violence”).  Moreover, these circuit court decisions 
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concern the potential lifetime gun ban for domestic 
violence misdemeanants under 18 U.S.C. § 922(g)(9).  
This case, of course, does not concern such a law as 
the California statute prohibits gun possession for 
ten years. 
 Petitioner also argues (Pet. 17) that 
fundamental rights are undermined by the decision 
below.  But this Court’s regulatory exception for 
felon-in-possession laws in Heller mirrors its 
repeated recognition in earlier decisions “that a 
legislature constitutionally may prohibit a convicted 
felon from engaging in activities far more 
fundamental than the possession of a firearm.”  
Lewis v. United States, 445 U.S. 55, 66 (1980) (citing 
Richardson v. Ramirez, 418 U.S. 24 (1974) 
(disenfranchisement); De Veau v. Braisted, 363 U.S. 
144 (1960) (proscription against holding office in a 
waterfront labor organization); Hawker v. New York, 
170 U.S. 189 (1898) (prohibition against the practice 
of medicine)).  Any felony conviction, including one 
obtained without constitutionally required counsel, 
can rationally result in a gun prohibition.  Lewis, 445 
U.S. at 66.  Upholding Title VII of the Omnibus 
Crime Control and Safe Streets Act of 1968, this 
Court in Lewis deferred to “Congress’ worry about 
the easy availability of firearms, especially to those 
persons who pose a threat to community peace” and 
to Congress’ focus on the “nexus between violent 
crime and the possession of a firearm by any person 
with a criminal record.”  Lewis, 445 U.S. at 66 (citing 
114 Cong. Rec. 13220 (1968) (remarks of Sen. 
Tydings); id., at 16298 (remarks of Rep. Pollock)).  
The same concern and nexus validate the California 
Legislature’s decision to augment its felon-with-a-
gun law in California Penal Code section 12021(a) 
with a ten-year gun restriction on those convicted of 
misdemeanors enumerated in section 12021(c)(1).   
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Heller and McDonald v. City of Chicago, 561 
U.S. __, 130 S. Ct. 3020, 3047, 177 L. Ed. 2d 894 
(2010), reflect that the California Legislature’s choice 
is one the Second Amendment allows.  Felon-in-
possession laws are among several regulatory 
exceptions to the Amendment listed in Heller. The 
list does not “purport to be exhaustive.”  Heller, 554 
U.S. at 627 n.26.  That exception, by its nature, 
stands in opposition to gun bans, like the ones in 
Heller aimed at guns possessed by “law-abiding, 
responsible citizens.”  See id. at 635. 

Moreover, the disarming of citizens who prove 
unacceptable risks to public order, or who appear 
otherwise insufficiently responsible to the body 
politic, is legislative work older than the Nation.5  
                                         

5  For example, founding-era laws commonly deemed 
forfeited mishandled guns, see Heller, 554 U.S. at 633, as well 
as the guns of some interlopers, see Churchill, Gun Regulation, 
the Police Power, and the Right to Keep Arms in Early America, 
25 Law & Hist. Rev. 139, 164 (2007) (Churchill) (“Each colony . . 
. provided that hunters without a ‘settled habitation’ or 
residence in the colony would forfeit their guns.”). 

Amicus curiae California Rifle and Pistol Association 
Foundation, Inc. (CRPA) presents founding-era state 
ratification convention proposals to allow disarming for crimes 
committed, for real danger of public injury from individuals, 
and for actual rebellion, and, as urged by Samuel Adams in 
Massachusetts, to limit the right to “peaceable citizens.”  Brief 
for CRPA as Amici Curiae Supporting Petitioner at 8, 11-12 
(CRPA Br.).  Recognizing the Amendment does not contain such 
language, CRPA argues those proposals reflect, at most, the 
“sketchiest evidence that violent felons and insurrectionists 
might constitutionally be disarmed.”  Id. at 12.  But battery 
involves force and violence that represents real danger of public 
injury from individuals.  The Massachusetts and Pennsylvania 
conventions recognized “the power to disarm criminals and 
those engaged in riot, affray, and other breaches of the peace.”  
Churchill at 168; see also Glenn Harlan Reynolds, A Critical 
Guide to the Second Amendment, 62 Tenn. L. Rev. 461, 480 

(continued…) 
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The reliability of a conviction (or a charge) for 
prognostication is an issue for lawmakers considering 
a gun statute like California’s list of enumerated 
misdemeanors—all crimes threatening public order.6  
That is no different in its legislative character than 
other common criteria, like dishonorable military 
discharge, drug and alcohol addiction, mental 
incompetency, age, alienage, restraining orders, or 
parole and probation status. 7   Heller’s regulatory 
exceptions cabin such line-drawing from heightened 
scrutiny.8  

Petitioner contends (Pet. 16) that this view 
“undermines Heller,” and he invites the Court “to 
                                         
(…continued) 
(1995) (the implication from the founding era’s emphasis “on the 
virtuous citizen is that the right to arms does not preclude laws 
disarming the unvirtuous (i.e. criminals) or those who, like 
children or the mentally imbalanced, are deemed incapable of 
virtue”) (internal quotation marks and footnote omitted).    

6 CRPA observes (CRPA Br. 17) that the enumerated 
offenses in section 12021(c)(1) include threats and possessing 
and transferring weapons without violence.  The same could be 
said of felon-in-possession laws. Petitioner’s case concerns 
battery, which definitionally involves force or violence.  See Pet. 
App. 14a. 

7 Acknowledging that laws commonly prohibit firearms 
on those bases, CRPA expressly declines to take a position on 
their constitutionality.  CRPA Br. 17-18.  Since the charges in 
this case arose from a seizure of guns in an unchallenged 
probation search, CRPA’s argument cannot be with disarming 
petitioner.  Its argument must be with punishing him for a 
possession crime additional to or in lieu of any punishment for a 
probation violation.  Its position is anomalous.  Petitioner does 
not make clear what position, if any, he has on these other laws. 

8 Petitioner misses the issue in his claim (Pet. 6) that 
California’s gun law makes for “accidental felons” based on 
“minor misdemeanor[s].”  Were his predicate offense a felony, 
petitioner might equally assert “accidental” misunderstanding 
of gun laws—for all the good it would do.  
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elaborate more on the scope” of the Second 
Amendment (Pet. 18).  He complains that the court 
below found “a [constitutional] right [to bear arms] 
that encompasses only ‘immediate’ self-defense, and 
only when attacked.”  Pet. 17.  He asserts that the 
court viewed the Amendment as “little more than the 
Castle Doctrine combined with the right of self-
defense[[[” (Pet. 16-17 (footnote omitted)), and that it 
pronounced the right to bear arms “second-class” 
based on dictum in Heller, and “extinct” based on 
case-by-case analysis that fails to insist upon that 
right (Pet. 18 (citing Heller, 554 U.S. at 634-36)). 

The lower court held none of that.  Petitioner’s 
rhetoric obscures his own argument and the decision 
below.  Petitioner’s Second Amendment complaint 
was not that his guns were needed to defend his 
castle.  His objection was that a convicted batterer is 
entitled to guns. That argument redistills the view 
that a restriction of gun rights based on a prior crime 
“can rationally be supported only if the historical fact 
of conviction is indeed a reliable indicator of potential 
dangerousness.”  Lewis, 445 U.S. at 72 (Brennan, J., 
dissenting).  But Lewis interred that argument. It 
upheld the federal gun statute as against an equal 
protection claim, under the Fifth Amendment, that 
urged Congress unconstitutionally included felons 
with invalid convictions in the restricted class.  Id. at 
65-67.  The Court explained that Congress’ focus was 
not on the predictive reliability of the predicate 
offense, “but on the mere fact of conviction, or even 
indictment, in order to keep firearms away from 
potentially dangerous persons.”  Id. at 67.   Finding 
that legislative judgment “rational,” id., the Court 
observed that the dissent’s contrary “assertion seems 
plainly inconsistent with the deference that a 
reviewing court should give to a legislative 
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determination that, in essence, predicts a potential 
for future criminal behavior.”  Id. at 67 n.9. 

Thus, the Court already has counted both 
indicted and convicted, not just violent, felons among 
potentially dangerous persons a gun prohibition can 
constitutionally police.9  The California Legislature 
in section 12021(c)(1) decided that the fact of 
conviction of certain misdemeanors representing a 
threat to public order were, likewise, sufficiently 
reliable indicators of the need for a time-out when it 
comes to gun possession.  Lewis did not leave the 
Fifth Amendment a “second-class” right or “extinct.”  
Neither is the Second Amendment left in such a state 
by the lower court’s application of one of Heller’s 
regulatory exceptions to reject petitioner’s claim that 
his predicate conviction is an insufficient predictor of 
dangerousness that does not authorize even a 
temporary gun restriction.    

II. THE EQUAL PROTECTION HOLDING 
BELOW IS NOT IN CONFLICT WITH HELLER 
AND PRESENTS NO SUBSTANTIAL ISSUE 
FOR REVIEW     

Petitioner argues (Pet. 19) that section 
12021(c)(1) is constitutionally invalid by not 
punishing the possession of guns by persons with 
similar misdemeanors from other States or countries. 
He claims that “[t]here is not any legitimate 
governmental interest, much less an important or a 
compelling one, served by such a discriminatory 
classification.”  Id.  

                                         
9 So has Congress.  In 2006, it provided conditions for 

pretrial bail in child pornography cases that require the 
defendant to “refrain from possessing a firearm.” 18 U.S.C.        
§ 3142(c)(1)(B)(viii). 
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That argument demonstrates no purpose to be 
served by reviewing this case, beyond mere error 
correction.  If petitioner’s argument is right, then 
heightened means-end scrutiny is unnecessary and 
not outcome-determinative.  The case would be 
resolved, as the dissent below suggested it should 
(Pet. App. 40a-41a), without reaching the Second 
Amendment issue.  That is, assuming petitioner  
maintains that the statutory classification is 
irrational and, hence, falls without heightened 
scrutiny, the second question in the petition—
whether the fundamental right to keep and bear 
arms is subject merely to rational basis scrutiny (Pet. 
ii)—is not presented by this case.   

In any event, the federal circuit court decisions 
previously discussed reflect that the decision below 
survives heightened scrutiny.  Moreover, this Court 
in Lewis found that the decision of Congress in 1968 
to include all felons in a potential lifetime gun ban 
does not deny the defendant the right to equal 
protection.  445 U.S. at 65.  This argues strongly 
against review of the California Legislature’s more 
modest decision to disarm California batterers 
temporarily.  Heller does not alter the equation.  The 
Court’s reference in footnote 27 of Heller to the 
inapplicability, under the Second Amendment, of a 
minimum-scrutiny standard to assess an alleged 
violation of the Second Amendment responded to the 
fact that the District’s handgun ban, “like almost all 
laws,” would pass rational-relationship review.  
Footnote 27 speaks to gun laws, like the District’s 
ordinance, that fall outside Heller’s regulatory 
exceptions and that fail any means-end scrutiny as 
an infringement upon the constitutional right of law-
abiding, responsible citizens to a gun.  554 U.S. at 
628 n.27 & 635.  At any rate, nothing in that case can 
“cast doubt” on the validity of felon-in-possession 
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laws.  Id. at 626.  That surely includes the federal 
felon-in-possession law upheld in Lewis against an 
equal protection attack on Congress’ inclusion of 
constitutionally invalid predicate offenses.   

The petition affords no substantial basis on 
which to press an equal protection claim against the 
California Legislature’s noninclusion of predicate 
offenses from other jurisdictions in section 
12021(c)(1). That classification emanates, as the 
court of appeal below observed, from “the protection 
of a defendant’s due process rights and the difficulty 
of crafting effective legislation, [which] constitute 
legitimate governmental concerns that are sufficient 
to justify the Legislature’s decision not to include out-
of-state misdemeanants[.]”  Pet. App. 23a.  This is 
not to say—and the court below did not hold—that 
any and all gun restrictions relating to a convicted 
misdemeanant necessarily are valid. 
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CONCLUSION 

The petition for a writ of certiorari should be 
denied. 
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