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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN DIEGO 

19 Coordination Proceeding Special Title 
(Rule 1550(b» 

20 FIREARM CASES 

Including actions: 
21 

People, etc., et al. v. Arcadia Machine & Tool, 
22 Inc., et al. 

People, etc., et al. v. Arcadia Machine & Tool, 
23 Inc., et ai. 

24 People, etc., et al. v. Arcadia Machine & Tool, 
Inc., et al. 

JUDICIAL COUNCIL COORDINATION 
PROCEEDING NO. 4095 

San Francisco Superior Court No. 303753 

Los Angeles Superior Court No. BC210894 

Los Angeles Superior Court No. BC214794 

NOTICE OF LODGMENT OF NON
CALIFORNIA AUTHORITY IN SUPPORT 
OF PLAINTIFFS' OPPOSITION TO 
DEMURRER AND MOTION TO STRIKE 

DATE: 
TIME: 

September 15, 2000 
1 :00 p.m. 

25 

26 

27 

28 DEPT: 
______________________________ ~JUDGE: 

65 
Hon. Vincent P. DiFiglia 

Demurrer 

NOTICE OF LODGMENT OF NON-CALIFORNIA AUTHORITY . . .. : . , 



Pursuant to Rule 319 of the California Rules of Court and Rule 6.15 of the San Diego County 

2 Local Rules, the People of the State of California hereby lodge the following non-California 

3 authorities referenced in support of their Opposition to Demurrer and Motion to Strike. 

4 CASES TAB 

5 Bloomington v. Westinghouse Elec. Corp., 
(7th Cir. 1989) 891 F.2d 611 ............................................... I 

6 
BMW of North America, Inc. v. Gore, 

7 (1996) 517 U.S. 559 ............................ ,. '" ..... , ............... 2 

8 Cable v. State, 
(1847) 8 Blackf. (Ind) 531 ................................................. 3 

9 
Casillas v. Auto-Ordnance Corp., 

10 (N.D. Cal. 1996) No. C95-3601-FMS, 1996 WL 276830 ......................... 4 

II County of Johnson v. United States Gypsum Co., 
(ED. Tenn. 1984) 580 F. Supp. 284 ......................................... 5 

12 
Detroit Bd. of Educ. v. Celotex Corp., 

13 (Mich. Ct. App. 1994) 493 N.W.2d 513 ...................................... 6 

14 District Sales Co. v. United States, 
(1943) 319 U.S. 703 ...................................................... 7 

15 
Edgar v. MITE Corp., 

16 (1982) 457 U.S. 624 ...................................................... 8 

17 FCC v. League of Women Voters, 
(1984) 468 U.S. 364 ...................................................... 9 

18 
Franks v. Lopez, 

19 (1994) 632 N.E.2d 502 ................................................... 10 

20 Grand Trunk Railway, 
(1982) 144 U.S. 408 ..................................................... 11 

21 
Hamilton v. Accu-Tek, 

22 (E.D.N.Y. 1999) 62 F.Supp.2d 802 ......................................... 12 

23 Haskell v. Time Inc., 
(E.D. Cal. 1994) 857 F.Supp.1392 ........................ " ................ 13 

24 
Healy v. Beer Inst., 

25 (1989) 491 U.S. 324 ..................................................... 14 

26 Japan Whaling Ass'n v. American Cetacean Soc., 
(1986) 478 U.S. 221 ..................................................... 15 

27 
Klinghoffer v. s.N. C. Achille Lauro, 

28 (2d Cir. 1991) 937 F.2d 44 ................................................ 16 
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1 Moore v. R. G. Industries, 
(9th Cir. 1986) 789 F.2d 1326 ............................................. 17 

2 
Patterson v. Rohm Gesellschafl, 

3 (1985) 608 F.Supp. 1206 ................................................. 18 

4 Penelas v. Arms Tech Inc., 
(Fla Cir. Ct. 1999) No. 99-1941 CA-06, 1999 WL 1204353 ...................... 19 

5 
Sunset Amusement v. Board of Police Commissioners of the City of Los Angeles, 

6 (1972) 7 Ca1.3d 64, 
appeal dismissed (1973) 409 U.S. 1121 ..................................... 20 

7 
Tioga Pub. Sch. Dist. No. 15 a/Williams County v. United States Gypsum Co., 

8 (8th Cir. 1993) 984 F.2d 915 .............................................. 21 

9 World-Wide Volkswagen Corp. v. Woodson, 
(1980) 444 U.S. 286 ..................................................... 22 

10 
Young v. Masci, 

11 (1933) 289 U.S. 253 ..................................................... 23 

12 
FEDERAL STATUTES 

13 
18 United States Code §927 ..................................................... 24 

14 

15 TREATISES 

16 W. Page Keeton, et aI., 

17 

18 

19 

Prosser & Keeton on the Law a/Torts, §86 (5th ed. 1984) ....................... 25 

Restatement (Second) a/Torts §821B ............................................. 26 

Restatement (Second) of Torts §834 .............................................. 27 

William L. Stem 
20 Un/air Business Practices and False Advertising Bus. & Prof Code §17200 

(TRG 1999) ........................................................... 28 
21 

22 DATED: August 25, 2000 

23 

24 
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27 

28 

LIEFF, CABRASER, HEIMANN 
& BERNSTEIN, LLP 

RICHARD M. HEIMANN 
ROBERT J. NELSON 
BARRY R. HIMMELSTEIN 
PIERCE GORE 
MICHAEL W. SOBOL 
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1 LOUISE H. RENNE 

2 
San Francisco City Attorney 
OWEN J. CLEMENTS 

3 
Chief of Special Litigation 
D. CAMERON BAKER 

4 
INGRID M. EY ANS 
Deputy City Attorneys 

5 
1390 Market Street, 6th Floor 
San Francisco, CA 94102-5408 

6 
Telephone: 415/554-3800 

7 
JAtYfES K. HAHN 
City Attorney 

8 
CARMEL SELLA 
Special Asst. City Attorney 

9 
DONKASS 
Deputy City Attorney 

10 
MARK FRANCIS BURTON 
Deputy City Attorney 

11 
200 N. Main Street 
1600 City Hall East 

12 
Los Angeles, CA 90012 
Telephone: 213/485-4515 

13 LLOYD W. PELLMAN 

14 
Los Angeles County Counsel 
LAWRENCE LEE HAFETZ 

15 
Senior Deputy County Counsel 
500 West Temple Street, Suite 648 

16 
Los Angeles, CA 90012 
Telephone: 213/974-1876 

17 MILBERG WEISS BERSHAD 

18 
HYNES & LERACH LLP 

WILLIAM S. LERACH 

19 
FRANK J. JANECEK, JR. 
MICHAEL J. DOWD 

20 
STEPHEN P. POLAPINK 
JONAH H. GOLDSTEIN 

21 
600 West Broadway, Suite 1800 
San Diego, CA 92101 

22 
Telephone: 619/231-1058 

23 
MILBERG WEISS BERSHAD 

HYNES & LERACH LLP 

24 PATRICKJ. COUGHLIN 
EX KANO S. SAMS II 

25 
100 Pine Street, Suite 2600 
San Francisco, CA 94111 

26 
Telephone: 415/288-4545 
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28 
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SAMUEL L. JACKSON 

2 Sacramento City Attorney 
GLORIA ZARCO 

3 
Deputy City Attorney 
980 9th Street, 10th Floor 

4 Sacramento, CA 95814 
Telephone: 916/264-5346 

5 MANUEL ALBUQUERQUE 

6 
Berkeley City Attorney 
MATTHEW J. OREBIC 

7 
Deputy City Attorney 
1947 Center Street, 1st Floor 

8 
Berkeley, CA 94704 

9 
THOMAS F. CASEY, III 
San Mateo County Counsel 

10 
BRENDAB. CARLSON 
Deputy County Counsel 

11 Office of the County Counsel 
400 County Center 

12 Redwood City, CA 94063 
Telephone: 650/363-4760 

13 RICHARD E. WINNIE 

14 Alameda County Counsel 
KRISTEN J. THORSNESS 

15 Deputy County Counsel 
Office of Alameda County Counsel 

16 
1221 Oak Street, Room 463 
Oakland, CA 94612-4296 

17 
Telephone: 510/272-6700 

18 JAYNE W. WILLIAMS 
Oakland City Attorney 

19 RANDOLPH W. HALL 
Assistant City Attorney 

20 JOYCE M. mCKS 
R. MANUEL FORTES 

21 
J. PATRICK TANG 
Deputy City Attorneys 

22 One Frank Ogawa Plaza, 6th Floor 
Oakland, CA 94612 

23 Telephone: 510/238-3601 

24 THOMPSON, LAWSON LLP 
MICHAEL S. LAWSON 

25 East Palo Alto City Attorney 
1600 Broadway, Suite 250 

26 Oakland, CA 94612 
Telephone: 510/835-1600 

27 

28 
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LEGRAND H. CLEGG II 
Compton City Attorney 
CELIA FRANCISCO 
Deputy City Attorney 
P.O. Box 5118 
205 South Willowbrook Avenue 
Compton, CA 90200 
Telephone: 310/605-5582 

CHARLES E. DICKERSON III 
Inglewood City Attorney 
One Manchester Blvd., Suite 860 
Inglewood, CA 90301 
Telephone: 310/412-5372 

MICHAEL JENKINS, ESQ. 
City Attorney 
City of West Hollywood 
333 South Hope Street, 38th Floor 
Los Angeles, CA 90071 
Telephone: 213/626-8484 

RICHARDS, WATSON & GERSHON 
SAYRE WEAVER 
Deputy City Attorney 
City of West Hollywood 
P.O. Box 1059 
Brea, CA 92822-0901 
Telephone: 714/990-0901 

CENTER TO PREVENT HANDGUN VIOLENCE 
DENNIS A. HENIGAN 
BRIAN J. SIEBEL 
JONATHAN E. LOWY 
Legal Action Project 
1250 Eye Street, N.W., Suite 802 
Washington, DC 20005 
Telephone: 2021289-7319 

BUSHNELL, CAPLAN & FIELDING, LLP 
ALAN M. CAPLAN 
PHILIP NEUMARK 
PAUL R. HOEBER 
221 Pine Street, Suite 600 
San Francisco, CA 94104-2715 
Telephone: 415/217-3800 

McCUE & McCUE 
JONATHAN D. McCUE 
CHARLES T. McCUE 
600 West Broadway, Suite 930 
San Diego, CA 92101 
Telephone: 619/338-8136 
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COHEN, MILSTEIN, HAUSFELD 
& TOLL, P.L.L.c. 

RlCHARD S. LEWIS 
JOSEPH M. SELLERS 
1100 New York Avenue, N.W. 
West Tower, Suite 500 
Washington, DC 20005-3964 
Telephone: 202/408-4600 

DAVID KAIRYS, ESQ. 
1719 North Broad Street 
Philadelphia, P A 19122 
Telephone: 215/204-8959 

Attorneys for The People of the State of California, 
et al. 
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DECLARATION OF SERVICE BY MAIL 

I, the undersigned, declare: 

1. That declarant is and was, at all times herein mentioned, a citizen ofthe United States 

and a resident ofthe County of San Diego, over the age of 18 years, and not a party to or interest in 

the within action; that declarant's business address is 600 West Broadway, Suite 1800, San Diego, 

California 92101. 

2. That on August 25, 2000, declarant served the NOTICE OF LODGMENT OF 

NON-CALIFORNIA AUTHORITY IN SUPPORT OF PLAINTIFFS' OPPOSITION TO 

DEMURRER AND MOTION TO STRIKE by depositing a true copy thereof in a United States 

mailbox at San Diego, California in a sealed envelope with postage thereon fully prepaid and 

addressed to the parties listed on the attached Service List. 

3. That there is a regular communication by mail between the place of mailing and the 

places so addressed. 

I declare under penalty of perjury that the foregoing is true and correct. Executed this 25th 

day of August, 2000, at San Diego, California. 

NOT[CE OF LODGMENT OF NON-CALIFORNIA AUTHORITY 
".' " I 
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COUNSEL FOR PLAINTIFF(S) 

Alan M. Caplan 
Philip Neumark 
Paul R. Hoeber 
BUSHNELL, CAPLAN & FIELDING, 

LLP 
221 Pine Street, Suite 600 
San Francisco, CA 94104-2715 

415/217-3800 
415/217-3820 (fax) 

Patrick J. Coughlin 
Ex Kano S. Sams II 
MILBERG WEISS BERSHAD HYNES & 

LERACH LLP 
100 Pine Street, Suite 2600 
San Francisco, CA 94111 

415/288-4545 
415/288-4534 (fax) 

Jonathan Selbin 
Paulina do Amaral 
LIEFF, CABRASER, HEIMANN & 

BERNSTEIN, LLP 
780 Third Avenue, 48th Floor 
New York, NY 10017-2024 

212/355-9500 
212/355-9592 (fax) 

James K. Hahn 
Carmel Sella 
Don Kass 
CITY ATTORNEYS OFFICE 
200 N. Main Street 
1600 City Hall East 
Los Angeles, CA 90012 

213/485-4515 
2 13/847 - 3 0 14 ( E ax) 

Legrand H. Clegg II 
Celia Francisco 
CITY ATTORNEYS OFFICE 
205 South WIllowbrook Avenue 
Compton, CA 90220 

310/605-5582 
310/763-0895 (fax) 

Jonathan D. McCue 
Charles McCue 
MCCUE & MCCUE 
600 West Broadway, Suite 930 
San Diego, CA 92101 

619/338-8136 
619/338-0322 (fax) 

Steven J. Toll 
COHEN, MILSTEIN, HAUSFELD & 

TOLL, P.L.L.C. 
999 Third Avenue, Suite 3600 
Seattle, WA 98104 

206/521-0080 
206/521-0166 (fax) 

Louise H. Renne 
D. Cameron Baker 
Owen J. Clements 
CITY AND COUNTY OF SAN 

FRANCISCO 
Fox Plaza, 6th Floor 
1390 Market Street 
San Francisco, CA 94102-5408 

415/554-3932 
415/554-3837 (fax) 

Dennis S. Henigan 
Jonathan E. LOwy 
Brian J. Siebel 
CENTER TO PREVENT HANDGUN 

VIOLENCE (LEGAL ACTION PROJECT) 
1250 Eye St., N.W., Suite 802 
Washington, DC 20005 

202/289-7319 
202/408-9748 (fax) 

Charles E. Dickerson III 
CITY ATTORNEYS OFFICE 
One Manchester Blvd., Suite 860 
Inglewood, CA 90301 

310/412-5372 
310/412-8865 (fax) 
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COUNSEL FOR PLAINTIFF(S) 

Michael Jenkins 
CITY ATTORNEYS OFFICE (WEST 

HOLLYWOOD) 
333 South Hope Street 
38th Floor 
Los Angeles, CA 90071 

213/626-8484 
213/626-0078 (fax) 

David Kairys 
LAW OFFICE OF DAVID KAIRYS 
1719 North Broad Street 
Philadelphia, PA 19122 

215/204-8959 
215 /24 8 - 62 82 ( fax ) 

Manuela Albuquerque 
Matthew J. Orebic 
CITY ATTORNEYS OFFICE 
1947 Center Street, 1st Floor 
Berkeley, CA 94704 

510/644-6380 
510/644-8641 (fax) 

Richard E. Winnie 
Kristen J. Thorsness 
OFFICE OF ALAMEDA COUNTY 

COUNSEL 
1221 Oak Street, Room 463 
Oakland, CA 94612-4296 

510/272-6700 
51 0/2 72 - 5 0 2 0 ( fax ) 

Michael S. Lawson 
East Palo Alto City Attorney 
THOMPSON, LAWSON LLP 
1600 Broadway, Suite 250 
Oakland, CA 94612 

510/835-1600 
510/ 8 3 5 - 2 0 7 7 ( fax ) 

Sayre Weaver 
RICHARDS, WATSON & GERSHON 
P.O. Box 1059 
Brea, CA 92822-1059 

714/990-0901 
714/ 9 9 0 - 623 0 ( fax ) 

Samuel L. Jackson 
Shana Faber 
CITY ATTORNEYS OFFICE 
980 9th Street, 10th Floor 
Sacramento, CA 95814 

916/264-5346 
916/264-7455 (fax) 

Thomas F. Casey III 
Brenda B. Carlson 
OFFICE OF THE COUNTY COUNSEL 
400 County Center 
Redwood City, CA 94063 

650/363-4760 
650/363-4034 (fax) 

Jayne W. Williams 
Randolph W. Hall 
Joyce M. Hicks 
DEPUTY CITY ATTORNEYS 
One Frank Ogawa Plaza, 6th Floor 
Oakland, CA 94612 

510/238-3601 
510/23 8 - 65 0 0 ( fax ) 

Lloyd W. Pellman 
Lawrence Lee Hafetz 
Judy Whitehurst 
LOS ANGELES COUNTY COUNSEL 
500 West Temple Street 
Suite 648 
Los Angeles, CA 90012 

213/974-1876 
213 / 62 6 - 21 0 5 ( fax ) 
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COUNSEL FOR PLAINTIFF(S) 

Terry F. Moritz 
Roger Lewis 
GOLDBERG, KOHN, BELL, BLACK, 

ROSENBLOOM & MORITZ, LTD. 
55 East Monroe Street 
Suite 3700 
Chicago, IL 60603-5802 

312/201-4000 
312/332-2196 (fax) 

Richard S. Lewis 
Joseph M. Sellers 
COHEN, MILSTEIN, HAUSFELD & 

TOLL, P.L.L.C. 
1100 New York Ave., N.W. 
Suite 500 
Washington, DC 20005-3964 

202/408-4600 
202/408-4699 (fax) 

Richard M. Heimann 
Robert J. Nelson 
LIEFF, CABRASER, HEIMANN & 

BERNSTEIN, LLP 
275 Battery Street, 30th Floor 
San Francisco, CA 94111-3339 

415/956-1000 
415/956-1008 (fax) 

COUNSEL FOR DEFENDANTS 

Jeff Nelson 
SHOOK, HARDY & BACON, L.L.P. 
1200 Main Street, 27th Floor 
Kansas City, MO 64105-2118 

816/474-6550 
816/421-5547 (fax) 

Frank J. Janecek, Jr. 
Michael J. Dowd 
Stephen P. Polapink 
MILBERG WEISS BERSHAD HYNES & 

LERACH LLP 
600 West Broadway, Suite 1800 
San Diego, CA 92101-5050 

619/231-1058 
619/231-7423 (fax) 

Michael P. Verna 
Mary P. Sullivan 
BOWLES & VERNA 
2121 N. California Blvd. 
Suite 875 
Walnut Creek, CA 94596 

925/935-3300 
925/935-0371 (fax) 

* Diane T. Gorczyca 
SEDGWICK, DETERT, MORAN & 

ARNOLD 
One Embarcadero Center 
16th Floor 
San Francisco, CA 94111-3765 

415/781-7900 
415/781-2635 (fax) 
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COUNSEL FOR DEFENDANTS 

Douglas Kliever 
CLEARY GOTTLIEB STEEN & 

HAMILTON 
2000 Pennsylvania Avenue, N.W. 
9th Floor 
Washington, DC 20036 

202/974-1500 
2 02/ 974 - 1999 ( fax ) 

Michael John Bonesteel 
Steven L. Hoch 
Carolyn Trokey 
HAIGHT BROWN & BONESTEEL LLP 
1620 - 26th Street 
Suite 4000 North 
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310/449-6000 
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James P. Dorr 
* James B. Vogts 
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Suite 3000 
Chicago, IL 60606-1229 

312/201-2000 
312/201-2555 (fax) 

Robert C. Gebhardt 
Craig A. Livingston 
SCHNADER, HARRISON, SEGAL & 

LEWIS LLP 
601 California st., Suite 1200 
San Francisco, CA 94108 

415/364-6700 
415/364-6785 (fax) 

Timothy A. Bumann 
BUDD LARNER GROSS ROSENBAUM 

GREENBERG & SADE 
127 Peachtree Street, N.E. 
Suite 715 
Atlanta, GA 30303 

404/688-3000 
4 04 / 6 8 8 - 08 8 8 ( fax ) 

Edwin W. Green 
Kimberly A. Donlon 
ALLEN, MATKINS, LECK, GAMBLE & 

MALLORY, LLP 
515 South Figueroa Street 
7th Floor 
Los Angeles, CA 90071-3398 

213/622-5555 
213/620-8816 (fax) 

William M. Griffin III 
FRIDAY, ELDREDGE & CLARK 
2000 First Commercial Bldg. 
400 West Capitol 
Little Rock, AR 72201 

501/376-2011 
501/376-2147 (fax) 

R. Dewitt Kirwan 
Robert N. Tafoya 
AKIN, GUMP, STRAUSS, HAUER & 

FELD, LLP 
2029 Century Park East 
Suite 2600 
Los Angeles, CA 90067 

310/229-1000 
310/229-1001 (fax) 

Steven A. Silver 
LAW OFFICES OF STEVEN A. SILVER 
1077 West Morton Avenue, Suite C 
Porterville, CA 93257 

559/782-1552 
559/782-0364 (fax) 

Charles L. Coleman 
HOLLAND & KNIGHT LLP 
44 Montgomery Street, Suite 4050 
San Francisco, CA 94104-4801 

415/743-6900 
415/743-6910 (fax) 
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COUNSEL FOR DEFENDANTS 

John F. Renzulli 
RENZULLI & RUTHERFORD, LLP 
300 East 42nd Street 
New York, NY 10017 

212/599-5533 
212/599-5162 (fax) 

E. Gordon Haesloop 
BARTLETT MCDONOUGH BASTONE & 

MONAGHAN 
300 Old Country Road 
Mineola, NY 11501 

516/877-2900 
516/877-0732 (fax) 

David R. Gross 
BUDD LARNER GROSS ROSENBAUM 

GREENBERG & SADE 
150 JFK Parkway 
Short Hills, NJ 07078 

973/379-4800 
973 / 3 7 9 - 7734 ( fax ) 

Timothy G. Atwood 
LAW OFFICE OF TIMOTHY ATWOOD 
273 Canal Street 
Shelton, CT 06484 

203/924-4464 
203/924 -135 9 (fax) 

Wendy E. Schultz 
Norman J. Watkins 
LYNBERG & WATKINS, P.C. 
888 S. Figueroa Street 
16th Floor 
Los Angeles, CA 90017 

213/624-8700 
213/892-2763 (fax) 

Robert M. Anderson 
WILSON ELSER MOSKOWITZ EDELMAN 

& DICKER, LLP 
1055 West 7th Street, Suite 2700 
Los Angeles, CA 90017 

213/624-3044 
213/624-8060 (fax) 

James R. Branit 
BOLERO & CARTON, CHTD. 
200 N. La Salle Street 
Suite 2500 
Chicago, IL 60601 

312/831-1000 

Scott L. Braum 
Thomas P. Whelley, II 
CHERNESKY, HEYMAN & KRESS, 

P.L.L. 
1100 Courthouse Plaza S.W. 
Suite 1100 
Dayton, OH 45401-2849 

937/449-2834 
937/449-2836 (fax) 

Burton C. Jacobson 
LAW OFFICE OF BURTON C. 

JACOBSON 
424 South Beverly Drive 
Beverly Hills, CA 90212-4414 

310/553-8533 
310/286-2819 (fax) 

Ray Koletsky 
* Susan L. Caldwell 

KOLETSKY, MANCINI, FELDMAN & 
MORROW 

3460 Wilshire Blvd., 8th Floor 
Los Angeles, CA 90010 

213/427-2350 
213/427-2366 (fax) 
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COUNSEL FOR DEFENDANTS 

Lawrence S. Greenwald 
GORDON FEINBLATT ROTHMAN 

HOFFBERGER & HOIJLANDER, LLC 
223 East Redwood Street 
Baltimore, MD 21202 

410/576-4000 
410/576-4246 (fax) 

Henry N. Jannol 
LAW OFFICES OF HENRY N. JANNOL 
1875 century Park East 
Suite 1400 
Los Angeles, CA 90067 

310/552-7500 
3 1 0/552 - 75 5 2 ( fax ) 

Carmen Trutanich 
Timothy Lignoul 
TRUTANICH - MICHEL, LLP 
Port of Los Angeles 
407 N. Harbor Blvd. 
San Pedro, CA 90731 

310/548-3816 
31 0 / 548 - 4 813 ( fax ) 

Robert L. Joyce 
WILSON ELSER MOSKOWITZ EDELMAN 

& DICKER, LLP 
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CJ\ ___ OF BLOOMINGTON, IND_ v. WESJGHOUSE ELEC. 611 
Cite as 891 F.2d 611 (7th Clr. 1989) 

F.2d 1414, 1419 (7th Cir.1988). Pfeifer 
would be faced with this choice only if he 
was criminally involved. 1 Acevedo's affida
vit contains no such allegation. On appeal, 
Acevedo' asks us to speculate about Pfeif
er's involvement. Her burden, however, 
was to demonstrate an actual conflict. Be
cause she failed to do so, she is not entitled 
to a presumption of prejudice, 

[61 Acevedo's second claim on appeal is 
that she was denied a fair trial because the 
court instructed the jury that the govern
ment did not have to prove that Acevedo 
possessed the amount of cocaine alleged in 
the indictment: the government only had to 
prove that Acevedo possessed a "measura
ble amount" of cocaine. Acevedo acknowl
edges that this instruction is a correct' 
statement of law. 'See United States' v, 
Jeffers, 524 F.2d 253, 258 (7th Cir.1975) 
(government does not have to prove posses
sion of the amount of the controlled sub
stance alleged in the indictment, but only 
of "some measurable amount"). She ar
gues that Jeffers no longer should be the 
law after the enactment of the mandatory 
minimum penalties of 21 U.S.C. § 841(b}. 
She is wrong. Section 841(b) is a penalty 
enhancement provision. It provides, in rel
evant part, that in a case involving "500 
grams or more of a mixture of substance 
containing a detectible amount of ... co
caine," the defendant shall be sentenced to 
a term of not less than five years' imprison
ment. 21 U.S.C, § 841(b)(1)(B)(ii)(II). Sec
tion 841(b) has nothing to do with the sub
stantive elements of the underlying of
fense. Because the quantity of the con
trolled substance is a sentencing issue un
related to a defendant's underlying guilt, 
the trial court properly instructed the jury. 
See United States v. Scanzello, 832 F.2d 
18, 22 (3rd Cir.1987) (Section 841(b)(6) is an 

1. Assuming that Acevedo contacted Pfeifer, then 
Pfeifer had nothing to fear from Acevedo's testi
mony. His advice not to testify might have 
been prudent. The jury had already heard evi
dence that Acevedo traveled across the country, 
expending more than one thousand dollars of 
her own money and accompanied by two men, 
to allegedly buy a five year old van. In addi
tion, at the time of her arrest her hands tested 

enhanced penalty provision, the elements of 
which need not be presented to the jury). 

AFFIRMED. 

CITY OF BLOOMINGTON, INDIANA, 
et at, Plaintiffs-Appellants, 

v. 

WESTINGHOUSE ELECTRIC 
CORPORATION, etc., et al., 

Defendants-Appellees. 

No. 88-2660. 

United States Court of Appeals, 
Seventh Circuit. 

Argued Sept. 18, 1989. 

Decided Dec. 6, 1989. 

Rehearing and Rehearing En Bane 
Denied Jan. 23, 1990. 

City sued manufacturer and seller of 
polychlorinated biphenyls (PCBs) for dam
ages resulting from the contamination of 
city's landfill, sewer system and sewage 
treatment plant from use of the chemicals 
in buyer's manufacturing operations. The 
United States District Court for the South
ern District of Indiana, S. Hugh Dillin, J., 
dismissed certain counts of complaint, and 
city appealed. The Court of Appeals, Cum
mings, Circuit Judge, held that: (1) manu
facturer/seller did not commit nuisance un
der Indiana law; (2) manufacturer/seller 
was not liable for trespass under Indiana 
law; (3) manufacturer/seller had not en
gaged in abnormally dangerous activity so 
as to be strictly liable in tort under Indiana 
law; and (4) trial court was not required to 
permit amended complaint. 

positive for the presence of fluorescent powder. 
Although these facts lead to the conclusion that 
Acevedo knew about the hidden contents of the 
van, testimony that Acevedo had contacted and 
retained an attorney would have been even 
more incriminating. Furthermore, this evi· 
dence would have created the inference that 
Acevedo was more than a mere gopher in the 
distribution system. 
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Affirmed. 

Cudahy, Circuit Judge, dissented and 
filed opinion. 

1. Nuisance 13=>9, 69 
Manufacturer of polychlorinated biphe

nyls (PCBs) who sold them to' buyer for use 
in manufacturing process in connection 
with which chemicals were released into 
city's landfill, sewage treatment plant and 
sewer system was not liable to city under 
Indiana law on theory of nuisance. 

2. Trespass <s:::>2 

Manufacturer/seller of polychlorinated 
biphenyls (PCBs) was not liable to city on 
theory of trespass under Indiana law when 
PCBs were subsequently released into 
city's landfill, sewers and sewage treat
ment plant in connection with manufactur
ing process carried out by buyer; manu
facturer/seller did not have requisite intent 
to commit trespass. 

3. Products Liability <S:::>43 
Manufacturer/seller of polychlorinated 

biphenyls (PCBs) did not engage in "abnor
mally dangerous activity," for purposes of 
imposing strict liability under Indiana law, 
when PCBs were used by buyer in its man
ufacturing process and substances entered 
city's landfill, sewer system and sewage 
treatment plant. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

4. Federal Civil Procedure e:::.851 
Filing of amended complaint in case 

brought by city against manufacturer/sell
er of polychlorinated biphenyls (PCBs) 
which entered city sewer system, sewage 
treatment plant and landfill, was not re
quired following dismissal of counts based 
on nuisance, trespass, and abnormally dan
gerous activity; amended complaint did not 
materially alter prior pleading, but merely 
repeated factual materials that had already 
been considered by trial court, stating at 
end of each count that these facts created 
liability. 

Joseph V. Karaganis (argued), A. Bruce 
White, Karaganis & White, Chicago, Ill., 

Geoffrey M. Grodner, MaHor, Grodner & 
Bohrer, James R. Trulock, II, Bloomington, 
Ind., for plaintiffs-appellants. 

Joseph B. Carney, Baker & Daniels, In
dianapolis, Ind., David R. Berz, Stanley M. 
Spracker, Weil, Gotshal & Manges, Wash
ington, D.C., Bryan G. Tabler, Michael R. 
Fruehwald (argued), Stanley C. Fickle, Mi
chael Rosiello, Barnes & Thornburg, India
napolis, Ind., Anna Swerdel, Deborah J. 
Schmall, U.S. Dept. of Justice, Washington, 
D.C., for defendants-appellees. 

Before CUMMINGS, CUDAHY, and 
EASTERBROOK, Circuit Judges. 

CUMMINGS, Circuit Judge. 

In April 1981 the City of Bloomington, 
Indiana, and its Utilities Service Board (col· 
lectively "City") sued Westinghouse Elec
tric Corporation for $149,000,000 damages 
and equitable relief alleging Westinghouse 
discharged waste containing polychlorinat
ed biphenyls (PCBs) into Bloomington's 
sewers and into its Winston-Thomas Sew
age Treatment Plant. In October 1981 the 
City filed an amended complaint adding 
Monsanto Company as a defendant and 
also covering the presence of PCB waste at 
the City's Lemon Lane Landfill. The 
amended complaint sought $80,000,000 in 
damages and equitable relief from Monsan
to. Proceedings were stayed in October 
1983 to permit Westinghouse and the City 
to negotiate a settlement. The negotia
tions resulted in an agreement-referred to 
by the parties and the lower court as a 
consent decree-approved by Judge Dillin 
in August 1985. 

In March 1986 the City filed its second 
amended complaint solely against Monsan
to, reasserting liability under theories of 
public and private nuisance, trespass, ab
normally dangerous activity, and negli
gence, and adding a wilful and wanton 
misconduct count as well as three counts 
under the Racketeering Influenced Corrupt 
Organizations Act (RICO). The ad dam
num was $387,000,000. 
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CITY b-F' BLOOMINGTON, IND. v. WESTINtht"bUSE ELEC. 613 
Cite as 891 F,2d 611 (7th elr. 1989) 

On June 27, 1988, the district court hand
ed down an opinion dismissing the counts 
of the second amended complaint based on 
nuisance, trespass, abnormally dangerous 
activity, and RICO. Two days thereafter 
the district court denied leave to file a third 
amended complaint I and a week-thereafter 
the case went to trial on the negligence and 
wilful and wanton misconduct counts con
tained in the second amended complaint. 
The jury found in favor of Monsanto and 
on July 18, 1988, judgment was entered in 
its favor. 

The City has appealed basically on the 
ground that the trial evidence presented 
jury issues under the theories of nuisance, 
abnormally dangerous activity, and tres
pass, and that the trial court therefore 
erred in granting the defendant's Rule· 
12(b){6) motion to dismiss these claims. If 
the City is right, it is entitled to a new trial. 
We conclude, however, that the City had no 
dable claim against Monsanto based on 
those theories and therefore affirm, 

1. Factual Statement 

PCBs are chemical mixtures manufac
tured by Monsanto and others and sold for 
rarious industrial purposes, including insu
lation of high voltage electrical equipment 
such as capacitors and transformers. 

Industrial experience showed that exces
sive long-term exposure to PCBs could 
cause skin rashes and liver disturbances . 
Consequently Monsanto confined its sales 
of PCBs to sealed containers for electrical 
uses, accepted used PCB fluid for reclama
tion and incineration, and informed custom
ers of the latest information on the effects 
of PCBs. In 1970 Monsanto commenced 
using a warning label advising customers 
not to permit PCBs to enter the environ-

1. The third amended complaint was similar to 
its predecessor but was fleshed out with docu
mentary references and requested $750,000,000 
in damages, Each of the complaints against 
Monsanto strikingly increased the amount of 
damages sought from that defendant. 

2. Judge Dillin's description of the consent de
cree gives an estimated cost to Westinghouse of 
from $13,000,000 to $65,000,000 for the cleanup. 
Entry of August 22, 1985, at 14. 

ment and in 1976 Monsanto announced that 
it would stop selling PCBs since substitutes 
were available for electrical equipment 
manufacturers. 

One of Monsanto's customers for PCBs 
was Westinghouse. Westinghouse used 
PCBs in its Bloomington plant where it 
manufactured capacitors, Westinghouse 
waste containing PCBs was hauled to vari
ous Bloomington area landfills, and small 
concentrations of PCBs also got into the 
sewer effluent of the Westinghouse plant. 

In 1970, the sales agreement between 
Monsanto and the Westinghouse Blooming
ton plant contained a provision requiring 
Westinghouse to use its best efforts to 
prevent PCBs from entering the environ
ment and Monsanto instructed Westing
house how to dispose of PCBs so that they 
would not enter water systems, including 
the City's sewage systems. Monsanto also 
made recommendations to reduce PCB dis
charges by treating waters before their 
release to sewers. Westinghouse took a 
number of steps to reduce PCB discharges 
from its Bloomington plant until Monsanto 
stopped selling any PCB products to that 
plant in September 1977. 

Water containing PCBs from the West
inghouse plant was found in the City's 
Lemon Lane Landfill and its Winston
Thomas Sewage Treatment Plant and con
nected sewers. The 1985 consent decree 
between the City and Westinghouse pro
vides for an environmental cleanup with an 
estimated cost to Westinghouse in excess 
of $100,000,000, City Br. at 5.2 The de
cree provides for the excavation, removal, 
and incineration of PCB-contaminated ma
terial from the Lemon Lane Landfill, the 
Winston-Thomas Sewage Treatment Plant, 
and various other sites.3 In spite of this 

3. More specifically, the district court's entry ap· 
proving the consent decree describes Westing
house's undertakings as follows: 

a. To excavate and remove materials from 
the six sites; 
b. To remove sediment from certain streams 
and stream banks; 
c. To construct a federal, state and city ap
proved high temperature incinerator to incin
erate PCBs, associated hazardous wastes and 
soil solid waste in accordance with the re
quirements of federal, state and local law; 
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comprehensive program, the City, in its last 
proposed pleading against Monsanto, seeks 
an additional $750,000,000. 

The City is not urging us to upset the 
judgment against it on its negligence and 
wilful and wanton misconduct theories that 
were tried to the jury. Rather it contends 
that the district court erred in dismissing 
the claims based on nuisance l trespass, and 
abnormally dangerous activity and that the 
City is therefore entitled to a new trial. 
We review a Rule 12(b)(6) dismissal under a 
de novo standard. Corcoran v. Chicago 
Park District, 875 F.2d 609, 609 (7th Cir. 
1989). 

II. Analysis 

A. Nuisance 

[1] The City endeavors to recover on 
the basis of public or private nuisance by 
stating that Monsanto only opposes nui
sance liability on the ground that Monsan
to's own plant was not the source of the 
pollution. This is a misreading of Monsan
to's position. As the district judge recog
nized, the essence of the tort of nuisance is 
one party-here Westinghouse-"using his 
property to the detriment of the use and 
enjoyment of others." Entry of June 27, 
1988, at 4, citing Friendship Farms 
Camps, Inc. v. Parson, 172 Ind.App. 73, 
359 N.E.2d 280, 282 (1977). The City has 
not refuted this requirement in either of its 
briefs, nor has it been able to find any 
cases holding manufacturers liable for pub
lic or private nuisance claims arising from 
the use of their product subsequent to the 
point of sale.4 Since the pleadings do not 
set forth facts from which it could be con-

d. To transport to the incinerator and incin
erate the materials removed from the six sites; 
e. To dispose of the ash and other by-prod
ucts of the incineration process, in accord
ance with the requirements of law; 
f. To perform certain interim remedial mea· 
sures at the sites, including monitoring; and 
g. To properly close. maintain and monitor 
each site after the PCBs and other materials 
have been removed. 

Entry of August 22, 1985, at 15. 

4. For cases holding manufacturers not liable for 
nuisance claims arising from the use of their 
product subsequent to sale, Judge Dillin justifi
ably relied on two cases applying New Hamp
shire law. City of Manchester v. National Gyp· 

cluded that Monsanto retained the right to 
control the PCBs beyond the point of sale 
to Westinghouse, we agree with the district 
court that Monsanto cannot be held liable 
on a nuisance theory. 

-The City relies on the Restatement of 
Torts (Second) § 821D, which reads as fol· 
lows; "A private nuisance is a nontrespas
sory invasion of another's interest in the 
private use and enjoyment of land." Here, 
however, there is no basis upon which to 
conclude that Monsanto-as opposed to 
Westinghouse-has invaded the City's in
terest in the enjoyment of land. Section 
821B defines a public nuisance as "an un
reasonable interference with a right com
mon to the general public." Since there is 
no basis upon which to conclude that Mon-

. santo itself interfered with such a right, 
that definition has not been satisfied either. 

The uncontested record shows that when 
alerted to the risks associated with PCBs, 
Monsanto made every effort to have West
inghouse dispose of the chemicals safely. 
Westinghouse was in control of the product 
purchased and was solely responsible for 
the nuisance it created by not safely dispos
ing of the product. County of Johnson v. 
United States Gypsum Co., 580 F.Supp. 
284, 294 (E.D.Tenn.1984), modified on other 
grounds, 664 F.Supp. 1127 (E.D.Tenn.1985). 
The allegations do not support the proposi
tion that Monsanto participated in carrying 
on the nuisance. Without such partic
ipation, Monsanto cannot be liable within 
the definition of the Restatement of Torts 
(Second) § 834.5 The dismissal of nuisance 
Counts XI and XII was warranted. 

sum Co., 637 F.Supp. 646, 656 (D.R.I.l986) (as
bestos), and Town of Hooksett School District v. 
W.R. Grace & Co., 617 F.Supp. 126, 133 (D.N.H. 
1984) (asbestos). 

Monsanto does not rely on the Indiana statu· 
tory "coming to the nuisance" exception to the 
definition of a nuisance, so that there is no need 
here to determine its applicability. See Erbrich 
Products Co., Inc. v. Wills, 509 N.E.2d 850. 857-
859 (Ind.App.1987). 

5. That section provides: 
One is subject to liability for a nuisance 
caused by an activity. not only when he 
carries on the activity but also when he partie· 
ipates to a substantial extent in carrying it on. 

; . 
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B. Trespass 

[2] Count XIII alleges that Monsanto's 
conduct causing the PCB contamination of 
the City's property constituted "trespass 
under Indiana law." The district court dis
missed Count XIII because th~ City did not 
allege that "Monsanto performed any in
tentional act, which act could have resulted 
in the trespass alleged," Entry of June 27, 
1988, at 5. The City contends that the 
dismissal was wrongful because of Judge 
Dillin's "erroneous view of the intent re
quired for trespass liability." City Br. at 
39. However, to support his ruling, the 
district judge relied on Hawke v. Maus, 141 
Ind.App. 126, 226 N.E.2d 713, 716 (1967), 
which expressly stated that "it is not neces
sary that the trespasser intend to commit a 
trespass." Rather the Appellate Court of 
Indiana explained that "it is required for 
trespass that there be an intentional act 
and an intent to do the very act which 
results in the trespass." Id. This seem
ingly accords with the Restatement of 
Torts, which in pertinent part only imposes 
liability for trespass if the actor "inten
tionally ... enters land in the possession 
of the other, or causes a thing or a third 
person to do so, .... " Restatement of 
Torts (Second) § 158(a) (emphasis supplied). 
To this extent intent is required, 

In its brief, the City quotes Comment i to 
Section 158(a). The four illustrations in 
this Comment all require the actor's intent. 
And as explained in Comment j, there is no 
liability where a defendant has caused en
try of a third person (here Westinghouse) 
unless the actor (here Monsanto) intention
ally causes the third person to enter land 
by command, request, or physical duress. 
When Monsanto sold the PCBs to Westing
house, Monsanto did not know that West
inghouse would deposit harmful waste on 
City property, and Monsanto certainly did 
not command, request, or coerce Westing
house into doing so. Monsanto thus lacked 
any kind of trespassory intent. 

In accordance with the Restatement prin
ciples, courts do not impose trespass liabili
ty On sellers for injuries caused by their 
product after it has left the ownership and 
possession of the sellers. Dine v. Western 

Exterminating Co., No. 86-1857, 1988 WL 
25511 (D.D.C. March 9, 1988) (chlordane 
and heptachlor); National Gypsum Co., 
637 F.Supp. at 656; W.R. Grace & Co., 617 

. F.Supp. at 133. 

Monsanto did not deposit PCB wastes in 
City property nor did Monsanto instruct 
Westinghouse to do so. Therefore, any 
trespass was Westinghouse's sole responsi
bility. 

C. Abnormally Dangerous Activity 

[3] The district court also dismissed 
Count XIV of the second amended com
plaint dealing with abnormally dangerous 
activity. Indiana recognizes the doctrine of 

. strict liability stemming from carrying on 
an abnormally dangerous activity. Enos 
Coal Mining Co. v. Schuchart, 243 Ind. 
692, 188 N,E.2d 406 (1963); Erbrich Prod
ucts, 509 N .E.2d at 853, As reflected in 
the Restatement of Torts (Second) § 519, 
however, a plaintiff cannot recover unless 
the harm is caused by the activity of the 
defendant. Here the harm to the City's 
sewage and landfill was not caused by any 
abnormally dangerous activity of Monsanto 
but by the buyer's failure to safeguard its 
waste. In denying liability for an ultra
hazardous activity here, the district court 
pointed out that Monsanto did not control 
the PCBs contained in Westinghouse's 
waste. This accords with the Restatement 
view because the Restatement confines 
strict liability to "[o]ne who carries on an 
abnormally dangerous activity." Restate
ment § 519(1). Here that definition would 
include Westinghouse but not Monsanto. 

The City relies on Indiana Harbor Belt 
Railway Co. v. American Cyanamid Co., 
517 F.Supp. 314 (N.D.Ill.1981), to support 
the proposition that the manufacture of 
PCBs is an abnormally dangerous activity. 
Indiana Harbor Belt held that shipment of 
acrylonitrile, a toxic substance, was an ab
normally dangerous activity. In Martin v. 
Harrington and Richardson, Inc., 743 
F,2d 1200 (1984), this Court explicitly dis
tinguished Indiana Harbor Belt, and held 
the manufacture of handguns is not an 
ultrahazardous activity and that there can 
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be no liability for merely manufacturing 
dangerous products. 

Cases requiring liability impose liability 
for the ultrahazardous activity as a re
sult of the use of the product. To recog
nize liability of a manufacturer or distrib- . 
utor would virtually make them the in
surer for such products as explosives, 
hazardous chemicals or dangerous drugs 
even though such products are not negli
gently made nor contain any defects. 
Although such a social policy may be 
adopted by the legislature, it ought not 
to be imposed by judicial decree. 

Martin, 743 F.2d at 1204, quoting with 
approval Riordan v. lnt'l Armament 
Corp., 81 L 27923 (Circuit Court Cook 
County, Law Division, July 21, 1983) (em
phasis in original), affirmed, 132 Ill.App.3d 
642, 87 I11.Dec. 765, 477 N.E.2d 1293 
(1985).6 While both Martin and Indiana 
Harbor Belt were decided under Illinois 
law, there is no indication that Indiana law 
differs. Rather, the Court of Appeals of 
Indiana, in holding that the manufacture of 
chlorine gas is not abnormally dangerous, 
employed reasoning similar to that in Mar
tin, stating, "If the rule were otherwise, 
virtually any commercial or industrial activ
ity involving substances which are danger
ous only in the abstract automatically 
would be deemed as abnormally dangerous. 
This result would be intolerable." Erbrich 
Products, 509 N.E.2d at 856. In addition, 
the Erbrich Products court held that an 
activity could not be considered abnormally 
dangerous if the risks therefrom could be 
limited by the exercise of reasonable care. 
ld. The risks associated with the disposal 

6. The Court of Appeals of the District of Colum
bia has recently adopted this result. Delahanty 
v. Hinckley, 564 A.2d 758 (D.C.Ct.App., 1989),: 

The marketing of a hand gun is not dangerous 
in and of itself, and when injury occurs, it is 
not the direct result of the sale, but rather the 
result of actions taken by a third party. Fur
thermore, hand gun marketing cannot be clas· 
sified as abnormally dangerous by applying 
the factors of Section 520. For example, any 
high degree of risk of harm, or any likelihood 
that such harm will be great, would result 
from the use, not the marketing as such, of 
hand guns. 

7. No court has held that the manufacture of 
PCBs is an abnormally dangerous activity. Ap
parently only two courts, neither addressing al· 

of PCBs could have been limited by West
inghouse's exercise of reasonable care. 

The Fifth Circuit has also explored the 
limits of liability in this field in a cogent 
opinion by Judge Wisdom in Perkins v. 
F.I.E. Corp., 762 F.2d 1250, 1265 n. 43 (5th 
Cir.1985): 

Even if §§ 519-520 of the Restatement 
(Second) of Torts were applicable, it ap
pears that the defendants could not be 
held liable under those sections. . .. The 
comments to § 519 demonstrate that the 
marketing of a consumer product is not 
within the purview of the kinds of activi
ties that section was meant to encom
pass. In particular, comment d states 
that "liability arises out of the abnormal 
danger of the activity itself, and the risk 
that it creates, of harm to those in the 
vicinity." Restatement (Second) of 
Torts § 519 comment d (1977) (emphasis 
added). Thus, § 519 encompasses activi
ties that are dangerous in and of them
selves and that can directly cause harm 
to those "in the vicinity," even though 
conducted with "the utmost care to pre-

. vent the harm." ld. The storage of 
dynamite in a city is one paradigm given 
in comment e. The marketing of a hand
gun is not dangerous in and of itself, and 
when injury occurs, it is not the direct 
result of the sale itself, but rather the 
result of actions taken by a third party. 

As in Martin, we are unwilling to extend 
the doctrine of strict liability for an abnor
mally dangerous activity to the party 
whose activity did not cause the injury.7 
And, consistent with Erbrich Products, the 

legations against a manufacturer of PCBs, have 
considered the application of strict liability for 
abnormally dangerous activities to PCBs. In 
the first of these cases, Amland Properties Corp. 
v. Aluminum Co. 0/ America, 711 F.Supp. 784 
(D.N.J.1989), the court, applying New Jersey 
law, held that the question of whether disposal 
of PCBs was an abnormally dangerous activity 
was one for the jury. Similarly, in the second 
case, Ahrens v. The Superior Court 0/ the City 
and County of San Francisco, 197 Cal.App.3d 
1134,243 Cal.Rptr. 420 (1st Dist.1988), the court 
held that the question of whether the use of 
PCB·containing transformers in urban office 
buildings was an abnormally dangerous activity 
was a question for the jury. 
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manufacture of PCBs cannot be considered 
abnormally dangerous under Indiana' law 
since the risks therefrom could have been 
limited by Westinghouse's reasonable care. 
Finally, as in Perkins, the marketing of the 
PCBs was not dangerous itself, and the 
injury was rather the result of actions tak
en by a third party. The district court was 
correct in dismissing Count IV of the sec
ond amended complaint. 

III. Denial of Motion to File Third 
Amended Complaint 

[4J The City's proposed third amended 
complaint was presented two days after the 
court had dismissed the Counts of the sec
ond amended complaint based on nuisance, 
trespass, and abnormally dangerous activi
ty.s The third amended complaint, how
ever, did not materially alter the prior 
pleading, but merely repeated factual mate
rials that had already been considered by 
the trial court, stating at the end of each 
Count that these facts created liability. 
Because the proposed pleading did not as
sert new contentions or depend upon new 
evidence, there was no need to permit its 
filing. Wakeen v. Hoffman House, Inc., 
724 F.2d 1238, 1244 (7th Cir.1983). 

IV. Response to Dissent 

The dissent argues that reliance on Na
tional Gypsum and W. R. Grace, which 
were decided under New Hampshire law, is 
inconsistent with Indiana law. New Hamp
shire has never adopted the Restatement of 
Torts (Second) with respect to nuisance lia
bility. Contrary to the assertion in the 
dissent, neither has Indiana, even "in large 
measure." Rather, Indiana evaluates nui
sance claims under the statute cited by the 
dissent at 13 n. 1. The language of this 
statute is nearly identical to the language 
used to define nuisance in National Gyp
sum: "the term includes everything that 
endangers life or health, gives offense to 
the senses, violates the laws of decency, or 
obstructs the reasonable and comfortable 
use of property." National Gypsum, 637 

8. The court also dismissed the RICO Counts of 
the second amended complaint. but the City 

F.Supp. at 656. This similarity in lan
guage, added to the fact that neither New 
Hampshire nor Indiana has adopted the 
Restatement of Torts (Second) with respect 
to nuisance liability, lends credence to the 
'assertion that Judge Dillin "justifiably re
lied" on National Gypsum in dismissing 
the nuisance claim against Monsanto. 

The dissent also argues that the City 
should have been allowed to proceed with 
its case, at least to the summary judgment 
stage. The dissent twice concedes that it is 
doubtful that Bloomington's dismissed 
claims would have survived summary judg
ment. In fact Judge Dillin's decision to 
dismiss the nuisance, trespass, and abnor
mally dangerous activity claims was based 

.not only on the pleadings but also on more 
detailed allegations and evidence contained 
in the parties' statements of contentions 
and exhibits. Entry of June 27, 1988, at 3. 
Thus it is apparent that regardless of the 
label applied, Bloomington had ample op
portunity to inform the court of the evi
dence it proposed to adduce at trial. Final
ly, the dissent suggests that this opinion 
sets a "potentially dangerous precedent" 
by insulating sellers from liability regard
less of their activities before or after the 
sale of their product. Regardless of 
whether the touchstone for liability is con
trol or substantial participation, it seems 
incongruous to penalize a manufacturer 
and seller for his good faith efforts to limit 
the potentially hazardous effects of his 
product once it has left his plant. The 
dissent suggests that had Monsanto done 
less, had they merely sold their product 
and walked away, they would have been 
less blameworthy. This seems to us a far 
more dangerous approach than that taken 
by this opinion. 

Judgment affirmed. 

CUDAHY, Circuit Judge, dissenting: 

Although I am doubtful that the City can 
press its claims against Monsanto success
fully, I certainly believe it has stated a 
cause of action. In my view, the district 

does not contend this was erroneous. 
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court erred when it dismissed the City's 
nuisance and abnormally dangerous activi
ty claims for failure to assert Monsanto's 
"authority or actual physical control to di
rect the use or disposal of its product past 
the point of sale." Appellant's App. at 4. 
I do not agree that a defendant must have. 
the "final say" over the disposition of the 
harmful agent in order to face liability 
under either a nuisance or an abnormally 
dangerous activity theory of recovery. 
This is not the Jaw under the Restatement, 
nor the law of Indiana (which in large 
measure follows the Restatement). I In
stead, the operative concept (and the one 
generic to the law of tort) is that of "partic
ipation." See MacMillan Co. v. I. V. O. W 
Corp., 495 F.Supp. 1134, 1146 (D.Vt.l980) 
(applying "the basic common law doctrine 
that one who knowingly participates in, or 
furthers a tortious act, is jointly and sever
ally liable with the prime tortfeasor."); see 
generally S. Speiser, C. Krause & A. Gans, 

1. The Indiana nuisance statute states that 
"[ w Jhatever is injurious to the senses, or an 
obstruction to the free use of property, so as 
essentially to interfere with the comfortable en· 
joyment of life or property, is a nuisance, and 
the subject of an action." Ind.Code Ann. 
§ 34-1-52-1 (Burns 1986). 

Indiana follows the Restatement (Second) of 
Torts. section 519, in its definition of "abnor
mally dangerous activity." See Erbrich Prods. 
Co. v. Wills, 509 N.E.2d 850, 853 (Ind.Ct.App. 
1987). Section 519 provides: 

(1) One who carries on an abnormally dan
gerous activity is subject to liability for harm 
to the person, land or chattels of another 
resulting from the activity, although he has 
exercised the utmost care to prevent the 
harm. 

(2) This strict liability is limited to the kind 
of harm, the possibility of which makes the 
activity abnormally dangerous. 

2. It also appears clear that a showing of partic
ipation is all that is needed to maintain a cause 
of action in trespass against a defendant. Sec
tions 875 and 876 of the Restatement conclude 
that concert of action liability may be applied to 
any action in tort. The authors of the Restate
ment did withhold an opinion as to whether a 
concert of action theory would be available in 
tort claims not requiring a showing of intent or 
fault. Nevertheless, logic, together with the sub· 
stantial development of tort law during the 
years since the Restatement was published, 

1 The American Law of Torts § 3:4 
(1983).2 

I t is clear from the language of section 
834' of the Restatement that a plaintiff 
need show only that the defendant "partic
ipate[d] to a substantial extent" in carrying 
on the nuisance-causing activity. See Mas
sachusetts v. Pace, .616 F.Supp. 815, 821 
(D.Mass.1985) (following section 834); Page 
County Appliance Center v. Honeywell, 
347 N.W.2d 171, 176 (Iowa 1984) (same).3 
The majority evidently concedes this point, 
see majority op. at 614 & n. 5, yet neverthe· 
less approves the district court's applica
tion of non-Indiana precedent, created by 
federal district courts sitting in diversity 
jurisdiction, to support the proposition that 
the plaintiff must prove the defendant's 
"authority or actual physical control" over 
the nuisance-causing agent. See id. at 
614 n. 4. Those cases conflict with the 
Restatement and, I believe, with Indiana 
law.4 

seems to validate recognition of concert of ac· 
tion theories in all types of tort actions. 

3. In its reply to the dissent, the majority ob· 
serves that the New Hampshire nuisance law at 
issue in both City of Manchester v. National 
Gypsum Co., 637 F.Supp. 646 (D.R.I.l986). and 
Town of Hooksett School Dist. v. W.R. Grace & 
Co., 617 F.Supp. 126 (D.N.H.1984), is quite sim
ilar to the language of the Indiana statute, cited 
purely for convenience supra, at note 1 of this 
dissent. Likewise, the Iowa nuisance statute 
virtually replicates the language of the Indiana 
law. See Iowa Code ch. 657.1 (West 1987). 
Nevertheless, the Iowa Supreme Court adheres 
to Restatement section 834. See Page County 
Appliance Center, 347 N.W.2d at 176. Since 
these statutes merely define nuisance and do 
not speak in any way to the applicability of 
section 834, I do not perceive the relevance 
which the majority attaches to the similarity 
between the Indiana and New Hampshire nui· 
sance provisions. 

4. The majority also errS in saying that the "un
contested record shows that when alerted to the 
risks associated with PCBs, Monsanto made ev
ery effort to have Westinghouse dispose of the 
chemicals safely." Majority op. at 614. This 
point is not "uncontested" because the City hotly 
disagrees as to the "immediacy" with which 
Monsanto informed its customers of the hazards 
of PCBs and questions Monsanto's even longer 
delay in imparting its knowledge to the City. 
The City also disputes Monsanto's claims of 
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In Erbrich Products Co. v. Wills, 509 
N.E.2d 850, 853 (Ind.Ct.App.1987), unfortu
nately the only Indiana case from which we 
can draw guidance on this issue, the 
Indiana Court of Appeals for the First Dis
trict explicitly embraced and applied the 
Restatement's test for abnormally danger
ous activities.5 The court reiterated a pro
nouncement by the Indiana Supreme Court 
that sections 519 and 520 must be applied 
on a case-by-case basis. [d. at 853 (empha
sis added). The district court in this case 
did not even attempt to apply the section 
520 test to Westinghouse'S PCB disposal 
practices, finding that Monsanto could not 
in any event be held liable because it lacked 
"authority or actual physical control" over 
the PCBs bought from it by Westinghouse. 
While a federal court sitting in diversity 
jurisdiction must sometimes predict the 
course of state law where the law is un
clear, it cannot be seriously disputed that a 
federal court must follow unambiguous 
state law. In the case before us, the dis
trict court eschewed clear Indiana prece
dent adopting section 520 and instead cre
ated its own criteria, without any basis in 
Indiana law, for assessing the adequacy of 
the City'S abnormally dangerous activity 
claim. 

In response to the dissent, the majority 
seems to suggest that "participation" and 
"control" amount to the same thing. The 
important difference, it seems to me, is 
that a manufacturer almost by definition 
cannot "control" the product past the point 
of sale and is therefore automatically ex
culpated from liability for any event after 

good faith in implementing its PCB disposal 
program. 

5. Section 520 of the Restatement sets out the 
factors which a court must consider in deter
mining whether a particular activity is abnor· 
mally dangerous. Those factors are: 

(a) Existence of a high degree of risk of 
some harm to the person, land or chattels of 
another; 

(b) Likelihood that the harm that results 
from [the activity] will be great; 

(c) Inability to eliminate the risk by the 
exercise of reasonable care; 

(d) Extent to which the activity is not a 
matter of common usage; 

(e) Inappropriateness of the activity to the 
place where it is carried on; and 

the sale. With some possible exceptions, a 
manufacturer also does not "participate" in 
the creation of a nuisance or the carrying 
on of an abnormally dangerous activity 
merely by selling a product.6 A manufac-

. turer may, however, otherwise "partic
ipate" extensively in events subsequent to 
the sale and could very well incur liability 
under that test. Here, indeed, there are 
extensive allegations of the manufacturer's 
efforts to affect the disposition of the prod
uct after sale. I think it is entirely possible 
that even under the appropriate test the 
City's allegations would not survive sum
mary judgment, whether because Westing
house's disposal practices were not abnor
mally dangerous under section 520, or be
cause Monsanto's "participation" in those 
practices was insufficient to justify liability 
or because of other difficulties in showing 
causation. But surely the City is entitled 
to a determination of its claims under a 
proper application of Indiana tort law. 

It seems to me that, on the basis of the 
majority opinion, sellers of toxic chemicals 
and other dangerous substances, simply by 
virtue of their commercial status, become 
insulated from any liability-except that 
cognizable under a negligence or a prod
ucts liability theory-beyond the point of 
sale for any of their activities occurring 
either before or after the sale. Just be
cause Monsanto's activities here are argu
ably benign is not a good reason to insulate 
from liability all manufacturer activity, 
whether benign or not. This seems to me a 
potentially dangerous precedent, one incon-

(f) Extent to which its value to the commu· 
nity is out-weighed by its dangerous attrib
utes. 

6. Of course, the sale of an inherently or unrea
sonably dangerous product may expose a manu
facturer to strict liability on a theory of prod
ucts liability. Given the reach of products lia
bility law, most courts would doubtless resist 
the creation of an identical cause of action 
under the rubric of "abnormally dangerous ac
tivity." However, the City explicitly disclaims 
that it has ever sought recovery against Monsan
to on a products liability theory. See Appel
lant's Reply Brief at 19. Rather, the City argues 
that "[a]s an aggressive participant in disposal 
and discharge activities, Monsanto shares re
sponsibility and liability for injury caused by 
those activities," Id. (emphasis added). 
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sistent with Indiana law and one from 
which I must respectfully dissent. 

UNITED STATES of America, 
Plaintiff-Appellee, 

v. 

Fenet JARAMILLO and Esther Jaramil
lo, Defendants-Appellants. 

Nos. 89-1954, 89-1955. 

United States Court of Appeals, 
Seventh Circuit. 

Argued Sept. 28, 1989. 

Decided Dec. 12, 1989. 

Defendants were convicted in the Unit
ed States District Court for the Northern 
District of Illinois, Eastern Division, Mar
vin E. Aspen, J., 714 F.Supp. 323, of drug 
charges in connection with their attempt to 
smuggle cocaine through an airport, and 
they appealed. The Court of Appeals, 
Eschbach, Senior Circuit Judge, held that: 
(l) there was reasonable suspicion to seize 
defendants, and probable cause to arrest 
them, and (2) although magistrate believed 
that Government had waived probable 
cause argument, District Court properly 
entertained Government's argument. 

Affirmed. 

1. Arrest ~68(4) 
Criminal Law ~1224(I) 

In a "consensual encounter," the vol
untary cooperation of citizen is elicited by 
police through noncoercive questioning and 
facts and circumstances are such that no 
restraint of liberty of the person is impli
cated; on the other hand, a person is 
"seized" when, in view of all circumstances 

surrounding police-citizen incident, reason
able person would have believed that he 
was not free to leave. U.S.C.A. Const. 
Amend. 4. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

2. Arrest ~68(4) 

Defendants were not "seized," for 
Fourth Amendment purposes, until agents 
requested their consent to pat-down 
searches; agents' request for tickets, iden
tification and travel information did not 
amount to a seizure. U.S.C.A. Const. 
Amend. 4. 

3. Arrest ~63.5(9) 
Terry stop of suspected drug couriers, 

'lasting no more than a few minutes, was 
not of unreasonable duration. U.S.C.A. 
Const.Amend. 4. 

4. Criminal Law ~1139 
District court's judgment on probable 

cause and reasonable suspicion is reviewed 
de novo. 

5. Arrest ~63.4(I5, 17), 63.5(5) 

Terry stop and arrest of suspected 
drug couriers were supported reasonable 
suspicion and probable cause; suspects had 
arrived on flight from "source" city, had 
purchased their tickets in cash on same day 
of flight with open return date, carried 
little luggage, scanned airport environs as 
if to conduct countersurveillance, had taken 
suspicious path through concourse and left 
escalator line after becoming aware of 
agents. U.S.C.A. Const.Amend. 4. 

6. United States Magistrates e::>24 
Magistrate's decision to view an argu

ment as waived is not binding on district 
judge. 28 U.S.C.A. § 636(b)(1)(B}. 

7. United States Magistrates ~26 
Although magistrate believed that 

Government had waived probable cause ar
gument, district court properly entertained 
Government's argument, giving defendants 
every opportunity to meet Government's 
argument on its merits. 28 U.S.C.A. 
§ 636(b)(1)(B). 



EXHIBIT 

2 



·~ .' 

517 U.S. 559,,-, BMW OF NORTH AMERICA,'~. v. GORE 1589 
Cite as 116 S.C!. 1589 (1996) 

517 U.S. 559,134 L.Ed.2d 809 

~9BMW OF NORTH AMERICA, 
INC., Petitioner, 

v. 

Ira GORE, Jr. 
No. 94--896. 

Argued Oct. 11, 1995. 

Decided May 20, 1996. 

Automobile purchaser brought action 
against foreign automobile manufacturer, 
American distributor, and dealer based on 
distributor's failure to disclose that automo
bile had been repainted after being damaged 
prior to delivery. The Alabama Circuit 
Court, Jefferson County, P. Wayne Thorn, J., 
entered judgment on jury verdict awarding 
buyer compensatory damages of $4,000 and 
punitive damages of $4,000,000. Distributor 
and manufacturer appealed. Mter determin
ing that court lacked jurisdiction over manu
facturer, the Alabama Supreme Court, 646 
So.2d 619, conditionally affirmed punitive 
damage award after reducing award to 
$2,000,000. Celtiorari was granted, and the 
Supreme Court, Justice Stevens, held that: 
(1) lawful conduct by distributor outside state 
of Alabama could not be considered by Ala
bama court in making award of punitive dam
ages, and (2) award of $2,000,000 punitive 
damages was grossly excessive in light of Jow 
level of reprehensibility of conduct and 500 to 
1 ratio between award and actual harm to 
purchaser. 

Reversed and remanded. 

Justice Breyer filed a concurring opinion 
in which Justices O'Connor and Souter 
joined. 

Justice Scalia flied a dissenting opinion 
in which Justice Thomas joined. 

Justice Ginsburg filed a dissenting opin
ion in which Chief Justice Rehnquist joined. 

1. Constitutional Law ~303 

Damages ~94 

Due process clause of Fourteenth 
Amendment prohibits state from imposing 

grossly excessive punishment on tort-feasor. 
U.S.C.A. Const.Amend. 14. 

2. Damages ~87(1) 

Punitive damages may properly be im
posed to further state's legitimate interests 
in punishing unlawful conduct and deten"ing 
its repetition. 

3. Constitutional Law ~303 

Damages ~94 

In our federal system, states necessarily 
have considerable flexibility in determining 
level of punitive damages that they w:i1I alIo·w 
in different classes of cases and in any partic
ular case, and only when award can fairly be 
categorized as "grossly excessive" in relation 
to these interests does it enter zone of arbi
trariness that violates due process clause of 
FOUlteenth Amendment; for that reason, fed
eral excessiveness inquiry appropriately be
gins with identification of state interests that 
punitive award is designed to serve. 
U.S.C.A. Const.Amend. 14. 

4. States ~5(l) 

State may not impose economic sanc
tions on violators of its la\vs with intent of 
changing tort-feasors' lawful conduct in other 
states. 

5. States ~4.1(I) 

State power may be exercised as much 
by jury's application of state rule of law in a 
civil lawsuit as by statute, for purposes of 
determining whether state has exceeded its 
authority under Federal Constitution. 

6. Constitutional Law <$=>303 

Fraud e=>62 

Lawful conduct of automobile manufac
tUrer outside of state of Alabama could not 
be considered by Alabama court in determin
ing appropriate level of punitive damages to 
be assessed against manufacturer, in fraud 
action brought by purchaser of automobile 
based on failure of manufacturer to inform 
him that automobile had been repainted after 
prior shipment and prior to its initial sale; 
any penalties imposed on manufacturer by 
Alabama could only be supported by Ala
bama's interest in protecting its own consum
ers and its own economy. 

• .. ' 1 
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7. Constitutional Law ~303 
Damages ~94 

While state court in making award of 
punitive damages may not consider lawful 
conduct by defendant outside of state, evi
dence of defendant's out-of-state actions is 
relevant to the determination of degree of 
reprehensibility of defendant's conduct, 
which is factor in analyzing whether award is 
grossly excessive and in violation of due pro
cess clause. U.S.C.A. Const.Amend. 14. 

8. Constitutional Law ~303 
Fraud ~62 

A\vard of $2 million in punitive damages 
against automobile manufacturer in purchas
er's fraud action, which award was based on 
manufacturer's policy of repairing automo
biles which were damaged prior to delivery, 
and not advising dealers or purchasers of 
predelivery repairs costing less than 3% of 
automobile's suggested retail price, was 
grossly excessive and violated due process 
clause; none of the aggravating factors asso
ciated with pmticularly reprehensible con
duct was present, 500 to 1 ratio existed be
tween punitive damages award and jury's 
assessment of actual damages of $4,000, and 
award was substantially greater than statuto
ry fines available for similar malfeasance un
der laws of the several states. U.S.C.A. 
Const.Amend. 14. 

9. Constitutional Law ~303 
Elementary notions of fairness dictate 

that person receive fair notice not only of 
conduct that will subject him to punishment 
but also of severity of penalty that state may 
impose, and while strict constitutional safe
guards afforded to criminal defendants are 
not applicable to civil cases, basic protection 
against judgments without notice afforded by 
due process clause is implicated by civil pen
alties. U.S.C.A. Const.Amend. 14. 

10. Constitutional Law ~303 
Damages ~94 
Degree of reprehensibility of defendant's 

conduct is perhaps most important indicium 
of reasonableness of punitive damages award 
under due process clause; damages imposed 
should reflect enormity of defendant's of
fense, and may not be grossly out of propor-

tion to severity of offense. U.S.C.A. Const. 
Amend. 14. 

11. Courts ~489(2) 

Only state courts may authoritatively 
construe state statutes. 

12. Constitutional Law ~303 

Damages ~94 

That conduct is sufficiently reprehensi
ble to give rise to t01t liability, and even 
modest award of exemplary damages, does 
not establish high degree of culpability that 
warrants substantial punitive damages award 
and will justify such an award under due 
process clause. U.S.C.A. Const.Amend. 14. 

13. Constitutional Law ~303 

Damages ~94 

Constitutional line separating permissi
ble awards of punitive damages from those 
that are excessive is not marked by simple 
mathematical formula, not even one that 
compares actual and potential damages to 
punitive award; low awards of compensatory 
damages may properly support higher ratio 
than high compensatory awards, if, for exam
ple, particulm-Iy egregious act has resulted in 
only small amount of economic damages, and 
higher ratio may also be justified in cases in 
which the injury is hard to detect or mone
taJ·y value of noneconomic harm might have 
been difficult to determine. U.S.C.A. Const. 
Amend. 14. 

14. Constitutional Law ~303 

Damages ~94 

Comparing punitive damages award and 
civil or criminal penalties that could be im
posed for comparable misconduct provides 
indicium of excessiveness, in determining 
whether size of punitive damages award vio
lates due process, and reviewing court en
gaged in determining whether award is ex
cessive should accord substantial deference 
to legislative judgments concerning appropri
ate sanctions for conduct at issue. U.S.C.A. 
Const.Amend.14. 

15. Constitutional Law ~303 

Damages e=>94 

Fact that defendant against whom 
award of punitive damages is imposed is 
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large corporation rather than impecunious 
individual does not diminish defendant's enti
tlement under due process clause to fair no
tice of demands that the several states im
pose on conduct of its business. U.S.C.A. 
Const.Amend. 14. 

16. Damages <$;;:>87(1) 

States ~5(1) 

While each state has ample power to 
protect its own consumers, none may use 
deterrent of punitive damages as means of 
imposing its regulatory policies on entire na
tion. 

Syllabus * 
Mter respondent Gore purchased a new 

BMW automobile from an authorized Ala
bama dealer, he discovered that the car had 
been repainted. He brought this suit for 
compensatory and punitive damages against 
petitioner, the American distributor of 
BMW's, alleging, inter alia, that the failure 
to disclose the repainting constituted fraud 
under Alabama law. At trial, BMW acknowl
edged that it followed a nationwide policy of 
not advising its dealers, and hence their cus
tomers, of predelivery damage to new cars 
when the cost of repair did not exceed 3 
percent of the car's suggested retail price. 
Gore's vehicle fell into that category. The 
jury returned a verdict finding BMW liable 
for compensatory damages of $4,000, and 
assessing $4 million in punitive damages. 
The trial judge denied BMW's post-trial mo
tion to set aside the punitive damages award, 
holding, among other things, that the award 
was not "grossly excessive" and thus did not 
violate the Due Process Clause of the Four
teenth Amendment. See, e.g., TXO Produc
tion Corp. v. Alliance Resources Corp., 509 
U.S. 443, 454, 113 S.Ct. 2711, 2718, 125 
L.Ed.2d 366. The Alabama Supreme Court 
agreed, but reduced the award to $2 million 
on the ground that, in computing the amount, 
the jury had improperly multiplied Gore's 
compensatory damages by the number of 
similar sales in all States, not just those· in 
Alabama. 

* The syllabus constitutes no part of the opinion of 
the Court but has been prepared by the Reporter 
of Decisions for the convenience of the reader. 

Held: The $2 million punitive damages 
award is grossly excessive and therefore ex
ceeds the constitutional limit. Pp. 1595-
1604. 

(a) Because such an award violates due 
process only when it can fairly be categorized 
as "grossly excessive" in relation to the 
State's legitimate interests in punishing un
lawful conduct and deterring its repetition, 
cf. TXO, 509 U.S., at 456, 113 S.Ct., at 2719-
2720, the federal excessiveness inquiry ap
propriately begins with an identification of 
the state interests that such an award is 
designed to serve. Principles of state sover
eignty and comity forbid a State to enact 
policies for the entire Nation, or to impose its 
own policy choice on neighboring States. 
See, e.g., Healy v. Beer Institute, 491 U.S. 
324, 335-336, 109 S.Ct. 2491, 2498-2499, 105 
L.Ed.2d 275. Accordingly, the economic 
penalties that a State inflicts on those who 
transgress its laws, whether the penalties are 
legislatively authorized fines or judicially im
posed punitive damages, must be supported 
by the State's interest in protecting its own 
consumers and economy, rather than those of 
other States or the entire Nation. Gore's 
award must therefore be analyzed in the 
light of conduct tha.!.U.60occurred solely within 
Alabama, with consideration being given only 
to the interests of Alabama consumers. Pp. 
1595-1598. 

(b) Elementary notions of fairness en
shrined in this Court's constitutional juris
prudence dictate that a person receive fair 
notice not only of the conduct that will sub
ject him to punishment but also of the severi
ty of the penalty that a State may impose. 
Three guideposts, each of which indicates 
that BMW did not receive adequate notice of 
the magnitude of the sanction that Alabama 
might impose, lead to the conclusion that the 
$2 million award is grossly excessive. Pp. 
1598-1599. 

(c) None of the aggravating factors as
sociated with the fIrst (and perhaps most 
important) indicium of a punitive damages 
award's excessiveness-the degree of repre
hensibility of the defendant's conduct, see, 

See United States v. Detroit Lumber Co., 200 U.S. 
321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499. 
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e.g., Day v. Woodworth, 13 How. 363, 371, 14 
L.Ed. 181-is present here. The harm 
BMW inflicted on Gore was purely economic; 
the presale repainting had no effect on the 
car's performance, safety features, or appear
ance; and BMW's conduct evinced no indif
ference to or reckless disregard for the 
health and safety of others. Gore's conten
tion that BMW's nondisclosure was particu
larly reprehensible because it formed part of 
a nationwide pattern of tortious conduct is 
rejected, because a corporate executive could 
reasonably have interpreted the relevant 
state statutes as establishing safe harbors for 
nondisclosure of presumptively minor re
pairs, and because there is no evidence either 
that BMW acted in bad faith when it sought 
to establish the appropriate line between mi
nor damage and damage requiring disclosure 
to purchasers, or that it persisted in its 
course of conduct after it had been adjudged 
unlawful. Finally, there is no evidence that 
BMW engaged in deliberate false statements, 
ac.ts of affirmative misconduct, or conceal
ment of evidence of improper motive. Pp. 
1599-160l. 

(d) The second (and perhaps most com
monly cited) indicium of excessiveness-the 
ratio between the plaintiff's compensatory 
damages and the amount of the punitive 
damages, see, e.g., TXO, 509 U.S., at 459, 113 
S.Ct., at 2721-a1so weighs against Gore, be
cause his $2 million award is 500 times the 
amount of his actual harm as determined by 
the jury, and there is no suggestion that he 
or any other BMW purchaser was threatened 
with any additional potential harm by BMW's 
nondisclosure policy. Although it is not pos
sible to draw a mathematical bright line be
tween the constitutionally acceptable and the 
constitutionally unacceptable that would fit 
every case, see, e.g., id., at 458, 113 S.Ct., at 
2720, the ratio here is clearly outside the 
acceptable range. Pp. 1601-1603. 

(e) Gore's punitive damages award is 
not saved by the third relevant indicium of 
excessiveness-the difference bet\veen it and 
the civil or criminal sanctions that could be 
imposed for comparable misconduct, see, e.g., 
Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 
1, 23, 111 S.Ct. 1032, 1046, 113 L.Ed.2d 1-
because ... liiiil$2million is substantially greater 

than Alabama's applicable $2,000 fine and the 
penalties imposed in other States for similar 
malfeasance, and because none of the perti
nent statutes or interpretive decisions would 
have put an out-of-state distributor on notice 
that it might be subject to a multimillion 
dollar sanction. Moreover, in the absence of 
a BMW history of noncompliance with known 
statutory requirements, there is no basis for 
assuming that a more modest sanction would 
not have been sufficient. Pp. 1602-1603. 

CD Thus, BMW's conduct was not suffi
ciently egregious to justify the severe puni
tive sanction imposed against it. Whether 
the appropriate remedy requires a new trial 
or merely an independent determination by 
the Alabama Supreme Court of the award 
necessary to vindicate Alabama consumers' 
economic interests is a matter for that court 
to address in the first instance. Pp. 1603-
1604. 

646 So.2d 619 (Ala.1994), reversed and 
remanded. 

STEVENS, J., delivered the opinion of 
the Court, in which O'CONNOR, 
KENNEDY, SOUTER, and BREYER, JJ., 
joined. BREYER, J., filed a concurring 
opinion, in which O'CONNOR and SOUTER, 
JJ., joined, post, p. 1604. SCALIA, J., filed a 
dissenting opinion, in which THOMAS, J., 
joined, post, p. 1610. GINSBURG, J., filed a 
dissenting opinion, in which REHNQUIST, 
C.J., joined, post, p. 1614. 

Andrew L. Frey, Washington, DC, for pe
titioner. 

Michael Gottesman, Washington, DC, for 
respondent. 

~2Justice STEVENS delivered the opinion 
of the Court. 

[1] The Due Process Clause of the Four
teenth Amendment prohibits a State from 
imposing a "'grossly excessive' " punishment 
on a tortfeasor. TXO Production Corp. v. 
AUiance Resources Corp., 509 U.S. 443, 454, 
113 S.Ct. 2711, 2718, 125 L.Ed.2d 366 (1993) 
(and cases cited). The wrongdoing involved 
in this case was the decision by a national 
distributor of automobiles not to advise its 
dealers, and hence their customers, of prede-
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livery damage to new cars when the cost of 
repair amounted to less than 3 percent of the 
car's suggested retail price. The question 
presented ...l.Jalais whether a $2 million punitive 
damages award to the purchaser of one of 
these cars exceeds the constitutional limit. 

I 

In January 1990, Dr. Ira Gore, Jr. (respon
dent), purchased a black BMW sports sedan 
for $40,750.88 from an authorized BMW deal
er in Birmingham, Alabama. Mter driving 
the car for approximately nine months, and 
without noticing any flaws in its appearance, 
Dr. Gore took the car to "Slick Finish," an 
independent detailer, to make it look "'snaz
zier than it normally would appear.''' 646 
So.2d 619, 621 (Ala.1994). Mr. Slick, the 
proprietor, detected evidence that the car 
had been repainted.! Convinced that he had 
been cheated, Dr. Gore brought suit against 
petitioner BMW of North America (BMW), 
the American distributor of BMW automo
biles.2 Dr. Gore alleged, inter alia, that the 
failure to disclose that the car had been 
repainted constituted suppression of a mate
rial fact.3 The complaint prayed for $500,000 
in compensatory and punitive damages, and 
costs. 

At trial, BMW acknowledged that it had 
adopted a nationwide policy in 1983 concern
ing cars that were damaged in the course of 
manufacture or transportation. If the cost of 
repairing the damage exceeded 3 percent of 
the car's suggested retail price, the car was 
placed in company service for a period of 
time and then sold as used. If the repair 
cost did not exceed 8 percent of the s~st
ed564 retail price, however, the car was sold 

1. The top, hood, trunk, and quarter panels of Dr. 
Gore's car were repainted at BMW's vehicle 
preparation center in Brunswick, Georgia. The 
parties presumed that the damage was caused by 
exposure to acid rain during tJ'ansit between the 
manufacturing plant in Germany and the prepa· 
ration center. 

2. Dr. Gore also named the German manufactur· 
er and the Birmingham dealership as defendants. 

3. Alabama codified its common-law cause of ac
tion for fraud in a 1907 statute that is still in 
effect. Hackmeye,.. v. Hackmeyer, 268 Ala. 329, 
333, 106 So.2d 245, 249 (1958). The statute 

as new without advising the dealer that any 
repairs had been made. Because the $601.37 
cost of repainting Dr. Gore's car was only 
about 1.5 percent of its suggested retail 
price, BMW did not disclose the damage or 
repair to the Birmingham dealer. 

Dr. Gore asserted that his repainted car 
was worth less than a car that had not been 
refinished. To prove his actual damages of 
$4,000, he relied on the testimony of a former 
BMW dealer, who estimated that the value of 
a repainted BMW was approximately 10 per
cent less than the value of a new cal' that had 
not been damaged and repaired.4 To sup
port his claim for punitive damages, Dr. Gore 
introduced evidence that since 1983 BMW 
had sold 983 refinished cars as new, including 
14 in Alabama, without disclosing that the 
cars had been repainted before sale at a cost 
of more than $300 per vehicle.5 Using the 
actual damage estimate of $4,000 per vehicle, 
Dr. Gore argued that a punitive award of $4 
million would provide an appropriate penalty 
for selling approximately 1,000 cars for more 
than they were worth. 

In defense of its disclosure policy, BMW 
argued that it was under no obligation to 
disclose repairs of minor damage to new cars 
and that Dr. Gore's car was as good as a car 
with the original factory finish. It disputed 
Dr. Gore's assertion that the value of the car 
was impaired by the repainting and argued 
that this good-faith belief made a punitive 
award inappropriate. BMW also maintained 
that transactions in jurisdictions other than 
Alabama had no relevance to Dr. Gore's 
claim. 

~The jury returned a verdict finding 
BMW llable for compensatory damages of 

provides: "Suppression of a material fact which 
the party is under an obligation to communicate 
constitutes fraud. The obligation to communi
cate may arise from the confidential relations of 
the parties or from the particular circumstances 
of the case." Ala.Code § 6-5-102 (1993); see 
Ala.Code § 4299 (1907). 

4. The dealer who testified to the reduction in 
value is the former owner of the Birmingham 
dealership sued in this action. He sold the deal· 
ership approximately one year before the trial. 

S. Dr. Gore did not explain the significance of the 
$300 cutoff. 
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$4,000. In addition, the jury assessed $4 
million in punitive damages, based on a de
termination that the nondisclosure policy 
constituted ~'gross, oppressive or malicious" 
fraud.6 See Ala.Code §§ 6-11-20, 6-11-21 
(1993). 

BMW filed a post-trial motion to set aside 
the punitive damages award. The company 
introduced evidence to establish that its non
disclosure policy was consistent with the laws 
of roughly 25 States defining the disclosure 
obligations of automobile manufacturers, dis
tributors, and dealers. The most stringent 
of these statutes required disclosure of re
pairs costing more than 3 percent of the 
suggested retail price; none mandated dis
closure of less costly repairs.7 Relying on 
these statutes, BMW contended that its con
duct was lawful in these States and therefore 
could not provide the basis for an award of 
punitive damages. 

BMW also drew the court's attention to 
the fact that its nondisclosure policy had 
never been adjudged unlawful before this 
action was filed. Just months before Dr. 
Gore's case went to trial, the jury in a similar 
lawsuit filed by another Alabama BMW pur
chaser found that BMW's failure to disclose 
paint repair constituted fraud. Yates v. 
BMW of North America, Inc., 642 So.2d 937 
(Ala.l993).8 Before th~aiudgment in this 
case, BMW changed its poHcy by taking 
steps to avoid the sale of any refinished 
vehicles in Alabama and two other States. 
When the $4 million verdict was returned in 
this case, BMW promptly instituted a nation
wide policy of full disclosure of all repairs, no 
matter how minor. 

6. The jury also found the Birmingham dealership 
liable for Dr. Gore's compensatory damages and 
the German manufacturer liable for both the 
compensatory and punitive damages. The deal
ership did not appeal the judgment against it. 
The Alabama Supreme Court held that the trial 
court did not have jurisdiction over the German 
manufacturer and therefore reversed the judg
ment against that defendant. 

7. BMW acknowledged that a Georgia statute en
acted after Dr. Gore purchased his car would 
require disclosure of similar repairs to a car 
before it was solt! in Georgia. Ga.Code Ann. 
§§ 40-1-5(b)-(c) (1994). 

8. While awarding a comparable amount of com
pensatory damages, the Yates jury awarded no 
punitive damages at all. Tn Yates, the plaintiff 

In response to BMWs arguments, Dr. 
Gore asserted that the policy change demon
strated the efficacy of the punitive damages 
award. He noted that while no jury had held 
the policy unlawful, BMW had received a 
number of customer complaints relating to 
undisclosed repairs and had settled some 
lawsuits.!! Finally, he maintained that the 
disclosure statutes of other States were irrel
evant because BMW had failed to offer any 
evidence that the disclosure statutes sup
planted, rather than supplemented, existing 
causes of action for common-law fraud. 

The trial judge denied BMW's post-trial 
motion, holding, inter alia, that the award 
was not excessive. On appeal, the Alabama 
Supreme Court also rejected BMW's claim 
that the award exceeded the constitutionally 
permissible amount, 646 So.2d 619 (1994). 
The court's excessiveness inquiry applied the 
factors articulated in Green Oil Co. v, H orns
by, 539 So.2d 218, 223-224 (Ala.1989), and 
approved in Pacific Mut. Life Ins. Co. v. 
Haslip, 499 U.S. 1, 21-22, 111 S.Ct. 1032, 
1045-1046, 113 L.Ed.2d 1 (1991). 646 So.2d, 
at 624-625.' Based on its analysis, the court 
concluded that BMWs conduct was "repre
hensible"; the nondisclosure was profitable 
for the company; the judgment "would not 
have a substantial impact upon [BMW's] fi
nancial position"; the litigation had been ex
pensive; no criminal sanctions had been im
posed on BMW for the same conduct; the 
award of no p~tive567 damages in Yates 
reflected "the inherent uncertainty of the 
trial process"; and the punitive award bore a 
"reasonable relationship" to "the harm that 

also relied on the 1983 nondisclosure policy, but 
instead of offering evidence of 983 repairs cost
ing more than $300 each, he introduced a bulk 
exhibit containing 5,856 repair bills to show that 
petitioner had sold over 5,800 new BMW vehi
cles without disclosing that they had been re
paired. 

9. Prior to the lawsuits filed by Dr. Yates and Dr . 
Gore, BMW and various BMW dealers had been 
sued 14 times concerning presale paint or dam
age repair. According to the testimony of 
BMW's in-house counsel at the post judgment 
hearing on damages, only one of the suits con
cerned a car repainted by" BMW. 

,y. 

. ~ .. 
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was likely to occur from [BMW's) conduct as 
well as ... the harm that actually occun-ed." 
646 So.2d, at 625-b27. 

The Alabama Supreme Court did, however, 
rule in BMWs favor on one critical point: 
The court found that the jury improperly 
computed the amount of punitive damages by 
mUltiplying Dr. Gore's compensatory dam
ages by the number of similar sales in other 
jurisdictions. Id., at 627. Having found the 
verdict tainted, the court held that "a consti
tutionally reasonable punitive damages 
award in this case is $2,000,000," id., at 629, 
and therefore ordered a remittitur in that 
amount.10 The court's discussion of the 
amount of its remitted award expressly dis
claimed any reliance on "acts that occurred 
in other jurisdictions"; instead, the court 
explained that it had used a "comparative 
analysis" that considered Alabama cases, 
"along with cases from other jurisdictions, 
involving the sale of an automobile where the 
seller misrepresented the condition of the 
vehicle and the jury awarded punitive dam
ages to the purchaser." 11 Id., at 628. 

J.2§sBecause we believed that a review of 
this case would help to illuminate "the char
acter of the standard that will identify uncon
stitutionally excessive awards" of punitive 
damages, see Honda Motor Co. v. Oberg, 512 
U.S. 415, 420, 114 S.Ct. 2331, 2335, 129 
L.Ed.2d 336 (1994), we granted certiorari, 
513 U.S. 1125, 115 S.Ct. 932, 130 L.Ed.2d 879 
(1995). 

II 
[2,3J Punitive damages may properly be 

imposed to further a State's legitimate inter-

10. The Alabama Supreme Court did not indicate 
whether the $2 million figurc represented the 
court's independent assessment of the appropri
ate level of punitive damages, or its determina
tion of the maximum amount that the jury could 
have awarded consistent with the Due Process 
Clause. 

11. Other than Yates v. BMW of North Amen'ca, 
Inc., 642 So.2d 937 (Ala. 1993), in which no puni
tive damages were awarded, the Alabama Su
preme Court cited no such cases. In another 
portion of its opinion, 646 So.2d, at 629, the 
court did cite five Alabama cases, none of which 
involved either a dispute arising out of the pur
chase of an automobile or an award of punitive 

ests in punishing unlawful conduct and deter
ring)ts repetition. Gertz v. Robert Welcl4 
Inc., 418 U.S. 323, 350, 94 S.Ct. 2997, 3012, 
41 L.Ed.2d 789 (1974); Newport v. Fact Con
certs, Inc., 453 U.S. 247, 266-267, 101 S.Ct. 
2748, 2759-2760, 69 L.Ed2d 616 (1981); 
Haslip, 499 U.S., at 22, 111 S.Ct., at 1045-
1046. In our federal system, States neces
sarily have considerable flexibility in deter
mining the level of punitive damages that 
they will allow in different classes of cases 
and in any particular case. Most States that 
authorize exemplary damages afford the jury 
similar latitude, requiring only that the dam
ages awarded be reasonably necessary to 
vindicate the State's legitimate interests in 
punishment and deterrence. See TXO, 509 
U.S., at 456, 113 S.Ct., at 2719; Haslip, 499 
U.s., at 21, 22,111 S.Ct., at 1045, 1045-1046, 
Only when an award can fairly be catego
rized as "grossly excessive" in relation to 
these interests does it enter the zone of, 
arbitrariness that violates the Due Process 
Clause of the Fourteenth Amendment. Cf. 
TXO, 509 U.S., at 456, 113 S.Ct., at 2719. 
For that reason, the federal excessiveness 
inquiry appropriately begins with an identifi
cation of the state interests that a punitive 
award is designed to serve. We therefore 
focus our attention fIrst on the scope of 
Alabama's legitimate interests in punishing 
BMW and deterring it from future miscon
duct. 

No one doubts that a State may protect its 
citizens by prohibiting deceptive trade prac
tices and by requiring aU!:!E!0bile569 distribu
tors to disclose pres ale repairs that affect the 

damages. G.M. Mosley Contractors, Inc. v. Phi/
lips, 487 So.2d 876, 879 (1986); Hollis v. Wyros
dick, 508 So.2d 704 (1987); Campbell v. Bu.rns, 
512 So.2d 1341, 1343 (1987); Ashbee v. Brock, 
510 So.2d 214 (1987); and Jawad v. Granade, 
497 So.2d 471 (1986). All of these cases support 
the proposition that appellate courts in Alabama 
presume that jury verdicts are correct. In light 
of the Alabama Supreme Court's conclusion that 
(1) the jury had computed its award by multiply
ing $4,000 by the number of refinished vehicles 
sold in the United States and (2) that the award 
should have been based on Alabama conduct, 
respect for the error-free portion of the jury 
verdict would seem to produce an award of $56,-
000 ($4,000 multiplied by 14. the number of 
repainted vehicles sold in Alabama). 

.' 
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value of a new car. But the States need not, 
and in fact do not, provide such protection in 
a uniform manner. Some States rely on the 
judicial process to formulate and enforce an 
appropriate disclosure requirement by apply
ing principles of contract and tort law.12 

Other States have enacted various forms of 
legislation that define the disclosure obli
gations of automobile manufacturers, distrib
utors, and dealers.13 ..lEo The result is a 
patchwork of rules representing the diverse 
policy judgments of lawmakers in 50 States. 

That diversity demonstrates that reason
able people may disagree about the value of a 
full disclosure requirement. Some legisla
tures may conclude that afrlrmative disclo
sure requirements are unnecessary because 
the self-interest of those involved in the auto
mobile trade in developing and maintaining 
the goodwill of their customers will motivate 

12. Sec, e.g., Rivers v. BMW of Nortl! America, 
fIlC., 214 Ga.App. 880, 449 S.E.2d 337 (1994) 
(nondisclosure of presale paint repairs that oc
curred before state disclosure statute enacted); 
Wedmore v. Jordall Motors, IIIC., 589 N.E.2d 1180 
(Ind.App.1992) (same). 

13. Four States require disclosure of vehicle re
pairs costing more than 3 percent of suggested 
retail price. Ariz.Rev.Stat. Ann. § 28-1304.03 
(1989); N.C. Gen.Stat. § 20-30S.J(d)(5a) (1995); 
S.C.Code § 56-32-20 (Supp. I 995); Va. Code 
Ann. § 46.2-1571 (D) (Supp.199S). An additional 
three States mandate disclosure when the cost of 
repairs exceeds 3 percent or $500, whichever is 
greater. Ala.Code § 8-19-5(22)(c) (1993); Cal. 
Vch.Code Ann. §§ 9990-9991 (West Supp.1996); 
Okla. Stat., Tit. 47, § 1112.1 (1991). Indiana 
imposes a 4 percent disclosure threshold. Ind. 
Code §§ 9-23-4--4, 9-23-4-5 (1993). Minnesota 
requires disclosure of repairs costing more than 
4 percent of suggested retail price or $500, 
whichever is greater. Minn.Stat. § 325F.664 
(1994). New York requires disclosure when the 
cost of repairs exceeds 5 percent of suggested 
retail price. N.Y. Gen. Bus. Law §§ 396-p(5)(a), 
(d) (McKinney Supp.1996). Vermont imposes a 
5 percent disclosure threshold for the first $10,-
000 in repair costs and 2 percent thereafter. Vt. 
Stat. Ann., Tit. 9, § 4087(d) (1993). Eleven 
States mandate disclosure only of damage cost
ing more than 6 percent of retail value to repair. 
Ark.Code Ann. § 23-112-705 (1992); Idaho 
Code § 49-1624 (1994); Ill. Compo Stat., ch. 
815, § 710/5 (1994); Ky.Rev.Stat. Ann. 
§ 190.0491(5) (Baldwin 1988); La.Rev.Stat. Ann. 
§ 32: 1260 (West Supp.1995); Miss. Motor Vehi
cle Comm'n, Regulation No.1 (1992); N.H.Rev. 
Stat. Ann. § 357-C:5(III)(d) (1995); Ohio Rev. 
Code Ann. § 4517.61 (1994); R.I. Gen. Laws 

them to make voluntary disclosures or to 
refrain. from selling cars that do not comply 
with self-imposed standards. Those legisla
tures that do adopt afiJ.rmative disclosure 
obligations may take into account the cost of 
government regulation, choosing to draw a 
line exempting minor repairs from such a 
requirement. In formulating a disclosure 
standard, States may also consider other 
goals, such as providing a "safe harbor" for 
automobile manufacturers, distributors, and 
dealers against lawsuits over minor repairs. 14 

We may assume, arguendo, that it would 
be ''lise for every State to adopt Dr. Gore's 
preferred rule, requiring full disclosure of 
every presale repair to a car, no matter how 
trivial and regardless of its actual impact on 
the value of the car . ..lEIBut while we do not 
doubt that Congress has ample authority to 
enact such a policy for the entire Nation,t5 it 

§§ 31-5.1-18(d), (I) (1995); Wis. Stat. 
§ 218.01(2d}(a) (1994); Wyo. Stat. § 31-16-115 
(1994)_ Two States require disclosure of repairs 
costing $3,000 or more. See Iowa Code Ann. 
§ 321.69 (Supp.1996); N.D. Admin. Code§ 37-
09-0 I-D 1 (I992). Georgia mandates disclosure 
of paint damage that costs more than $500 to 
repair. Ga.Code Ann. §§ 40-1-5(bHe) (1994) 
(enacted after respondent purchased his car). 
Florida requires dealers to disclose paint repair 
costing more than $100 of which they have actu
al knowledge. Fla. Stat. § 320.27(9)(n) (I992). 
Oregon requires manufacturers to disclose all 
"postmanufactunng" damage and repairs. It is 
unclear whether this mandate would apply to 
repairs such as those at issue here. Ore.Rev. 
Stat. § 650.155 (1991). 

Many, but not all, of the statutes exclude from 
the computation of repair cost the value of cer
tain components-typically items such as glass. 
tires, wheels and bumpers-when they are re
placed with identical manufacturer's original 
equipment. E.g., Cal. Veh.Code Ann. §§ 9990-
9991 (West Supp.1996); Ga.Code Ann. §§ 40-1-
5(b)-(e) (1994); Ill. Compo Stat., ch. 815, § 710/5 
(1994); Ky.Rev.Stat. Ann. § 190.0491(5) (Bald
win 1988); Okla. Stat., Tit. 47, § 1112.1 (1991); 
Va.Code Ann. § 46.2-1571(D) (Supp.1995); Vt. 
Stat. Ann., Tit. 9, § 4087(d) (I993). 

14. Also, a state legislature might plausibly con
clude that the administrative costs associated 
with full disclosure would have the effect of 
raising car prices to the State's residents. 

15. Federal disclosure requirements are, of 
course, a familiar part of our law. See, e.g., the 
Federal Food, Drug, and Cosmetic Act, as added 
by the Nutrition Labeling and Education Act of 
1990, 104 Stat. 2353,21 U.S.C. § 343; the Truth 
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is clear that no single State could do so, or 
even impose its own policy choice on neigh
boring States. See Bonapa1te v. Tax Court, 
104 U.S. 592, 594, 26 L.Ed. 845 (1881) ("No 
State can legislate except with reference to 
its O\vn jurisdiction. . .. Each State is inde
pendent of all the others in this particu
lar").16 Similarly, one State's power to im
pose burdens on the interstate market for 
automobiles is not only subordinate to the 
federal power over interstate commerce, Gib
bons v. Ogden, 9 Wheat. 1, 194-196, 6 L.Ed . 
23 (1824), but is also constrained by the need 
to respect the interests of other States, see, 
e.g., Healy v. Beer Institute, 491 U.S. 324, 
335-336, 109 S.Ct. 2491, 2498-2499, 105 
L.Ed.2d 275 (1989) (the Constitution has a 
"special concern both with the maintenance 
of a national economic union unfettered by 
state-imposed limitations on ~2interstate 
commerce and with the autonomy of the indi
vidual States \vithin their respective spheres" 
(footnote omitted»; Edgar v. MITE Corp., 
457 U.S. 624, 643, 102 S.Ct. 2629, 2641, 73 
L.Ed.2d 269 (1982). 

In Lending Act, 82 Stat. 148, as amended, 15 
U.S.C. § 1604; the Securities & Exchange Act of 
1934, 48 Stat. 892, 894, as amended, IS U.S ,C. 
§§ 781-78m; Federal Cigarette Labeling and Ad. 
vertising Act, 79 Stat. 283, as amended. 15 
U.S.c. § 1333; Alcoholic Beverage Labeling Act 
of 1988,102 Slat. 4519, 27 U.S.C. § 215. 

16. See also Bigelow v. Virg ill ia, 421 U.S. 809, 
824. 95 S.Ct. 2222, 2234, 44 L.Ed.2d 600 (1975) 
("A State does not acquire power or supervision 
over the internal affairs of another State merely 
because the welfare and health of its own citi
zens may be affected wh(:n they travel to that 
State"); New York Life IllS. Co. v. Head, 234 U.S. 
149, 161, 34 S.Ct. 879, 882,58 L.Ed. 1259 (1914) 
("[I]t would be impossible to permit the statutes 
of Missouri to operate beyond the jurisdiction of 
that State .. , without throwing down the consti
tutional barriers by which all the States are re
stricted within the orbits of their lawful authority 
and upon the preservation of which the Govem
ment under the Constitution depends. This is so 
obviously the necessary result of the Constitution 
that it has rarely been. called in question and 
hence authorities directly dealing with it do not 
abound"); Hwaillgtoll v. Attrill, 146 U.S. 657, 
669, 13 S.Ct. 224, 228, 36 L.Ed. 1123 (1892) 
("Laws have no force of themselves beyond the 
jurisdiction of the State which enacts them, and 
can have extra-territorial effect only by the comi
ty of other States"). 

17. State power may be exercised as much by a 
jury's application of a state rule of law in a civil 

[4-6J We think it follows from these prin
cipl~s of state sovereignty and comity that a 
State may not impose economic sanctions on 
violators of its laws with the intent of chang
ing the tortfeasors' lawful conduct in other 
StatesP Before this Court Dr. Gore argued 
that the large punitive damages award was 
necessary to induce BMW to change the 
nationwide policy that it adopted in 1983.18 

But by attempting to alter BMW's nation
wide policy, Alabama would be infringing on 
the policy choices of other States. To avoid 
such encroachment, the economic penalties 
that a State such as Alabama inflicts on those 
who transgress its laws, whether the penal
ties take the form of legislatively authorized 
fines or judicially imposed punitive damages, 
must be supported by the State's interest in 
protecting its own consumers and its own 
economy. Alabama may insist that BMW 
adhere to a particular disclosure policy in 
that State. Alabama does not 1573have the 
power, however, to punish BMW for conduct 
that was lawful where it occurred and that 
had no impact on Alabama or its residents.19 

lawsuit as by a statute. See New York Times Co. 
v. Sullivan, 376 U.S. 254, 265,84 S.Ct. 710, 718, 
11 L.Ed.2d 686 (1964) ("The test is not the form 
in which state power has been applied but, what· 
ever the form, whether such power has in fact 
been exercised"); San Diego Building Trades 
Council v. Garmon, 359 U.S. 236, 247, 79 S.Ct. 
773, 780, 3 LEd.2d 775 (1959) ("[R]egulation 
can be as effectively exerted through an award of 
damages as through some form of preventive 
relief"). 

18. Brief for Respondent 11-12,23,27-28; Tr. of 
Oral Arg. 50-54. Dr. Gore's interest in altering 
the nationwide policy sterns from his concern 
that BMW would not (or could not) discontinue 
the policy in Alabama alone. Brief for Respon
dent at 11. "If Alabama were limited to impos
ing punitive damages based only on BMW's gain 
from fraudulent sales in Alabama, the resulting 
award would have no prospect of protecting Ala
bama consumers from fraud, as it would provide 
no incentive for BMW to alter the unitary, na
tional policy of nondisclosure which yielded 
BMW millions of dollars in profits." [d., at 23. 
The record discloses no basis for Dr. Gore's 
contention that BMW could not comply with 
Alabama's law without changing its nationwide 
policy. 

19. See Bordenkircher v. Hayes, 434 U.S. 357, 
363, 98 S.Ct. 663, 668, 54 L.Ed.2d 604 (I 978) 
("To punish a person because he has done what 
the law plainly allows him to do is a due process 
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N or may Alabama impose sanctions on BMW 
in order to deter conduct that is lawful in 
other jurisdictions. 

[7] In this case, we accept the Alabama 
Supreme Court's interpretation of the jury 
verdict as reflecting a computation of the 
amount of punitive damages "based in large 
part on conduct that happened in other juris
dictions." 646 So.2d, at 627. As the Ala
bama Supreme Court noted, neither the jury 
nor the trial court was presented ''lith evi
dence that any of BMW's out-of-state con
duct was unlawful. "The only testimony 
touching the issue showed that approximate
ly 60% of the vehicles that were refinished 
were sold in states where failure to disclose 
the repair was not an unfair trade practice." 
I d" at 627, n. 6.20 The Alabama Supreme 
Court therefore properly eschewed reliance 
on BMW's out-of-state conduct, id., at 628, 
and based its remitted award solely on 

.JE4conduct that occurred within Alabama.21 

The award must be analyzed in the light of 
the same conduct, with consideration given 
only to the interests of Alabama consumers, 
rather than those of the entire Nation. 

violation of the most basic sort"). Our cases 
concerning recidivist statutes are not to the con
trary, Habitual offender statutes permit the sen. 
tencing court to enhance a defendant's punish
ment for a crime in light of prior convictions, 
including convictions in foreign jurisdictions, 
See e.g" Ala.Code § 13A-5-9 (1994); CaL Penal 
Code Ann, §§ 667.5(f), 668 (West Supp.1996); 
III. Camp. Stat., ch. 720, § 5/33B-l (1994); N.Y. 
Penal Law §§ 70.04, 70,06, 70.08, 70,10 (McKin
ney 1987 and Supp.1996); Tex. Penal Code Ann. 
§ 12.42 (1994 and Supp,1995-1996). A sentenc
ing judge may even consider past criminal be
havior which did not result in a conviction and 
lawful conduct that bears on the defendant's 
character and prospects for rehabilitation. 
Williams v. New York, 337 U.S. 241, 69 S.Ct. 
1079,93 L.Ed. 1337 (1949). But we have never 
held that a sentencing court could properly pun
islz lawful conduct. This distinction is precisely 
the one we draw here. See n. 21, iltfra. 

20. Given that the verdict was based in part on 
out-of-state conduct that was lawful where it 
occurred, we need not consider whether one 
State may properly attempt to change a tortfea
sor's unlawful conduct in another State. 

2l. Of course, the fact that the Alabama Supreme 
Court correctly concluded that it was error for 
the jury to use the number of sales in other 
States as a multiplier in computing the amount 

'-.J 

When the scope of the interest in punishment 
and deten"ence that an Alabama court may 
appropriately consider is properly limited, it 
is apparent-for reasons that we shall now 
address-that this award is grossly exces
sive. 

III 
[8,9] Elementary notions of fairness en

shrined in our constitutional jurisprudence 
dictate that a person receive fair notice not 
only of the conduct that will subject him to 
punishment, but also of the severity of the 
penalty that a State may impose.22 Three 
guideposts, each of which indicates that 
BMW did not receive adequate notice of the 
magnitude of the sanction that Alabama 
might impose for adhering to the nondisclo
sure policy adopted in 1983, lead us to the 
conclusion that ...l§J5the $2 million award 
against BMW is grossly excessive: the de
gree of reprehensibility of the nondisclosure; 
the disparity between the harm or potential 
harm suffered by Dr. Gore and his punitive 
damages award; and the difference between 
this remedy and the civil penalties authorized 

of its punitive sanction does not mean that evi
dence describing out-of-state transactions is irrel
evant in a case of this kind. To the contrary, as 
we stated in TXO production Corp. v. Alliance 
Resources Corp., 509 U.S. 443, 462, n. 28, 113 
S,Ct. 2711, 2722, n. 28, 125 L.Ed.2d 366 (1993), 
such evidence may be relevant to the determina
tion of the degree of reprehensibility of the defen
dant's conduct. 

22. See Miller v. Florida, 482 U.S. 423, 107 S.Ct. 
2446, 96 L.Ed.2d 351 (1987) (Ex Post Facto 
Clause violated by retroactive imposition of re
vised sentencing guidelines that provided longer 
sentence for defendant's crime); Bouie v. City of 
Columbia, 378 U.S. 347, 84 S.Ct. 1697, 12 
L.Ed.2d 894 (1964) (retroactive application of 
new construction of statute violated due pro
cess); id., at 350-355, 84 S.Ct., at 1701-1703 
(citing cases); Lankford v. Idaho, 500 U.S. 110, 
111 S.Ct. 1723, 114 L.Ed.2d 173 (1991) (due 
process violated because defendant and his coun
sel did not have adequate notice that judge might 
impose death sentence). The strict constitutional 
safeguards afforded to criminal defendants are 
not applicable to civil cases, but the basic protec
tion against "judgments without notice" afforded 
by the Due Process Clause, Shaffer v. Heitner, 
433 U.S. 186, 217, 97 S.Ct. 2569, 2587, 53 
L.Ed.2d 683 (1977) (STEVENS, J., concurring in 
judgment), is implicated by civil penalties. 
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or imposed in comparable cases. We discuss 
tbese considerations in turn. 

Degree of Reprehensibility 

[10J Perhaps the most important indici
um of the reasonableness of a punitive dam
ages award is the degree of reprehensibility 
of the defendant's conduct.23 Ill; the Court 
~t2ted nearly 150 years ago, exemplary dam
ages imposed on a defendant should reflect 
"the enormity of his offense." Da.y v. Wood
i!mth, 13 How. 363, 371, 14 L.Ed. 181 (1852). 
See also St. Louis, I. AI. & S.R. Co. 'v. 
Williams. 251 U.S. 63, 66-67, 40 S.Ct. 71, 73, 
64 L.Ed. 139 (1919) (punitive award may not 
be "wholly disproportioned to the offense"); 
Browning-Fen'is Industries of 'Vt., Inc. v. 
Kelco Disposal, Inc., 492 U.S. 257, 301, 109 
S.Ct.. 2909, 2934, 106 L.Ed.2d 219 (1989) 
I,O'CONNOR, J., concu1'l'ing in part and dis
senting in part) (revievring court "should ex
amine the gravity of the defendant's conduct 
and the harshness of the award of punitive 
damages").24 This principle reflects the ac
cepted view that some \-wongs are more 
blamewOlihy than others. Thus, we have 
said that I 57tnonviolent crimes are less seri
ous than crimes marked by violence or the 
threat of violence." Solem t~. Helm, 463 U.S. 
277, 292-293, 103 S.Ct. 3001, 3011, 77 
L.Ed.2d 637 (1983). Similarly, "trickery and 
deceit," TXO, 509 U.S., at 462, 113 S.Ct., at 
2722, are more reprehensible than negli
gence. In TXO, both the West Virginia Su
preme COUli and the Justices of this Court 
placed special emphasis on the principle that 
punitive damages may not be "grossly out of 
p1'opo1iiol1 to the severity of the offense." 25 

Id., at 453, 482, 113 S.Ct., at 2718, 2733. 

23. 'The flagrancy of the misconduct is thought 
to be the primary consideration in determining 
the amount of punitive damages." Owen, A Pu
nitive. Damages Overview: Functions, Problems 
and Reform, 39 ViiI. L.Rev. 363, 387 (1994). 

24. The principle that punishment should fit the 
crime "is deeply rooted and frequently repeated 
in common-law jurisprudcnce." Solem v. Helm, 
463 U.S. 277, 284, 103 S.C1. 3001. 3006, 77 
L.Ed.2d 637 (1983). See Burkett v. Lanata, 15 
La. Ann. 337, 339 (1860) (punitive damages 
should be "commensurate to the nature of the 
offence"); Blanc/lard v. Morris, 15 Ill. 35, 36 
(1853) ("[W]e cannot say [the exemplary dam
ages] are excessive under the circumstances; for 

Indeed, for Justice KENNEDY, the defen
dant's intentional malice was the decisive ele
ment in a "close and difficult" case. Id., at 
468, 113 S.Ct., at 2725.26 

In this case, none of the aggravating fac
tors associated with particularly reprehensi
ble conduct is present. The harm BMW 
inflicted on Dr. Gore was purely economic in 
nature. The presale refinishing of the car 
had no effect on its performance or safety 
features, or even its appearance for at least 
nine months after his purchase, BMW's con
duct evinced no indifference to or reckless 
disregard for the health and safety of others. 
To be sure, infliction of economic injury, 
especially when done intentionally through 
affirmative acts of misconduct, id., at 453, 
113 S.Ct., at 2717-2718, or when the target is 
financially vulnerable, can warrant a substan
tial penalty. But this observation does not 
convert all acts that cause economic harm 
into torts that are sufficiently reprehensible 
to justify a significant sanction in addition to 
compensatory damages. 

Dr. Gore contends that BMW's conduct 
was paIiicularly reprehensible because non
disclosure of the repairs to his car formed 
part of a nationwide pattern of tortious con
duct. CeIiainly, evidence that a defendant 
has repeatedly engaged in prohibited conduct 
while knowing or suspecting that it Was un
lav,rful would provide relevant support for an 
ar~ent577 that strong medicine is required 
to cure the defendant's disrespect for the 
law. See id., at 462, n. 28,113 S.Ct., at 2722, 
n. 28. Our holdings that a recidivist may be 
punished more severely than a first offender 
recognize that repeated misconduct is more 

the proofs show that threats, violence, and im
prisonment, were accompanied by mental fear, 
torture, and agony of mind"); Louisville & 
Northem R. Co. v. Browpz, 127 Ky. 732. 749. 106 
S.W. 795, 799 (1908) ("We are not aware of any 
case in which the court has sustained a verdict as 
large as this one unless the injuries were perma
nent"). 

25. Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. L 
22, 111 S.Ct. 1032. 1045, 113 L.Ed.2d I (1991). 

26. The dissenters also recognized that "TXO's 
conduct was clearly wrongful, calculated, and 
improper .... " TKO, 509 U.S., at 482,113 S.C1., 
at 2733 (opinion of O'CONNOR, J.). 
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reprehensible than an individual instance of 
malfeasance. See Gryger v. Burke, 334 U.S. 
728, 732, 68 S.Ct. 1256, 1258-1259, 92 L.Ed. 
1683 (1948). 

In support of his thesis, Dr. Gore advances 
two arguments. First, he asserts that the 
state disclosure statutes supplement, rather 
than supplant, existing remedies for breach 
of contract and common-law fraud. Thus, 
accOl'ding to Dr. Gore, the statutes may not 
properly be viewed as immunizing from lia
bility the nondisclosure of repairs costing 
less than the applicable statutory threshold. 
Brief for Respondent 18-19. Second, Dr. 
Gore maintains that BMW should have antic
ipated that its failure to disclose similar re
pair work could expose it to liability for 
fraud. Id., at 4-5. 

[11] We recognize, of course, that only 
state courts may authoritatively construe 
state statutes. As far as we are aware, at 
the time this action was commenced no state 
court had explicitly addressed whether its 
State's disclosure statute provides a safe har
bor for nondisclosure of presumptively minor 
repairs or should be construed instead as 
supplementing common-law duties,21 A re
view of the text of the st~es'578 however, 

27. In Jeter v. M & M Dodge, [nc., 634 So.2d 1383 
(La.App.1994), a Louisiana Court of Appeals sug
gested that the Louisiana disclosure statute func
tions as a safe harbor. Finding that the cost of 
repail'ing presale damage to the plaintiff's car 
exceeded the statutory disclosure threshold, the 
court held that the disclosure statute did not 
provide a defense to the action. [d., at 1384. 

During the pendency of this litigation, Ala
bama enacted a disclosure statute which defines 
"material" damage to a new car as damage 
requiring repairs costing in excess of 3 percent of 
suggested retail price or $500, whichever is 
greater. Ala.Code § 8-19-5(22) (1993). After its 
decision in this case, the Alabama Supreme 
COUl1 stated in dicta that the remedies available 
under this section of its Deceptive Trade Prac
tices Act did not displace or alter pre-existing 
remedies available under either the common law 
or other statutes, Hines v. Riverside Clzevrolet
Olds, [HC., 655 So.2d 909, 917, n. 2 (1994). It 
refused, however, to "recognize, or impose on 
automobile manufacturers, a general duty to dis
close eVel)' I'epair of damage, however slight. 
incurred during the manufacturing process." 
[d., at 921. Instead, it held that whether a 
defendant has a duty to disclose is a question of 
fact "for the jury to detennine." [d" at 918. In 

~ 

persuades us that in the absence of a state
court determination to the contrary, a corpo
rate executive could reasonably interpret the 
disclosure requirements as establishing safe 
harbors. In California, for example, the dis
closure statute defines "material" damage to 
a motor vehicle as damage requiring repairs 
costing in excess of 3 percent of the suggest
ed retail price or $500, whichever is greater. 
Cal. Veh.Code Ann. § 9990 (West Supp. 
1996). The Illinois statute states that in 
cases in which disclosure is not required, 
"nondisclosure does not constitute a misrep
resentation or omission of fact." Ill. Compo 
Stat., ch, 815, § 710/5 (1994).28 Perhaps the 
statutes may also be interpl'eted in another 
way. We simply emphasize that the record 
contains no evidence that BMW's decision to 
follow a disclosure policy that coincided v.ith 
the strictest extant state statute was suffi
ciently reprehensible to justify a $2 million 
award of punitive damages. 

.J.2.:9Dr. Gore's second argument for treating 
BMW as a recidivist is that the company 
should have anticipated that its actions would 
be considered fraudulent in some, if not all, 
jurisdictions, This contention overlooks the 
fact that actionable fraud requires a material 

reaching that conclusion it overruled two earlier 
decisions that seemed to indicate that as a matter 
of law there was no disclosure obligation in cases 
comparable to this one. [d., at 920 (overruling 
Cemury 2J-Reeves Realty, [IIC. V. McConnell Cad
illac, Inc., 626 So.2d 1273 (1993), and Cobb v. 
Sow/least Toyota Distributors, Inc., 569 So.2d 
395 (1990)). 

28. See also Ariz.Rev.Stat. Ann. § 28-1304.03 
(1989) ("[I]f disclosure is not required under this 
section, a purchaser may not revoke or rescind a 
sales contract due solely to the fact that the new 
motor vehicle was damaged and repaired prior 
to completion of the sale"); Ind.Code § 9 ... 23-4-
5 (I993) (providing that "[r]epaired damage to a 
customer-ordered new motor vehicle not exceed
ing four percent (4%) of the manufacturer's sug
gested retail price does not need to be disclosed 
at the time of sale"); N.C. Gen.Stat. § 20-
305,l(e) (1993) (requiring disclosure of repairs 
costing more than 5 percent of suggested retail 
price and prohibiting revocation or rescission of 
sales contract on the basis of less costly repairs); 
Okla. Stat., Tit. 47, § 1112.1 (1991) (defining 
"material" damage to a car as damage requiring 
repairs costing in excess of 3 percent of suggest
ed retail price Of $500, whichever is greater). 
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misrepresentation or omission.29 This quali
fier invites line-drawing of just the sort en
gaged in by States -with disclosure statutes 
and by BMW. We do not think it can be 
disputed that there may exist minor imper
fections in the finish of a new car that can be 
repaired (or indeed, left unrepaired) without 
materially affecting the car's value.an There 
is no evidence that BMW acted in bad faith 
when it sought to establish the appropriate 
line between presumptively minor damage 
and damage requiring disclosure to purchas
ers. For this purpose, BMW could reason
ably rely on state disclosure statutes for 
guidance. In this regard, it is also signifi
cant that there is no evidence that BMW 
persisted in a course of conduct after it had 
been adjudged unlawful on even one occa
sion, let alone repeated occasions.3t 

Finally, the record in this case discloses no 
deliberate false statements, acts of affirma
tive misconduct, or concealment of evidence 
of improper motive, such as were present in 
Haslip and TXo. Haslip, 499 U.S., at 5, 111 
S.Ct., at 1036; TXO, 509 U.S., at 453, 113 
S.Ct., at 2717-2718. We accept, of course, 
the jury's finding that BMW suppresse1Woa 
material fact which Alabama law obligated it 
to communicate to prospective purchasers of 
repainted cars in that State. But the omis
sion of a material fact may be less reprehen
sible than a deliberate false statement, par-

29. Restatement (Second) of Torts § 538 (1977); 
W, Keeton, D. Dobbs, R Keeton, & D. Owen, 
Prosser and Keeton on Law of Torts § 108 (5th 
ed.1984). 

30. The Alabama Supreme Court has held that a 
car may be considered "new" as a matter of law 
even if its finish contains minor cosmetic flaws . 
Wilbum v. Larry Savage Chevrolet. Inc., 477 
So.2d 384 (1985). We note also that at trial 
respondent only introduced evidence of undis
closed paint damage to new cars repaired at a 
cost of $300 or more. This decision suggests 
that respondent believed that the jury might con
sider some repairs too de minimis to warrant 
disclosure. 

31. Before the verdict in this case. BMW had 
changed its policy with respect to Alabama and 
two other States. Five days after the jury award, 
BMW altered its nationwide policy to one of full 
disclosure. 

32. See. e.g .• Gram v. McDol!ogh. 7 La. Ann. 447, 
448 (1852) ("[E]xemplary damages allowed 

ticularly when there is a good-faith basis for 
believing that no duty to disclose exists. 

(12J That conduct is sufficiently repre
hensible to give rise to tort liability, and even 
a modest award of exemplary damages does 
not establish the high degree of culpability 
that warrants a substantial punitive damages 
award. Because this case exhibits none of 
the circumstances ordinarily associated with 
egregiously improper conduct, we are per
suaded that BMW's conduct Was not suffi
ciently reprehensible to warrant imposition 
of a $2 million exemplary damages award. 

Ratio 

The second and perhaps most commonly 
cited indicium of an unreasonable or exces
sive punitive damages award is its ratio to 
the actual harm inflicted on the plaintiff. 
See TXO, 509 U.S., at 459,113 S.Ct., at 2721; 
Haslip, 499 U.S., at 23, 111 S.Ct., at 1046. 
The principle that exemplary damages must 
bear a "reasonable relationship" to compen
satory damages has a long pedigree.32 

Scholars have identified a number of early 
English statutes authorizing th~.h~llaward of 
multiple damages for particular wrongs. 
Some 65 different enactments during the pe
riod between 1275 and 1753 provided for 
double, treble, or quadruple damages.sa Our 

should bear some proportion to the real damage 
sustained"); Saunders v. Mullen, 66 Iowa 728. 
729,24 N.W. 529 (1885) ("When the actual dam· 
ages are so small, the amount allowed as exem· 
plary damages should not be so large"); Flan
nery v. Baltimore & Ohio R. Co., 15 D.C. Ill, 125 
(1885) (when punitive damages award "is out of 
all proportion to the injuries received. we feel it 
our duty to interfere"); Houston & Texas Central 
R. Co. v. Nichols, 9 Am. & Eng. RR Cas. 361. 
365 (Tex.l882) ("Exemplary damages, when al
lowed, should bear proportion to the actual dam
ages sustained"); McCart/IY v. Niskem. 22 Minn. 
90,91-92 (1875) (punitive damages "enormously 
in excess of what may justly be regarded as 
compensation" for the injury must be set aside 
"to prevent injustice"). 

33. Owen. supra n. 23, at 368, and n. 23. One 
English statute, for example, provides that ·offi
cers arresting persons out of their jurisdiction 
shall pay double damages. 3 Edw., 1., ch. 35. 
Another directs that in an action for forcible 
entry or detainer. the plaintiff shall recover tre· 
ble damages. 8 Hen. VI. ch. 9, § 6. 
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decisions in both Haslip and TXO endorsed 
the proposition that a comparison between 
the compensatory award and the punitive 
award is significant. 

In Haslip we concluded that even though a 
punitive damages award of "more than 4 
times the amount of compensatory damages" 
might be "close to the line," it did not "cross 
the line into the area of constitutional impro
priety." 499 U.S., at 23-24, 111 S.Ct., at 
1046. TXO, follO\\'ing dicta in Haslip, re
fined this analysis by confirming that the 
pl'oper inquiry is "\vhether thel'e is a rea
sonable relationship between the punitive 
damages award and the harm likely to 1'esult 
from the defendant's conduct as well as the 
harm that actually has occurred.''' TXO, 
509 U.S., at 460, 113 S.Ct., at 2721 (emphasis 
in original), quoting Haslip, 499 U.S., at 21, 
111 S.Ct., at 1045. Thus, in upholding the 
$10 million award in TXO, we relied on the 
difference between that figure and the harm 
to the victim that would have ensued if the 
tortious plan had succeeded. That difference 
suggested that the relevant ratio was not 
more than 10 to 1.3~ 

J22The $2 million in punitive damages 
awarded to Dr. Gore by the Alabama Su
preme Court is 500 times the amount of his 
actual harm as determined by the jury.35 
Moreover, there is no suggestion that Dr. 

Present-day federal law allows or mandates 
imposition of multiple damages for a wide as
sortment of offenses. including violations of the 
antitru~t laws, sec § 4 of the Clayton Act, 38 Stat. 
731, as amended, IS U.S.C. § 15. and the Racke
teer Influenced and Corrupt Organizations Act. 
see 18 U.S.C. § 1964, and certain breaches of the 
trademark laws, see § 35 of the Trademark Act 
of 1946, 60 Stat. 439. as amended, IS U.S.C. 
§ I I 17, and the patent laws, see 66 Stat. 813. 35 
U.S.C. § 284. 

34. "While petitioner stresses the shocking dis
parity between the punitive award and the com
pensatory award, that shock dissipates when one 
considers the potential loss to respondents, in 
terms of reduced or eliminated royalties pay
ments, had petitioner succeeded in its illicit 
scheme. Thus, even if the actual value of the 
'potential harm' to respondents is not between $5 
million and $8.3 million. but is closer to $4 
million, or $2 million, or even $ I million, the 
disparity between the punitive award and the 
potential harm does not, in our view. 'jar onc's 
constitutional sensibilities.''' TXO, 509 U.S., at 

'-...J'. 

Gore or any other BMW purchaser was 
threatened with any additional potential 
harm by BMW's nondisclosure policy. The 
disparity in this case is thus dramatically 
greater than those considered in Haslip and 
TXo.36 

[13] Of course, we have consistently re
jected the notion that the constitutional line 
is marked by a simple mathematical formula, 
even one that compares actual and potential 
damages to the punitive award. TXO, 509 
U.S., at 458, 113 S.Ct., at 2720,31 Indeed, 
low awards of compensatory damages may 
properly support a higher l'atio than high 
compensatory awards, if, for example, a par
ticularly egregious act has resulted in only a 
small amount of economic damages. A high
er ratio may also be justified in cases in 
which the injury is hard to detect or the 
monetary value of noneconomic harm might 
have been difficult to determine. It is appro
priate, therefore, to reiterate our rejection of 
a categorical approach. Once again, "we re
turn to what we said ... in Haslip; 'We 
need not, an~3indeed we cannot, draw a 
mathematical bright line between the consti
tutionally acceptable and the constitutionally 
unacceptable that would fit every case. We 
can say, however, that [a] general concer(n] 
of reasonableness .. , properly enter[s] into 
the constitutional calculus.''' Id., at 458, 113 
S.Ct_, at 2720 (quoting Haslip, 499 U.S., at 

462, 113 S.Ct., at.2722, quoting Haslip. 499 U.S .• 
at 18, 111 S.Ct., at 1043. 

35. Even assuming each repainted BMW suffers a 
diminution in value of approximately $4,000, the 
award is 35 times greater than the total damages 
of all 14 Alabama consumers who purchased 
repainted BMW's. 

36_ The ratio here is also dramatically greater 
than any award that would be permissible under 
the statutes and proposed statutes summarized in 
the appendix to Justice GINSBURG's dissenting 
opinion. Post, at 1618-1620. 

37. Conceivably the Alabama Supreme Court's se
lection of a 500-to-l ratio was an application of 
Justice SCALIA's identification of one possible 
reading of the plurality opinion in TXO; Any 
future due process challenge to a punitive dam
ages award could be disposed of with the simple 
observation that "this is no worse than TXO." 
509 U.S., at 472. 113 S.Ct., at 2727 (SCALIA, J., 
concurring in judgment). As we explain in the 
text, this award is significantly worse than the 
award in TXO. 
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18, 111 S.Ct., at 1043). In most cases, the 
ratio ,viII be within a constitutionally accept
able range, and remittitur will not be justi
fied on this basis. When the ratio is a 
breathtaking 500 to 1, however, the award 
must surely "raise a suspicious judicial eye
brow." TXO, 509 U.S., at 481, 113 S.Ct., at 
2732 (O'CONNOR, J., dissenting). 

Sanctions for Comparable Misconduct 

[14] Compm'ing the punitive damages 
award and the civil or criminal penalties that 
could be imposed for comparable misconduct 
provides a third indicium of excessiveness. 
A2, Justice O'CONNOR has correctly ob
served, a reviewing court engaged in deter
mining whether an award of punitive dam
ages is excessive should "accord 'substantial 
deference' to legislative judgments concern
ing appropriate sanctions for the conduct at 
issue." Browning-Ferris Industries of n., 
Inc. v. Kelco Disposal, Inc., 492 U.S., at 301, 
109 S.Ct., at 2934 (opinion concurring in part 
and dissenting in part). In Haslip, 499 U.S., 
at 23, 111 S.Ct., at 1046, the Court noted that 
although the exemplary award was "much in 
excess of the fine that could be imposed," 
imprisonment was also authorized in the 
criminal context.38 In this~4case the $2 
million economic sanction imposed on BMW 
is substantially greater than the statutory 
fines available in Alabama and elsewhere for 
similar malfeasance. 

The maximum civil penalty authorized by 
the Alabama Legislature for a violation of its 

38. Although the Court did not address the size of 
the punitive damages award in Silkwood v. Kerr
McGee Corp., 464 U.S. 238, 104 S.Ct. 615, 78 
L.Ed.2d 443 (1984), the dissenters commented 
on its excessive character, noting that the "$10 
million [punith'e damages award] that the jury 
imposed is 100 times greater than the maximum 
fine that may be imposed ... for a single viola
tion of federal standards" and "more than 10 
times greater than the largest single fine that the 
Commission has ever imposed." [d., at 263, 104 
S.Ct., at 629 (BLACKMUN, J., dissenting). In 
Nell' York Times Co. v. Sullivan, 376 U.S. 254, 84 
S.C1. 710, 1 J L.Ed.2d 686 (1964), the Court 
observed that the punitive award for libel was 
"one thousand times greater than the maximum 
fine provided by the Alabama criminal statute," 
and concluded that the "fear of damage awards 
under a rule such as that invoked by the Alabama 
courts here may be markedly more inhibiting 

Deceptive Trade Practices Act is $2,000; 39 

other States authorize more severe sanctions, 
with the maxima ranging from $5,000 to $10,-
000.40 Significantly, some statutes draw a 
distinction between first offenders and recidi
vists; thus, in New York the penalty is $50 
for a first offense and $250 for subsequent 
offenses. None of these statutes would pro
vide an out-of-state distributor with fair no
tice that the first violation-or, indeed the 
first 14 violations-of its provisions might 
subject an offender to a multimillion dollar 
penalty. Moreover, at the time BMW's poli
cy was first challenged, there does not ap
pear to have been any judicial decision in 
Alabama or elsewhere indicating that appli
cation of that policy might give rise to such 
severe punishment. 

The sanction imposed in this case cannot 
be justified on the ground that it was neces
sary to deter future misconduct without con
sidering whether less drastic remedies could 
be expected to achieve that goal. The fact 
that a multimillion dollar penalty prompted a 
change in policy sheds no light on the ques
tion whether a lesser deterrent would have 
adequately protected the interests of Ala
bama consumers. In,..h85the absence of a 
history of noncompliance with known statuto
ry requirements, there is no basis for assum
ing that a more modest sanction would not 
have been sufficient to motivate full compli
ance with the disclosure requirement im-

than the fear of prosecution under a criminal 
statute." [d., at 277, 84 S.Ct., at 724. 

39. Ala.Code § B-19-11(b) (1993). 

40. See, e.g., Ark.Code Ann. § 23-112-309(b) 
(1992) (up to $5,000 for violation of state Motor 
Vehicle Commission Act that would allow sus
pension of dealer's license; up to $10,000 for 
violation of Act that would allow revocation of 
dealer's license); Fla. Stat. § 320.27(12) (1992) 
(up to $1,000); Ga.Code Ann. §§ 40-1-5(g). 10-
1-397(a) (1994 and Supp.1996) (up to $2,000 
administratively; up to $5,000 in superior court); 
Ind.Code § 9-23-6-4 (1993) ($50 to $1,000); 
N.HRev.Stat. Ann. §§ 357-C:15, 651:2 (1995 
and Supp.1995) (corporate fine of up to $20,-
000); N.Y. Gen. Bus. Law § 396-p(6) (McKinney 
Supp.1995) ($50 for first offense; $250 for subse
quent offenses). 
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,--,. 
posed by the Alabama Supreme Court in this 
case. 

IV 
We assume, as the juries in this case and 

in the Yates case found, that the undisclosed 
damage to the new BMW's affected their 
actual value. Notwithstanding the evidence 
adduced by BMW in an effort to prove that 
the repainted cars conformed to the same 
quality standal'ds as its other cars, we also 
assume that it knew, or should have known, 
that as time passed the repainted cars would 
lose their attractive appearance more rapidly 
than other BMW's. Moreover, we of course 
<1ccept the Alabama courts' view that the 
state interest in protecting its citizens from 
deceptive trade practices justifies a sanction 
in addition to the recovery of compensatory 
damages. We cannot, hovv'ever, accept the 
conclusion of the Alabama Supl'eme Court 
that BMW's conduct was sufficiently eg1'e
gious to justify a punitive sanction that is 
tantamount to a severe criminal penalty. 

[15, 16] The fact that BMW is a large 
corporation rather than an impecunious indi
vidual does not diminish its entitlement to 
fail' notice of the demands that the several 
States impose on the conduct of its business. 
Indeed, its status as an active participant in 
the national economy implicates the federal 
interest in preventing individual States from 
imposing undue burdens on interstate com
mel'ce. While each State has ample power to 
protect its own consumers, none may use the 
punitive damages deterrent as a means of 
imposing its regulatory policies on the entire 
Nation. 

As in H aslip, we are not prepared to draw 
a bl'ight line mal'king the limits of a consti
tutionally acceptable punitive damages 
award. Unlike that case, however, we are 
fully convinced that the grossly excessive 
aWaI'd imposed in this IS86case transcends the 
constitutional limit.4l Whether the appropri
ate remedy requires a new trial or merely 
an independent determination by the Ala
bama Supreme Court of the award neces
sary to vindicate the economic interests of 

41. Justice GINSBURG expresses concern that 
we are "the only federal court policing" this 
limit. Post, at J 617. The small number of puni
tive damages questions that we have reviewed in 
recent years, together with the fact that this is 
the first case in decades in which we have found 

"-" 
Alabama consumers is a matter that should 
be addressed by the state court in the first 
instance. 

The judgment is reversed, and the case is 
remanded for further proceedings not incon
sistent with this opinion. 

It is so ordered. 

Justice BREYER, with whom Justice 
O'CONNOR and Justice SOUTER join, 
concul'l'ing. 

The Alabama state courts have assessed 
the defendant $2 million in "punitive dam
ages" for having knowingly failed to tell a 
BMW automobile buyer that, at a cost of 
$600, it had repainted portions of his new 
$40,000 car, thereby lowering its potential 
resale value by about 10%. The Court's 
opinion, which I join, explains why we have 
concluded that this award, in this case, was 
"grossly excessive" in relation to legitimate 
punitive damages objectives, and hence an 
arbitrary deprivation of life, liberty, or prop
erty in violation of the Due Pl'ocess Clause. 
See TXO P1'Oduction Corp. v. Alliance Re
SOU1·CCS Corp., 509 U.S. 443, 453, 454, 113 
S.Ct. 2711, 2718, 125 L.Ed.2d 366 (1993) (A 
"grossly excessive" punitive award amounts 
to an "arbitrary deprivation of property with
out due process of law") (plurality opinion). 
Members of this Court have generally 
thought, however, that if "fair procedures 
were followed, a judgment that is a product 
of that process is entitled to a strong 
p~mption587 of validity." Id., at 457, 113 
S.Ct., at 2720. See also Pacific Mut. Life 
Ins. Co. v. Haslip, 499 U.S. 1, 40-42, 111 
S.Ct. 1032, 1054-1056, 113 L.Ed,2d 1 (1991) 
(KENNEDY, J., concurring in judgment). 
And the Court also has found that punitive 
damages procedures very similar to those 
followed here were not, by themselves, fun
damentally unfair. Id., at 15-24, 111 S.Ct., 
at 1041-1047. Thus, I believe it important to 
explain why this presumption of validity is 
overcome in this instance. 

that a punitive damages award exceeds the con
stitutional limit, indicates that this concern is at 
best premature. In any event, this consideration 
surely does not justify an abdication of our re
sponsibility to enforce constitutional protections 
in an extraordinary case such as this one. 

; .. 
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The reason flows from the Court's empha
sis in Haslip upon the constitutional impor
tance of legal standards thai provide "rea
sonable constraints" within which "discretion 
is exercised," that assure "meaningful and 
adequate review by the trial court whenever 
a jm'Y has fixed the punitive damages," and 
permit "appellate review [that] makes certain 
that the punitive damages are reasonable in 
their amount and rational in light of their 
purpose to punish what has occurred and to 
deter its repetition." ld., at 20-21,111 S.Ct., 
at 1045. See also id., at 18, 111 S.Ct., at 
1043 ("[U]nlimited jury discretion-or unlim
ited judicial discretion for that matter-in 
the fixing of punith'e damages may invite 
extreme results that jUl' one's constitutional 
sensibilities"). 

This constitutional concern, itself harken
ing back to the Magna Cmta, arises out of 
the basic unfairness of depriving citizens of 
life, liberty, or property, through the applica
tion, not of law and legal processes, but of 
arbitrary coercion. Daniels v. Williams, 474 
U.S. 327, 331, 106 S.Ct. 662, 665, 88 L.Ed.2d 
662 (1986); Dent v. West Virginia, 129 U.S. 
114, 123, 9 S.Ct. 231, 233-234, 32 L.Ed. 623 
(1889). Requiring the application of law, 
rather than a decisionmaker's caplice, does 
more than simply provide citizens notice of 
what actions may subject them to punish
ment; it also helps to assure the uniform 
general treatment of similarly situated per
sons that is the essence of law itself. See 
Railway Express Agency, Inc. v. New York, 
336 U.S. 106, 112, 69 S.Ct. 463, 466-467, 93 
L.Ed. 533 (1949) (Jackson, J., concurring) 
("[T]here is no more effective practical guar
anty against arbitrary and unreasonable gov
ernment than to require that the principles 
of law which officials would impose upon a 
minority must be imposed generally"). 

~8Legal standards need not be precise in 
order to satisfy this constitutional concern. 
See Haslip, supra, at 20, 111 S.Ct., at 1044 
(comparing punitive damages standards to 
such legal standards as "reasonable care," 
"due diligence," and "best interests of the 
child") (internal quotation marks omitted). 
But they must offer some kind of constraint 
upon a jury or court's discretion, and thus 
protection against purely arbitrary behavior. 

The standards the Alabama coutts applied 
here are vague and open ended to the point 
where they risk arbitrary results. In my 
view, although the vagueness of those stan
dards does not, by itself, violate due process, 
see Has lip, supm, it does invite the kind of 
scrutiny the Court has given the particular 
verdict before us. See id., at 18, 111 S.Ct., 
at 1043 ("[C]oncerns of ... adequate guid
ance from the court when the case is tried to 
a jury properly enter into the constitutional 
calculus"); TXO, supra, at 475, 113 S.Ct., at 
2729 ("[IJt cannot be denied that the lack of 
clear guidance heightens the risk that arbi
trariness, passion, or bias will replace dispas
sionate deliberation as the basis for the 
jury's verdict") (O'CONNOR, J., dissenting). 
This is because the standards, as the Ala
bama Supreme Court authoritatively inter
preted them here, provided no significant 
constraints or protection against arbitrary 
results. 

First, the Alabama statute that permits 
punitive damages does not itself contain a 
standard that readily distinguishes between 
conduct warranting very small, and conduct 
warranting very large, punitive damages 
awards. That statute permits punitive dam
ages in cases of "oppression, fraud, wanton
ness, or malice." Ala.Code § 6-11-20(a) 
(1993). But the statute goes on to define 
those tenns broadly, to encompass far more 
than the egregious conduct that those terms, 
at flrst reading, might seem to imply. An 
intentional misrepresentation, made through 
a statement or silence, can easily amount to 
"fraud" sufficient to warrant punitive dam
ages. See § 6-11-20(b)(1) ("Fraud" includes 
"intentional ... concealment of a material 
fact the concealing party had a....wgduty to 
disclose, which was gross, oppressive, or ma
licious and committed with the intention '" 
of thereby depriving a person or entity of 
property") (emphasis added); § 6-11-
20(b)(2) ("Malice" includes any "wrongful act 
without just cause or excuse '" [wJith an 
intent to injure the ... property of another") 
(emphasis added); § 6-11-20(b)(5) ("Oppres
sion" includes "[sJubjecting a person to .. , 
unjust hardship in conscious disregard of 
that person's rights"). The statute thereby 
authorizes punitive damages for the most 
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serious kinds of misrepresentations, say, 
tricking the elderly out of their life savings, 
for much less serious conduct, such as the 
failure to disclose repainting a car, at issue 
here, and for a vast range of conduct in 
between. 

Second, the Alabama courts, in this case, 
have applied the "factors" intended to con
strain punitive damages awards in a way that 
belies that purpose. Green Oil Co. v. H orns
by, 539 So.2d 218 (AJa.1989), sets forth seven 
factors that appellate COUltS use to determine 
whether 01' not a jury award was "grossly 
excessive" and which, in principle, might 
make up for the lack of significant constraint 
in the statute. But, as the Alabama courts 
have authoritatively interpreted them, and as 
their application in this case illustrates, they 
impose little actual constraint. 

(a) G1'een Oil requires that a punitive 
damages award "bear a reasonable relation
ship to the harm that is likely to occur from 
the defendant's conduct as well as to the 
harm that actually has occurred." Id., at 
223. But this standard does little to guide a 
determination of what counts as a "reason
able" relationship, as this case illustrates. 
The record evidence of past, present, or like
ly future harm consists of (a) $4,000 of harm 
to Dr. Gore's BMW; (b) 13 other similar 
Alabama instances; and (c) references to 
about 1,000 similar instances in other States. 
The Alabama Supreme Court, disregarding 
BMW's failure to make relevant objection to 
the out-of-state instances at trial (as was the 
court's right), held that the last mentioned, 
out-of-state instances did not I 590count as rel
evant harm. It went on to find "a reasonable 
relationship" between the harm and the $2 
million punitive damages award without 
"consider[ingJ those acts that occurred in 
otheT j1l1isdictions." 646 So.2d 619, 628 
(1994) (emphasis added). For reasons ex
plored by the majority in greater depth, see 
ante, at 1598-1604, the relationship between 
this award and the underlying conduct seems 
well beyond the bounds of the "reasonable," 
To find a "reasonable relationship" between 
purely economic harm totaling $56,000, with
out significant evidence of future repetition, 
and a punitive award of $2 million is to 

empty the "reasonable relationship" test of 
meaningful content. As thus construed, it 
does not set forth a legal standard that could 
have significantly constrained the discretion 
of Alabama factfinders. 

(b) G1'een Oil's second factor is the "de
gree of reprehensibility" of the defendant's 
conduct. G-reen Oil, supm, at 223. Like the 
"reasonable relationship" test, this factor 
provides little guidance on how to relate cul
pability to the size of an award. The Ala
bama court, in considering this factor, found 
"reprehensible" that BMW followed a con
scious policy of not disclosing repairs to new 
cars when the cost of repairs amounted to 
less than 3% of the car's value. Of course, 
any conscious policy of not disclosing a re
pair-where one knows the nondisclosure 
might cost the customer resale value-is 
"reprehensible" to some degree. But, for the 
reasons discussed by the majority, ante, at 
1599-1601, I do not see how the Alabama 
courts could find conduct that (they assumed) 
caused $56,000 of relevant economic hal1TI 
especially or unusually reprehensible 
enough to warrant $2 million in punitive 
damages, or a significant portion of that 
award. To find to the contrary, as the Ala
bama courts did, is not simply unreasonable; 
it is to make "reprehensibility" a concept 
\vithout constraining force, i.e., to deprive the 
concept of its constraining power to protect 
against serious and capricious deprivations. 

_12~ll(C) G1'een Oil's third factor requires 
"punitive damages" to "remove the profit" of 
the illegal activity and "be in excess of the 
profit, so that the defendant recognizes a 
loss." Green Oi~ 539 So.2d, at 223. This 
factor has the ability to limit awards to a 
fixed, rational amount. But as applied, that 
concept's potential was not realized, for the 
court did not limit the award to anywhere 
near the $56,000 in profits evidenced in the 
record. Given the record's description of the 
conduct and its prevalence, this factor could 
not justify much of the $2 million award. 

(d) Green Oil's fourth factor is the "finan
cial position" of the defendant. Ibid. Since a 
fixed dollar award will punish a poor person 
more than a wealthy one, one can understand 
the relevance of this factor to the State's 

<i·: 
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i:ltere.:;t in retlibution (though not n~cessari
I ° to I'-~ interest in deterrence, gwen the 
:\ . \.-'! , 

1;101'<:> distant relation between a de~en?ant s 
wealth and its responses to economiC mcen
tiyes). See TXO, 509 U.S., at 462, and n. ~8, 
11~~ S.Ct., at 2722, and n. 28 (plurality opm
iu:1): ia' .• at 469, 113 S.Ct., at 2726 (KENN~
Dr. J., concuning in part and concurring m 
jlldglllent)j Has lip, 49~ U.S., a: 21-22, 1!1 
.;: co, at HMo' B1'OWtnng-Ferns Induostnes 
'0 I.., US 
0': \"t .. hco '1.'. Kelco Disposa~ Inc., 492 .. 
~.')7. 300. 109 S.Ct. 2909, 2933, 106 L.Ed.2d 
')l~f (1989) (O'CONNOR, J., concurring in 
~'O'I~\ and dissenting in part). This factor, 
I" 

!;(l\\°t'\Oer, i~ not necessarily intended to act as 
:: i':~niIicant constmint on punitive awards. 
!::d~er. it provides an open-ended basis for 
inllati!lg awards when the defendant is 
m:>alth\o. as this case may illustrate. That 
d.J~;<' n~t make its use unlawful or inappI'opri
;I!C: it simply means that this factor cannot 
:::"ke up for the failure of ot.her factors, such 
;,i' "reDrehensibility." to constrain significant
~:: an ;wal'd that purports to punish a defen
r::.1:t':; conduct. 

(e) Green Oil's fifth factor is the "costs of 
::tig~tiol!" and the State's desire "to encour
::.:~ plaintiffs to bling \\Tongdoel's to t.riaL" 
.-18~1 So.2d, at 223. This standard provides 
:::eaningful constraint to the extent t.hat the 
e:l!iancement it authorized is linked to a 
!:xed. ascertainable amount approximating 
actual costs, even when defined generously to 
ret1ecL12zthe contingent nature of plaintiffs' 
\°ictol'ieso But as this case shows, the factor 
l"annot operate as a constraint when an 
award much in excess of costs is approved 
lor other reasons. An additional aspect of 
the standard-the need to "encourage plain
tiffs to bring \\Tongdoers to trial"-is a fac
tor that does not constrain, but enhances, 
Ji::.cl'etionary power-especially when unsup-
1',)lied by e\'idence of a special need to en
(··mrage litigation (which the Alabama courts 
here did not mention). 

(fl Gnen Oil's sixth factor is whether or 
not "criminal sanctions have been imposed on 
the defendant fOI' his conduct." [Md. This 
f,!ctor did not apply here. 

(g) Green Oil's seventh factor requires 
that "other civil actions" filed "against the 
,;ame defendant, based on the same conduct," 

be considered in mitigation. 
That factor did not apply here. 

Ido, at 224. 

Thus, the first, second, and third G1'een Oil 
factors, in principle, might sometimes act as 
constraints on arbitrary behavior, But as 
the Alabama courts interpreted those stan
dards in this case, even taking those three 
factors together, they could not have signifi
cantly constrained the court system's ability 
to impose "grossly excessive" awards. 

Third, the state courts neither refened to, 
nor made any effort to find, nor enunciated 
any other standard that either directly, or 
indirectly as background, might have sup
plied the constraining legal force that the 
statute and Green Oil standards (as inter
preted here) lack. Dr. Gore did argue to the 
jury an economic theory based on the need to 
offset the totality of the harm that the defen
dant's conduct caused. Some theory of that 
general kind might have provided a signifi
cant constraint on arbitrary awards (at least 
where confined to the relevant harm-causing 
conduct, see ante, at 1596-1598). Some 
economists, for example, have argued for a 
standard that would deter illegal activity 
causing solely economic harm through the 
use of punitive damages awards that, as a 
whole, would take from a wrongdoer the total 
cost of the...ll23harm caused. See, e.g., S. 
Shavell, Economic Analysis of Accident Law 
162 (1987) ("If liability equals losses caused 
multiplied by ... the inverse of the probabil
ity of suit, injurers will act optimally under 
liability rules despite the chance that they 
will escape suit"); Cooter, Punitive Damages 
for Deterrence: When and How Much, 40 
Ala. L.Rev. 1143, 1146-1148 (1989). My un
derstanding of the intuitive essence of some 
of those theories, which I put in crude form 
(leaving out various qualifications), is that 
they could permit juries to calculate punitive 
damages by making a rough estimate of glob
al harm, dividing that estimate by a similarly 
rough estimate of the number of successful 
lawsuits that would likely be brought, and 
adding generous attorney's fees and other 
costs. Smaller damages would not sufficient
ly discourage firms from engaging in the 
harmful conduct, while larger damages would 
"over-deter" by leading potential defendants 
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to spend more to prevent the activity that 
causes the economic harm, say, through em
ployee training, than the cost of the harm 
itself. See Galligan, Augmented Awards: 
The Efficient Evolution of Punitive Damages, 
51 La. L.Rev. 3, 17-20,28-30 (1990). Larger 
damages might also "double count" by in
cluding in the punitive damages award some 
of the compensatory, or punitive, damages 
that subsequent plaintiffs would also recover. 

The record before us, however, contains 
nothing suggesting that the Alabama Su
preme Court, when determining the allow
able award, applied any "economic" theory 
that might explain the $2 million recovery. 
Cf. B1'owning-Ferris, SUpf'a, at 300, 109 
S.Ct., at 2933 (noting that the Constitution 
"does not incorporate the views of the Law 
and Economics School," nor does it " 'require 
the States to subscribe to any particular 
economic theory''') (O'CONNOR, J., concur
ring in part and dissenting in part) (quoting 
CTS Corp. v. Dynamics COt-P. of America, 
481 U.S. 69, 92, 107 S.Ct. 1637, 1651, 95 
L.Ed.2d 67 (1987». And courts properly 
tend to judge the rationality of judicial ac
tions in terms of the reasons that were given, 
and the facts that were before the court, cf. 
TXO, 1591509 U.S., at 468, 113 S.Ct., at 2725 
(KENNEDY, J., concurring in part and con
cUlTing in judgment), not those that might 
have been given on the basis of some conceiv
able set of facts (unlike the rationality of 
economic statutes enacted by legislatures 
subject to the public's control through the 
ballot box, see, e.g., FCC v. Beach Communi
cations, Inc., 508 U.S. 307, 315, 113 S.Ct. 
2096, 2102, 124 L.Ed.2d 211 (1993». There
fore, reference to a constraining "economic" 
theory, which might have counseled more 
deferential review by this Court, is lacking in 
this case. 

Fourth, I cannot fInd any community un
derstanding or historic practice that this 
award might exemplify and which, therefore, 
would provide background standards con
straining arbitrary behavior and excessive 
awards. A punitive damages award of $2 
million for intentional misrepresentation 
causing $56,000 of harm is extraordinary by 
historical standards, and, as far as I "am 
aware, finds no analogue until relatively re-

cent times. Amici for Dr. Gore attempt to 
show that this is not true, pointing to various 
historical cases which, according to their cal
culations, represented roughly equivalent pu
nitive awards for similarly culpable conduct. 
See Brief for James D.A. Boyle et a1. as 
Amici Curiae 4-5 (hereinafter Legal Histori
ans' Brief). Among others, they cite Wilkes 
v. Wood, Lofft 1, 98 Eng. Rep. 489 (C.P. 
1763) (£1,000 said to be equivalent of $1.5 
million, for warrantless search of papers); 
Hucklev. Money, 2 Wills. 205, 95 Eng. Rep. 
768 (K.B.1763) (£300, said to be $450,000, fOl' 
6-hour false imprisonment); Hewlett v. 
Cruchley, 5 Taunt. 277, 128 Eng. Rep. 696 
(C.P. 1813) (£2,000, said to be $680,000, for 
malicious prosecution); Metest v. Harvey, 5 
Taunt. 442, 128 Eng. Rep. 761 (C.P. 1814) 
(£500, said to be $165,000, for poaching). 
But Q;mici apparently base their conversions 
on a mathematical assumption, namely, that 
inflation has progressed at a constant 3% 
rate of inflation. See Legal Historians' Brief 
4. In fact, consistent, cumulative inflation is a 
modern phenomenon. See McCusker, How 
Much Is That in Real Money? A Historical 
Price Index for Use as a Deflato~50f Mon
ey Values in the Economy of the United 
States, 101 Proceedings of American Anti
quarian Society 297, 310, 323-332 (1992). 
Estimates based on historical rates of valua
tion, while highly approximate, suggest that 
the ancient extraordinary awards are small 
compared to the $2 million here at issue, or 
other modern punitive damages figures. See 
Appendix to this opinion, infra, at 1609-1610, 
suggesting that the modern equivalent of the 
awards in the above cases is something like 
$150,000, $45,000, $100,000, and $25,000, re
spectively). And, as the majority opinion 
makes clear, the record contains nothing to 
suggest that the extraordinary size of the 
award in this case is explained by the ex
traordinary \\-Tongfulness of the defendant's 
behavior, measured by historical or commu
nity standards, rather than arbitrariness or 
caprice. 

Fifth, there are no other legislative enact
ments here that classify awards and impose 
quantitative limits that would significantly 
cabin the fairly unbounded discretion created 
by the absence of constraining legal stan
dards. Cf., e.g., Tex. Civ. Prac. & Rem.Code 

.~ 



517 U.S. 593 

! attempt to 
19 to various 
to their cal
Iuivalent pu
ble conduct. 
Ie et aI. as 
~gal Histori-
cite Wilkes 

l. 489 (C.P. 
lent of $1.5 
of papers); 

;j Eng. Rep. 
~,150,000, for 
Hewlett v. 

g-. Rep, 696 
:G80,OOO, for 
'. Harvey, 5 
(C.P. 1814) 

poaching). 
convel'sions 
lamely, that 
'onstant 3% 
Jrians' Brief 
;nflation is a 
llskel', How 
:\ Historical 
~50f Mon-
the United 
,~rican Anti
-332 (1992). 
:'es of valua
mgge8t that 
Is al'e small 
at issue, or 
tgures. See 
t 1609-1610, 
:alent of the 
llething like 
$25,000, re
"ity opinion 

nothing to 
size of the 
by the ex
defendant's 
or commu-

:rariness or 

ative enact
and impose 
,ignificantly 
:ion created 
legal stan
Rem.Code 

i 
r 
~ . 

! 

'.';' 

t 
517 U.S. 59', BMW OF NORTH AMERICA, -, '..;. v. GORE 1609 

'-../ Cite as 116 S.C!. 1589 (I "-..,../ 

Ann. § 41.008 (Supp.l996) (punitive damages lieve that this lack of constraining standards 
generally limited to greater of double dam- warrants this Court's detailed examination of 
ages, or $200,000, except cap does not apply the award. 
to suits arising from certain serious criminal 
acts enumerated in the statute); Conn. Gen. 
Stat: § 52-240b (l995) (punitive damages 
may not exceed double compensatory dam
ages in product liability cases); Fla. Stat. 
§ 768.73(1) (Supp.1993) (punitive damages in 
certain actions limited to treble compensato
ry damages); Ga.Code Ann. § 51-12-5.1(g) 
(Supp.1995) ($250,000 cap in certain actions). 

The upshot is that the rules that purport 
to channel discretion in this kind of case, 
here did not do so in fact. That means that 
the award in this case was both (a) the 
product of a system of standards that did not 
significantly constrain a court's, and hence a 
jury's, discretion in making that award; and 
(b) grossly excessive in light of the State's 
legitimate punitive damages objectives. 

...ll.96The first of these reasons has special 
importance where courts review a jury-deter
mined punitive damages award. That is be
cause one cannot expect to direct jurors like 
legislators through the ballot box; nor can 
one expect those jurors to interpret law like 
judges, who work within a discipline and 
hierarchical organization that normally pro
motes roughly uniform interpretation and ap
plication of the law. Yet here Alabama ex
pects jurors to act, at least a little, like 
legislators or judges, for it permits them, to 
a certain extent, to create public policy and 
to apply that policy, not to compensate a 
victim, but to achieve a policy-related objec
tive outside the confines of the particular 
case. 

To the extent that neither clear legal prin
ciples nor fairly obvious historical or commu
nity-based standards (defining, say, especial
ly egregious behavior) significantly constrain 
punitive damages awards, is there not a sub
stantial risk of outcomes so arbitrary that 
they become difficult to square with the Con
stitution's assurance, to every citizen, of the 
law's protection? The standards here, as 
authoritatively interpreted, in my view, make 
this threat real and not theoretical. And, in 
these unusual circumstances, where legal 
standards offer virtually no constraint, I be-

The second reason-the severe dispropor
tionality between the award and the legiti
mate punitive damages objectives-reflects a 
judgment about a matter of degree. I recog
nize that it is often difficult to determine just 
when a punitive award exceeds an amount 
reasonably related to a State's legitimate in
terests, or when that excess is so great as to 
amount to a matter of constitutional concern. 
Yet whatever the difficulties of drawing a 
precise line, once we examine the award in 
this case, it is not difficult to say that this 
award lies on the line's far side. The severe 
lack of proportionality between the size of 
the award and the underlying punitive dam
ages objectives shows that the award falls 
into the ca~ry591 of "gross excessiveness" 
set forth in this Court's prior cases. 

These two reasons taken together over
come what would otherwise amount to a 
"strong presumption of validity." TXO, 509 
U.S., at 457, 113 S.Ct., at 2720. And, for 
those two reasons, I conclude that the award 
in this unusual case violates the basic guar
antee of nonarbitrary governmental behavior 
that the Due Process Clause provides. 

APPENDIX TO OPINION 
OF BREYER, J. 

Although I recognize that all estimates of 
historic rates of inflation are subject to dis
pute, including, I assume, the sources below, 
those sources suggest that the value of the 
18th and 19th century judgments cited by 
amici is much less than the figures amici 
arrived at under their presumption of a con
stant 3% rate of inflation. 

In 1763, £1 (Eng.) was worth £1.73 Penn
sylvania currency. See U.S. Bureau of the 
Census, Historical Statistics of the United 
States: Colonial Times to 1970, Series 2-585, 
p. 1198 {Bicentennial ed.1975}. For the peri
od 1766-1772, £1 (Penn.) was worth $45.99 
(U.S.1991). See McCusker, How Much Is 
That in Real Money? A Historical Price 
Index for Use as a Deflator of Money Values 
in the Economy of the United States, 101 
American Antiquarian Society 297, 333 
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(1992). Thus, £1 (Eng.17G3) is worth about 
$79.56 (U.8.1991). Accounting for the 12% 
inflation of the U.S. dollar between 1991 and 
1995 (when amici filed their brief), see Eco
nomic Indicators, 104th Cong., 2d Sess., p. 23 
(Feb.1996), £1 (Eng.17G3) is worth about 
$89.11 (U.S.1995). 

'---" 

In earlier cases that were the pI'elude to 
this decision, I set forth my view that a state 
trial procedure that commits the decision 
whether to impose punitive damages, and the 
amount, to the discretion of the jury, subject 
to some judicial review for "reasonableness," 
furnishes a defendant with all the process 
that is "due." See TXO Production Corp. 'U. 

Alliance Resources Corp., 509 U.S. 443, 470, 
113 S.Ct. 2711, 2726, 125 L.Ed.2d 366 (1993) 

Calculated another way, £1 (Eng.1763) is (SCALIA, J., concurring in judgment); Has
wOlih about £72.84 (Eng.1991). See lip, supra, at 25-28, 111 S.Ct., at 1046-1049 
McCusker, supra, at 312, 342, 350. And £1 (SCALIA, J., concurring in judgment); cf. 
(Eng.1991) is worth $1.77 (U.S.1991). See 78 Honda Motor Co. v. Oberg, 512 U.S. 415, 
Fed. Reserve Bulletin A68 (Feb.1992). 435-436, 114 S.Ct. 2331, 2342, 129 L.Ed.2d 
Thus, £1 (Eng.17G3) amounts to about 336 (1994) (SCALIA, J., concun;ng). I do 
$128.93 (U.S.1991). Again, accounting for not regard the Fomteenth Amendment's 
inflation between 1991 and 1995, this Due Process Clause as a secret repository of 
amounts to about $144.40 (U.S.1995). substantive guarantees against 

-ll29"unfairness"-neither the unfairness of an 
Thus, the ab~ve so.urces .suggest that the excessive civil compensatory award, nor the 

£1 ,000 award In WIlkes In 1763 roughly unfairness of an "unreasonable" punitive 
amounts to between $89,110 and $144,440 award. What the FOUlieenth Amendment's 
today, not $1.5 million. And the £300 award 
in Huckle that same year would seem to be 
wOlth between $26,733 and $43,320 today, 
not $450,000. 

For the period of the Hewlett and Merest 
decisions, £1 (Eng.1813) is worth about £25.3 
(Eng.1991). See McCusker, supra, at 344, 
350. Using the 1991 exchange rate, £1 
(Eng.1S13) is worth about $44.78 (U.S.1991). 
Accounting for inflation between 1991 and 
1995, this amounts to about $50.16 (U.S. 
1995). 

-wsThus, the £2,000 and £500 awards in 
Hewlett and Merest would seem to be closer 
to $100,320 and $25,080, respectively, than to 
amici's estimates of $G80,000 and $165,000. 

Justice SCALIA, with whom Justice 
THOMAS joins, dissenting. 

Today we see the latest manifestation of 
this Court's recent and increasingly insistent 
"concern about punitive damages that 'run 
\vild.''' Pacific Mut. Life Ins. Co. v. Haslip, 
499 U.S. 1, 18, 111 S.Ct. 1032, 1043, 113 
L.Ed.2d 1 (1991). Since the Constitution 
does not make that concern any of our busi
ness, the Court's activities in this area are an 
unjustified incursion into the province of 
state governments. 

procedural guarantee assures is an opportu
nity to contest the reasonableness of a dam
ages judgment in state court; but there is no 
federal guarantee a damages award actually 
be reasonable. See TXO, supra, at 471, 113 
S.Ct., at 2727 (SCALIA, J., concurring in 
judgment). 

This view, which adheres to the text of the 
Due Process Clause, has not prevailed in our 
punitive damages cases. See TPXO, 509 
U.S., at 453-462, 113 S.Ct., at 2718-2723 
(plurality opinion); id., at 478-481, 113 S.Ct., 
at 2730-2732 (O'CONNOR, J., dissenting); 
Haslip, supra, at 18, 111 S.Ct., at 1043. 
When, however, a constitutional doctrine 
adopted by the Court is not only mistaken 
but also insusceptible of principled applica
tion, I do not feel bound to give it stare 
decisis effect-indeed, I do not feel justified 
in doing so. See, e.g., Witte v. United States, 
515 U.S. 389, 406, 115 S.Ct. 2199, 2209, 132 
L.Ed.2d 351 (1995) (SCALIA, J., concurring 
in judgment); Walton v. Arizona, 497 U.S. 
639, 673, 110 S.Ct. 3047, 3067-3068, 111 
L.Ed.2d 511 (1990) (SCALIA, J., concurring 
in judgment in part and dissenting in part). 
Our punitive damages jurisprudence compels 
such a response. The Constitution provides 
no warrant for federalizing yet another as
pect of our Nation's legal culture (no matter 
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how much in need of correction it may be), 
and the application of the Court's new rule of 
constitutional law is constrained by no princi
ple other than the Justices' subjective assess
ment of the "reasonableness" of the award in 
relation to the conduct for which it was as-
sessed. 

Because today's judgment represents the 
first instance of this Court's invalidation of a 
state-court punitive assessment as simply un
reasonably large, I think it a proper occasion 
to discuss these points at some length. 

gree," ante, at 1609; but a judgment about 
the appropriate degree of indignation or out
rage, which is hardly an analytical determi
nation. 

There is no precedential warrant for giving 
our judgment priority over the judgment of 
state courts and juries on this matter. The 
only support for the Court's position is to be 
found in a handful of errant federal cases, 
bunched v"ithin a few years of one other, 
which invented the notion that an unfairly 
severe civil sanction amounts to a violation of 

I constitutional liberties. These were the deci-
The most significant aspects of today's de- sions upon which the TXO plurality relied in 

cision-the identification of a "substantive pronouncing that the Due Process Clause 
due process" right against a "grossly exces- "imposes substantive limits 'beyond which 
sive" award, and the concomitant assumption penalties may not go,' " 509 U.S., at 454, 113 

~oof ultimate authority to decide anew a S.Ct., at 2718 (quoting Seabom'd Air Line R. 
matter of "reasonableness" resolved in lower Co. v. Seegers, 207 U.S. 73, 78, 28 S.Ct. 28, 
court proceedings-are of course not new. 30, 52 I..Ed. 108 (1907)); see also 509 U.S., 
Haslip and TXO revived the notion, mori- ~lat 478-481, 113 S.Ct., at 2730-2732 
bund since its appearance in the first years (O'CONNOR, J., dissenting); Haslip, supm, 
of this century, that the measure of civil 499 U.S., at 18, 111 S.Ct., at 1043. Although 
punishment poses a question of constitutional they are our precedents, they are themselves 
dimension to be answered by this Court. too shallowly rooted to justify the Court's 
Neither of those cases, however, nor any of recent undertaking. The only case relied 
the precedents upon which they relied, actu- upon in which the Court actually invalidated 
ally took the step of declaring a punitive a civil sanction does not even support consti
award unconstitutional simply because it was tutional review for excessiveness, since it re
"too big." ally concerned the validity, as a matter of 

At the time of adoption of the Fourteenth procedural due process, of state legislation 
Amendment, it was \\Tell understood that pu- that imposed a significant penalty on a com
nitive damages represent the assessment by mon carrier which lacked the means of deter
the jury, as the voice of the community, of mining the legality of its actions before the 
the measure of punishment the defendant penalty was imposed. See Southwestern 
deserved. See, e.g., Barry 'V. Edmunds, 116 Telegraph & Telephone Co. v. Danaher, 238 
U.S. 550, 565, 6 S.Ct. 501, 509, 29 L.Ed. 729 U.S. 482, 489-491, 35 S.Ct. 886, 887-888, 59 
(1886); Missou11 Pacific R. Co. 'V. Humes, L.Ed. 1419 (1915). The amount of the penal-
115 U.S. 512, 521, 6 S.Ct. 110, 113, 29 L.Ed. ty was not a subject of independent scrutiny. 
463 (1885); Day v. WoodulOtth, 13 How. 363, As for the remaining cases, while the opin-
371, 14 L.Ed. 181 (1852). See generally Has- ions do consider arguments that statutory 
lip, supra, at 25-27, 111 S.Ct., at 1047-lO48 penalties can, by reason of their excessive
(SCALIA, J., concurring in judgment). To- ness, violate due process, not a single one of 
day's decision, though dressed up as a legal these judgments invalidates a damages 
opinion, is really no more than a disagree- award. See Seaboard, supra, at 78-79, 28 
ment with the community's sense of indigna- S.Ct., at 30; Waters-Pierce Oil Co. v. Texas 
tion or outrage expressed in the punitive (No.1), 212 U.S. 86, 111-112, 29 S.Ct. 220, 
award of the Alabama jury, as reduced by 227,53 L.Ed. 417 (1909); Standard Oil Co .. of 
the State Supreme Court. It reflects not Ind. v. Missouri, 224 U.S. 270, 286, 290, 32 
merely, as the concurrence candidly acknowl- S.Ct. 406, 411, 412, 56 L.Ed. 760 (1912); St. 
edges, "a judgment about a matter of de- Louis, I.M. & S.R. Co. v. Williams, 251 U.S. 
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63, 66-67, 40 S.Ct. 71, 73, 64 L.Ed. 139 
(1919). 

More importantly, this latter group of 
cases-which again are the sole precedential 
foundation put forward for the !Ule of consti
tutional law espoused by today's Court-sim
ply fabricated the "substantive due process" 
right at issue. Seaboard assigned no prece
dent to its bald assmiion that the Constitu
tion imposes "limits beyond which penalties 
may not go," 207 U.S., at 78, 28 S.Ct., at 30. 
Waters-Pierce cited only Coffey v. County of 
Harlan, 204 U.S. 659, 27 S.Ct. 305, 51 L.Ed. 
666 (1907), a case which inquired into the 
constitutionality of state pl'ocedw·e,id., at 
662-663, 27 S.Ct., at 305-306. Sta.nda.rd Oil 
simply cited Waters-Pierce, and St. Louis, 
I.M. & S. R. Co. offered in addition to these 
cases only Collins v. Johnston., 237 U.S. 502, 
35 S.Ct. 649, 59 L.Ed. 1071 (1915), which said 
nothing to support the notion of a "substan
tive due process" right against excessive civil 
penalties, but to the contrary asserted that 
the prescribing and imposing of criminal pun
ishment were "functions peculiarly belonging 
to the several States,::...w2id .. at 509-510, 35 
S.Ct., at 652-653. Thus, the only authority 
fO!' the Court's position is simply not authod
tative. These cases fall far short of what is 
needed to supplant this country's longstand
ing practice l'egarding exemplary awards, 
see, e.g., Haslip, 499 U.S., at 15-18, 111 
S.Ct., at 1041-1043; id., at 25-28, 111 S.Ct., 
at 1047-1048 (SCALIA, J., concuTI''ing in 
judgment). 

II 
One might understand the Court's eager

ness to enter this field, rather than leave it 
"With the state legislatures, if it had some
thing useful to say. In fact, however, its 
opinion provides viliually no guidance to leg
islatures, and to state and federal courts, as 
to what a "constitutionally propel'" level of 
punitive damages might be. 

We are instructed at the outset of Part II 
of the Court's opinion-the beginniwr of its 
substantive analysis-that "the federal exces
siveness inquiry '" begins with an identifi
cation of the state interests that a punitive 
award is designed to serve." Ante, at 1595. 
On first reading this, one is faced with the 
prospect that federal punitive damages law 
(the new field created by today's decision) 

\\ill be beset by the sort of "interest analy
sis" that has laid waste the formerly compre
hensible field of conflict of laws. The 
thought that each assessment of punitive 
damages, as to each offense, must be exam
ined to determine the precise "state inter
ests" pursued, is most unsettling. Moreover, 
if those "interests" are the most fundamental 
determinant of an award, one would think 
that due process would require the assessing 
jury to be instrncted about them. 

It appears, howevel' (and I certainly hope), 
that all this is a false alarm. As Part II of 
the Court's opinion unfolds, it turns out to be 
directed, not to the question "How much 
punishment is too much?" but rather to the 
question "Which acts can be punished?" 
"Alabama does not have the power," the 
Court says, "to punish BMW for conduct that 
was lawful where it occurred and that had no 
impact on Alabama or its residents." Ante, 
at 1597. That may be true, though 16030nly in 
the narrow sense that a person cannot be 
held liable to be punished on the basis of a 
lawful act. But if a person has been held 
subject to punishment because he committed 
an unlawful act, the degree of his punishment 
assuredly can be increased on the basis of 
any other conduct of his that displays his 
wickedness, unlawful or not. Criminal sen
tences can be computed, we have said, on the 
basis of "information concerning every aspect 
of a defendant's life," Williams v. New York, 
337 U.S. 241, 250-252, 69S.Ct. 1079, 1085,93 
L.Ed. 1337 (1949). The Court at one point 
seems to acknowledge this, observing that, 
although a sentencing court "[cannot] proper
ly punish lawful conduct," it may in assess
ing the penalty "consider ... lawful conduct 
that bears on the defendant's character." 
Ante, at 1598, n. 19. That concession is quite 
incompatible, however, with the later asser
tion that, since "neither the jury nor the trial 
court was presented with evidence that any 
of BMW's out-of-state conduct was unlawful," 
the Alabama Supreme Court "therefore 
properly eschewed reliance on BMW's out-of
state conduct, .. , and based its remitted 
award solely on conduct that occurred within 
Alabama." Ante, at 1598. Why could the 
Supreme Court of Alabama not consider law
ful (but disreputable) conduct, both inside 
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and outside Alabama, for the purpose of as
sessing just how bad an actor BMW was? 

The Court follows up its statement that 
"Alabama does not have the power .. _ to 
punish BMW for conduct that was lawful 
where it occurred" with the statement: "Nor 
may Alabama impose sanctions on BMW in 
order to deter conduct that is lawful in other 
jurisdictions." Ante, at 1597-1598. The 
Court provides us no citation of authority to 
support this proposition-other than the 
barely analogous cases cited earlier in the 
opinion, see ante, at 159G-1597--and I 
know of none. 

These signiflcant issues pronounced upon 
by the Court are not remotely presented for 
resolution in the present case. Thel"e is no 
basis for believing that Alabama has sought 
to control conduct elsewhere. The statutes 
at issue merel.)' I (i01permit civil juries to treat 
conduct such as petitioner's as fraud, and 
authorize an award of appropriate punitive 
damages in the event the fraud is found to be 
"gross, oppressive, 01' malicious," Ala.Code 
§ 6-11-20(b)(1) (1993). To be sure, respon
dent did invite the jury to consider out-of
state conduct in its calculation of damages, 
but any increase in the jury's initial award 
based on that consideration is not a compo
nent of the l"emitted judgment before us. As 
the Court several times recognizes, in com
puting the amount of the remitted award the 
Alabama Supt'eme Court-whether it was 
constitutionally required to or not-"express
ly disclaimed any reliance on acts that oc
curred in other jurisdictions." Ante. at 1595 
(internal quotation marks omitted); see also 
ante, at 1598. * Thus, the only question pre
sented by this case is whether that award, 
limited to petitioner's Alabama conduct and 
viewed in light of the factors identified as 
properly informing the inquiry, is excessive. 
The Court's sweeping (and largely unsup
ported) statements regarding the relation
ship of punitive awards to lawful or unlawful 
out-of-state conduct are the purest dicta. 

• The Alabama Supreme Court said: 
"[WJe must conclude that the award of puni

tive damages was based in large part on conduct 
that happened in other jurisdictions.... Al
though evidence of similar acts in other jurisdic
tions is admissible as to the issue of 'pattern and 
practice' of such acts, ... this jury could not use 
the number of similar acts that a defendant has 

III 

In Part III of its opinion, the Court identi
fies "[t]hree guideposts" that lead it to the 
conclusion that the award in this case is 
excessive: degree of reprehensibility, ratio 
between punitive award and plaintiff's actual 
harm, and legis~ve605 sanctions provided 
for comparable misconduct. Ante, at 1598-
1604. The legal significance of these "guide
posts" is nowhere explored, but their neces
sary effect is to establish federal standards 
governing the hitherto exclusively state law 
of damages. Apparently (though it is by no 
means clear) all three federal "guideposts" 
can be overridden if "necessary to deter fu
ture misconduct," ante, at 1603-1604-a loop
hole that will encourage state reviewing 
courts to uphold awards as necessary for the 
"adequat[e] protect[ion]" of state consumers, 
ibid. By effectively requiring state review
ing courts to concoct rationalizations-wheth
er within the "guideposts" or through the 
loophole-to justify the intuitive punitive re
actions of state juries, the Court accords 
neither category of institution the respect it 
deserves. 

Of course it will not be easy for the States 
to comply with this new federal law of dam
ages, no matter how \\illing they are to do so. 
In truth, the "guideposts" mark a road to 
nowhere; they provide no real guidance at 
all. As to "degree of reprehensibility" of the 
defendant's conduct, we learn that" 'nonviol
ent crimes are less serious than crimes 
marked by violence or the threat of vio
lence,''' ante, at 1599 (quoting Solem v. 
Helm, 463 U.S. 277, 292-293, 103 S.Ct. 3001, 
3011, 77 L.Ed.2d 637 (1983», and that 
"'trickery and deceit'" are "mOl'e reprehen
sible than negligence," ante, at 1599. As to 
the ratio of punitive to compensatory dam
ages, we are told that a "'general concer[n] 
of reasonableness ... enter[s] into the con-

committed in other jurisdictions as a multiplier 
when determining the dollar amount of a puni
tive damages award. Such evidence may not be 
considered in setting the size of the civil penalty, 
because neither the jury nor the trial court had 
evidence before it showing in which states the 
conduct was wrongful." 646 So.2d 619, 627 
(1994). 
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stitutional calculus,'" ante, at 1602 (quoting 
TXO, 509 U.S., at 458, 113 S.Ct., at 2720)
though even "a breathtaking 500 to 1" will 
not necessarily do anything more than 
" 'raise a suspicious judicial eyebrow,' " ante, 
at 1603 (quoting TXO, supra, at 481, 113 
S.Ct., at 2732 (O'CONNOR, J., dissenting), 
an opinion which, when confronted with that 
"breathtaking" ratio, approved it). And as to 
legislative sanctions provided for comparable 
misconduct, they should be accorded "'sub
stantial deference,'" a.ute, at 1603 (quoting 
Br01lming-Fen'is Industries of Vt., Inc. v. 
J{elco Disposal, Inc., 492 U.S. 257, 301, 109 
S.Ct. 2909, 2934, 106 L.Ed.2d 219 (1989) 
(O'CONNOR, J., concurring in part and dis
sentin[.lQg6in part». One expects the Court 
to conclude: "To thine own self be true." 

These crisscrossing platitudes yield no l'eal 
answers in no real cases. And it must be 
noted that the COlllt nowhere says that these 
three "guideposts" are the only guideposts; 
indeed, it makes very clear that they are 
not-explaining away the earlier opinions 
that do not really follow these "guideposts" 
on the basis of additional factors, thereby 
"reiterat[ingl our rejection of a categorical 
approach." Ante, at 1602. In other words, 
even these utter platitudes, if they should 
ever happen to pI'oduce an answer, may be 
overridden by other unnamed considerations. 
The Court has constructed a fl'amework that 
does not genuinely constrain, that does not 
inform state legislatures and lower courts
that does nothing at all except confer an 
artificial air of doctrinal analysis upon its 
essentially ad hoc determination that this 
particular aWal'd of punitive damages was not 
"fair." 

The Court distinguishes today's result 
from Haslip and TXO partly on the ground 
that "the record in this case discloses no 
deliberate false statements, acts of affirma
tive misconduct, or concealment of evidence 
of improper motive, such as were present in 
Haslip and TXO." Ante, at 1601. This seem
ingly rejects the findings necessarily made 
by the jury-that petitioner had committed a 
fraud that was "gross, oppressive, or mali
cious," Ala.Code § 6-11-20(b)(I) (1993). 
Perhaps that rejection is intentional; the 
Court does not say. 

The relationship between judicial applica
tion of the new "guideposts" and jury find
ings poses a real problem for the Court, 
since as a matter of logic there is no more 
justification for ignoring the jury's determi
nation as to how reprehensible petitioner's 
conduct was (i.e., how much it deserves to be 
punished), than there is for ignoring its de
termination that it was reprehensible at all 
(i.e., that the 'wrong was v,illful and punitive 
damages are therefore recovel'able). That 
the issue has been framed in terms of a con
stitutional right against unreasonably exces
sive awards should not obscuriliithe fact 
that the logical and necessary consequence 
of the Court's approach is the recognition of 
a constitutional right against unreasonably 
imposed awards as well. The elevation of 
"faimess" in punishment to a principle of 
"substantive due process" means that every 
punitive award um'easonably imposed is un
constitutional; such an award is by definition 
excessive, since it attaches a penalty to con
duct undeserving of punishment. Indeed, if 
the Court is correct, it must be that every 
claim that a state jury's award of compensa
tmy damages is "unreasonable" (because not 
supported by the evidence) amounts to an 
asseltion of constitutional injury. See TXO, 
supra, at 471, 113 S.Ct., at 2727 (SCALIA, J. 
concurr'ing in judgment). And the same 
would be true for determinations of liability. 
By today's logic, every dispute as to eviden
tiary sufficiency in a state civil suit poses a 
question of constitutional moment, subject to 
review in this Court. That is a stupefying 
proposition. 

For the foregoing reasons, I respectfully 
dissent. 

Justice GINSBURG, with whom THE 
CHIEF JUSTICE joins, dissenting. 

The Court, I am convinced, unnecessarily 
and un\vlsely ventures into ten-itory tradi
tionally within the States' domain, and does 
so in the face of reform measures recently 
adopted or currently under consideration in 
legislative arenas. The Alabama Supreme 
Court, in this case, endeavored to follow this 
Court's prior instructions; and, more recent· 
Iy, Alabama's highest court has installed fur-
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thCI' controls on a,vards of punitive damages 
(sce infra, at 1617-1618, n. 6). I would 
therefore leave the state court's judgment 
undisturbed, and resist unnecessary intrusion 
into an area dominantly of state concern. 

I 

The respect due the Alabama Supreme 
Comt requires that we strip from this case a 
fabe issue: No impermissible "extraterritori
ality" infects the judgment before us; the 
exc~\'eness608 of the avt'urd is the sole issue 
genuinely presented. The Court ultimately 
:<0 recognizes, see ante, at 1597-1598, but 
further clarification is in order. 

Dr. Gore's experience was not unprece
dented among customers who bought BMW 
"ehicles sold as fla\vless and brand-new. In 
addition to his own encounter, Gore showed, 
through paint repair orders intl'oduced at 
tlial, that on 983 other occasions since 1983, 
BMW had shipped new vehicles to dealers 
\\ithout disclosing paint repairs costing at 
least $300, Tr. 585-586; at least 14 of the 
repainted vehicles, the evidence also showed, 
were sold as new and undamaged to consum
ers in Alabama. 646 So.2d G19, 623 (Ala. 
1994). Sales nationwide, Alabama's Supreme 
Court said, were admissible "as to the issue 
of a 'pattern and practice' of such acts." Id., 
at 627. There ,vas "no e11'or," the court 
reiterated, "in the admission of the evidence 
that showed how pervasive the nondisclosure 
policy was and the intent behind BMW NA's 
adoption of it." Id., at 628. That determina
tion comports with this Court's expositions. 
See TXO Production Corp. v. Alliance Re
sources Corp., 509 U.S. 443, 462, and n. 28, 
113 S.Ct. 2711, 2722, and n. 28, 125 L.Ed.2d 
366 (1993) (characterizing as "well-settled" 
the admissibility of "evidence of [defendant's] 
alleged \\Tongdoing in other parts of the 
country" and of defendant's "wealth"); see 
also Brief for Petitioner 22 (recognizing that 
similar acts, out-of-state, traditionally have 
been considered relevant "for the limited 
purpose of determining that the conduct be
fore the [c]ourt was reprehensible because it 
was part of a pattern rather than an isolated 
incident"). 

Alabama's highest court next declared that 
the 

"jury could not use the number of similar 
acts that a defendant has committed in 
other jurisdictions as a multiplier when 
determining the dollar amount of a puni
tive damages award. Such evidence may 
not be considered in setting the size of the 
civil penalty, because neither the jury nor 
the trial court had evidence before it show
ing in which states the conduct was 
wl'On~I.''609 646 So.2d, at 627 (emphasis 
in original) (footnote omitted), 

Because the Alabama Supreme Court provid
ed this clear statement of the State's law, the 
multiplier problem encountered in Gore's 
case is not likely to occur again. Now, as a 
matter of Alabama law, it is plainly imper
missible to assess punitive damages by multi
plication based on out-of-state events not 
shown to be unlawful. See, e.g., Independent 
Life and Accident Ins. Co. v. Hanington, 
658 So.2d 892, 902-903 (Ala. 1994) (under 
BMW v. Gore, trial court erred in relying on 
defendant insurance company's out-of-state 
insurance policies in determining harm 
caused by defendant's unlawful actions). 

No Alabama authority, it bears emphasis
no statute, judicial decision, or trial judge 
instruction-ever countenanced the jury's 
mu1tiplication of the $4,000 diminution in val
ue estimated for each refinished car by the 
number of such cars (approximately 1,000) 
shown to have been sold nationwide. The 
sole prompt to the jury to use nationwide 
sales as a multiplier came from Gore's lawyer 
during summation. App. 31, Tr. 812-813. 
Notably, counsel for BMW failed to object to 
Gore's multiplication suggestion, even though 
BMW's counsel interrupted to make unrelat
ed objections four other times during Gore's 
closing statement. Tr. 810-811, 854-855, 
858, 870-871. Nor did BMWs counsel re
quest a charge instructing the jury not to 
consider out-of-state sales in calculating the 
punitive damages award. See Record 513-
529 (listing all charges requested by counsel). 

Following the verdict, BMWs counsel 
challenged the admission of the paint repair 
orders, but not, alternately, the jury's appar
ent use of the orders in a multiplication 
exercise. Curiously, during postverdict ar
gument, BMWs counsel urged that if the 
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repair orders were indeed admissible, then 111 S.Ct. 1032, 1045, 113 L.Ed.2d 1 (1991). 
Gore would have a "full right" to suggest a 646 So.2d, at 621. The Alabama court said it 
multiplier-based disgorgement. Tr. 932. gave weight to several factors, including 
...woInbrief, Gore's case is idiosyncratic. BMW's deliberate ("reprehensible") presen
The jury's improper multiplication, tardily tation of refinished cars as new and undam
featured by petitioner, is unlikely to recur in aged, without disclosing that the value of 
Alabama and does not call for error correc- those cars had been reduced by an estimated 
tion by this Court. .J.ml lO%,l the financial position of the defen

dant, and the costs of litigation. Id., at 625-
626. These standards, we previously held, 
"impos[e] a sufficiently definite and meaning
ful constraint on the discretion of Alabama 
factfinders in awarding punitive damages." 
Haslip, 499 U.S., at 22, III S.Ct., at 1045; 
see also TXO, 509 U.S., at 462, n. 28, 113 
S.Ct., at 2722, n. 28. Alabama's highest 
court could have displayed its labor pains 
more visibly,2 but its judgment is nonetheless 
entitled to a presumption of legitimacy. See 
Rowan v. Runnels, 5 How. 134, 139, 12 L.Ed. 
85 (1847) ("[T]his court will always feel itself 
bound to respect the decisions of the State 
courts, and from the time they are made will 
regard them as conclusive in all cases upon 
the construction of their own constitution and 
laws."). 

Because the jury apparently (and errone
ously) had used acts in other States as a 
multiplier to arrive at a $4 million sum for 
punitive damages, the Alabama Supreme 
Court itself determined "'the maximum 
amollnt that a properly functioning jury 
could have awarded.''' 646 So.2d, at 630 
(Houston, J., concurring specially) (quoting 
Big B, Inc. v. Cottingham, 634 So.2d 999, 
1006 (Ala.1993». The per curianz opinion 
emphasized that in arriving at $2 million as 
"the amount of pnnitive damages to be 
awarded in this case, [the court did] not 
consider those acts that occurred in other 
jurisdictions." 646 So.2d, at 628 (emphasis in 
original). As this Court recognizes, the Ala
bama high court "properly eschewed reliance 
on BMW's out-of-state conduct and based its 
I'emitted award solely on conduct that oc-
CUlTed \'vithin Alabama." Ante, at 1598 (cita
tion omitted). In sum, the Alabama Su
preme Coud left standing the jury's decision 
that the facts warranted an award of puni
tive damages-a determination not contested 
in this Court-and the state court concluded 
that, considering only acts in Alabama, $2 
million was "a constitutionally reasonable pu
nitive damages award." 646 So.2d, at 629. 

II 

A 

Alabama's Supreme Court reports that it 
"thoroughly and painstakingly" reviewed the 
jury's a\vard, ibid., according to principles 
set out in its 0\\111 pathmarking decisions and 
in this Court's opinions in TXO and Pacific 
Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 21, 

1. According to trial testimony, in late May 1992, 
BMW began redirecting refinished cars out of 
Alabama and two other States. Tr. 964. The 
jury returned its verdict in favor of Gore on June 
12, 1992. Five days later, BMW changed its 
national policy to one of full disclosure. [d., at 
1026. 

We accept, of course, that Alabama's Su
preme Court applied the State's own law 
correctly. Under that law, the State's objec
tives-"punishment and deterrence"-guide 
punitive damages awards. See Birmingham 
v. Benson, 631 So.2d 902, 904 (Ala.1993). 
N or should we be quick to find a constitu
tional infinnity when the highest state court 
endeavored a corrective for one counsel's slip 
and the other's oversight-counsel for plain
tiff's excess in summation, unobjected to by 
counsel for defendant, see supra, at 1615-
and when the state court did so intending to 
follow the process approved in our Haslip 
and TXO decisions. 

B 
The Court finds Alabama's $2 million 

award not simply excessive, but grossly so, 
and therefore unconstitutional. ..l.2!2The deci-

2. See, e.g., Brief for Law and Economics Schol
ars et aI. as Amici Curiae 6-28 (economic analy
sis demonstrates that Alabama Supreme Court's 
judgment was not unreasonable); W. Landes & 
R. Posner, Economic Structure of Tort Law 160-
163 (1987) (economic model for assessing pro
priety of punitive damages in certain tort cases). 

" 
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sion leads us further into territory tradition
ally \vithin the States' domain,3 and commits 
the Court, now and again, to correct "misap
plication of a properly stated rule of law." 
But cf. this Court's Rule 10 ("A petition for a 
'writ of certiorari is rarely granted when the 
asserted error consists of erroneous factual 
findings or the misapplication of a properly 
stated l'ule of law.").-I The Court is not well 
equippe(Ll~pfor this mission. Tellingly, the 
Court repeats that it brings to the task no 
"mathematical formula," ante, at 1602, no 
"categorical approach," ibid., no "bright 
line," ante, at 1604. It has only a vague 
concept of substantive due process, a "raised 
eyebrow" test, see ante, at 1603, as its ulti
mate guide.5 

3, See awe, al 1595 ("1 n our federal system, 
States neccssadly have considerable l1exibility in 
determining the level of punitive damages that 
they will allow in different c1assl's of cases and in 
any particular case."); Broll'lIi1lg-Fel7'is II/dus
tries of VI .. Inc.!'. Kelco Disposal. IIIC., 492 U.S. 
257, 278. 109 S.Ct. 2909. 2921-2922, 106 
L.Ed.2d 219 (1989) (In an\' "lawsuit where state 
law provides the basis of decision, the pl'opl'iety 
of an award of punitive damages for the conduct 
in question, and the factors the jury may consid
er in determining their amount, arc questions of 
state law."); Sill..1I'00d v. Ken'-McGee COI7)., 464 
U.S. 238, 255, 104 S.O. 615, 625, 78 L.Ed.2d 
443 (1984) ("Punitive damages have long been a 
part of traditional state tort law. "). 

4. Petitioner indIes the Court to address the ques· 
tion of multiple punitive damages awards stern· 
ming from the same alleged misconduct. The 
Court docs not take up the invitation. and rightly 
so, in my judgment, for this case does not present 
the issue. For three reasons, the question of 
multiple awards is hypothetical, not real, in 
Gore's case. First, the punitive damages award 
in favor of Gore is the only such award yet 
entered against BMW on account of its nondis
closure policy. 

Second, BMW did not raise the issue of multi
ple punitives below. Indeed. in its reply brief 
before the Alabama Supreme Court, BMW stat
ed: "Gore confuses our point about fairness 
among plaintiffs. He treats this point as a pre
mature 'multiple punitive damages' argument. 
But, conu'ary to Gore's contention, we are not 
asking this Court to hold, as a matter of law, that 
a 'constitutional violation occurs when a defen
dant is subjected to punitive damages in two 
separate cases.''' Reply Bdef for Appellant in 
Nos. 1920324, 1920325 (Ala.Sup.CL), p. 48 (in
ternal citations omitted). 

Third, if BMW had already suffered a punitive 
damages judgment in connection with its nondis
closure policy, Alabama's highest court presum
ably would have taken that fact into consider
ation. In ['cviewing punitive damages awards 

In contrast to habeas corpus review under 
28 U.S.C. § 2254, the Court will work at this 
business alone. It will not be aided by the 
federal district courts and courts of appeals. 
It will be the only federal comi policing the 
area. The Court's readiness to superintend 
state-coUlt punitive damages awm'ds is all 
the more puzzling in view of the Court's 
longstanding reluctance to countenance re
view, even by courts of appeals, of the size of 
verdicts returned by juries in federal district 
court proceedings. See generally 11 C. 
Wlight, A. Millel', & M. Kane, Federal Prac
tice and Procedure § 2820 (2d ed.1995). And 
the reexamination prominent in state courts 6 

and in legislative arenas, see Appendix, 

attacked as excessive, the Alabama Supreme 
COUl1 considers whether "there have been other 
civil actions against the same defendant, based 
on the same conduct." 646 So.2d 6 I 9, 624 
(1994) (quoting Greell Oil Co. v. Homsby, 539 
So.2d 218, 224 (Ala.1989)). If so, "this should 
be taken into account in mitigation of the puni
tive damages award." 646 So.2d, at 624. The 
Alabama court accordingly observed that Gore's 
counsel had filed 24 other actions against BMW 
in Alab41ma and Georgia, but that no other puni
tive dam<lges award had so far resulted. [d., at 
626. 

5. Justice BREYER's concurring opinion offers 
nothing more solid. Under Pacific Mut. Life Ins. 
Co. v. Has lip. 499 U.S. I, 111 S.Ct. 1032, 113 
L.Ed.2d I (1991), he acknowledges, Alabama's 
standards for punitive damages, standing alone, 
do not violate due process. Alue, at 1605. But 
they "invit[e) the kind of scrutiny the Court has 
given the particular vel·diet before us." Ibid. 
Pursuing that invitation, Justice BREYER con· 
c1udes that, matching the particular facts of this 
case to Alabama's "legitimate punitive damages 
objectives," mite, at 1609, the award was 
.. 'gross[!y] excessiv[e],'" ibid. The exercise is 
engaging, but ultimately tells us only this: too 
big will be judged unfair. What is the Court's 
measure of too big? Not a cap of the kind a 
legislature could order, or a mathematical test 
this Court can divine and impose. Too big is, in 
the end, the amount at which five Members of 
the COllrt bridle. 

6. See, e.g., Distinctive Printhlg and Packaging Co. 
v. Cox, 232 Neb. 846, 857, 443 N.W.2d 566, 574 
(1989) (per curiam) (,,[PJunitive, vindictive, or 
exemplary damages contravene Neb. Const. art. 
VII, § 5, and thus are not allowed in this juris
diction. "); Santana v. Registrars o( Voters of 
Worcester, 398 Mass. 862, S02 N.E.2d 132 (1986) 
(punitive damages are not permitted, unless ex
pl'essly authorized by statute); Fisher Properties, 
bIC. v. Ardell-Mayfair, Inc., 106 Wash.2d 826, 
852, 726 P.2d 8, 23 (1986) (en bane) (same). 

In Life Ins. Co. of Georgia v. Jolmson, No. 
1940357 (Nov. 17, 1995), the Alabama Supreme 
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...Lu4inJra, this page serves to underscore why 
the Court's enterprise is undue. 

For the reasons stated, I dissent from this 
Court's disturbance of the judgment the Ala
bama Supreme Court has made. 

APPENDIX TO DISSENTING OPINION 
OF GINSBURG, J. 

STATE LEGISLATIVE AcrrvITY REGARDING 

PliNlTIVE DAMAGES 

State legislatLU'es have in the hopper or 
have enacted a variety of measures to curtail 
awards of punitive damages. At least one 
state legislature has prohibited punitive dam
ages altogether, unless explicitly provided by 
statute. See N.H.Rev.Stat. Ann. § 507:16 
(1994). We set out in this appendix some of 
the several controls enacted or undel' consid
eration in the States. The measures sur
veyed are: (1) caps on awards; (2) provisions 
for payment of sums to state agencies rather 
than to plaintiffs; and (3) mandatory bifur
cated trials v.rith separate proceedings for 
punitive damages determinations. 

-LuoI. CAPS ON PUNITIVE DAMAGES AWARDS 

• Colo1'ado-Colo. Rev. Stat. §§ 13-21-
102(1)(a) and (3) (1987) (as a main rule, caps 
punitive damages at amount of actual dam
ages). 

• Connecticut-Conn. Gen. Stat. § 52-
240b (1995) (caps punitive damages at twice 
compensatory damages in products liability 
cases). 

• Delawa1·e-H. R. 237, 138th Gen. Ass. 
(introduced May 17, 1995) (would cap puni
tive damages at greater of three times com
pensatory damages, or $250,000). 

• Florida-Fla. Stat. §§ 768.73(1)(a) and 
(b) (Supp.1992) (in general, caps punitive 

Court revised the State's regime for assessments 
of punitive damages. Henceforth, trials will be 
bifurcated. Initially, juries will be instructed to 
determine liability and the amount of compensa
tory damages, if any; also, the jury is to return a 
special verdict on the question whether a puni
tive damages award is warranted. If the jury 
answers yes to the punitive damages question, 
the trial will be resumed for the presentation of 
evidence and instructions relevant to the amount 
appropriate to award as punitive damages. 

APPENDIX TO DISSENTING OPINION 
OF GINSBURG, J.-Continued 

damages at three times compensatory dam
ages). 

• Georgia-Ga. Code Ann. § 51-12-5.1 
(Supp.1995) (caps punitive damages at $250,-
000 in some tort actions; prohibits multiple 
awards stemming from the same predicate 
conduct in products liability actions). 

• Illinois-H. 20, 89th Gen. Ass.1995-1996 
Reg. Sess. (enacted Mar. 9, 1995) (caps puni
tive damages at three times economic dam
ages). 

• Indiana-H. 1741, 109th Reg. Sess. (en
acted Apr. 26, 1995) (caps punitive damages 
at greater of three times compensatory dam
ages, or $50,000). 

• Kansas-Kan.Stat.Ann. §§ 60-3701 (e) 
and (f) (1994) (in general, caps punitive dam
ages at lesser of defendant's annual gross 
income, or $5 million). 

• Maryland-S. 187, 1995 Leg. Sess. (in
troduced Jan. 27, 1995) (in general, would 
cap punitive damages at four times compen
satory damages). 

• Minnesota-S. 489, 79th Leg. Sess., 
1995 Reg. Sess. (introduced Feb. 16, 1995) 
(would require reasonable relationship be
tween compensatory and punitive damages). 

• Nevada-Nev.Rev.Stat. § 42.005(1) 
(1993) (caps punitive damages at three times 
compensatory damages if compensatory dam
ages equal $100,000 or more, and at $300,000 
if the compensatory damages are less than 
$100,000). 

..,Ws· New Jersey-S. 1496, 206th Leg., 2d 
Ann. Sess. (1995) (caps punitive damages at 
greater of five times compensatory damages, 
or $350,000, in certain tort cases). 

• North Dakota-N. D. Cent. Code § 32-
03.2-11(4) (Supp.1995) (caps punitive dam-

After postverdict trial court review and subse
quent appellate review, the amount of the final 
punitive damages judgment will be paid into the 
trial court. The trial court will then order pay
ment of litigation expenses, including the plain
tiffs attorney's fees, and instruct the clerk to 
divide the remainder equally between the plain
tiff and the State General Fund. The provision 
for payment to the State General Fund is appli· 
cable to all judgments not yet satisfied, and 
therefore would apply to the judgment in Gore's 
case. 
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ages at greater of two times compensatory 
damages, or $250,000). 

Oklahoma-Okla. Stat., Tit. 23, 
§§ 9.1(B)-(D) (Supp.1996) (caps punitive 
damages at greater of $100,000, or actual 
damages, if jury finds defendant guilty of 
l'eckless disregard; and at greatest of $500,-
000, twice actual damages, or the benefit 
accruing to defendant from the injury-caus
ing conduct, if jury finds that defendant has 
acted intentionally and maliciously). 

• Te:cas-S. 25, 74th Reg. Sess. (enacted 
Apr. 20, 1995) (caps punitive damages at 
t\\ice economic damages, plus up to $750,000 
additional noneconomic damages). 

• Virginia-Va. Code Ann. § S.01-38.1 
(1992) (caps punitive damages at $350,000). 

II. ALLOCATION OF PUNITIVE DAMAGES 

TO STATE AGENCIES 

• Arizona-H. R. 2279, 42d Leg., 1st Reg. 
Sess. (introduced Jan. 12, 1995) (would allo
cate punitive damages to a victims' assistance 
fund, in specified circumstances). 

• Flotida-Fla. Stat. §§ 768.73(2)(a)-(b) 
(Supp.1992) (allocates 35% of punitive dam
ages to General Revenue Fund or Public 
Medical Assistance Trust Fund); see Gordon 
V. State, 585 So.2d 1033, 1035-1038 (Fla.App. 
1991), affd, 60S So.2d 800 (Fla.l992) (uphold
ing provision against due process challenge). 

• Georgia-Ga. Code Ann. § 51-12-
5.1(e)(2) (Supp.1995) (allocates 75% of puni
tive damages, less a proportionate part of 
litigation costs, including counsel fees, to 
state treasury); see Mack Trucks, Inc. v. 
Conkle, 263 Ga. 539, 540-543, 436 S.E.2d 635, 
637-639 (Ga.1993) (upholding provision 
against constitutional challenge). 

..l2!7" Illinois-Ill. Compo Stat., ch., 735, 
§ 5/2-1207 (1994) (permits court to apportion 
punitive damages among plaintiff, plaintiffs 
attorney, and Illinois Department of Rehabil
itation Services). 

" Indiana-H. 1741, l09th Reg. Sess. (en
acted Apr. 26, 1995) (subject to statutory 
exceptions, allocates 75% of punitive dam
ages to a compensation fund for violent crime 
victims). 

APPENDIX TO DISSENTING OPINION 
OF GINSBURG, J.-Continued 

• Iowa-Iowa Code § 66SA.1(2)(b) (1987) 
(in described circumstances, allocates 75% of 
punitive damages, after payment of costs and 
counsel fees, to a civil reparations trust 
fund); see Shepherd Components, Inc. v. 
Brice Petrides-Donohue & Assoc., Inc., 473 
N.W.2d 612, 619 (Iowa 1991) (upholding pro
vision against constitutional challenge). 

• Kansas-Kan.Stat.Ann. § 60-3402(e) 
(1994) (allocates 50% of punitive damages in 
medical malpractice cases to state treasury). 

• Missouri-Mo. Rev. Stat. § 537.675 
(1994) (allocates 50% of punitive damages, 
after payment of expenses and counsel fees, 
to Tort Victims' Compensation Fund). 

• Montana-H. 71, 54th Leg. Sess. (intro
duced Jan. 2, 1995) (would allocate 48% of 
punitive damages to state university system 
and 12% to school for the deaf and blind). 

• New Jersey-S. 291, 206th Leg., 1994-
1995 1st Reg. Sess. (introduced Jan. 18, 

.1994); A. 148, 206th Leg., 1994-1995 1st Reg. 
Sess. (introduced Jan. 11, 1994) (would allo
cate 75% of punitive damages to New Jersey 
Health Care Trust Fund). 

" New Mexico-H. 1017, 42d Leg., 1st 
Sess. (introduced Feb. 16, 1995) (would allo
cate punitive damages to Low-Income Attor
ney Services Fund). 

" Oregon-So 482, 68th Leg. Ass. (enacted 
July 19, 1995) (amending Ore.Rev.Stat. 
§§ 18.540 and 30.925, and repealing Ore.Rev. 
Stat. § 41.315) (allocates 60% of punitive 
damages to Criminal Injuries Compensation 
Account). 

..,WS" Utah-Utah Code Ann. § 78-18-1(3) 
(1992) (allocates 50% of punitive damages in 
excess of $20,000 to state tl·easury). 

III. MANDATORY BIFURCATION OF LIABILITY 

AND PUNITIVE DAMAGES 

DETERMINATIONS 

• California-Cal. Civ. Code Ann. 
§ 3295(d) (West Supp.1995) -(requires bifur
cation, on applicatio-n of defendant, of liability 
and damages phases of trials in which puni
tive damages are requested). 

• Delaware-H. R. 237, 138th Gen. Ass. 
(introduced May 17; 1995) (would require, at 
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request of any party, a separate proceeding 
for determination of punitive damages). 

• Georgia-Ga. Code Ann. § 51-12-5.1(d) 
(Supp.1995) (in all cases in which punitive 
damages are claimed, liability for punitive 
damages is tried first, then amount of puni
tive damages). 

• Illinois-H. 20, 89th Gen. Ass., 1995-
1996 Reg. Sess. (enacted Mar. 9, 1995) (man
dates, upon defendant's request, separate 
proceeding for determination of punitive 
damages). 

• Kansas-Kan.Stat.Ann. §§ 60-3701(a) 
and (b) (1994) (trier of fact determines defen
dant's liability for punitive damages, then 
court determines amount of such damages). 

• Missouri-Mo. Rev. Stat. §§ 510.263(1) 
and (3) (1994) (mandates bifurcated proceed
ings, on request of any party, for jury to 
determine first whether defendant is liable 
for punitive damages, then amount of puni
tive damages). 

• Montana-Mont. Code Ann. § 27-1-
221(7) (1995) (upon finding defendant liable 
for punitive damages, jury determines the 
amount in separate proceeding). 

• Nevada-Nev.Rev.Stat. § 42.005(3) 
(1993) (if jury determines that punitive dam
ages will be awarded, jury then determines 
amount in separate proceeding). 

• New Jersey-N. J. Stat. Ann. 
§§ 2A:58C ... 5(b) and (d) (West 1987) (man
dates separate proceedings for determination 
of compensatory and punitive damages). 

.J.§Jg- North Dakota-N. D. Cent. Code 
§ 32-03.2-11(2} (Supp.1995) (upon request of 
either party, trier of fact determines whether 
compensatory damages will be awarded be
fore determining punitive damages liability 
and amount). 

• Oklahoma-Okla. Stat., 
§§ 9.1(B)-(D) (Supp.1995-1996) 

Tit. 23, 
(requires 
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separate jury proceedings for punitive dam
ages)j S. 443, 45th Leg., 1st Reg. Sess. (in
troduced Jan. 31, 1995) (would require courts 
to strike requests for punitive damages be
fore trial, unless plaintiff presents prima fa
cie evidence at least 30 days before trial to 
sustain such damages; provide for bifurcated 
jury trial on request of defendant; and per
mit punitive damages only if compensatory 
damages are awarded). 

• Virginia-H. 1070, 1994-1995 Reg. Sess. 
(introduced Jan. 25, 1994) (would require 
separate proceedings in which court deter
min~ that punitive damages are appropriate 
and trier of fact determines amount of puni
tive damages). 

517 U.S. 620, 134 L.Ed.2d 855 

~Roy ROMER, Governor of Colorado, 
et at. Petitioners, 

v. 

Richard G. EVANS et al. 
No. 94-1039. 

Argued Oct. 10, 1995. 

Decided May 20, 1996. 

Homosexual persons, municipalities, and 
others brought action against governor, state 
attorney general, and state, challenging va* 
lidity of amendment to Colorado Constitution 
that prohibited all legislative, executive, or 
judicial action designed to protect homosexu
al persons from discrimination. The District 
Court, City and County of Denver, H. Jef
frey Bayless, J., 1993 WL 518586, entered 
permanent injunction enjoining enforcement 
of amendment, and defendants appealed. 
The Colorado Supreme Court affirmed, 882 
P.2d 1335, and certiorari was granted. The 
Supreme Court, Justice Kennedy, held that 
amendment violated equal protection clause. 

Aff'll'l11ed. 
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CABLE v. THE STATE. 

[NO NUMBER IN ORIGINAL] 

SUPREME COURT OF JUDICATURE OF INDIANA, INDIANAPOLIS 

8 Blackf. 531; 1847 Ind. LEXIS 99 

December 2, 1847, Decided 

PRIOR HISTORY: [**1] ERROR to the Decatur Circuit Court. 

DISPOSITION: Judgment affirmed with costs. 

J 
.-......./ 

CORE TERMS: jurors, peremptorily, general law, quarrelling, annoyance, 
fighting, disturbance, indictment, street, sale of liquor, quantity, liquor, 
quart, disorderly house, bound to prove, challenging, appearing, constant, 
repealed, selling, drunken, license, noisy, drunk, habit 

HEADNOTES: A person was indicted, under the statute of 1843, for keeping 
a disorderly house called a Tippling house, where he sold liquor 
without license, and gathered together noisy, drunken people, who 

26 

kept quarrelling, fighting, &c., to the great annoyance and disturbance of the 
people, &c. Held, 1. That the offence was not limited to a case where the sale 
of liquor was by a less quantity than a quart; 2. That the defendant might be 
liable, though the quarrelling, fighting, &c., were in the street; 3. That the 
state was not bound to prove that the defendant knew of the alleged annoyance, 
&c. 

The right of challenging jurors in Decatur county has been, since the act of 
1846 on the subject, governed by the general law. 

And by the general law on the subject, each of the parties may, under certain 
circumstances, challenge six jurors peremptorily. 

When such challenge has been allowed, it must be presumed, the contrary 
not appearing, that the same was authorized by the circumstances of the case. 

COUNSEL: A. Davison, for the plaintiff. 

A. A. Hammond, for the state. 

JUDGES: BLACKFORD, J. 

OPINIONBY: BLACKFORD 

OPINION: [*531] BLACKFORD, J.--This was an indictment under the statute of 
1843, charging that the defendant, on, &c., and thence-forth, &c., at, &c., kept 
a disorderly house called a Tippling house, in which, during all the time 
aforesaid, he was in the constant practice of selling spirituous liquors 
without license, to be drunk about and in his housei and that he was then and 
there in the habit of gathering together, during the time aforesaid, a large 
number of noisy, drunken people, who in the day and at night kept quarrelling, 
fighting, &c., to the great annoyance and disturbance of the people residing 
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there, &c., contrary to the statute, &c. Plea, not guilty. Verdict and judgment 
for the state. 

The defendant contends that several instructions to the jury were refused 
which should have been given, and that others were given which should have been 
refused. 

This part of the case raises these questions: 1. Was the state required to 
prove that the sale of liquor was by a less quantity than a quart? 2. Could the 
[**2] defendant be liable, if the quarrelling, fighting, &c., were in 
the street where he could not control the offenders? 3. Was the state bound to 
prove that the defendant knew of the alleged annoyance and disturbance of the 
people? 

The first and third questions must be answered in the negative, and the 
second in the affirmative. 

The offence charged is not limited by the statute to a case [*532] where 
the sale of liquor was by a less quantity than a quart; and it cannot, 
therefore, be so limited by the Court. Nor could it be any defence to 
the indictment, that the quarrelling, fighting, &c., were in the street, and 
beyond the defendant's control, or that his knowledge that people were annoyed 
by them was not proved. If, as the court instructed the jury, the defendant was 
in the constant or frequent habit of selling liquor to be drunk in or about his 
house, whereby the persons became intoxicated, and, under such circumstances, 
broils, difficulties, cursing, swearing, fiddling, dancing, &c., took place in 
the house, or around the house in the street, or about the door, to 
the annoyance, disturbance, or injury, of any part of the citizens of the state, 
he was liable to the indictment. [**3] If the defendant voluntarily raised 
the storm as charged in the indictment, it is no excuse for him that he could 
not afterwards quell it, or that he did not know of the injuries it was 
producing. 

On the trial, which was in November, 1846, the Court refused to permit the 
defendant to challenge eight jurors peremptorily; but leave was given to each 
party to challenge six jurors peremptorily. The defendant contends that there is 
error in this part of the case. 

By the act of 1844, it was the sheriff's duty, in Decatur county, to summon a 
jury at the term the trial was to take place, and each of the parties, in a 
cause tried by such jury, might challenge eight jurors peremptorily. Acts of 
1844, p. 117. But so much of that act as relates to the manner of selecting 
juries in said county was repealed in January, 1846, and the general law on the 
subject was declared to be there in force. Acts of 1846, p. 110. The right to 
challenge eight jurors peremptorily depended on the statutory provision which 
required the jury to be summoned at the term the trial was to take place; and 
when that provision was repealed, the right to such challenge ceased. 

Since the repealing act of 1846, [**4] therefore, the right 
of challenging jurors in Decatur county has been governed by the general law. 

According to the general law on the subject, each of the parties may, under 
certain circumstances, challenge six jurors peremptorily; and those 
circumstances might have existed in [*533] this case. R. S. 1843, p. 953. 
Whether they did or not the record does not inform us. As such challenge was 
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allowed, we must presume, the contrary not appearing, that it was authorized by 
the circumstances of the case. 

Per Curiam.--The judgment is affirmed with costs. 

" .~, 
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Only the Westlaw citation is currently available. 

United States District Court, N.D. California. 

Andres CASILLAS, Michael Redondo, Paul 
Redondo, Sr., Georgette Redondo, 

Plaintiffs, 
v. 

AUTO-ORDNANCE CORPORATION, and Does 
I-50 Defendants. 

No. C 95-3601 FMS. 

May 17, 1996. 

ORDER GRANTING SUMMARY JUDGMENT 
FOR DEFENDANTS 

FERN M. SMITH, District Judge. 

Facts 

*1 This action arises out of a shooting incident with 
a semiautomatic assault pistol manufactured by 
defendant Auto-Ordnance Corporation ("Auto
Ordnance"). In 1985, Pedro Gomez's ("Gomez") 
family purchased a Model 1927 A5 Thompson 
semiautomatic assault pistol (the "Thompson"). 
Approximately nine years later, on July 4, 1994, 
Gomez shot several members of the Redondo family 
in rapid succession with the Thompson. [FNIJ No 
one was killed as a result of the shooting, but the 
victims were seriously injured, and plaintiff 
Georgette Redondo is now a quadriplegic. The four 
victims are suing Auto- Ordnance, the manufacturer 
of the Thompson, asserting claims for (1) negligence 
in manufacturing a weapon that is disproportionately 
associated with criminal activity and that has no 
legitimate sporting or self-defense purpose; (2) strict 
liability for its abnormally dangerous activity of 
selling the Thompson; and (3) intentional infliction 
of emotional distress on the foreseeable victims of 
these shootings and on their relatives. Plaintiffs also 
seek punitive damages alleging that defendant has 
acted outrageously in manufacturing the Thompson. 

Auto-Ordnance manufactured the Thompson and 
sold it exclusively through federally licensed 
firearms dealers. Affidavit of Ira Trast ("Trast 
Aff. ") ~ 7. The Thompson received premarket 
approval for sale by the Bureau of Alcohol, 
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Tobacco, and Firearms in October 1976. Plaintiffs 
do not allege that the firearm was defective, or that 
it malfunctioned or failed to operate as designed. 
Neither Gomez nor his father, the apparent 
purchaser of the firearm, had any association with 
Auto-Ordnance. Trast Aff. ~ 8. 

Defendant moves for summary judgment on the 
ground that a firearm manufacturer cannot be held 
liable for the criminal misuse of a legal, 
nondefective firearm. 

Discussion 
I. Summary Judgment Standard 

To withstand a motion for summary judgment, the 
nonmoving party must set forth specific facts 
showing that there is a genuine issue of material fact 
in dispute. Fed. R. Civ. P. 56(e). The nonmoving 
party "must do more than simply show that there is 
some metaphysical doubt as to the material facts ... 
where the record taken as a whole could not lead a 
rational trier of fact to find for the nonmoving 
party." Matsushita Elec. Indus. Co. v. Zenith Radio 
Corp., 475 U.S. 574, 586 (1986). In other words, 
"[t]he mere existence of a scintilla of evidence ... 
will be insufficient; there must be evidence on which 
the jury could reasonably find for the [nonmoving 
party]." Anderson v. Liberty Lobby, Inc., 477 U.S. 
242,252 (1986). 

A moving party is entitled to summary judgment as 
a matter of law if the nonmoving party "fails to 
make a showing sufficient to establish the existence 
of an element essential to that party's case, and on 
which the party will bear the burden of proof at 
trial." Celotex v. Catrett, 477 U.S. 317, 322 (1986). 
In the absence of such facts. lithe moving party is 
entitled to judgment as a matter of law." Celotex 
Corp. v. Catrett, 477 U.S. 317,323 (1986). 

II. Applicable law 

*2 The Court. sitting in diversity, must apply 
California law pursuant to Erie v. Tompkins, 304 
U.S. 64 (1938). The California Supreme Court has 
not addressed the precise issue before the Court: 
whether a firearm manufacturer may be liable under 
a negligence or strict liability theory for a third 
party's criminal misuse of a nondefective firearm. 
The Court, therefore, must predict how the 
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California Supreme Court would decide the issue by 
examining relevant statutory provisions and caselaw. 
]n re Kirkland, 915 F.2d 1236, 1238 (9th Cir. 
1990). 

III. Negligence 

Plaintiffs claim that defendant is liable for common 
law negligence because defendant manufactured and 
sold a weapon that was associated with criminal 
activity and that had no legitimate sporting or self
defense purpose. For a claim in negligence to 
succeed, there must be a legal duty requiring a 
certain standard of conduct, a failure to conform to 
that standard, and a close causal connection between 
the conduct and the resulting injury and damages. 
Jacoves v. United Merch. Corp., 9 Cal. App. 4th 
88, 114 (1992). 

The question of what duty is owed is a question of 
law. Id. In general, California law does not impose 
a duty on manufacturers to insure against third party 
misuse of their nondefective products. E.g., 
Bojorquez v. House of Toys, 62 Cal. App. 3d 930, 
933 (1976) (rejecting negligence claim against 
distributor and seller of slingshot that was misused 
to cause injury); see also Moore v. R.G. Indus., 789 
F.2d 1326 (9th Cir. 1986) (holding firearm 
manufacturer not liable under product liability law 
for injuries caused by third party's criminal misuse 
of nondefective firearm). 

Similarly, the California legislature confirmed that 
users of firearms, not manufacturers of legal, 
nondefective firearms, are responsible for injuries 
caused by firearms. The legislature determined: 
"Injuries or damages resulting from the discharge of 
a firearm or ammunition are not proximately caused 
by its potential to cause serious injury, damage, or 
death, but are proximately caused by the actual 
discharge of the product. " Cal. Civ. Code § 
1714.4(b)(2). The legislature also found that no 
firearm "shall be deemed defective in design on the 
basis that the benefits of the product do not outweigh 
the risk of injury posed by its potential to cause 
serious injury, damage, or death when discharged." 
Cal. Civ. Code § 1714.4(a). 

The Court recognizes that California Civil Code § 
1714 relates to product liability claims involving 
injuries from firearms, a theory not alleged by 
plaintiffs; however, established California law on 
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liability of firearm manufacturers under a product 
liability theory is persuasive on the related but 
unresolved question of liability of frrearm 
manufacturers based on negligence or strict liability. 
The Court believes that the California Supreme 
Court would not expand California law to permit 
liability against a manufacturer under the more 
narrow standards of negligence or strict liability, 
when California law does not permit the same action 
under the broader umbrella of product liability law. 

*3 Further, there is no legal authority for imposing 
a duty in this case. Plaintiffs present no evidence of 
a special relationship between Auto-Ordnance and 
Gomez or between Auto-Ordnance and plaintiffs. 
See Delahanty v. Hinckly, 564 A.2d 758 (D.C. Cif. 
1989) (rejecting negligence claim against firearm 
manufacturer for third party's criminal misuse of 
tirearm absent special relationship between 
manufacturer and injured plaintiff). Auto-Ordnance 
had no advance notice that, nine years after it sold 
the firearm to Gomez's father, Gomez would use the 
firearm unlawfully. See Suchomajcz v. Hummel 
Chern. Co., 524 F.2d 19 (3d Cir. 1975) (finding 
chemical manufacturer liable to victims of fireworks 
explosion when manufacturer actually knew that 
buyer would use chemicals to make illegal 
fireworks). 

Plaintiffs claim that defendant "should have known" 
that the Thompson is "particularly well adapted to a 
military style assault," First Amended Complaint 
(filed April 4, 1996) ("Comp!.") ~ 16, that the 
Thompson is "disproportionately associated with 
criminal activity," Id. ~ 14, and that "it was 
reasonably foreseeable that the Thompson would be 
used to kill or injure innocent people in a violent 
criminal act, particularly the kind of attempted 
murder committed by Gomez." Id. ~ 22. 

Plaintiffs provide no admissible evidence in support 
of their assertions. The advertisements submitted by 
plaintiffs do not support the claim that Gomez's 
actions were foreseen by defendant. Nor do 
plaintiffs present evidence that the advertisements 
were targeted to criminals generally or to Gomez 
specifically, were seen by Gomez, or were 
somehow the cause of Gomez's violent behavior. 
See Adkinson v. Rosi Arms Co., 659 P.2d 1236, 
1239 (Alaska 1983) (adopting California negligence 
standard and finding that gun manufacturer could not 
reasonably foresee use of gun to commit 
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manslaughter). [FN2] The record is unrefuted that 
defendant lawfully sold all Thompsons exclusively to 
federally licensed firearms dealers. In sum, 
plaintiffs have not presented sufficient evidence of 
duty or causation such that any reasonable trier of 
fact could find that plaintiffs' injuries were a result 
of defendant's negligence. 

Plaintiffs urge the Court to follow the single 
California case that has allowed plaintiffs to state a 
claim against a firearm manufacturer for injuries 
caused by criminal misuse of the firearm. In re 101 
California Street, No. 959316 (Cal. Sup. Ct. Apr. 
10, 1995) (opinion and order re demurrers) 
(hereinafter "In re 101"). In re 101 represents an 
extension of California law under special 
circumstances that are not applicable to this case. In 
In re 101, the superior court, in an unpublished 
opllllOn, overruled a firearm manufacturer's 
demurrer to plaintiffs' claims of negligence and 
strict liability based on injuries caused by a third 
party's criminal misuse of a firearm manufactured 
by the defendant. The court dispositively relied on 
the fact that the firearm at issue was brought into 
California after being expressly banned by the 
Roberti-Roos Assault Weapon Control Act of 1989, 
Cal. Penal Code § 12275, ("AWCA"), which 
prohibits the manufacture and sale in California of 
certain listed assault weapons. The court stated: 
"A WCA provides the key to the decision that must 
be reached in this case." In re 101 at 8. The court 
expressly declined to consider II whether , in the 
absence of the A WCA, plaintiffs' theories of strict 
lability (indeed, plaintiffs' theories of negligence and 
negligence per se as well) would survive demurrer." 
[FN3] Id. at 8, n.12. In the instant case, the 
Thompson was not included in the list of firearms 
banned under the A WCA, and In re 101 is 
distinguishable on that basis. [FN4] 

*4 Further, the In re 101 court considered the 
plaintiffs' claims in the face of a demurrer. The 
court noted that it simply accepted the allegations of 
the complaint as true, and "whether plaintiffs are 
able to adduce competent evidence to support those 
allegations is an entirely different matter." Id. at 10, 
n.15. Plaintiffs in the instant case face a motion for 
summary judgment, and their unsupported 
allegations at this stage of the litigation are 
insufficient to create a genuine issue of material fact 
for trial. 
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In sum, California statutory authority and caselaw 
persuade the Court that the California Supreme 
Court would not allow a claim against a firearm 
manufacturer for damages caused by a third party's 
illegal use of a legal and nondefective firearm, 
whether under a product liability or a negligence 
theory. In the absence of any clear legislative or 
judicial authority, the Court may not expand 
manufacturers' liability for potentially dangerous 
products beyond established California law. Further, 
plaintiffs do not produce admissible evidence on 
which a trier of fact could find that defendant's 
breach of a duty, if any there were, proximately 
caused plaintiffs' injuries. Summary judgment on 
plaintiffs' negligence claim is granted. [FN5] 

IV. Strict liability 

Plaintiffs also claim that defendant is strictly liable 
for its ultra- hazardous activity of selling the 
Thompson. This claim is not supported by 
California law. 

California law defines an activity as "ultra
hazardous" only if (1) it involves a risk of serious 
harm to a person that cannot be eliminated by 
exercise of utmost care, and (2) it is not a matter of 
common usage. Huulsay v. Elsinore Parachute 
Center, 168 Cal. App. 3d 333, 345 (1985). The 
parties agree that generally it is the use of a product, 
not the manufacture of a product, that qualifies as an 
"ultra-hazardous activity." Further, under California 
law, "use of firearms does not fall within the 
category of ultra- hazardous activity which may 
result in the imposition of absolute liability." Reida 
v. Lund, 18 Cal. App. 3d 698, 704 (1971) (citing 
Orser v. George, 252 Cal. App. 2d 660, 672 
(1967». Because the actual use of firearms is not 
"ultra-hazardous" under California law, it follows 
that the manufacture, marketing, and sale of 
firearms cannot be ultra-hazardous either. See 
Moore v. R.O. Indus .• 789 F.2d 1326, 1328 (9th 
Cir. 1986) (finding that strict liability claim against 
handgun manufacturer fails as a matter of law 
because manufacture of handguns is not ultra
hazardous activity, as harm comes from use, not 
mere existence, of handguns). 

Other jurisdictions have also refused to apply the 
"abnormally dangerous activity" doctrine to gun 
manufacture and sale. See, e.g., Delahanty v. 
Hinckley, 564 A.2d 758 (D.C. Cir. 1989) (holding 
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that marketing and manufacturing of guns are not 
abnormally dangerous activities that directly cause 
injury, so strict liability inapplicable); Shipman v. 
Jennings Firearms, 791 F.2d 1532, 1534 (lIth Cir. 
1986) (affirming summary judgment for gun 
manufacturer on strict liability claim because 
manufacture and sale are not ultra-hazardous or 
inherently dangerous activities); Perkins v. F. I.E. 
Corp., 762 F.2d 1250, 1266-69 (5th Cir. 1985) 
(finding that marketing of guns is not ultra
hazardous activity giving rise to strict liability of 
gun manufacturer, as danger from guns results from 
third-party actions); Martin v. Harrington & 
Richardson, Inc., 743 F.2d 1200, 1203-05 (7th Cir. 
1984) (affirming dismissal of strict liability claim 
against handgun manufacturer for injuries caused by 
third party's criminal misuse of gun, because sale of 
guns is not ultra-hazardous activity). Plaintiffs' 
claim tor strict liability therefore fails as a matter of 
law. 

*5 Plaintiffs' reliance on In re 101 to support their 
strict liability claim is unavailing. First, plaintiffs 
mischaracterize In re 101 as "[holding] that a 
manufacturer and distributor of assault weapons to 
the general public is engaged in ultrahazardous 
activity. " Nowhere does the court make that 
holding. The actual ruling in In re 101 on the "ultra
hazardous" issue was as follows: "Under the law 
pertaining to the doctrine of ultra- hazardous 
activity, viewed in light of California's policy 
regarding the TEC- DC9, the Court finds that 
plaintiffs have alleged sufficient facts to state a 
claim for damages under a strict liability theory." In 
re 101 at 10. The "policy regarding the TEC-DC9," 
as the In re 101 court makes amply clear in its 
order, is its inclusion in AWCA's ban on certain, 
listed assault weapons. 

The In re 101 court recognized that it is "generally 
true" that the user of a product, not the 
manufacturer, is strictly liable when the user creates 
a hazardous situation, id. at 12, but found that the 
AWCA's express finding that the TEC-DC9 "poses 
a threat to the health, safety, and security of all 
citizens of this state," id. at 8, justified diverting 
from the general rule. Because the Thompson was 
not included in the A WCA' s ban, such an exception 
to the general rule is not warranted here. 

Further. the In re 101 court merely overruled 
defendant's demurrer and expressly declined to 
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determine whether plaintiffs could present 
supporting evidence for their allegations of ultra
hazardousness at later stages in the litigation. Id. at 
10. Reliance on In re 101 does not salvage plaintiffs' 
otherwise defective strict liability claim, which fails 
as a matter of California law. 

V. Intentional infliction of emotional distress 

To state a claim for intentional infliction of 
emotional distress, plaintiffs must show that 
defendant's conduct was extreme and outrageous, 
and was intended to cause and proximately caused 
harm to plaintiffs. Because plaintiffs' negligence and 
strict liability claims fail, it follows that this 
intentional tort claim fails as well. If defendant 
cannot be liable under either a strict liability or a 
"should have known" standard, it cannot be liable 
under a "knowing or reckless disregard" standard. 
Additionally, plaintiffs have presented no evidence 
of Auto-Ordnance's intent to harm plaintiffs. 
Summary judgment is granted on this claim. 

VI. Doe defendants 

Plaintiffs have also named as defendants Does 1-50, 
whom they allege are "persons and entities involved 
in the manufacture, distribution, and wholesale or 
retail sale of Thompson assault weapons. It The use 
of "John Doe" to identify a defendant is not favored 
in the Ninth Circuit. Gillespie v. Civiletti, 629 F.2d 
637, 642 (9th Cir. 1980); Wiltsie v. Cal. Dep't of 
Corrections, 406 F.2d 515, 518 (9th Cir. 1968). 
Plaintiffs present no theories of liability against the 
Doe defendants different from those that failed 
against Auto- Ordnance; the Doe defendants are 
therefore dismissed. 

Conclusion 

*6 Plaintiffs ask this Court to provide through 
judicial fiat what the California and United States 
legislatures have each refused to provide by law. 
This invitation to create new California law must be 
declined. Although the Court is sympathetic to the 
plight of plaintiffs and other victims of firearm 
violence, the judiciary is not the proper branch of 
government to provide the relief that plaintiffs seek. 

Summary judgment in its entirety is therefore 
granted in favor of defendants. 
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The Clerk of the Court shall close the file. 

SO ORDERED. 

FNl. Although police never recovered the firearm 
used in the shooting, defendant concedes for 
purposes of this motion that Gomez used a Model 
1927 AS Thompson semiautomatic pistol. Gomez is 
serving a sentence of fourteen years in state prison 
for the shooting. 

FN2. Plaintiffs also submit articles from gun 
magazines and newspapers. None of the articles 
discussing criminal use of guns appears to mention 
the Thompson, although several other semiautomatic 
weapons are discussed. The articles mentioning the 
Thompson are historical pieces or reviews on the 
gun's performance. These articles are not probative 
of plaintiffs' complaint. 

FN3. Contrary to plaintiffs' representations at oral 
argument on this motion, Rowland v. Christian, 69 
Cal. 2d 108 (1%8), does not provide an independent 
basis for liability in this case. Rowland imposed a 
greater than ordinary standard of care on 
landowners because it was "clearly supported by 
public policy." The In re 10 1 court found that an 
imposition of a duty was justified in light of the 
strong public policy of the A WCA, which banned 
the firearm at issue, along with the manufacturer's 
immoral behavior in slightly altering its firearm to 

Page 5 

circumvent the A WCA and then intentionally 
marketing it to criminals in California. In this case 
the A WCA did not ban the Thompson, and Aut; 
Ordnance did not attempt to circumvent a law that 
did not apply to it. Rowland does not impose any 
new duties on defendant. 

FN4. Plaintiffs' similar attempt to rely on the 
policy behind the AWCA is unavailing. Whether or 
not the Thompson "would have been included" in 
the list of banned firearms in the A WCA if the law 
had not been subject to a legal challenge, as 
plaintiffs contend, is irrelevant; the list of banned 
firearms as enacted does not include the Thompson. 
Thus, the policy stated in the A WCA is not 
controlling in this action. 

FN5. To the extent that plaintiffs claim a violation 
of the letter or spirit of The Gun Control Act of 
1968, 18 U.S.C. § 921, as amended by the Violent 
Crime Control Act and Law Enforcement Act of 
1994 ("VCCA "), 18 U.S.C.A. 922(v), the claim 
cannot stand. The VCCA bans new sales of the 
Thompson, but does not apply retroactively and 
does not apply to firearms lawfully possessed on the 
date of its enactment. 18 U.S.C. § 922(v)(2). As the 
Thompson used by Gomez was purchased in 1985, 
nine years before the VCCA was enacted, that law 
is inapplicable to this action. 

END OF DOCUMENT 

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works 
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handbook provision did not have force of 
law); United States v. Fifty-Three (53) 
Eclectus Parrots, 685 F.2d at 1136 (U.S. 
Customs Manual is internal agency guide 
not for use or reliance by general public); 
Rank v. Nimmo, 677 F.2d 692, 698-99 (9th 
Cir.), cert. denied, 459 U.S. 907, 103 S.Ct. 
210, 74 L.Ed.2d 168 (1982) (Veterans Ad
ministration handbook and circulars did not 
prescribe "legislative-type" rules enforce
able in court); Concerned Residents of 
Buck Hill Falls v. Gmnt, 537 F.2d 29, 38 
(3rd Cir.197G) (Soil Conservation Service 
guide specifies merely internal operating 
procedures); No Oilport! v. Carter, 520 
F.Supp. 334, 368 (W.D.Wash.1981) (Bureau 
of Land Management guidelines not bind
ing). But cf Foundation For North 
American Wild Sheep v. UnUed States 
Department of Agricultw'e, 681 F.2d 
1172, 1182 (9th Cir.1982) (suggesting fail
ure to prepare environmental impact state
ment violated Forest Service Manual provi
sion). 

[5] Plaintiffs also contend that the For
est Service's recognition of the Coop violat
ed FSM 2443.7(1)(h). That provision reads 
in part: 

In the proposed area in which the bu
reau is recognized a bureau shall provide 
scaling services for the Forest Service on 
all National Forest log scale timber sales 
purchased by its member[s] unless it is 
agreed that scaling be done by the For
est Service or other organization[s]. 

FSM 2443.7(1)(h). Plaintiffs read this pro
vision to give the Bureau a right to veto 
the recognition of other scaling organiza
tions. Plaintiffs' Post-Trial Brief, p. 6. 
Assuming that plaintiffs' interpretation is 
correct, and assuming further that plain
tiffs then have standing, the provision 
nevertheless is not binding on the Forest 
Service. It was not promulgated under 
A.P.A. procedures and not contemplated by 
any statutory provision. 

CONCLUSION 

Plaintiffs lack standing. FSM 2443.-
7(2)(d) and 2443.7(1}(h) are not binding. 
Judgment will issue for defendants. 

The foregoing OpInlOn constitutes find
ings of fact and conclusions of law in' ac
cordance with Fed.R.Civ.P. 52(a). 

IT .IS SO ORDERED. 

COUNTY OF JOHNSON, TENNESSEE, 
acting By and Through its BOARD OF 
EDUCATION and Superintendent of 
Schools 

v. 

UNITED STATES GYPSUM COMPANY, 
National Gypsum Company, the Celo
tex Corporation, and Carey Canada. 

No. CIV-2-83-262. 

United States District Court, 
. E.D. Tennessee, 

Northeastern Division. 

Jan. 9, 1984. 

Report and Recommendation 
Dec. 12, 1983. 

County brought action asserting vari
ous causes of action against defendants, 
which mined, manufactured and sold prod
ucts containing asbestos used in construc
tion of county high school. On defendants' 
motions to dismiss, the District Court, Hull, 
J., held that: (1) county was not immune 
from running of statute of limitations un
der statute providing such immunity to the 
state; (2) exception for asbestos exposure 
injuries applied to suit, and therefore 
claims were not barred as untimely under 
ten-year statute of limitations; (3) county 
was not entitled to bring a declaratory 
judgment action to determine its rights to 
be indemnified; and (4) county did not state 
a cause of action under a nuisance theory. 

Motions granted in part and denied in 
part. 
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1. Limitation of Actions e::>11(2) sold products containing asbestos used in 
Tennessee statute providing immunity construction of county high school, were 

from running of statutes of limitations not barred by Tennessee's four-year stat
against state did not apply to county in its ute of limitations on actions for defective 
suit asserting various causes of action' improvement to real estate, as that statute 
against miners, manufacturers and sellers applies only to actions to recover damages 
of products containing asbestos used in for any deficiency in design, planning, su
construction of county high school. T.C.A. pervision, observation of construction, or 
§§ 28-1-103, 28-1-113. construction of an improvement to real es-
2. Limitation of Actions e::>95(1) tate, while county had not alleged that 

defendants provided any of those services 
in renovations of high school. T.C.A. 
§ 28-3-202. 

Absolute ceiling imposed by Tennessee 
statute, which bars all products liability 
suits brought after ten years from date 
product was first purchased for use or 
consumption, cannot be extended by the 
"discovery rule," that is, rule that statute 
of limitations does not begin to run until . 
injury is discovered or should be discover
ed. T.e.A. §§ 29-28-103, 29-28-103(a). 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

3. Limitation of Actions e::>55(5) 

Exception for asbestos exposure inju
ries in Tennessee's ten-year statute of limi
tations for products liability actions ap
plies, not only to personal injury actions 
resulting from exposure to asbestos, but 
also to actions for recovery for property 
damage or economic loss which plaintiff 
incurs in preventing asbestos-related dis
eases. T.C.A. §§ 29-28-103, 29-28-103(b). 

4. Limitation of Actions e::>55(5) 

Under exception for asbestos exposure 
injuries in Tennessee's ten-year statute of 
limitations for products liability actions, 
county's suit asserting various causes of 
action against defendants which allegedly 
mined, manufactured and sold products 
containing asbestos used in construction of 
county high school was timely, notwith
standing that suit sought recovery of ex
penses in alleviating problem of asbestos 
exposure through removal of those prod
ucts and in transporting students to other 
facilities during that removal process. 
T.C.A. §§ 29-28-103, 29-28-103(b). 

5. Limitation of Actions e::>32( 1) 

Claims by county against defendants, 
which allegedly mined, manufactured and 

6. Federal Civil Procedure e::>2515 

Questions of material fact remained as 
to when county knew or reasonably should 
have known of existence of facts upon 
which it based its fraud and misrepresenta
tion claim against defendants which mined, 
manufactured and sold products containing 
asbestos used in construction of county 
high school, precluding dismissal of claim 
as untimely under Tennessee's applicable 
statute of limitations. T.C.A. § 28-3-105. 

7. Limitation of Actions e::>47(1), 49(7) 

Breach of warranty claim by county 
against defendants which allegedly mined, 
manufactured and sold products containing 
asbestos used in construction of county 
high school was barred by Tennessee's 
four-year statute of limitations providing, 
inter alia, that cause of action accrues 
when breach occurs, regardless of aggriev
ed party's lack of knowledge of breach, and 
that breach of warranty occurs when 
tender of delivery is made, where sale of 
products occurred more than four years 
before commencement of suit. T.C.A. 
§ 47-2-725. 

8, Products Liability e::>73 

Allegations of damage to ceiling, car
pet and other property by county in suit 
against defendants which allegedly mined, 
manufactured and sold products containing 
asbestos used in construction of county 
high school sufficiently alleged property 
damage to state a cause of action for strict 
liability in tort. 
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9. Consumer Protection *"'36 
Tennessee Consumer Protection Act 

claim by county against defendants which 
allegedly mined, manufactured and sold 
products containing asbestos used in con
struction of county high school was barred 
as untimely under statute requiring that 
such actions be brought within four years 
from date of consumer transaction giving 
rise to the claim, as consumer transaction 
in question, namely, sale of products, oc
curred more than four years before com
mencement of suit. T.C.A. § 47-18-110. 

10. Declaratory Judgment *"'143 
County was not entitled to bring de

claratory judgment action, to determine its 
rights to be indemnified, against defend
ants which allegedly mined, manufactured 
and sold products containing asbestos used 
in construction of county high school, 
where county had not alleged that there 
were any outstanding claims against it aris
ing out of presence of asbestos in school, 
no judgment had been entered against it, 
and county was only speculating that other 
claims might be filed in future. 28 U.S. 
C.A. § 2201; U.S.C.A. Const. Art. 3, § 2, cl. 
2. 

11. Declaratory Judgment ~143 
Where it is not certain that a plaintiff 

will ever be compelled to pay a judgment 
which defendant might be liable as indem
nitor, plaintiff is not entitled to bring a 
declaratory judgment action to determine 
its rights to be indemnified. 

12. Federal Civil Procedure *"'633 
Requirements of particularity of a 

pleading may be relaxed as to matters pe
culiarly within opposing parties' knowl
edge. Fed.Rules Civ.Proc.Rule 9(b), 28 
U.S.C.A. 

13. Federal Civil Procedure *"'636 
Where county alleged that defendants, 

which mined, manufactured and sold prod
ucts containing asbestos used in construc
tion of county high school, knew of hazard
ous nature of their products, and that de
fendants knew their representations were 
false, county's claim based upon fraud was 
pleaded with sufficient particularity. Fed. 
Rules Civ.Proc.Rule 9(b), 28 U.S.C.A. 

14. Damages *",91(1) 
Punitive· damages may be awarded in 

cases of fraud, malice, gross negligence, 
oppression or willful misconduct. 

15. Damages ~91(1) 
Where county contended that defend

ants, which mined, manufactured and sold 
products containing asbestos used in con
struction of county high school, knew of 
dangerous propensities of their products, 
yet failed to notify buyers when they sold 
them, county could maintain an action for 
punitive damages. 

16. Nuisance *"'42 
County stated no cause of action on a 

·nuisance theory under Tennessee law 
against defendants which allegedly mined, 
manufactured and sold products containing 
asbestos used in construction of county 
high school, where the "nuisance" creating 
property was in possession and control of 
county from time it purchased asbestos
containing products, and even if defendants 
had decided to "abate" asbestos problem 
themselves by repairing and replacing plas
ter products they could not have forced 
those repairs or replacements onto county 
since they no longer owned or controlled 
the products. 

W. Mitchell Cramer and Michael Y. Row
land of Rowland & Rowland, P.C., Knox
ville Tenn., for plaintiff. 

Rebecca O. Gillen, Darryl G. Lowe, Mar
tin L. Ellis, Erma G. Greenwood and John 
T. Buckingham, Knoxville, Tenn., for de
fendants. 

ORDER 

HULL, District Judge. 

The report and recommendation of the 
United States Magistrate is hereby adopted 
and approved. 

Accordingly, it is ORDERED that the 
motions to dismiss of the defendants U.S. 
Gypsum, National Gypsum, Celotex, and 
Carey Canada are GRANTED IN PART 
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and DENIED IN PART. The plaintiff's the plaintiff and any of the defendants, 
claims based on the following theories are and such is required in order to recover 
DISMISSED: (i) warranty; (ii) any action for economic loss; 
under the Tennessee Consumer's Act; and (6) the claim based upon § 402A of the 
(iii) nuisance. The plaintiff's "Declaratory' Restatement 2d of Torts must be dis-
Relief Count" is DISMISSED. The defend- missed since this is not an action for 
ants' motions to dismiss (i) the negligence personal injury or property damage; 
claim; (ii) the strict liability in tort claim; (7) the claim based upon negligence does 
(iii) the fraud and misrepresentation claims; not and cannot allege either property 
and (iv) the demand for punitive damages damage or personal injury; 
are DENIED. (8) The claim based upon the Tennessee 

REPORT AND RECOMMENDATION 

ROBERT P. MURRlAN, United States 
Magistrate. 

This matter was referred to the under-
signed United States Magistrate pursuant 
to 28 U.S.C. § 63(;(b) and the Rules of this 
Court for a report and recommendation 
regarding the disposition by the District 
Court of the defendanL<;' motions to dismiss 
for failure to state a claim UP011 which 
relief can be granted. Rule 12(b)«(i), Feder
al Rules of Civil Procedure. 

This is a civil action for damages and for 
declaratory relief based on the plaintiff's 
allegations of negligence, strict liability, 
fraud and misrepresentation, breach of 
warranties, unfair and deceptive trade 
practices and nuisance concerning the sale 
of asbestos products used in the 1965-1966 
construction of Johnson County High 
School. All of the defendants have moved 
to dismiss for failure to state a claim upon 
which relief can be granted on grounds 
that, 

(1) all of the claims made by the plaintiff 
are barred by the applicable lO·year stat
ute of limitations, T.C.A. § 29-28-103; 
(2) the claims are barred by the four
year statute of limitations contained in 
T.C.A. § 28-3-202; 
(3) the fraud and . misrepresentation 
claim is barred by T.C.A. § 28-3-105; 
(4) the claim based upon warranty is 
barred by T.C.A. § 47-2-725; 
(5) the plaintiff has failed to state a 
claim upon which relief can be granted in 
connection with its warranty theory since 
privity of contract is not alleged between 

Consumer Protection Act must be dis
missed because 0) the facts upon which 
the plaintiff bases its claim do not state a 
claim under the Act, (ii) the Act took 
effect almost 20 years after the events in 
question here and it is not retroactive, 
and (iii) the claim is barred by T.C.A . 
§ 47-18-110; 
(9) the "Declaratory Relief Count" in the 
Complaint must be dismissed since the 
plaintiff seeks indemnity for hypothetical 
injuries in violation of Article III, § 2 of 
the United States Constitution; 
(10) the claim based on fraud must be 
dismissed because it is not pleaded with 
sufficient particularity; 
(ll) the claim for punitive damages 
should be dismissed for failure to state a 
claim upon which relief can be granted; 
(12) the nuisance claim should be dis
missed for failure to state a claim upon 
which relief can be granted. 

[Court File Nos. 16, 17, 18 and 19]. 

The plaintiff alleges these facts. In or 
about 1965-1966 the plaintiff constructed 
Johnson County High School. As a part of 
this construction acoustical plaster and ceil
ing plaster products containing high levels 
of asbestos were applied onto the ceilings 
of classrooms, halls, bandrooms, theatres, 
administrative offices and other rooms 
throughout the school. Those products 
were allegedly mined, manufactured and 
sold by the defendants. Subsequently, the 
plaintiff learned that, as a result of normal 
wear, aging, abrasion, vibration, and im
pacts involving the ceilings occasioned by 
the normal and expected use of the build
ing, asbestos particles, dust and fibers 
were being released into the air inside the 

.,' 
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school building, making it imminently dan
gerous to human health. Asbestos fiber, it 
is alleged, is a cause of numerous lung 
diseases, including me:;othelioma, lung can
cer, asbestosis, and other diseases harmful 
to various bodily functions. The plaintiff 
claims that at the time of the sale of the 
products in 1966 or before, the 'defendants 
knew or should have known of the harmful 
characteristics of their products. Upon dis
covering the dangerous conditions created 
by the asbestos at Johnson County High 
School, the plaintiff instituted a program to 
alleviate the problem through removal of 
the asbestos products. During that remov
al process the plaintiff transported stu
dents to other facilities. The complaint in 
this action was filed in state court on Au
gust 16, 1983. On August 31, 1983, it was 
properly removed to this Court. On Octo
ber 12, 1983, before a responsive pleading 
was served, the plaintiff amended its com
plaint, as of right, to allege misrepresenta- ' 
tion pursuant to 402B, Restatement of 
Torts, Second, and to allege property dam
age caused to its ceiling, to its carpeting 
and to other parts of its property. 

(1) The defendants argue that all of the 
plaintiff's claims are barred by the applica
ble ten-year statute of limitations, T.C.A. 
§ 28-1-103. Initially, the plaintiff's argu
ment must be considered that it is protect
ed from the running of any statute of 
limitations by T.e.A. § 28-1-113, which 
provides as follows: 

The provisions of this title [with regard 
to statutes of limitation] do not apply to 
actions brought by the state of Tennes
see, unless otherwise provided. 

The plaintiff argues that in operating the 
school system it is exercising a governmen
tal function as an arm of the state govern
ment. As such, the plaintiff argues that it 
is entitled to the same protection from stat
utes of limitation as is the state itself. 

Whether or not the various statutes of 
limitation involved in this case apply de
pends upon whether or not Johnson Coun
ty, in maintaining the school was acting in 
a governmental capacity for the benefit of 
the general public. See Jennings v. David-

son County, 208 Tenn. 134, 344 S.W.2d 359 
(1961). The ~ule is stated clearly in Jen
nings as follows: 

The statute of limitations does not run 
against the sovereign or the state, or 
against a county, when seeking to en
force a demand arising out of, or depend
ent upon, the exercise of its governmen
tal functions as an arm of the state. 
Citing Central Hospital for Insane v. 
Adams, 134 Tenn. 429, 183 S.W. 1032; 
Nelson v. Loudon County, 176 Tenn. 
632, 144 S.W.2d 791. But the statute 
does run against a county or municipality 
in respect of its claims or rights which 
are of a private or corporate nature and 

_ in 'which only its local citizens are inter
ested, as distinguished from a public or 
governmental matter in which all the 
people of the state are interested. Citing 
Shelby County v. Bickford, 102 Tenn. 
395, 52 S.W. 772; Hamblen County v. 
Cain, 115 Tenn. 279, 89 S.W. 103; City 
of Knoxville v. Gervin, 169 Tenn. 532, 89 
S.W:2d 348. 

Jennings, supra, 344 S.W.2d at 361-362. 
Examples of cases where statutes of limita
tion would run against a municipality or 
county are found in Hamblen County, su
pra (action by county to recover witness 
and other fees left uncalled for in posses
sion of former county clerk) and Shelby 
County v. Bickford, 102 Tenn. 395, 52 S.W. 
772 (1899) (action by county to recover 
against its grantor on covenant against en
cumbrances). Obviously, in neither Ham
blen nor Shelby County were the claims on 
behalf of the state or with regard to a 
matter of interest to all of the people of the 
state. Cases where the Tennessee Su
preme Court has refused to apply a statute 
of limitations to a county or municipality 
where their action arose out of the per
formance of a governmental function in
clude Jennings, supra (county brought ac
tion against estate of pauper for hospital 
services rendered over a long period of 
time), Nelson, supra (county brought ac
tion to recover fine which would be paid 
into the state coffers), Memphis v. Looney, 
9 Baxt. 130 (1877) (action by city to enforce 
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tax lien) and Elliot v. Williamson, 11 Lea v. Looney, supra, that statutes of limita-
38 (1883) (county action to enforce taxes). tion do not run against counties and mu-

[1] Though there are no Tennessee nicipalities in matters respecting strictly 
cases addressing the issue, the undersigned public rights as distinguished from pri-
is of the opinion that Tennessee would not· vate and local rights. 
provide immunity from the running of stat- Central Hospital, 183 S.W. at 431-432. 
utes of limitation for tort or contract ac- Finally, the undersigned believes that the 
tions arising out of the maintenance of the Tennessee courts would consider the public 
physical plant of a local school system by policy factors which support applying gen
county officials. Several factors compel eral statutes of limitation in cases such as 
this result. First, the overwhelming this. Allowing local school boards to rely 
weight of authority in other jurisdictions on the state's immunity from the running 
indicates that local school districts are not of statutes of limitation would reopen stale 
immune from the running of statutes of claims against contractors who have built 
limitation. See, e.g., Clarke v. School schoolhouses across the state. Contractors 
Dist., 84 Ark. 516, 106 S.W. 677 (1905); undoubtedly have assessed their potential 
School Dist. v. ,Joint School Dist., 156 Ok!. liability and need for liability insurance on 
5, 9 P.2d 771 (1932); Hatcher v. State, ~25' the basis of the relevant statutes of Iimita
Tex. 84, 81 S.W.2d 499 (1935). See gener-
ally Annot., 98 A.L.R. 1221. If the Ten
nessee courts were to find a county im
mune from statutes of limitation with re
spect to a tort or contract claim arising out 
of construction work performed on it local 
school house, it would certainly be a novel 
interpretation. Research of the issue indi
cates that it would be the first decision of 
its kind in the United States. There is no 
evidence that Tennessee courts would be 
willing to blaze a new trail in this area 
Second, dictum in Central Hospital for 
Insane v. Adams, 134 Tenn. 429, 183 S.W. 
1032 (1915) indicates that Tennessee would 
follow the general rule and not allow a 
local school district immunity from statutes 
of limitations. The Tennessee Supreme 
Court cites with approval an Illinois case 
holding that the custody and care of 
schools is a purely local matter. The 
court's language follows: 

In an action by school directors of a 
township having the custody, care and 
title of all schools, and schoolhouse sites, 
to recover in ejectment possession of 
school property, it was held that the peo
ple of the state in general have no inter
est in common with the inhabitants of a 
school district, in the schoolhouse site or 
the proceeds of it. Brown v. Trustees of 
Schools, 224 Ill. 184, 79 N .E. 579, 115 
Am.St.Rep. 146, 8 Ann.Cas. 96. This 
case holds as does the court in Memphis 

tion. That assumption was justified since 
neither the case law in Tennessee, nor any 
other jurisdiction, would appear to bar the 
running of general statutes of limitation 
where a school system brings a tort or 
contract action based on the construction of 
a local schoolhouse. While it is true that 
contractors who perform construction work 
for the state operated universities are not 
protected by general statutes of limitation, 
see Dunn v. w.P. Jameson and Sons, Inc., 
569 S.W.2d 799 (1978), these contractors 
are forewarned that they are not protected 
and their insurance coverage can be accord
ingly adjusted. 

Moreover, the Jennings case is distin
guishable from the instant case. In Jen
nings the court noted that statutes of limi
tation do not run against a county when it 
is "seeking to enforce a demand arising out 
of, or dependent upon, the exercise of its 
governmental function as an arm of the 
state." Jennings, 344 S.W.2d at 361. The 
court held that the statute of limitations 
did not run where, under a quasi-contract 
theory, the county hospital was seeking to 
enforce a demand arising out of their state 
appointed governmental function of provid
ing medical services for the poor. How
ever, the Jennings court went on to care
fully note that the statute would run if the 
claims or rights were of a private or corpo
rate nature and in which only its local 

; I ~. , 
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citizens were interested. As the Tennessee 
Supreme Court indicated in dictum in Cen
tral Hospital, and the authorities across 
the country virtually unanimously hold, the 
operation of a school system is a particular
ly local affair. The persons who' have a 
direct interest in the outcome of this law
suit are the citizens of Johnson 'County, not 
all of the citizens of the State of Tennessee. 

Therefore, the undersigned concludes 
that plaintiff's claims in this case are of a 
private or local nature and that T.C.A. 
§ 28-1-113 does not prevent the running of 
any of Tennessee's general statutes of limi
tations against it. 

The next step is to consider the applica
bility of T.C.A. § 29-28-103, the so-called 
"Products Liability Cap." T.C.A. § 29-28-
103 provides: 

(a) Any action against a manufacturer or 
seller of a product for injury to person or 
property caused by its defective or un
reasonably dangerous condition must be 
brought within the period fixed by 
§§ 28-3-104, 28-3-105, 28-3-202 and 47-
2-725, but notwithstanding any excep
tions to these provisions it must be 
brought within six years of the date of 
injury, in any event, the action must be 
brought within ten years from the date 
on which the product was first purchased 
for use or consumption, or within one 
year after the expiration of the anticipa
ted life of the product, whichever is the 
shorter, except in the case of injury to 
minors whose action must be brought 
within a period of one year after attain-' 
ing the age of majority, whichever occurs 
sooner. 
(b) The foregoing limitation of actions 
shall not apply to any action reSUlting 
from exposure to asbestos. 

[2J This section is not a conventional 
statute of limitations. It imposes an outer 
limit or ceiling upon existing statutes of 
limitation with regard to actions against 
manufacturers of defective or unreasona
bly dangerous products. Buckner Y. GAF 
Corp., 495 F.Supp. 351, 355 (E.D.Tenn. 
1979). The clear language of this statute 
bars all products liability suits brought af-

ter ten years have expired from the date 
the product was first purchased for use or 
consumption. This is true even when the 
occurrence or the injury giving rise to the 
cause of action happens or is discovered 
only after the ceiling period. Id., at p. 355. 
The so-called "discovery rule," that is, the 
rule that a statute of limitations does not 
begin to run until the injury is discovered 
or should be discovered cannot be used to 
extend this absolute ceiling. Id., at 355. 

Without subsection (b), T.C.A. § 29-28-
103(a) would bar each theory raised by the 
plaintiff. The definitional section of the 
Tennessee Products Liability Act of 1978 
provides that: 

"Product Liability Action" for purposes 
of this chapter shall include all actions 
brought for or on account of personal 
injury, death or property damage caused 
by or reSUlting from the manufacture, 
construction, design, formula, prepara
tion, assembly, testing, service, warning, 
instruction, marketing, packaging or la
belling of any product. It shall include, 
but not be limited to, all actions based 
upon the following theories: strict liabili
ty in tort; negligence; breach of warran
ty, express or implied; breach of or fail
ure to discharge a duty to warn or in
struct, whether negligent, or innocent; 
misrepresentation, concealment, or non
disclosure, whether negligent, or inno
cent; or under any other substantive le
gal theory in tort or a contract whatsoev
er. 

T.C.A. § 29-28-102(6). 
The plaintiff's negligence, strict liability 

and warranty claims are expressly included 
in T.C.A. § 29-28-102(6). The plaintiff's 
claims on other theories are included in the 
catch-all provision at the end of the section. 

Thus, T.C.A. § 29-28-103(a) clearly ap
plies in this case. The products were pur
chased no later than 1966. The action was 
not commenced until 1983. 

[3] The next question is whether this 
action falls within the exception provided 
for asbestos exposure injuries in T.C.A. 
§ 29-28-103(b). The issue is whether this 

L. 
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exception applies solely to personal injury 
actions resulting from exposure to 
asbestos, or whether it also applies to ac
tions for recovery for property damage or 
economic loss which plaintiff incurs in pre
venting asbestos related diseases. Based 
on the express language and legislative 
history of this section, the undersigned con· 
cludes that T.C.A. § 29-28-103(b) does ap
ply where the plaintiff alleges property 
damage or economic loss resulting from 
prevention of asbestos related diseases. 

The starting point in determining the leg
islative intent is to look to the statutory 
language. Subsection (b) provides that the 
ten-year ceiling on products liability actions 
shall not apply to "any action resulting 
from exposure to asbestos." The grava
men of plaintiff's complaint is that the stu
dents, teachers and other persons at John
son County High School have been exposed 
over a seventeen year period to a toxic 
form of asbestos. It is that exposure that 
has caused the school to be closed and 
necessitated removal of the asbestos prod
ucts. This action is brought as a direct 
result of "exposure to asbestos." No 
words of limitation in Subsection (b) bar its 
application from cases of solely economic 
injury or property damage. 

The defendants rely on portions of the 
Legislative History of Chapter 162 of the 
Public Acts of 1979, Speech by Senator 
Tanner on the floor of the House of Repre
sentatives, April 11, 1979, to support their 
contention that Subsection (b) cannot apply 
in this case. That language follows: 

Mr. Speaker and Members of the House, 
this Bill deals with asbestosis. It 
changes the products liability law in re
gard to the statute of limitations in re
gard to asbestosis. The reason is-is a 
ten-year limitation of action as we all 
know from the one last year. The dis
ease asbestosis does not show up for 
sometimes 20 or 30 years and, for this 
reason, we found it necessary Mr. Speak
er and Members of the House, to ask 
that this House remove asbestosis from 
the Products Liability Act and the stat
ute of limitations thereon .... 

Though this speech is instructive with re
gard to the legislature's primary goal in 
passing this legislation, these words cannot 
literally be taken as expressive of the full 
intent of the legislature. To do so would 
lead to the result that the limitations excep
tion would only. apply to one specific dis
ease, asbestosis. Yet the statutory lan
guage is much broader, applying to "any 
action resulting from exposure to 
asbestos." Obviously, other asbestos relat
ed diseases such as mesothelioma and lung 
cancer are included, yet there is no mention 
of them in the legislative history. By the 
same token, the absence in the legislative 
history of any reference to recovery for 
property damage or economic loss does not 
indicate a legislative intent to exclude those 
actions. 

[4] Moreover, a strict construction pro
hibiting the recovery of property damage 
or economic loss resulting from efforts to 
avoid asbestos exposure is contrary to the 
stated purposes of the legislature in enact-

. ing the Tennessee Products Liability Act. 
The preamble to the Act states that "it is 
the purpose of the General Assembly to 
provide a reasonable time within which ac
tion may be commenced against manufac
turers, and/or sellers while limiting the 
time to a specific period of time for which 
product liability insurance premiums can be 
reasonably and accurately calculated .... " 
Barring claims such as the plaintiff's would 
give them no time in which to bring the 
action. This construction is illogical since, 
in adding the asbestos amendment, the leg
islature indicated that it was aware of the 
special problems faced by the asbestos 
plaintiff. One problem, of course, is the 
twenty or thirty year gestation period of 
the disease asbestosis. Another is that the 
dangers of asbestos exposure were not 
generally known by the public until rela
tively recently. The plaintiff in this case 
faces those problems as surely as do plain
tiffs bringing actions solely for personal 
injury from exposure to asbestos. Absent 
any contrary evidence in the language of 
legislative history of the Act, the under
signed cannot conclude that the legislature 
intended to favor one class of asbestos 
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exposure claimants over another. There
fore, the plaintiff's action should not be 
barred by T.C.A. § 29-28-103. 

[5] (2) The defendants claim that all of 
the claims are barred by the four-year. stat
ute of limitations contained in T.C.A. 
§ 28-3-202, which is a limitatio.n o.n actio.ns 
for defective improvement to' real estate. 
This section does no.t apply in this case. It 
applies only to' actions to recover damages 
"for any deficiency in the design, planning, 
supervision, observation of construction, or 
construction of an improvement to real 
property." The plaintiff has not alleged 
that the defendants provided any of those 
services in the renovations of Johnson 
County High School. 

[61 (3) The defendants allege that the 
plaintiff's fraud and misrepresentation 
claim is barred by T.C.A. § 28-3-105. The 
defendants contend that the applicable stat
ute of limitations on the fraud and misrep
resentation claim is T.e.A. § 28-3-105, cit
ing Vance v. Schulder, 547 S.W.2d 927 
(Tenn.1977). Assuming this to be the cor
rect statute of limitations, the cause of 
action would not accrue until the plaintiff 
knew or reasonably should have known of 
the existence of the facts upon which the 
cause of action is based. Prescott v. Ad
ams, 627 S.W.2d 134 (Tenn.App.1981). 
Since questions of material fact remain to 
be determined on this issue a dismissal 
would be inappro.priate. 

[7] (4) The defendants contend that the 
plaintiff's warranty claim is barred by 
T.C.A. § 47-2-725. The defendants are 
correct. T.C.A. § 47-2-725 provides that 

.. , a cause of action accrues when the 
breach occurs, regardless of the aggriev
ed party's lack of knowledge of the 
breach. A breach of warranty occurs 
when tender of delivery is made .... 

The limitations period is four years. The 
plaintiff's warranty claims were barred at 
the latest in 1970. 

1. However, at this time the undersigned express
es no opinion as to whether or not the costs of 
repairing and replacing the ceiling or of moving 
the children, as economic losses, are recovera-

The plaintiff argues that T.C.A. § 47-2-
725(2) delays the accruing of the cause of 
action until the breach is or should have 
been discovered. The undersigned disa
grees.· Section (2) applies only to express 
warranties that specifically extend the peri-

. od of coverage beyond the statutory period. 
No such express warranty is alleged in this 
case. 

The plaintiff also argues that the 
asbestos exception in the ten year "Prod
ucts Liability Cap," T.C.A. § 29-28-103(b), 
indicates the legislature's intent that no 
statute of limitations should run in an 
asbestos case. Again, the undersigned dis
agrees. Section (b) expressly applies only 
to § 29-28-103, which is an outer ceiling or 
limit upon existing statutes of limitation in 
products liability cases. 

(5) The defendants contend that the 
plaintiff has failed to state a claim upon 
which relief can be granted in connection 
with its warranty theory since privity of 
contract is not alleged between the plaintiff 
and any of the defendants and such is 
required in order to recover for eco.nomic 
loss. This issue is pretermitted since the 
plaintiff's warranty claim is barred by the 
applicable statute of limitations. See (4) 
above. 

[8] (6) The defendants contend that the 
plaintiff's claim based upon § 402A of the 
Restatement 2d of Torts, strict liability in 
tort, must be dismissed since this is not an 
action for personal injury or property dam
age. The undersigned concludes that the 
plaintiff's allegations of damage to the ceil
ing, carpet and other property sufficiently 
allege pro.perty damage to state a cause of 
action under § 402A.l See Walker v. De
cora, 225 Tenn. 504, 471 S.W.2d 778 (1971) 
("stinky" glue damaged the plaintiff's 
building and his business inventory). 

(7) The defendants contend that the 
claim based upon negligence must be dis
missed since this is not an action for per
sonal injury o.r property damage. For the 

ble under a strict liability or negligence theory 
as consequential damages recoverable along 
with any property damages which the plaintiff 
might be able to prove. 
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reason set out in (6) above the undersigned 
concludes that the plaintiff has sufficiently 
stated a cause of action under a negligence 
theory. 

[9] (8) The defendants contend that the 
claim based upon the Tennes~ee Consumer 
Protection Act must be dismissed because 
(i) the facts upon which the plaintiff bases 
its claim does not state a claim under the 
act, (ii) the Act took effect almost 20 years 
after the events in question here and it is 
not retroactive, and (iii) the claim is barred 
by T.C.A. § 47-18-110. Even if the facts 
upon which the plaintiff bases its claim 
states a cause of action under the Act and 
even if the Act is found to have retroactive 
application, the undersigned is of the opin
ion that the action is barred by T.C.A. 
§ 47-18-110, which requires that such ac
tions to be brought within four years from 
the date of the consumer transaction giving 
rise to the claim. T.C.A. § 47-18-103(h) 
defines "Trade", "Commerce" or "Consum
er transaction" as 

the advertising, offering for sale, lease 
or rental, or distribution of any goods, 
services or property, tangible or intangi
ble, real, personal or mixed, and other 
articles, commodity, or thing of value 
wherever situated. 

T.C.A. § 47-18-110 expressly provides" ... 
in no event shall an action under this chap
ter be brought after four (4) years from the 
date of the consumer transaction giving 
rise to the claim for relief." In this case 
the consumer transaction occurred in 1966 
or before. Therefore, any action the plain
tiff might have under the Act is barred. 

(9) The defendants contend that the "De
claratory Relief Count" in the Complaint 
must be dismissed since the plaintiff seeks 
indemnity for hypothetical injuries in viola
tion of Article III, § 2 of the United States 
Constitution. The defendants are correct. 

The claim for declaratory relief is prem
ised upon 28 U.S.C. § 2201, which provides, 
in pertinent part: 

In a case of actual controversy within its 
jurisdiction .,. any court of the United 
States, upon the filing of an appropriate 
pleading, may declare the rights and le-

gal relations of any interested party 
seeking such declaration, whether or not 
further relief is or could be sought. Any 
such declaration shall have the force and 
effect of a final judgment or decree and 
shall be reviewable as such. 

At issue here is whether the plaintiff has 
raised an actual controversy. The question 
is both statutory and constitutional. For
ty-Eight Insulations v. Johns-Manville 
Products, 472 F.Supp. 385 (N.D.I11.1979). 
If no actual controversy exists the under
signed must dismiss for want of jurisdic
tion. 

[10, 11] The plaintiff has not alleged 
that there are any outstanding claims 
against it arising out of the presence of 
asbestos in the school. No judgment has 
been entered against it. The plaintiff only 
speculates that other claims may be filed in 
the future. Where it is not certain that a 
plaintiff will ever be compelled to pay a 
judgment which defendant might be liable 
u.s indemnitor, the plaintiff is not entitled to 
bring a declaratory judgment action to de
termine its rights to be indemnified. Cun
ningham Bros., Inc. v. Bail, 407 F.2d 1165 
(7th Cir.), cert. denied, 395 U.S. 959, 89 
S.Ct. 2100, 23 L.Ed.2d 745 (1969); see also, 
Tilley Lamp Company v. Thacker, 454 
F.2d 805 (5th Cir.1972); National Valve & 
Mfg. Co. v. Grimshaw, 181 F.2d 687 (10th 
Cir.1950). Thus the claim for declaratory 
relief should be dismissed. 

(10) The defendants contend that the 
claim based upon fraud must be dismissed 
because it was not pleaded with sufficient 
particularity. The undersigned concludes 
that the plaintiff's allegations of fraud and 
misrepresentation, stated on pages 5-7 of 
the Complaint are sufficient under the cir
cumstances. 

[12,131 The sufficiency of a particular 
pleading under Rule 9(b) depends upon a 
number of variables. Payne v. U.S., 247 
F.2d 481, 486 (8th Cir.1957). The require
ments of particularity may be relaxed as to 
matters peculiarly with the opposing par
ties' knowledge. Trussell v. United Un
derwriters, Ltd., 228 F.Supp. 757, 774 (D.C . 

... , " 
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Colo.1964); Greater Valley Terminal 
Corp. v. Peltz St. Terminals, Inc., 21 
F.R.D. 167, 168 n. 2 (D.C.Pa.1957). Here, 
the plaintiff has alle~:ed that the defend
ants knew of the hazardous nature Of their 
products. The plaintiff has also alleged 
that the defendants knew their representa
tions were false. It would be unreasonable 
to require more particularity of the plain
tiff. The defendants' knowledge in 1966 of 
asbestos danger is a matter peculiarly 
within the knowledge of the defendants. 
Therefore, the defendants' motion to dis
miss with respect to the plaintiff's fraud 
claim will be denied. The undersigned can
not say beyond doubt at this time that 
Count I.C of the complaint fails to state a 
claim upon which relief can be granted. 
See Edwards v. Travelers Ins. of Hart
ford, 563 F.2d 105 (6th Cir.1977) (common 
law fraud, misrepresentation and deceit); 
American Bldgs. Co. 11. White, 640 S.W.2d . 
569 (Tenn.App.), rehearing denied, id., per
mission to appeal denied (1982) (negligent 
misrepresentation). 

[14,15] (11) The defendants contend 
that the plaintiff's claim for punitive dam
ages should be dismissed. Punitive dam
ages may be awarded in cases of fraud, 
malice, gross negligence, oppression or 
willful misconduct. Breault v. Friedli, 610 
S.W.2d 134, 136 (Tenn.1980). The plaintiff 
contends that the defendants knew of dan
gerous propensities of their products, yet 
failed to notify the buyers when they sold 
them. That conduct could support an ac
tion for punitive damages. Therefore, the 
defendants' motion to dismiss with respect 
to punitive damages should be denied. 

(12) The defendants contend that the 
plaintiff's nuisance claim should be dis
missed for failure to state a claim upon 
which relief can be granted. 

Courts have found it virtually impossible 
to accurately describe the myriad of tort 
claims that fall within the general category 
of nuisance. With respect to nuisance, 
Prosser has indicated that "there is per
haps no more impenetrable jungle in the 
entire law." W. Prosser, The Law of Torts 
§ 86, at 571 (1971). Prosser further notes 

that nuisance is a field of tort liability 
rather than a type of tortious conduct. It 
refers to the interests invaded and not to 
any kind of act of omission which led to the 
invasion, Id., § 87 at 573. 

In Tennessee common law, nuisance has 
been described as follows: 

Nuisance in legal parlance, extends to 
everything that endangers life or health, 
gives offense to the senses, violates the 
laws of decency, or obstructs the reason' 
able or comportable use of property. 

State ex rel, Swann v. Pack, 527 S.W.2d 
99, 113 (Tenn.), cert. denied, 424 U.S. 954, 
96 S.Ct. 1429, 47 L.Ed,2d 360 (1975). 

. [16] After examining the cases cited by 
the parties in which nuisances have been 
found, either public or private,' the under
signed concludes that the plaintiff has stat
ed no cause of action under a nuisance 
theory. In all of these cases, see, e.g., Pate 
1'. City of Martin, 614 S.W.2d 46 (Tenn. 
1981) (maintaining a sewage lagoon); Gold 
v. Car'ter, 28 Tenn. 369 (Tenn.1948) (erect
ing a dam); Pack, supra (handling snakes 
in public); State v. Graham, 35 Tenn. 134 
(Tenn.1855) (cursing in public), the one 
charged with maintaining the nuisance was 
in control of the property or instrumentali
ty from or by which the nuisance was 
created at the time of the nuisance com
plained of. The "nuisance" creating prop
erty in this case was in the possession and 
control of the plaintiff from the time it 
purchased the asbestos containing prod
ucts. Even if the defendants had decided 
to "abate" the asbestos problem them
selves by repairing and replacing the plas
ter products they could not have forced 
those repairs or replacements onto the 
plaintiff since they no longer owned or 
controlled the products. Moreover, allow
ing the plaintiff to bring this action under a 
nuisance theory would. convert almost ev
ery products liability action into a nuisance 
claim. The undersigned can only conclude 
that as an elementary principle of tort law, 
a nuisance claim may only be alleged 
against one who is in control of the nui
sance creating instrumentality. The plain
tiff's nuisance claim should be dismissed. 
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For the foregoing reasons, it is the rec- employees who completed minimum length 
ommendation of the undersigned that the of service under ERISA and who were em
motions to dismiss of the defendants, U.S. ployed on effective date of nonforfeiture 
Gypsum, National Gypsum, Celotex, and provisions were entitled to pension bene
Carey Canada be GRANTED IN PART and' fits; (4) doctrine of promissory estoppel 
DENIED IN PART. The plaintiff's claims may be applied to a contract for pension 
based on the following theories should be benefits between an employer and an em
DISMISSED: (i) warranty; (ii) any action ployee; (5) genuine issues of material fact 
under the Tennessee Consumer's Act; and regarding detrimental reliance on compa
(iii) nuisance. The plaintiff's "Declaratory nies' promises of pension benefits preclud
Relief Count" should be DISMISSED. The ed summary judgment on employees' prom
motions to dismiss (i) the negligence claim; issory estoppel claim; and (6) waivers of 
(ii) the strict liability in tort claim; (iii) the rights under pension plan contravened for
fraud and misrepresentation claims; and feiture provisions and public policy of ERI
(iv) the demand for punitive damages, SA, and thus were void, notwithstanding 
should be DENIED.2 fact that severance pay was paid in one 

Edward BRUCHAC, et aI., Plaintiffs, 

v. 

UNIVERSAL CAB CO., etc., et 
a!., Defendants. 

No. C79-155. 

United States District Court, 
N.D. Ohio, E.D. 

Jan. 23, 1984. 

Four former employees of taxicab com
panies filed class action against companies 
alleging violations of Employee Retirement 
Income Security Act with regard to pension 
benefits. On cross motions for summary 
jUdgment, the District Court, Dowd, J., 
held that: (1) nonforfeiture of pension pro
visions of ERISA apply regardless of 
whether Pension Benefit Guaranty Corpo
ration guarantees a pension plan; (2) em
ployee who left taxicab company before 
effective date of nonforfeiture provisions 
was not entitled to pension benefits; (3) 

2. Any objections to this report and recommen
dation must be filed within 10 days of its service 
or further appeal will be waived. 28 U.S.C. 

case in exchange for the waiver. 

So ordered. 

1. Master and Servant <i:==>78.I(5) 
Nonforfeiture provisions of Employee 

Retirement Income Security Act whereby 
an employee's right to his normal retire
ment benefit is nonforfeitable applies to a 
pension plan regardless of whether the 
Pension Benefit Guaranty Corporation has 
guaranteed the plan. Employee Retire
ment Income Security Act of 1974, § 203, 
29 U.S.C.A. § 1053. 

2. Labor Relations <i:==>131.4 
Employee who left company prior to 

effective date of nonforfeiture of pension 
provisions of Employee Retirement Securi
ty Act was not entitled to pension benefits, 
notwithstanding claim that a rigorous rea
sonableness test applied to the forfeiture. 
Employee Retirement Income Security Act 
of 1974, §§ 203, 211(b)(2), 29 U.S.C.A. 
§§ 1053, 1061(b)(2). 

3. Labor Relations <i:==>131.4 
Employees of taxicab companies who 

completed minimum length of service un
der Employee Retirement Income Security 
Act and who were employed on effective 
date of nonforfeiture provisions of the Act 
were entitled to pension benefits by virtue 

§ 636(b)(1)(B) and (C). United States v. Wal· 
ters, 638 F.2d 947-950 (6th Cir.1981). 
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DETROIT BOARD OF EDUCATION, Plaintiff-Appellee, 
Cross-Appellant, v. CELOTEX CORPORATION, ARMSTRONG WORLD 

INDUSTRIES, ASBESTOSPRAY APPLICATORS, FIBREBOARD 
CORPORATION, FLINTKOTE COMPANY, NATIONAL GYPSUM COMPANY, 

OWENS CORNING FIBERGLASS, and UNITED STATES MINERAL PRODUCTS 
COMPANY, Defendants-Appellees, Cross-Appellants, and GAF 

CORPORATION, RAYMARK INDUSTRIES INCORPORATED, and GAGE 
COMPANY, Defendants-Appellants, Cross-Appellees, and AC&S 

INCORPORATED, ATLAS TURNER INCORPORATED, EAGLE PICHER 
INDUSTRIES, GARLOCK INCORPORATED, GEORGIA PACIFIC 

CORPORATION, KEENE CORPORATION, MECHANICAL INSULATION, OWENS 
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Defendants-Appellees, and W. R. GRACE & COMPANY, 
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GENETICS INCORPORATED, STANDARD ASBESTOS MANUFACTURING, and 
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Docket No. 123187 

Court of Appeals of Michigan 

196 Mich. App. 694; 493 N.W.2d 513; 1992 Mich. App. LEXIS 
421 

August 11, 1992, Submitted November 17, 1992, Decided 

DISPOSITION, [* *1] 

r 
.~. 

Affirmed in part, reversed in part, and remanded for further proceedings 
involving the remaining plaintiffs and for entry of a judgment against the 
Detroit Board of Education. 

CORE TERMS: asbestos, nuisance, hazard, friable, manufacturer, products 
liability, abatement, limitation period, economic loss, seller, statute of 
limitations, concert of action, nuisance claim, recommendation, three-year, 
abate, restitution, airborne, fibers, defective product, nuisance theory, 
discovery rule, purchaser, premised, accrued, grenade, wanton misconduct, 
intentional tort, actual knowledge, class action 
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OPINIONBY: WAHLS 

OPINION: [*698] ON REMAND 
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In this interlocutory appeal from the Wayne Circuit Court, the plaintiff 
class consists of several hundred public school districts and private schools in 
Michigan. Defendants are manufacturers, distributors, or installers of a 
variety of asbestos products that were used in plaintiffs' school buildings. 
Plaintiffs have brought this action against defendants, alleging numerous 
theories of liability. Defendants moved for summary dispOSition against one of 
the representative plaintiffs, the Board of Education for the School District of 
Detroit ("the board"), pursuant to MCR 2.116 (C) (7), (8), and (10). The trial 
court granted defendants' motion in part and denied it in part. Several 
[**4] defendants sought leave to appeal the trial court's subsequent order 
that granted in part and denied in part the parties' motions for reconsideration 
or clarification. This court denied leave, but the case was subsequently 
remanded to us by our Supreme Court "for consideration as on leave granted." 433 
Mich 903 (1989). Numerous cross appeals have been filed. The facts before us 
center on the board's claims, and issues on appeal have been limited by 
stipulation to the board's (1) nuisance [*699] claim, (2) concert of action 
claim, and (3) alternative liability claim, and the defendants' statute of 
limitations defense. We affirm in part, reverse in part, and remand for further 
proceedings. 

I 

Some background facts are neatly set forth in the trial court's opinion: 

Between 1973 and 1978, the United States Environmental Protection Agency 
(EPA) successively barred in buildings the use of various forms of 
asbestos-containing insulating and construction material. In 1978 and 1979, the 
EPA developed a school asbestos program to inform school officials of the 
potential health hazards of exposure to friable asbestos products. n[l] In 
conjunction with this [**5] program, booklets were published by the EPA 
explaining the nature of the problem, how school officials could 
identify friable asbestos materials in their buildings, and various forms of 
corrective action that could be taken. School officials were also requested to 
complete a survey which would assist the EPA in determining contamination levels 
and the extent of the problem across the country. 

* * * 

[N]otice of the possible hazards of air borne [sic] asbestos fibers had 
reached plaintiff [the board] at least by February, 1979. At this time, 
plaintiff resolved to conduct a survey of its buildings to determine if any 
had asbestos products. Indeed by June 21, 1979, plaintiff was sent the EPA 
publications on the subject. In July, 1979, a survey of possible problem areas 
in 48 buildings was conducted. Asbestos containing materials were found in 19 
of the buildings. In the letter to Detroit's Department of Health, dated August 
20, 1979, from the State Bureau of Environmental and occupational [*700] 
Health accompanying the report of the laboratory tests for the survey, plaintiff 
was advised to inspect those areas where asbestos had been found to determine 

., 
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whether there was any reason [**6) to believe that it might become airborne. 
The letter also indicated that the Bureau could test for the presence 
of airborne asbestos fibers. However, the letter closed by indicating that there 
was no recommendation for removal of the material assuming it could be enclosed 
or covered up to eliminate the hazard. By early September, 1979, plaintiff was 
in possession of the survey results. 

On September 26, 1979, plaintiff made inquiries of Armstrong Cork [Company), 
a manufacturer of ceiling tile whose products had been used in one of 
plaintiff's buildings, to determine whether its products contained asbestos. 
Significantly, the letter indicates that plaintiff was aware of the 
EPA'S recommendation that friable asbestos materials be removed. 

As a result of an inspection done by plaintiff of the buildings found in the 
July, 1979 survey to have asbestos containing material in 19 buildings, it was 
recommended by one of plaintiff's employees, in a Progress Report dated October 
5, 1979, that the asbestos material be removed. Less drastic measures were 
recommended to treat the problem in the other buildings. By October 11, 1979, 
plaintiff began to explore how best to implement these [**7] recommendations. 

By November, 1979, plaintiff had done a cost estimate of carrying out the 
above noted recommendations. On November 19, 1979, it submitted to the EPA a 
funding proposal for the cost of asbestos abatement. The total cost was 
estimated at $ 490,000. Although plaintiff never received the funding that it 
had requested, the recommendations were ultimately carried out. 

- - - - - - - - - - - - - - -Footnotes- - - - - - -

nl "Friable" asbestos is asbestos that can be powdered or crushed by hand. 

-End Footnotes- - - - - -

On January 17, 1983, a class action suit by schools across the country was 
filed in the United States District Court for the Eastern District of [*701) 
Pennsylvania. The board and the other plaintiffs in this case opted out of the 
federal action and filed their own class action in the Wayne Circuit court on 
October 12, 1984. Plaintiffs' complaint alleged theories of strict 
liability, intentional tort, negligence and wanton misconduct, breach of express 
and implied warranties, fraud and misrepresentation, civil conspiracy, nuisance, 
concert of action, alternative [**8] liability, and restitution. Plaintiffs 
generally alleged that the presence of asbestos constituted a potential 
health hazard and that they had and would continue to expend money for asbestos 
detection and abatement. The trial court granted summary disposition to 
defendants of all plaintiffs' claims except those for nuisance and the counts 
grounded upon nuisance as a substantive tort, i.e., concert of action and 
alternative liability. Summary disposition was also denied with regard to 
plaintiffs' claim for restitution. 

II 

Before discussing the four issues stipulated for review, we are obliged to 
address our Supreme Court's recent opinion in Neibarger v Universal 
Cooperatives, Inc, 439 Mich 512; 486 NW2d 612 (1992). n2 According to 
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Neibarger, where a commercial plaintiff seeks to recover only "economic loss" 
caused by a defective product bought for commercial purposes, the plaintiff's 
exclusive remedy is provided by the Uniform Commercial Code, MCL 440.1101 et 
seq.; MSA 19.1101 et seq. If the UCC provides the exclusive remedy in the 
present case, then plaintiffs' tort claims would be barred, as likely would any 
[**9) contractual claims arising out of the sale of goods. Unlike 
the three-year statute of [*702) limitations provided by the Revised 
Judicature Act for products liability actions, MCL 600.5805(9); MSA 27A.5805(9), 
the UCC'S four-year period of limitation does not excuse a purchaser'S lack of 
knowledge of a defect and runs from the time of delivery. MCL 440.2725(2); MSA 
19.2725(2). Because it is likely that most, if not all, of the 
asbestos-containing materials were purchased by plaintiffs more than four years 
before their action was brought, their claims would probably be barred under the 
UCC. 

The economic loss doctrine, simply stated, provides that '" [w)here 
a purchaser's expectations in a sale are frustrated because the product he 
bought is not working properly, his remedy is said to be in contract alone, for 
he has suffered only "economic" losses. '" This doctrine hinges on a distinction 
drawn between transactions involving the sale of goods for commercial purposes 
where economic expectations are protected by commercial and contract law, and 
those involving the sale of defective products to individual consumers who are 
injured in a manner which has traditionally been remedied [**10) by resort to 
the law of torts. [Neibarger, supra, pp 520-521, quoting Kershaw Co Ed of Ed v 
U S Gypsum Co, 302 SC 390, 393; 396 SE2d 369 (1990).) 

- - - - - - - - - - - - -Footnotes-

n2 The relevance of Neibarger to this case was raised during oral argument. 

- - - - - - - - - - - -End Footnotes- -

An individual consumer's tort remedy for a defective product is not premised 
upon an agreement between the parties, but rather on policy considerations and 
duties imposed by law that allocate the riSk of damage caused by an unsafe 
product to the manufacturer and seller. On the other hand, in a commercial 
transaction the parties have the ability to bargain for the terms of sale, 
including warranties, disclaimers, and limitation of remedies. "Where a product 
proves to be [*703) faulty after the parties have contracted for sale and 
the only losses are economic, the policy considerations supporting products 
liability in tort fail to serve the purpose of encouraging the design and 
production of safer products." [**llJ Neibarger, supra, p 523. Unlike most 
jurisdictions, Michigan now seems to apply the economic loss doctrine in a 
manner that bars an action in tort even if damages to other property are caused 
by the defective product. See Neibarger, supra (Levin, J., dissenting). 

Assuming that plaintiffs are commercial entities that purchased defendants' 
goods in transactions that involved bargaining between buyers and sellers, 'at 
first blush their complaint appears to seek damages only for "economic losses" 
arising out of the sale of defective products. Plaintiffs' main claim for 
damages concerns the costs they have incurred in asbestos abatement. Plaintiffs 
have not alleged any personal injury, but only "potential" personal injury. 
Even if plaintiffs had expressly alleged that defendants' products had caused 
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damage to "other property," such as the school buildings, Neibarger would not 
allow a remedy in tort. Nonetheless, we decline to apply the economic loss 
doctrine in the present case. We believe that the policy considerations that 
underlie the doctrine would not be served if we were to do so. 

It has been said that asbestos [**12] cases are unique in the law. See 
Chicago Ed of Ed v A, C & S, Inc, 131 III 2d 428; 137 III Dec 635; 546 NE2d 580 
(1989). The problem posed by asbestos cases is that asbestos products may 
contaminate a building, rendering it unfit for human occupation and subjecting 
the owner to abatement costs, without physically damaging the structure itself. 
Apparently, no jurisdiction has held that an asbestos tort [*704] claim is 
barred by the economic loss doctrine. n3 Rather, it appears that all 
jurisdictions that have considered the question have declined to apply the 
doctrine to cases concerning asbestos contamination of buildings. See, e.g., 
City of Greenville v W R Grace & Co, 827 F2d 975 (CA 4, 1987) (applying South 
Carolina law); THS Northstar Associates v W R Grace & Co, 767 F Supp 969 (D 
Minn, 1991) (applying Minnesota law); Hebron Public School Dist v U S Gypsum, 
690 F Supp 866 (D ND, 1988) (applying North Dakota law) i Adams-Arapahoe School 
Dist v Celotex Corp, 637 F Supp 1207 [**13] (D Colo, 1986) (applying Colorado 
law); Independence, Missouri School Dist v U S Gypsum Co, 750 SW2d 442 (Mo App, 
1988); Chicago Bd of Ed, supra. 

- - - - - - - - - - - - -Footnotes- - - - - - - - -

n3 The only case we found in which an appellate court held that an asbestos 
claim was barred by the economic loss doctrine, Bane One Building Management 
Corp v W R Grace & Co -- Conn, unpublished decision of the Wisconsin Court of 
Appeals, decided August 14, 1990 (Docket No. 89-2330), was impliedly overruled 
by the Wisconsin Supreme Court's decision in Northridge Co v W R Grace & Co, 162 
Wis 2d 918; 471 NW2d 179 (1991). 

- - - - - - - - -End Footnotes- - - - - - - - -

According to Neibarger, tort remedies for defective products are premised on 
a policy of allocating the risk of unsafe products to manufacturers and sellers 
in order to encourage the design of safer products, and this policy is not 
served where the parties to a commercial transaction may bargain for the terms 
and specifications of [**14] a sale and the only losses are economic. Id. 
at 523. Essentially, then, policy holds that "defects of suitability and 
quality are redressed through contract actions and safety hazards through tort 
actions." Northridge Co v W R Grace & Co, 162 Wis 2d 918, 934; 471 NW2d 179 
(1991) . 

In the present case, plaintiffs do not allege that defendants' products were 
inferior in quality or did not work for their intended purpose. They do not 
claim any injury to the products themselves. [*705] Rather, they claim that 
defendants' products are safety hazards that have created a potential health 
threat and caused them to suffer damages in abating the hazard. We also observe 
that it is highly unlikely that the parties could have anticipated and bargained 
over the hazards of asbestos at the time the products were sold, which was 
apparently years before the risks of the material were known. n4 In short, the 
risk involved here is not the type that is allocated to a party through 
negotiation. We conclude, on the facts of this case, that plaintiffs' proper 
remedy lies in tort, not in contract or the UCC. 
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- -Footnotes- - - - - - - - - - - - - - - - - -

n4 This statement should not be understood to imply that a tort claim may be 
stated by merely alleging that the parties did not actually negotiate the 
allocation of a particular risk alleged to be a safety hazard. 

- - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[**15) 

III 

We now turn to the statute of limitations issue. The parties agree that 
a three-year limitation period applies to plaintiffs' claims, either 
the three-year period that applies to actions to recover damages for injury to a 
person or property, MCL 600.5805(8); MSA 27A.5805(8), or the three-year period 
for products liability actions, MCL 600.5805(9); MSA 27A.5805(9). The parties 
also assume that, if the applicable period had not already expired, the running 
of the period was tolled on January 17, 1983, the date the federal class action 
was filed, and that the "discovery rule" applies. The trial court held that the 
board's claim accrued on November 19, 1979, the date on which the board applied 
for federal funding to abate its asbestos problem. The trial court therefore 
dismissed the board's claims for breach of implied warranty, negligence, wanton 
misconduct, [*706) and intentional tort. n5 The claims for nuisance 
and restitution were held timely, as were the claims for conspiracy, concert of 
action, and alternative liability to the extent that those claims were grounded 
on nuisance. 

- - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

nS Defendants had previously been granted summary disposition with regard to 
the claims of strict liability, fraud or misrepresentation, any Uniform 
Commercial Code warranty claims, enterprise liability, and market share 
liability. 

- - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[**16J 

On appeal, the board argues that its claim did not accrue until January 30, 
1980, the date on which it received the results of an air sampling survey it 
conducted. The survey showed the presence of airborne asbestos fibers in seven 
of fifty-four samples. According to the board, because only airborne asbestos 
fibers are hazardous, it cannot be held to have discovered that its property had 
been injured at an earlier date. The board concludes that two weeks of 
the limitation period remained when the federal class action was filed. We 
disagree. 

A products liability claim accrues when the plaintiff discovers or, through 
the exercise of reasonable diligence, should have discovered an injury and a 
likely cause of the injury, regardless of whether the plaintiff is able to prove 
each element of the claim. Moll v Abbott Laboratories, 192 Mich App 724; 482 
NW2d 197 (1992). The discovery rule does not allow a claim to be held in 
abeyance indefinitely until a plaintiff obtains professional assistance to 
determine the existence of the claim. Id., p 734; Grimm v Ford Motor Co, 157 
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The trial court, utilizing the formulation of the discovery rule set forth in 
Bonney v Upjohn Co, 129 Mich App 18; 342 NW2d 551 (1983), n6 held: 

[*707} [T]he Court finds there to be no issue of fact. In particular, the 
Court notes that it is undisputed that the general hazardous qualities 
of friable asbestos were well known to plaintiff by [November 19, 1979]. Not 
only had the EPA barred the use of such materials in buildings in 1978 and 
instituted a school asbestos program to alert school districts of the dangers 
of friable asbestos materials, but plaintiff, by June, 1979, had actual 
knowledge of this. Thus by June, 1979, plaintiff had actual knowledge of the 
potential hazards of friable asbestos materials in a non [sic] industrial 
setting. While it may be there was some dispute over the extent of the hazard 
posed by such materials, that friable asbestos materials could and ultimately 
would cause a health hazard was not really disputed. Furthermore, in the summer 
of 1979, plaintiff undertook a preliminary investigation to determine whether 
its buildings had friable [**18] asbestos materials. The survey and 
subsequent analysis completed in September, 1979, showed the presence of such 
material in some of plaintiff's buildings. Thus, by September, 1979, not only 
was plaintiff in possession of a general knowledge of the hazards of friable 
asbestos, but also had actual knowledge that such materials were in its 
buildings. By October and November, 1979, plaintiff had determined what should 
be done to abate the hazard and the cost of abatement. Thus by November 19, 
1979, the date plaintiff submitted a funding proposal for the estimated costs 
of abatement, plaintiff had knowledge of hazardous friable asbestos materials in 
its school buildings, which would require abatement both then and in the future. 

- - - - - - - - - - - - -Footnotes- - - - - - - - - - - - -

n6 The Bonney formulation of the rule was rejected by the panel in Moll, 
supra, which held that the period begins to run when a plaintiff has information 
that would lead a reasonable person to be aware, or after diligent inquiry to 
become aware, of an injury and its likely cause. Moll, supra, p 731. On the 
facts of this case, no different result would have been reached had the trial 
court applied Moll. 

- - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[**19] 

The board argues that the record shows that the hazards of asbestos was an 
"open question" in 1979 and that it therefore cannot be charged with knowledge 
of its claim. The board's undisputed [*708] actions in 1979 render this 
argument disingenuous. For the same reason, the board's claim that it lacked 
notice until the air sample results were obtained is unpersuasive. Perfect 
knowledge of the extent of an injury is not a prerequisite to the running of a 
statutory period of limitation. We also reject the board's argument, 
unsupported by relevant authority, that no claim arose until it suffered 
"compensable damages," that is, until the board expended money to abate 
the hazard. The board's claim arose in fact at the time the products were 
purchased or installed; the question is when the claim accrued for purposes of 
the statute of limitations. The board was aware of its "injury" and its likely 
cause in November 1979, Moll, supra, and the board cannot circumvent the 
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statute by arguing that its claim did not accrue until a time of its own 
choosing. Finally, Larson v Johns-Manville Sales Corp, 427 Mich 301; 399 NW2d 1 
(1986), [**20J is inapplicable to the present claim for property damage, and 

we decline the board's invitation to apply it here. 

The trial court properly held that the board's claim accrued no later than 
November 19, 1979. Therefore, defendants were correctly granted summary 
disposition with regard to the claims of negligence and wanton misconduct, 
breach of implied warranty, and intentional tort. MCR 2.116(C) (7). 

IV 

The trial court erred, however, when it failed to grant defendants summary 
disposition of the board's claim of nuisance. The trial court believed that the 
existence of asbestos products in the board's buildings constituted a 
continuing nuisance for which the statute of limitations did not [*709J bar 
recovery, although recovery would be limited to the damages incurred within 
the limitation period. Defendants' liability was premised on their roles as 
"creators" of a nuisance. The present case is clearly a products liability 
action according to the statutory definition. See MCL 600.2945; MSA 27A.2945. 
The question is whether it may also be characterized as a nuisance action, 
presumably for a private nuisance. In this issue of first impression, we hold 
that it may not. 

We need [**21J not repeat the bewilderment expressed by the courts and 
secondary authorities concerning the exact boundaries of the tort of "nuisance." 
Suffice it to say that, despite attempts by appellate courts to rein in this 
creature, it, like the Hydra, has shown a remarkable resistance to such efforts. 
We therefore approach our task carefully, hopeful of an analysis worthy of 
Hercules, rather than his predecessors. 

We note initially that all courts that have considered the question have 
rejected nuisance as a theory of recovery for asbestos contamination. n7 See 
City of Manchester v Nat'l Gypsum Co, 637 F Supp 646, 656 (D RI, 1986); Hooksett 
School Dist v W R Grace & Co, 617 F Supp 126, 133 (D NH, 1984); Johnson Co, Tenn 
v U S Gypsum Co, 580 F Supp 284, 294 (ED Tenn, 1984). See also Bloomington, In 
v Westinghouse Electric Corp, 891 F2d 611, 614 (CA 7, 1989) (manufacturer of PCB 
not liable on nuisance theory). 

- -Footnotes- - - - - - - - - - - - - - - -

n7 During oral argument, counsel for the board directed our attention to 
Hebron Public School Dist v U S Gypsum Co, 953 F2d 398 (CA 8, 1992), a case in 
which a purchaser of asbestos products was allowed to bring a nuisance claim, 
among others, before a jury in a suit against a manufacturer. There is no 
indication in the case, however, that the legal Viability of the nuisance claim 
was at issue. 

- - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[**22] 

The trial court's ruling stemmed from statements made in several opinions of 
this Court to the effect that nuisance liability may be imposed [*710J where 
(1) the defendant has created the nuisance, or (2) the_ defendant owned or 

---- - ----- -----------
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controlled the property from which the nuisance arose, or (3) the defendant 
employed another to do work that he knew was likely to create a nuisance. 
Radloff v Michigan, 116 Mich App 745, 758; 323 NW2d 541 (1982); Mitchell v Dep't 
of Corrections, 113 Mich App 739, 742; 318 NW2d 507 (1982). The board argued, 
and the trial court agreed, that because defendants "created" the asbestos 
products, they are liable for the creation of a nuisance. We disagree for two 
reasons. 

First, and for the moment accepting the formulations of nuisance liability 
noted above, the trial court's ruling begs the question whether an asbestos 
product is a nuisance. Obviously, if an asbestos product is not a nuisance, 
defendants cannot be held liable on a nuisance theory irrespective of their 
roles in "creating" the products. 

The remoteness of any possibility that [**23] a product which has caused 
injury is legally classifiable as a nuisance for the injurious effects of which 
the manufacturer or seller may be held liable is apparent. For one thing, the 
idea of a wrongful use of property (as distinguished from an improper condition 
of property) is basic to the legal concept of nuisance. For another thing, the 
role of the "creator" of a nuisance, upon whom liability for nuisance-caused 
injury is imposed, is one to which manufacturers and sellers seem totally alien. 
[63 Am Jur 2d, Products Liability, @ 593, pp 843-844.] 

We agree and hold that manufacturers, sellers, or installers of defective 
products may not be held liable on a nuisance theory for injuries caused by the 
defect. To hold otherwise would significantly expand, with unpredictable 
consequences, the remedies already available to persons injured by products, and 
not merely asbestos products. This case [*711] presents an example of one 
such consequence. The bulk of the board's claims are barred by the statute of 
limitations. The board's nuisance claim survived in the trial court, however, on 
the basis that the asbestos products were a continuing nuisance that, despite 
the board's [**24] knowledge of its claim, was not barred by the statute of 
limitations. Statutes of limitation are founded in public needs and public 
policy, In re Straight's Estate, 329 Mich 319, 325; 45 NW2d 300 (1951), and the 
public would not be served by neutralizing the limitation period by labeling 
a products liability claim as a nuisance claim. 

Second, we agree with defendants that the proposition that nuisance liability 
may be imposed on a party whose only act was to create the nuisance is overly 
broad. The law of nuisance is fraught with conditional rules and exceptions 
that turn on the facts of individual cases, and the cases almost universally 
concern the use or condition of property, not products. n8 Defendants argue that 
the [*712J board must show that defendants had control over the 
alleged nuisance in order for nuisance liability to be found and, because it is 
undisputed that the asbestos products left defendants' control years earlier 
when they were sold to the board and the other plaintiffs, defendants cannot be 
liable for nuisance. 

- - - - - - - - - - - - -Footnotes- - - - - - - - - - - -

n8 For example, 58 Am Jur 2d, Nuisances, @ 123, P 764, states in part: 

In lieu of a rule of general application, a functional test has been applied 
to determine whether the defendant "uses" property in a manner sufficient to 
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subject him to liability for nuisance. A critical factor in this test is whether 
the defendant exercises control over the property that is the source of 
the nuisance. Thus, liability of a possessor of land is not based upon 
responsibility for the creation of the harmful condition, but upon the fact that 
he has exclusive control over the land and the things done upon it and should 
have the responsibility of taking reasonable measures to remedy conditions on it 
that are a source of harm to others. 

See also Oxenrider v Gvoic, 340 Mich 591; 66 NW2d 80 (1954); Disappearing 
Lakes Ass'n v Dep't of Natural Resources, 121 Mich App 61; 328 NW2d 570 (1982), 
aff'd Ross v Consumers Power Co (On Rehearing), 420 Mich 567; 363 NW2d 641 
(1984), and the cases therein. Compare this "functional test" to the law 
concerning the liability of former owners of property on which a nuisance is 
located, set forth at 58 Am Jur 2d, Nuisances, @ 126, pp 767-768. 

-End Footnotes- - - - - - - - - - - - - - - - -
[**25] 

One case in which a "product" negligence action was couched in terms 
of nuisance is Beard v Michigan, 106 Mich App 121; 308 NW2d 185 (1981). In 
Beard, two boys removed a grenade from a Michigan National Guard firing range. 
The grenade subsequently exploded at a location away from the range, injuring 
the two. The trial court held that maintenance of the range was a nuisance per 
se, but that nuisance liability did not extend to injuries sustained from 
dangerous objects taken from the premises on which the nuisance was maintained. 
This Court held: 

In the instant case, defendant'S liability is based on the maintenance of a 
dangerous condition resulting from unexploded grenades on defendant's premises. 
Liability cannot extend to where an object constituting part of the nuisance or 
the dangerous condition is removed from defendants' premises and thus out of 
their control. [Id. at 126.] 

We find Beard persuasive. While control over a nuisance at the time of 
injury may not always be required in a nuisance action, on the facts of this 
case we hold that it is. This case concerns commercial transactions. 
Defendants [**26] gave up ownership and control of their products when the 
products were sold to plaintiffs. Defendants now lack the legal right to abate 
whatever hazards their products may pose; ownership and possession lie 
exclusively with plaintiffs. "If the defendants exercised no control over the 
instrumentality, then a remedy [*713] directed against them is of little 
use." City of Manchester, supra at 656. Plaintiffs' proper remedies, were they 
not barred by the running of the limitation period, are products liability 
actions for negligence or breach of warranty. 

We conclude that the board has failed to state a claim of nuisance. MCR 
2.116(C) (8). Accordingly, defendants should have been granted summary 
disposition on this theory. 

v 

Defendants should also be granted summary disposition with regard to the 
board's claim for equitable restitution. We have affirmed the trial court's 
grant of summary disposition to defendants with regard to all but one of the 

" 



196 Mich. App.'-.:94, *i 493 N.W.2d 513; 
1992 Mich. App. LEXIS 421, ** 

P 24 
~EXSEE 

board's substantive tort claims on the basis of the running of the limitation 
period. We have also concluded that the board failed to state a claim on its 
remaining theory of tort liability, nuisance. [**27] Where a party has let 
his legal theories become time-barred by operation of the statute of 
limitations, he cannot obtain relief in equity. Lothian v Detroit, 414 Mich 
160, 169-170; 324 NW2d 9 (1982). Likewise, summary disposition should be granted 
to defendants with regard to the board's claim for civil conspiracy because no 
legal or equitable claims remain in this case. Roche v Blair, 305 Mich 608i 9 

NW2d 861 (1943). 

VI 

The board on cross appeal also argues that the trial court committed several 
errors with respect to its rulings on the board's theory of alternative 
liability. Because there are no substantive legal or equitable claims remaining 
in this case, this issue [*714] is moot. The same is true with regard to 
the board's argument regarding market share liability and defendants' argument 
concerning concert of action. 

Affirmed in part and reversed in part. Remanded for further proceedings 
involving the other plaintiffs and consistent with this opinion. Judgment to 
enter against the board only. We do not retain jurisdiction. 
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erly depreciable, that it be stopped when 
the property is fully depreciated, and that 
the rate be consistently applied so that the 
taxpayer cannot choose to take only a little 
depreciation when he has a little income 
and a lot of depreciation when he has a 
large income. If these conditions are ob
served, litigation about the rate serveS 
chiefly to vindicate theories rather than to 
protect the revenues. 

If the Government desires to make re
visions of theoretical rates, there is nO 
reason why it should not observe the rule 
of consistency that is one of the cardinal 
rules to impose on the taxpayer. Hence, 
I join in the dissenting opillion of the 
CHIEF JUSTICE. 

319 U.S. 703 
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I. Conspiracy ~28 
In prosecution for conspiracy to vio

late the Harrison Anti-Narcotic Act, sell
er's intent to further, promote, and co
operate in buyer's illegal use is, when given 
effect by overt act, the gist of the "con
spiracy". Cr. Code § 37, 18 U.S.c.A. § 88; 
Harrison Anti-Narcotic Act, §§ 1, 2, 26 
U.S.C.A. Int.Rev.Code, §§ 2553, 2554(a, g), 
3220, 3221, 3224. 

See 'Yards and Phrases, Permanent 
Edition, for all other definitions of 
"Conspiracy". 

2. Conspiracy ~28 
A seller's intent to further, promote, 

and co-operate in buyer's illegal use of nar
cotics is not identical with mere knowledge 
that buyer purposes unlawful action, but 
cannot exist without such knowledge. Cr. 
Code § 37, 18 U.S.C.A. § 88; Harrison 
Anti-Narcotic Act, §§ 1, 2, 26 U.S.CA. 
lnt.Rev.Code, §§ 2553, 2554(a, g), 3220, 
3221, 3224. 

63S.CT.-80 

3. ConspIracy ¢=f7 
To establish seller's intent to further, 

promote, and co-operate in buyer's illegal 
use of narcotics, evidence of seller's knowl
edge that buyer purposed unlawful action 
must be clear and not equivocal. Cr.Code 
§ 37, 18 U.S.c.A. § 88; Harrison Anti
Narcotic Act, §§ 1, 2,26 U.S.CA. lnt.Rev. 
Code §§ 2553, 2554(a, g), 3220, 3221, 3224. 

4. CrIminal law ~306 
Charges of conspiracy are not to be 

made out by piling inference upon infer
ence. 

5. Conspiracy ~40 
A mail order house which, over long 

period, sold narcotics to pnysician in far 
greater quantities than he could have law
fully used, and which actively stimulated 
physician's purchases by soliciting quantity 
sales and giving discounts thereon although 
warned by narcotics bureau of illegal use 
of narcotics sold by it, was guilty of "con
spiracy" to violate the Harrison Anti-Nar
cotic Act. Cr.Code § 37, 18 U.S.C.A. § 88; 
Harrison Anti-Narcotic Act. §~ 1. 2, 26 
U.S.CA. Int.Rev.Code §§ 2553, 2554(a, g), 
3220, 3221, 3224. 

6. ConspIracy ~45 
A party's stake in alleged conspiracy is 

relevant to question whether he partici
pated therein, though not essential. 

7. Conspiracy ~38 
A seller of narcotics to physicians is 

not immune from prosecution for con
spiracy to violate the Harrison Anti-Nar
cotic Act merely because seller receives 
the required order form for each sale. Cr. 
Code § 37, 18 U.S.C.A. § 88; Harrison 
Anti-Narcotic Act, §§ 1, 2, 26 U.S.CA. 
lnt.Rev.Cod·e, §§ 2553, 2554(a, g), 3220, 
3221, 3224. 

8. Conspiracy ~26 
That all transactions between physi

cian and mail order house from which he 
procurea narcotics for illegal resales were 
carried on by mail did not bar conviction 
of mail order house for "conspiracy" to vio
late the Harrison Anti-Narcotic Act, not
withstanding that accused's overt acts con
sisted solely of sales which, but for their 
volume, frequency, and prolonged repeti
tion, coupled with accused's unlawful in
tent to further physician'sproj ect, would 

' .. , , , 
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have been wholly lawful. Cr.Code § 37, of conspiracy to violate the Harrison Nar-
18 U.S.c.A. § 88; Harrison Anti-Narcotic cotic Act.1 It challenges the sufficiency of 
Act, §§ I, 2, 26 U.S.c.A. Int.Rev.Code, §§ the evidence to sustain the conviction. Be-
2553, 2554(a, g), 3220, 3221, 3224. cause of asserted conflict with United 

9. Conspiracy €=l26 
A conspiracy can be committed by 

mail. 
• 

On Writ of Certiorari to the United 
States Circuit Court of Appeals for the 
Fourth Circuit. 

The Direct Sales Company, Inc., was 
convicted of conspiracy to violate the Har
rison Anti-Narcotic Act, its motions for 
new trial and for arrest of judgment were 
denied, 44 F.Supp. 623, its conviction was 
affirmed, 131 F.2d 835, and it brings cer
tiorari. 

Affirmed. 

'104 

Mr. Wm. B. Mahoney, of Buffalo, N. 
Y., for petitioner. 

Mr. Valentine Brookes, of \Vashington, 
D. c., for respondent. 

States v. Falcone, 311 U.S. 205, 61 S.Ct. 
204, 85 L.Ed. 128, certiorari was granted. 

Petitioner is a registered drug manufac
turer and wholesaler.2 It conducts a na
tionwide mail-order business from Buffalo, 
New York. The evidence relates chiefly to 
its transactions with one Dr. John V. Tate 
and his dealings with others. He was a 
registered physician, practicing in Calhoun 
Falls, South Carolina, a community of 
about 2000 persons. He dispensed illegally 
vast quantities of morphine sulphate pur
chased by mail from petitioner. The in
dictment charged petitioner, Dr. Tate, and 
three others, Black, Johnson and Foster, to 
and through whom Tate illegally distrib
uted the drugs, with conspiring to violate 

"tOts 

Sections 1 and 2 of the Act,3 over a period 
extending from 1933 to 1940. Foster was 
granted a severance, Black and Johnson 
pleaded guilty, and petitioner and Dr. Tate 
were convicted. Direct Sales alone ap
pealed. The Circuit Court of Appeals af
firmed. 131 F.2d 835. 

Mr. Justice RUTLEDGE delivered the 
opinion of the Court. The parties here are at odds concerning 

the effect of the Falcone decision as ap
Petitioner, a corporation, was convicted plied to the facts proved in this case. The 

1 The conspiracy statute, R. S. § 5440, 
as amended, 18 U.S.C. § 88, provides: 

"If two or more persons conspire ei
ther to commit any offense against the 
United States, or to defraud the United 
States in any manner or for any purpose, 
and one or more of such parties do .any 
act to effect the object of the conspiracy, 
each of the parties to such conspiracy shall 
be fined not more than $10,000, or impris
oned Dot more than two years, Or both." 

The pertinent provisiODS of the Harrison 
Act are set out in note 3, infra,. 

238 Stat. 785, as amended, 26 U.S.a. 
§§ 3220, 3221. 

338 Stat. 785, as amended, 26 u.s.a 
§§ 2553, 2554. The indictment charged 
the conspiracy's object WIlS to violate 
those portions of the Act (as amended) 
which provide: 

"It shall be unlawful for any person re-
quired to register under the provisions of 
this part or section 2551 (a) to import, 
manufacture, produce, compound, seU, deal 
in, dispense, distribute, administer, or give 
away any of the aforesaid drugs without 

having registered and paid the special tax 
as imposed by this part, or section 2551 
(a)." 26 U.S.C. § 3224. 

"It shall be unlawful for any person to 
purchase, sell, dispense, or distribute nny 
of the drugs mentioned in section 25li0 
(a) except in the original stamped puck
age or from the original stamped pack
age * • *." 26 U.S.C. § 2553. 

"It shall be unlawful for any person to 
sell, barter, excha.ngc, or give away any 
of the drugs mentioned in section 2550(0.) 
except in pursuance of a written order of 
the person to whom such article is sold, 
bartered, exchanged, or given, on a form 
to be issued in blank for that purpose 
by the Secretary." 26 U.S.C. § 2554(a). 

"It shall be unlawful for any person to 
obtain by means of said order forms a.ny 
of the aforesaid drugs for any purpose 
other than the use, sale, or distribution 
thereof by him in the conduct of a law
ful business in said drugs or in the legiti
mate practice of his profession." 26 U. 
S.C. i 2554(g). 
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salient facts are that Direct Sales sold per cent by volume were in narcotics. The 
morphine sulphate to Dr. Tate in such mail-order plan enabled petitioner to sell 
quantities, so frequently and over so long at prices considerably lower than were 
a period it must have known he could not charged by its larger competitors, who 
dispense the amounts received in lawful maintained sales forces and traveling rep
practice and was therefore distributing the resentatives. By offering fifty per cent 
drug illegally. Not only so, but it actively discounts on narcotics, it "pushed" quan
stimulated Tate's purchases. tity sales. Instead of listing narcotics, like 

He was a small-town physician practic
ing in a rural section. All of his business 
with Direct Sales was done by mail. 
Through its catalogues petitioner first made 

706 

contact with him prior to 1933. Orig
inally he purchased a variety of pharm
aceuticals. But gradually the character of 
his purchases narrowed, so that during the 
last two years of the period alleged for the 
conspiracy he ordered almost nothing but 
morphine sulphate. At all times during the 
period he purchased the major portion of 
his morphine sulphate from petitioner. The 
orders were made regularly on his official 
order forms. The testimony shows the 
average physician in the United States does 
not require more than 400 one-quarter 
grain tablets annually for legitimate use. 
Although Tate's initial purchases in 1933 
were smaller, they gradually increased un
til, from November, 1937, to January, 1940, 
they amounted to 79,000 one-half grain 
tablets. In the last six months of 1939, pe
titioner's shipments to him averaged 5,000 
to 6,000 half-grain tablets a month, enough 
as the Government points out to enable 
him to give 400 average doses every day. 

These quantity sales were in line with 
the general mail-order character of petition
er's business. By printed catalogues cir
culated about three times a month, it so
licits orders from retail druggists and 
physicians located for the most part in 
small towns throughout the country. Of 
annual sales of from $300,000 to $350,000 
in the period 1936 to 1940, about fifteen 
per cent by revenue and two-and-a-half 

"Thus, although there were more than 
1350 wholesale drug denIers in the United 
States from whom physicians might order 
narcotics (Traffic in Opium and Other 
Dmlgerous Drugs for the Year Ended De
cember 31, 1941, United States Treasury. 
Bureau of Narcotics), about 27% of the 
204 doctors convicted were petitioner's 
customers. 

5 Testimony in the record establishes 
that the practice in the profession is to 

morphine sulphate, in quantities not exceed
ing 100 tablets, as did many competitors, 
Direct Sales for some time listed them in 
500, 1000 and 5000 tablet units. By this 
policy it attracted customers, including a 
disproportionately 

70'1 
large group of physi

cians who had been convicted of violating 
the Harrison Act. 

All this was not without warning, pur
pose or design. In 1936 the Bureau of 
Narcotics informed petitioner it was being 
used as a source of supply by convicted 
physicians." The same agent also warned 
that the average physician would order no 
more than 200 to 400 quarter-grain tablets 
annually5 and requested it to eliminate the 
listing of 5000 lots. It did so, but continued 
the 1000 and 500 lot listings at attractive 
discounts. It filled no more orders from 
Tate for more than 1000 tablets, but con
tinued to supply him for that amount at 
half-grain strength. On one occasion in 
1939 he ordered on one form 1000 half and 
100 quarter grains. Petitioner sent him 
the 1000 and advised him to reorder the 
100 on a separate order form. It attached 
to this letter a sticker printed in red sug
gesting anticipation of future needs and 
taking advantage of discounts offered. 
Three days later Tate ordered 1000 mOre 
tablets, which petitioner sent out. In 1940, 
at the Bureau's suggestion, Direct Sales 
eliminated its fifty and ten per cent dis
counts. But on doing so it translated its 
discount into its net price. 

Tate distributed the drugs to and through 
addicts and purveyors, including Johnson, 

give one-eighth or one·fourth grain doses. 
and only rarely one-half grain doses. Cf. 
United States v. Behrman, 258 U.s. 280, 
289, 42 S.Ct. 303. 805, 66 L.Ed. 619. 
Furthermore, there was expert testimony 
to the effect that codem may be, and pre
ferably is, used for the same medical pur
poses as morphine sulphate. During the 
period from 1934 to 1940, however, the 
record does not show that Tate ever or· 
dered codein from petitioner. 

Ji 
II : , 
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Black and Foster. Although he purchased be found guilty of conspiracy with the 
from petitioner at less than two dollars, buyer to further his illegal end. The as-

'108 sumption seems to be that, under the rul-
he ing, so long as the seller does not know 

sold at prices ranging from four to eight there is a conspiracy between the buyer and 
dollars per 100 half-grain tablets and pur-othershe cannot be guilty of conspiring 
veyors from him charged addicts as much with the buyer, to further the latter's it
as $25 per hundred. legal and known intended use, by selling 

On this evidence, the Government in
sists the case is in different posture from 
that presented in United States v. Falcone. 
It urges that the effort there was to con
nect the respondents with a conspiracy be
tween the distillers on the basis of the 
aiding and abetting statute.6 The attempt 
failed because the Court held the evidence 
did not establish the respondents knew of 
the distillers' conspiracy. There was no 
attempt to link the supplier and th.e di~
tiller in a conspiracy inter sese. But In thiS 
case that type of problem is presented. 
Direct Sales was tried, and its conviction 
has been sustained, according to the claim, 
on the theory it could be convicted only if 
it were found that it and Tate conspired to
gether to subvert the order form pr?visions 
of the Harrison Act. As the bnef puts 
the Government's view, "Petitioner's guilt 
was not made to depend at all upon any 
guilt of Dr. Tate growing out of hi~ .rela
tionship to defendants other than petltlOner 
or upon whether these other defendants 
were linked with the Tate~Direct Sales 
conspiracy." 

On the other hand, petitioner asserts 
this case falls squarely within the facts 
and the ruling in the Falcone case. It in
sists there is no more to show conspiracy 
between itself and Tate than there was to 
show conspiracy between the respondent 
sellers and the purchasing distillers there. 
At most it urges, there were only legal 
sales by itself to Dr. Tate, accompanied by 
knowledge he was distributing goods illegal
ly. But this, it ~ontends, c~nno~ am~unt 
to conspiracy on its part With h1m, smce 
iu the Falcone case the respondents sold to 
the distillers, knowing they would use the 
goods in illegal distillation. 

'TOD 
Petitioner obviously misconstrues the ef

fect of the Falcone decision in one respect. 
This is in regarding it as deciding that one 
who sells to another with knowledge that 
the buyer will use the article for an illegal 
purpose cannot, under any circumstances, 

goods to him. 

The Falcone case creates no such sweep
ing insulation for sellers to known illicit 
users. That decision comes down merely 
to this, that one does not become a party 
to a conspiracy by aiding and abetting it, 
through sales of supplies or otherwise, un
less he knows of the conspiracy; and the 
inference of such knowledge cannot be 
drawn merely from knowledge the buyer 
will use the goods illegally. The Gov~ 
ernment did not contend, in those circum~ 
stances, as the opinion points out, that there 
was a conspiracy between the buyer and 
the seller alone. It conceded that on the 
evidence neither the act of supplying itself 
nor the other proof was of such a charac
ter as imported an agreement or concert 
of action between the buyer and the seller 
amounting to conspiracy. This was true, 
notwithstanding some of the respondents 
could be taken to know their customers 
would use the purchased goods in illegal 
distillation. 

The scope of the concession must be 
measured in the light of the evidence with 
reference to which it was made. This re
lated to both the volume of the sales and 
to casual and unexplained meetings of 
some of the respondents with others who 
were convicted as conspirators. The Court 
found this evidence too vague and uncer
tain to support a finding the respondents 
knew of the distillers' conspiracy, 

'110 
though 

not inadequate in some instances to sustain 
one that the seller knew the buyer would 
use the goods for illegal distilling. It must 
be taken also that the Government re
garded the same evidence as insufficient to 
show the seller conspired directly with the 
buyer, by selling to him with knowledge of 
his intended illegal use. 

Whether or not it was consistent in mak
ing this concession and in regarding the 
same evidence as sufficient to show that the 

6 R.S. § 5323, 18 U.S.C. § 550. 
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sellers knew of and joined the buyers' 
distilling ring is not material. N or need 
it be determined whether the Government 
conceded too much. We do not now under
take to say what the Court was not asked 
and therefore declined to say in the Fal
cone case, namely, that the evidence pre
sented in that ease was sufficient to sustain 
a finding of conspiracy between the seller 
and the buyer inter sese. For, regardless 
of that, the facts proved in this case show 
much more than the evidence did there • 

The commodities sold there were articles 
of free commerce, sugar, cans, etc. They 
were not restricted as to sale by order form, 
registration, or other requirements. When 
they left the seller's stock and passed to 
the purchaser's hands, they were not in 
themselves restricted commodities, incapa
ble of further legal use except by com
pliance with rigid regulations, such as apply 
to morphine sulphate. The difference is 
like that between toy pistols or hunting 
rifles and machine guns. All articles of 
commerce may be put to illegal ends. But 
all do not have inherently the same sus
ceptibility to harmful and illegal use. Nor, 
by the same token, do all embody the same 
capacity, from their very nature, for giving 
the seller notice the buyer will use them 
unlawfully. Gangsters, not hunters or 
small boys, comprise the normal private 
market for machine guns. So drug addicts 
furnish the normal outlet for morphine 
which gets outside the restricted channell> 
of legitimate trade. 

711 

[1-4J This difference is important fOl 
two purposes. One is for making certain 
that the seller knows the buyer's intended 
illegal use. The other is to show that by 
the sale he intends to further, promote 
and cooperate in it. This intent, when 
given effect by overt act, is the gist of con
spiracy. While it is not identical with 
mere knowledge that another purposes un-

7 Although this principle was there ap
plied to aiding and abetting a conspiracy 
among others, it has at least equal force 
in fi situution where the charge is con
spiring with another to further his un
lawful conduct, without reference to any 
conspiracy between him and third persons. 

8 This may be true, for instance, of sin
gle or casual transactions, not amounting 
to a course of business, regular, sustained 

lawful action, it is not unrelated to such 
knowledge. Without the knowledge, the 
intent cannot exist. United States v. Fal
cone, supra:: Furthermore, to establish 
the intent, the evidence of knowledge must 
be clear, not equivocal. Ibid, This, because 
charges of conspiracy are not to be made 
out by piling inference upon inference. 
thus fashioning what, in that case, was 
called a dragnet to draw in all substantive 
crimes. 

The difference between sugar, cans, and 
other articles of normal trade, on the one 
hand, and narcotic drugs, machine guns 
and such restricted commodities, on the 
other, arising from the latters' inherent 
capacity for harm and from the very fact 
they are restricted, makes a difference in 
the quantity of proof required to show 
knowledge that the buyer will utilize the 
article unlawfully. Additional facts, such 
as quantity sales, high pressure sales meth
ods, abnormal increases in the size of the 
buyer's purchases, etc., which would be 
wholly innocuous or not more than ground 
for suspicion in relation to unrestricted 
goods, may furnish conclusive evidence, in 
respect to restricted articles, that the seller 
knows the buyer has an illegal object and 
enterprise. Knowledge, equivocal and un
certain as to one, becomes sure as to the 
other. So far as knowledge 

712 
is the founda

tion of intent, the latter thereby also be
comes the more secure. 

The difference in the commodities has 
a further bearing upon the existence and 
the proof of intent. There may be cir
cumstances in which the evidence of knowl
edge is clear, yet the further step of find
ing the required intent cannot be taken. 
Concededly, not every instance of sale of 
restricted goods, harmful as are opiates, in 
which the seller knows the buyer intends 
to use them unlawfully, will support a 
charge of conspiracy.s But this is not to 

and prolonged, and involving nothing more 
on the seller's part than indifference to 
the buyer's illegal purpose and passive ac
quiescence in his desire to purchase, for 
whatever end. A considerable degree of 
carelessness coupled with casual transac
tions is tolerable outside the boundary of 
conspiracy. There may be also a fairly 
broad latitude of immunity for a more CQJl

tinuous course of sales, made either with 

i. ' 
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say that a seller of harmful restricted goods case does not fall doubtfully outside either 
has license to sell in unlimited quantities, the shadowy border between lawful co
to stimulate such sales by all the high-pres- operation and criminal association or the no 
sure methods, legal if not always appro- less elusive line which separates conspiracy 
priate, in the sale of free commodities; and from overlapping forms of criminal coop
thereby bring about subversion of the order eration. 
forms, which otherwise would protect him, 
and violation of the Act's other restric
tions. Such a view would assume that the 
market for opiates may be developed as 
any other ma.rket. But that is not true. 
Mass advertising and bargain counter dis
counts are not appropriate to commodities 
so surrounded with restrictions. They do 
not create new legal demand and new 
classes of legitimate patrons, as they do for 
sugar, tobacco and other free commodities. 
Beyond narrow limits, the normal legal 
market for opiates is not capable of being 
extended by such methods. The primary 
effect is rather to create black markets for 
dope and to increase illegal demand and 
consumption. 

713 

[5,6] When the evidence discloses such 
a system, working in prolonged cooperation 
with a physician's unlawful purpose to sup
ply him with his stock in trade for his illicit 
enterprise, there is no legal obstacle to find
ing that the supplier not only knows and 
acquiesces, but joins both mind and hand 
with him to make its accomplishment pos
sible. The step from knowledge to intent 
and agreement may be taken. There is 
more than suspicion, more than knowledge, 
acquiescence, carelessness, indifference, 
lack of concern. There is informed and 
interested cooperation, stimulation, instiga
tion. And there is also a "stake in the 
venture" which, even if it may not be es
sential, is not irrelevant to the question of 
conspiracy.9 Petitioner's stake here was in 
making the profits which it knew could 
come only from its encouragement of Tate's 
illicit operations. In such a posture the 

strong BUsplClon of the buyer's wrongful 
use or with knowledge, but without stim
ulati{)n or active incitement to purchase. 

D Cf. United States v. Falcone, 2 Cir., 
10D F.2d 579, 581; and compare Backun 
v. United States, 4 Cir., 112 F.2d 635, 
G37; United States v. Harrison, 3 Cir., 
121 F.2d 930, 933; United States v. Pe
coraro, 2 Cir., 115 F.2d 245, 246. 

10 Cf. Gebardi v. United States, 287 U. 
S. 112, 53 S.Ct. 35, 77 L.Ed. 20G, 84 A
L.n. 370; see also 81 U. of Pa.L.Rev. 
474. 

[7] Unless, therefore, petitioner has 
been exempted arbitrarily by the statute's 
terms, the evidence clearly was sufficient 
to sustain its conviction for conspiring 
with Tate. Its position here comes down 
ultimately to the view alluded to above 
that the statute has, in fact, thus immunized 
its action. In effect tMs means the only 
restriction imposed upon it, apart from 
other provisions not now material, such as 
those affecting registration, was the re
quirement it should receive from p'urchas
ing physicians a signed order form for 
each sale. That done, in its view, its full 
duty to the law was fulfilled, it acquired a 
complete immunity, and what the physi
cian had done 

714 
or might do with the drugs 

became of no further COncern to itself. 
Such a view would legalize an express 
written agreement between a registered 
wholesaler and a physician for the former 
to supply him with all his requirements for 
drugs for both legal and illegal distribu
tion, conditioned only upon his using the 
required order forms. The statute con
tains no such exemption in explicit terms. 
Nor was one implied.tO 

[8, 9] This being true, it can make no 
difference the agreement was a tacit un
derstanding, created by a long course of 
conduct and executed in the same way.n 
Not the form or manner in which the un
derstanding is made, but the fact of its 
existence and the further one of making 
it effective by overt conduct are the crucial 
matters. The proof, by the very nature of 
the crime, must be circumstantial12 and 

11 Glasser v. United States, 315 U.S. 60, 
80, 62 S.Ct. 451, 469, 86 L.Ed. 680; Unit
ed States v. Manton, 107 F.2d 834, 839; 
United States v. Harrison, 3 Cir., 121 F.2d 
930, 934; EllBtern States Retail Lumber 
Dealers' Ass'n v. United Statns, 234 U.S. 
600, 34 S.Ct. 951, 58 L.Ed. 1490, IJ.R.A.. 
1915A, 788; Interstate Circuit, Inc., v. 
United States, 306 U.S. 208, 59 S.Ct. 4137, 
83 L.Ed. 610. 

12 Ibid. 
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therefore inferential to an extent varying 
with the conditions under which the crime 
may be committed. But this does not 
mean either that the evidence may be 
equivocal or that petitioner is exempt from 
its effects when it is not so, merely be
cause in the absence of excesses such as 
were committed and in other circumstances 
the order form would have given it pro
tection. It follows the mere fact that 
none of petitioner's representatives ever 
met Dr. Tate face to face or held personal 
communion with him is immaterial. Con
spiracies, in short, can be committed by 
mail and by mail-order houses. This is 
true, notwithstanding the overt acts consist 
solely of sales, which but for their volume, 
frequency and prolonged 

715 
repetition, coupled 

with the seller's unlawful intent to further 
the buyer's project, would be wholly law
ful transaction s. 

Accordingly, the judgment is 

Affirmed. 
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Decided June 14, 1943. 

1. Master and servant ~288(6) 
In action under Employers' Liability 

Act for death of switching foreman, where 
evidence conflicted on whether foreman 
knew that cars would be "kicked" without 
ringing of bell or signal from others in 
the crew, foreman did not "assume the 
risk" of such conduct as matter of law but 
at most was guilty of contributory negli
gence. Federal Employers' Liability Act 
§§ 1-9, as amended, 45 U.S.C.A. §§ 51-59. 

See 'Yorus and Phrases. Permanent 
Edition, for all other definitions of 
"Assume the Risk". 

2. Master and servant ~204(1) 
Under Employers' Liability Act, em

ployee does not "assume risks" of general 

character, as distinguished from accept
ing particular risk at time it descends, by 
merely accepting and continuing in em
ployment. Federal Employers' Liability 
Act § 4, as amended, 45 U.S.C.A. § 54. 

3. Master and servant ~r80(1), 204(1), 228 
(I) 

Negligence ~I 0 r 
Under Employers' Liability Act prior 

to 1939, assumption of risk remained a 
complete defense to liability, but contribu
tory negligence merely reduced damages 
and fellow-servant rule was abolished. 
Federal Employers' Liability Act §§ I, 3, 
45 U.S.c.A. §§ 51, 53. 

4. Master and servant ~204(3) 
Under Employers' Liability Act, em

ployee has not "assumed the risk" of fel
low servants' negligence merely by accept
ing or continuing in employment or by 
conduct in a particular situation which 
amounts to no more than contributory neg
ligence. Federal Employers' Liability Act 
§ 4, as amended, 45 U.S.C.A. § 54. 

5. Master and servant ~288(6) 

Under Employers' Liability Act the 
doctrine of assumed risk would not apply 
as matter of law to railroad's failure to 
enforce rule governing signals in switch
ing operations, in absence of conclUSIve 
proof that employee knew the rule was not 
applicable or had been abandoned and 
elected to take his chances in crossing 
tracks. Federal Employers' Liability Act 
§ 4, as amended, 45 U.S.C.A. § 54. 

6. Master and servant ~204(3) 

Abolition of the fellow-servant rule 
as a defense under Employers' Liability 
Act abolishes the defense of assumption of 
risk of fellow servants' negligence, in ab
sence of showing that injured person knew 
of and accepted the risk in particular inci
dent or situation which brought about in
jury. Federal Employers' Liability Act §§ 
1-9, as amended, 45 U.S.C.A. §§ 51-59. 

7. Master and servant ~280 
In action under Employers' Liability 

Act for death of switching foreman, evi
dence did not sustain railroad's burden of 
showing that foreman anticipated and de
cided to chance the particular risk created 
by negligence of fellow employees in not 
giving signals before "kicking" cars. Fed-

-.< .. 
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James EDG.\R. Appellant 

v. 
MITE CORPORATION and Mite 

Holdings, Inc. . 

No. 80-1188. 

Argued Nov. 30, 1981. 
Decided June 23, 1982. 

Corporation sought preliminary injunc
tion to prevent issuance of a cease-and-de
sist order or notice of hearing or other 
attempt to enforce Illinois Business Take
over Act against the corporation. The 
United States District Court for the North
ern District of Illinois, Eastern Division, 
John Powers Crowley, J., issued the injunc
tion and the Court of Appeals, Seventh 
Circuit, affirmed, 633 F.2d 486. The Su
preme Court noted probable jurisdiction, 
and the Supreme Court, Justice White, held 
that the Illinois act is invalid as conflicting 
with the Williams Act and as conflicting 
with the commerce clause. 

Affirmed. 
Justice Powell and Justice O'Connor 

filed opinions concurring in part. 
Justice Stevens filed opinion concur

ring in part and concurring in judgment. 
Justice Marshall dissented and filed 

opinion in which Justice Brennan joined. 
Justice Rehnquist dissented and filed 

opinion. 

1. Federal Courts e->455 
Where company making tender offer 

had withdrawn same, and it did not appear 
whether such company intended to make 
another tender offer, but if Court of Ap· 
peals was to reverse judgment of district 
court such company would face both crimi
nal and civil liability for making offer in 
violation of Illinois statute, and intention to 
enforce act against such company had been 

the first time is formulated in the abstract. as 
was the ruling of the Supreme Judicial Court in 
this case, the policy requires the Court to defer 

expressed, issues on review were not moot. 
Ill.S.RA. ch. 121%, 1111137.51 et seq., 137.-
52-9. ' 

2. States e->4.13 

State statute is void to extent that it 
actually conflicts with valid federal statute, 
and conflict will be found where compliance 
witt! both federal and state regulations is 
physical impossibility or where state law 
stands as obstacle to accomplishment and 
execution of full purposes and objectives of 
Congress (per Justice White, with the Chief 
Justice and one Justice concurring). Secu
rities Exchange Act of 1934, § 28(a) as 
amended 15 U.S.C.A. § 78bb(a); Va.Code 
1950, § 131-528; U.S.C.A.Const.Art. 1, § 8, 
cl. 3; Art. 6, cl. 2; Ill.S.H.A. ch. 1211J2, 
1f1I137.51 et seq., 137.52-9. 

3. Securities Regulation e->52 

Williams Act was congressional re
sponse to increased use of cash tender of
fers in corporate acquisitions, a device that 
had removed substantial number of corpo
rate control contests from reach of existing 
disclosure requirements of federal securi
ties laws, and, in imposing requirements of 
the Act, Congress i~tended to protect in
vestors, but major aspect of effort to pro
tect investor was to avoid favoring either 
management or takeover bidder (per Jus
tice White, with the Chief Justice and one 
Justice concurring). Securities Exchange 
Act of 1934, §§ 13(d)(1), 14(d)(1, 5-7), (B) as 
amended 15 U.S.C.A. §§ 78m(d)(1), 78n(d)(l, 
5-7), (e). 

4. Securities Regulation e->52 

In enacting Williams Act, Congress 
sought to protect investor not only by fur
nishing him with necessary information but 
also by withholding from management or 
bidder any undue advantage that could 
frustrate exercise of an informed choice 
(per Justice White, with the Chief Justice 
and one Justice concurring). Securities Ex-

review of such an order until it is entered in a 
live controversy. 

" 
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change Act of 1934, §§ 13(d)(I), 14(d)(1, 
5-7), (e) as amended 15 U.S.C.A. 
§§ 78m(d)(I), 78n(d)(1, 5-7), (e) • 

5. Securities Regulation ¢:>52 . 
In enacting Williams Act, Congress in

tended to strike balance between investor, 
management and takeover bidder, and al
though bidder was to furnish investor and 
target company with adequate information, 
there was no intention to do more than give 
incumbent management opportunity to ex
press and explain its position, and when 
such opp()rtunity was extended, it was an
ticipated that investor, if he so chose; and 
takeover bidder should be free to move 
forward within time-frame provided by 
Congress (per Justice White, with the Chief 
Justice and one Justice concurring). Secu
rities Exchange Act of 1934, §§ 13(d)(1), 
14(d)(I, 5-7), (e) as amended 15 U.S.C.A. 
§§ 78m(d)(I), 78n(d)(I, 5-7), (e). 

6. States ¢:>4.13 
Precommencement notification provi

sion of Illinois Business Takeover Act by 
providing company with additional time 
within which to take steps to combat offer 
furnishes incumbent management with 
powerful tool to combat tender offers, per
haps to detriment of stockholders who will 
not have offer before them during such 
period, and precommencement notification 
provision frustrates objectives of Williams 
Act. (Per Justice White, with the Chief 
Justice and one Justice concurring).· Secu
rities Exchange Act of 1934, §§ 1 et seq., 
12-14, 13(d, e), 14(d-f) as amended 15 U.S. 
C.A. §§ 78a et seq., 78l-78n, 78m(d, e), 
78n(d-f); Ill.S.H.A. ch. 1211/2, 1111 137.52-10, 
137.54, subds. A, B, E, 137.57, subds. A, B, 
E. 
7. States ¢:>4.13 

Congress in enacting Williams Act an
ticipated that investors and takeover offer
or would be free to go forward without 
unreasonable delay, and hearing provisions 
of Illinois Business Takeover Act frustrate 
congressional purpose by introducing ex
tended delay into tender offer process. 
(Per Justice White, with the Chief Justice 

and one Justice concurring). Securities Ex
change Act of 1934, §§ 1 et seq., 12-14, 
13(d, e), 14(d-f) as amended 15 U.S.C.A. 
§§ 78a et seq., 78l-78n, 78m(d, e), 78n(d-f); 
Ill.S.H.A. ch. 1211f2, 1111137.52-10, 137.54, 
subds. A, B, E, 137.57, subds. A-E; Clay
ton Act, § 1 et seq. as amended 15 U.S.C.A. 
§ 12 et seq. 

8. States ¢:>4.13 
Illinois Business Takeover Act allows 

Illinois Secretary of State to pass upon 
substantive fairness of tender offer and 
thus offers investor protection at expense 
of investor autonomy, which is approach 
quite in conflict with that adopted by Con
gress in enactment of Williams Act (per 
Justice White, with the Chief Justice and 

. one Justice concurring). Securities Ex
change Act of 1934, §§ 1 et seq., 12-14, 
13(d, e), 14(d-f) as amended 15 U.S.C.A. 
§§ 78a et seq., 781-78n, 78m(d, e), 78n(d-f); 
Ill.S.H.A. ch. 12Ilh, 1111137.52-10, 137.54, 
subds. A, E, 137.57, subds. A, E. 

9. Commerce ¢:>13.5 ,-
State statute must be upheld if it regu

lates even-handedly to effectuate legiti
mate local public interest and its effects on 
interstate commerce are only incidental, un
less burden imposed on such commerce is 
clearly excessive in relation to putative lo
cal benefits, but commerce clause permits 
only incidental regulation, and direct regu
lation is prohibited (per Justice White, with 
the Chief Justice and two Justices concur
ring). U.S.C.A.Const.Art. I, § 8, cl. 3. 

10. Commerce ¢:>62.4 
Illinois Business Takeover Act con

flicts with commerce clause by directly reg
ulating and 'preventing, unless its terms 
are satisfied, interstate tender offers which 
in turn will generate interstate transac
tions, and also by imposi~g on interstate 
commerce an excessive burden in light of 
local interests which Act purports to fur
ther (per Justice White, with the Chief Jus
tice and two Justices concurring). Securi
ties Exchange Act of 1934,§§ 1 et seq., 
12-14, 13(d, e), 14(d-f), 28(a) as amended 15 
U.S.C.A. §§. 78a et seq., 78l-78n, 78m(d, e), 
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78n(d-f), 78bb(a); Ill.S.H.A. ch. '121 112, 10, 137.54, subds. A, E, 137.57, subds. A, E, 
1111137.1 et seq., 137.5, 137.52-10, 137.54, 137.63, 137.65; 70 Pa.P.S. § 71 et seq.; 
subds. A, .E, 137.57, subds. A, E; U.S.C.A. U.S.C.A.Const.Art. 1, § 8, cl. 3. 
Const.Art. 1, § 8, cI. 3. 

11. Commerce 0='>8(1) 
Commerce clause precludes application 

of state statute to commerce that takes 
place only outside state's borders, whether 
or not commerce has effects within the 
state. (Per Justice White, with the Chief 
Justice and two Justices concurring). U.S. 
C.A.Const.Art. 1, § 8, cl. 3; Ill.S.H.A. ch. 
121112, 11137.52-10(2). 

12. Commerce 0='>62.4 
Securities Regulation 0='>244 
Illinois Business Takeover Act pur

ports to regulate directly and to interdict 
interstate commerce, including commerce 
wholly outside state, and is thus invalid 
(per Justice White, with the Chief Justice 
and two Justices concurring). Securities 
Exchange Act of 1934, §§ 1 et seq., 12-14, 
13(d, e), 14(d-f) as amended 15 U.S.C.A. 
§§ 78a et seq., 78l-78n, 78m(d, e), 78n(d-f); 
Ill.S.H.A. ch. 121112, nn 137.52-10, 137.54, 
subds. A, E, 137.57, subds. A, E; U.S.C.A. 
Const.Art. 1, § 8, cl. 3. 

13. Securities Regulation ¢:::>244 
Protecting local investors is plainly le

gitimate state objective, but state has no 
legitimate interest in protecting nonresi
dent shareholders. Ill.S.H.A. ch. 121112, 
§ 137.52-9(4). 

14. Commerce ¢:::>62.4 
Securities Regulation ¢:::>244 
In view of, inter alia, speCUlative na

ture of protections afforded by Illinois 
Business Takeover Act to resident security 
holders, Act by reason of imposing sub
stantial burden on interstate commerce out
weighing putative local benefits is invalid 
under commerce clause. Securities Ex
change Act of 1934, §§ 1 et seq., 12-14, 
13(d, e), 14(d-f) as amended 15 U.S.C.A. 
§§ 78a et seq., 78l-78n, 78m(d, e), 78n(d-f); 
IIl.S.H.A. ch. 1211J2, 1111137.52-9(4), 137.52-

• The syllabus constitutes no part of the opinion 
of the Court but has been prepared by the Re
porter of Decisions for the convenience of the 

15. Securities Regulation ¢:::>244 
Illinois has no interest in regUlating 

internal affairs of foreign corporations. 
Ill.S.H.A. ch. 121112, 1m 137.52-10, 137.59, 
subds. C-E; Securities Exchange Act of 
1934, § 14(d)(5-7) as amended 15 U.S.C.A. 
§ 78n(d)(5-7). 

Syllabus· 
The Illinois Business Take-Over Act 

requires a tender offeror to notify the Sec
retary of State and the target company of 
its intent to make a tender offer and the 
terms of the offer 20 days before the offer 
becomes effective. During that time the 
offeror may not communicate its offer to 
the shareholders, but the target company is 
free to disseminate information to its 
shareholders concerning the impending of
fer. The Act also requires any takeover 
offer to be registered with the Secretary of 
State. A target company is defined as a 
corporation of which Illinois shareholders 
own 10% of the class of securities subject 
to the takeover offer or for which any two 
of the following conditions are met the 
corporation has its principal office in Illi
nois, is organized under Illinois laws, or 
has at least 10% of its stated capital and 
paid-in surplus represented within the 
State. An offer becomes registered 20 
days after a registration is filed with the 
Secretary of State unless he calls a hearing 
to adjudicate the fairness of the offer. Ap
pellee MITE Corp., a corporation organized 
under Delaware laws with its principal of
fice in Connecticut, initiated a tender offer 
for all outstanding shares of Chicago Rivet 
& Machine Co., an Illinois corporation, by 
filing with the Securities and Exchange 
Commission the schedule required by the 
Williams Act. MITE, however, did not 
comply with the Illinois Act, and brought 
an action in Federal District Court seeking 

reader. See United States v. Detroit Lumber Co., 
200 U.S. 321. 337. 26 S.Ct. 282, 287, 50 L.Ed. 
499. 
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a declaratory judgment that the Illinois Act 
was pre-empted by the Williams Act and 
violated the Commerce Clause, and also 
seeking injunctive relief. The District 
Court issued a preliminary injunction pro
hibiting enforcement of the Illinois Act 
against MITE's tender offer.' MITE then 
published its offer. Subsequently, the Dis
trict Court issued the requested declarato
ry judgment and a permanent injunction. 
Shortly, thereafter, MITE and Chicago Riv
et entered into an agreement whereby both 
MITE's tender offer and an offer made by 
Chicago Rivet before the District Court 
entered its judgment were withdrawn and 
MITE was given a specified time to make 
another offer. Ultimately, MITE decided 
not to make another offer. The Court of 
Appeals affirmed the District Court. 

Held: The judgment is affirmed. 
633 F.2d 486, affirmed. 

..l!25 ..lIustice WHITE delivered the opinion of 
the Court with respect to Parts I, II, and 
V-B, concluding that: 

1. The case is not moot Because the 
Secretary of State has indicatE:d his inten
tion to enforce the Illinois Act against 
MITE, a reversal of the District Court's 
judgment would expose MITE to civil and 
criminal liability for making an offer in 
violation of the Act. P. 2635. 

2. The Illinois Act is unconstitutional 
under the Commerce Clause, because it im
poses burdens on interstate commerce that 
are excessive in light of the local interests 
the Act purports to further. Pike v. Bruce 
Church, Inc., 397 U.S. 137,90 S.Ct. 844,25 
L.Ed.2d 174. Illinois' asserted interests in 
protecting resident security holders and 
regulating the internal affairs of compa
nies incorporated under Illinois law are in-

it THE CHIEF JUSTICE joins the opinion in its 
entirety; Justice BLACKMUN jOins Parts I, II, 
III, and IV; Justice POWELL joins Parts I, and 
V-B; and Justice STEVENS and Justice O'CON· 
NOR join Parts I, II, and V. 

1. The Illinois Act defines "take·over offer" as 
"the offer to acquire or the acquisition of any 
equity security of a target company, pursuant to 
a tender offer .... " IIl.Rev.Stat., ch. 121 Y2, 
11" 137.52-9 (1979). "A tender offer has been 

sufficient to outweigh such burdens. Pp. 
2641-2643. 

Russell C. Grimes, Jr., Chicago, Ill., for 
appellant. 

Eugene D. Berman, New York City, for 
State of New York as amicus curiae, by 
special leave of Court. 

Richard W. Hulbert, New York City, for 
appellees. 

Stephen N. Shapiro, New York City, for 
S.E.C. as amicus curiae, by special leave 
of Court. 

...L:!ustice WHITE delivered an opinion, J..!26 

Parts I, II, and V-B of which are the 
opinion of the Court." 

The issue in this case is whether the 
Illinois Business Take-Over Act, Ill.Rev. 
Stat., ch. 121112, 11 137.51 et seq. (1979), is 
unconstitutional under the Supremacy and 
Commerce Clauses of the Federal Constitu· 
tion. 

I 
Appellee MITE Corp. and its wholly 

owned subsidiary, MITE Holdings, Inc., are 
corporations organized under the laws of 
Delaware with their principal executive of-
fices in Connecticut. Appellant James Ed-
gar is the Secretary of State of Illinois and 
is charged with the administration and en
forcement of the Illinois Act. Under the 
Illinois Act any takeover offer 1 . for the 
shares of a target company must billegis- ..uS? 

tered with the Secretary of State. Ill.Rev. 
Stat., ch. 121%, 11 137.54.A (1979). A tar-
get company is defined as a corporation or 
other issuer of securities of which share
holders located in Illinois own 10% of the 
class of equity securities subject to the 

conventionally understood to be a publicly 
made invitation addressed to all shareholders of 
a corporation to tender their shares for sale at a 
specified price." Note, The Developing Meaning 
of ''Tender Offer" Under the Securities Ex. 
change Act of 1934. 86 Harv.L.R~v. 1250, 1251 
(1973) (footnotes omitted). ' The terms "tender 
offer" and "takeover offer" are often used inter· 
changeably. . .. :. 
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offer, or for which any two of the following ule 14D-1 with the Securities and Ex
three conditions are met: the corporation change Commission in order to comply with 
has its principal executive office in Illinois, the Williams Act.z The Schedule 14D-1 
is organized under the laws of Illinois, or in2j?ted that MITE was willing to pay $28 ..llzs 
has at least 10% of its stated capital and per share for any and all outstanding 
paid-in surplus represented within the shares of Chicago Rivet, a premium of ap
State. 11 137.52-10. An offer becomes proximately $4 over the then-prevailing 
registered 20 days after a registration market price. MITE did not comply with 
statement is filed with the Secretary unless the Illinois Act, however, and commenced 
the Secretary calls a hearing. 11 137.54.E. this litigation on the same day by filing an 
The Secretary may call a hearing at any action in the United States District Court 
time during the 20-day waiting period to for the Northern District of Illinois. The 
adjudicate the substantive fairness of the complaint asked for a declaratory judgment 
offer if he believes it is necessary to pro- that the Illinois Act was pre-empted by the 
tect the shareholders of the target compa- Williams Act and violated the Commerce 
ny, and a hearing must be held if requested Clause. In addition, MITE sought a tempo-
by a majority of a target company's outside 
directors or by Illinois shareholders who rary restraining order and preliminary and 
own 10% of the class of securities subject permanent injunctions prohibiting the Illi
to the offer. 11 137.57.A. If the Secretary nois Secretary of State from enforcing the 
does hold a hearing, he is directed by the Illinois Act. 
statute to deny registration to a tender Chicago Rivet responded three days later 
offer if he finds that it "fails to provide full by bringing suit in Pennsylvania, where it 
and fair disclosure to the offerees of all conducted most of its business, seeking to 
material information concerning the take- enjoin MITE from proceeding with its pro
over offer, or that the take-over offer is posed tender offer on the ground that the 
inequitable or would work or t~md to work offer violated the Pennsylvania Takeover 
a fraud or deceit upon the offerees .... " Disclosure Law, Pa.Stat.Ann., Tit. 70, § 71 
11 137.57.E. et seq. (Purdon Supp.1982-1983). After 

On January 19, 1979, MITE initiated a Chicago Rivet's efforts to obtain relief in 
cash tender offer for all outstanding shares Pennsylvania proved unsuccessful,3 both 
of Chicago Rivet & Machine Co., a publicly Chicago Rivet and the Illinois Secretary of 
held Illinois corporation, by filing a Sched- Sta~ok steps to invoke the Illinois Act. .J.!%9 
2. The Williams Act, 82 Stat. 454, codified at 15 

U.S.C. §§ 78m(d)-(e) and 78n(d)·(f), added new 
§§ 13(d). 13(e), and 14(d).(f) to the Securities 
Exchange Act of 1934. Section 14(d)(1) of the 
Securities Exchange Act requires an offeror 
seeking to acquire more than 5% of any class of 
equity security by means of a tender offer to 
first file a Schedule 14D-1 with the Securities 
and Exchange Commission. The Schedule reo 
quires disclosure of the source of funds used to 
purchase the target shares. past transactions 
with the target company. and other material 
financial information about the offeror. In ad
dition. the offeror must disclose any antitrust or 
other legal problems which might result from 
the success of the offer. 17 CFR § 240.14d-100 
(1981). Section 14(d)(1) requires the offeror to 
publish or send a statement of the relevant facts 
contained in the Schedule 14D-l to the share. 
holders of the target company. 

In addition. § 13 (d). added by the Williams 
Act, requires a purchaser of any equity security 

registered pursuant to § 12 of the Securities 
Exchange Act, 15 U.S.C. § 78t. to file a Schedule 
13D with the Commission within 10 days after 
its purchases have exceeded 5% of the outstand
ing shares of the security. Schedule 13D re
quires essentially the same disclosures as re
quired by Schedule 14D-1. Compare 17 CFR 
§ 240.13d-101 (1981) with 17 CFR § 240.14d-
100 (1981). 

3. In addition to filing suit in state court, Chica
go Rivet filed a complaint with the Pennsylva
nia Securities Commission requesting the Com· 
mission to enforce the Pennsylvania Act against 
MITE. On January 31. 1979. the Pennsylvania 
Securities Commission decided that it would not 
invoke the Pennsylvania Takeover Disclosure 
Law. The next day. the United States District 
Court for the Western District of Pennsylvania, 
to which MITE had removed the state-court 
action, denied Chicago Rivet's motion for a tem
porary restraining order. 
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On February 1, 1979, the Secretary of 
State notified MITE that he intended to 
issue an order requiring it to cease and 
desist further efforts to make a tender 
offer for Chicago Rivet. On February 2, 
1979, Chicago Rivet notified MITE by letter 
that it would file suit in Illinois state court 
to enjoin the proposed tender offer. MITE 
renewed its request for injunctive relief in 
the District Court and on February 2 the 
District Court issued a preliminary injunc
tion prohibiting the Secretary of State from 
enforcing the Illinois Act against MITE's 
tender offer for Chicago Rivet . 

MITE then published its tender offer in 
the February 5 edition of the Wall Street 
Journal. The offer was made to all share
holders of Chicago Rivet residing through
out the United States. The outstanding 
stock was worth over $23 million at the 
offering price. On the same day Chicago 
Rivet made an offer for approximately 40% 
of its own shares at $30 per share.4 The 
District Court entered final judgment on 
February 9, declaring that the Illinois Act 
was preempted by the Williams Act and 
that it violated the Commerce Clause. Ac
cordingly, the District Court permanently 
enjoined enforcement of the Illinois statute 
against MITE. Shortly after final judg
ment was entered, MITE and Chicago Riv
et entered into an agreement whereby both 
tender offers were withdrawn and MITE 
was given 30 days to examine the books 
and records of Chicago Rivet. Under the 
agreement MITE was either to make a 

.l!30 tender offer of $31 per share b~re March 
12, 1979, which Chicago Rivet agreed not to 
oppose, or decide not to acquire Chicago 
Rivet's shares or assets. App. to Brief for 
Appellees 1a-4a. On March 2, 1979, MITE 
announced its decision not to make a tender 
offer. 

4. Chicago Rivet's offer for its own shares was 
exempt from the requirements of the Illinois 
Act pursuant to Ill.Rev.Stat., ch. 121 '/2, ~ 137.-
52-9(4) (1979). 

s. The Secretary of State may bring an action for 
civil penalties for violations of the Illinois Act, 
IIl.Rev.Stat., ch. 12IY2, ~ 137.65 (1979), and a 

The United States Court of Appeals for 
the Seventh Circuit affirmed sub nom. 
MITE Corp. v. Dixon, 633 F.2d 486 (1980). 
It agreed with the District Court that sev
'era} provisions of the Illinois Act are pre
empted by the Williams Act and that the 
Illinois Act unduly burdens interstate com
merce in violation of the Commerce Clause. 
We noted probable jurisdiction, 451 U.S. 
968, 101 S.Ct. 2043, 68 L.Ed.2d 347 (1981), 
and now affirm. 

II 
[1] The Court of Appeals specifically 

found that this case was not moot, 633 
F.2d, at 490, reasoning that because the 
Secretary has indicated he intends to en
force the Act against MITE, a reversal of 
the judgment of the District Court would 
expose MITE to civil and criminal liability 5 

for making the February 5, 1979, offer in 
violation of the Illinois Act. We agree. It 
is urged that the preliminary injunction 
issued by the District Court is a complete 
defense to civil or criminal penalties. 
While, as Justice STEVENS' concurrence 
indicates, that is not a frivolous question 
by any means; it is an issue to be decided 
when and if the Secretary of State initiates 
an action. That action would be foreclosed 
if we agree with the Court of Appeals that 
the Illinois Act is unconstitutional. Accord
ingly, the case is not moot. 

III 
[2] We first address the holding that 

the Illinois Takeover Act is unconstitutional 
under the Supremacy Clause. We note at 
the outset that in passing the Williams Act, 
which is..J!n amendment to the Securities J.!31 

Exchange Act of 1934, Congress did not 
also amend § 28(a) of the 1934 Act, 15 
U.S.C. § 78bb(a).6 In pertinent part, 
§ 28(a) provides as follows: 

person who willfully violates the Act is subject 
to cl"iminal prosecution. 1l 137.63~ 

6. There is no evidence in the legislative history 
that Congress was aware of state takeover laws 
when it enacted the Williams Act. When the 
Williams Act was enacted in 1968, only Virginia 
had a takeover statute. The Virginia statute, 
Va.Code § 13.1-528 (1978), became effective 
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"N othing in this title shall affect the frustrates the objectives of the Williams 
jurisdiction of the securities commission Act in some substantial way. 
(or any agency or officer performing like [3,4J The Williams Act, passed in 1968, 
functions) of any State over any security was the congressional response to the in
or any person insofar as it does not con- creased use of cash tender offers in corpo
flict with the provisions of this title or rate acquisitions, a device that had "re
the rules and regulations thereunder." moved a substantial number of corporate 
48 Stat. 903. control contests from the reach of existing 

Thus Congress did not explicitly prohibit disclosure requirements of the federal se
States from regulating takeovers; it left curities laws." Piper v. Chris-Craft In
the determination whether the Illinois stat- dustries, Inc., 430 U.S. 1, 22 [97 S.Ct. 926, 
ute conflicts with the Williams Act to the 939, 51 L.Ed.2d 124] (1977). The Williams 
courts. Of course, a state statute is void'to Act filled this regulatory gap. The Act 
the extent that it actually conflicts with a imposes several requirements. First, it re
valid federal statute; and quires that upon the commencement of the 

"[a] conflict will be found 'where compli- tender offer, the offeror file with the SEC, 
ance with both federal and state regula- publish or send to the shareholders of the 
tions is a physical impossibility ... ,' target company, and furnish to the target 
Florida Lime & Avocado Growers, Inc. company detailed information about the of
v. Paul, 373 U.S. 132, 142-143 [83 S.Ct. fer. 15 U.S.C. § 78n(d)(1); 17 CFR § 240.-
1210, 1217, 10 L.Ed.2d 248J (1963), or 24d-3 (1981). The offeror must disclose 
where the state 'law stands as an obsta- information about its background and iden
cle to the accomplishment and execution tity; the source of the funds to be used in 
of the full purposes and objectives of making the purchase; the purpose of the 
Congress.' Hines v. Davidowitz, 312 purchase, including any plans to liquidate 
U.S. 52, 67 [61 s.et. 399, 404, 85 L.Ed. the company or make major changes in its 
581] (1941); Jones v. Rath Packing Co., corporate structure; and the extent of the 
[430 U.S. 519,] 526, 540-541 [97 S.Ct. offeror's holdings in the target company. 
1305, 1310, 1317, 51 L.Ed.2d 604 (1977)]. 15 U.S.C. § 78m(d)(1) (1976 ed., Supp.IV); 
Accord, De Canas v. Bica, 424 U.S. 351, 17 CFR § 240.13d-1 (1981). See also n. 2, 
363 [96 S.Ct. 933, 940, 47 L.Ed.2d 43] supra. Second, stockholders who tender 
(1976)." Ray v. Atlantic Richfield Co., their shares may withdraw them during the 
435 U.S. 151, 158 [98 S.Ct. 988, 994, 55 first 7 days of a tender offer and if the 
L.Ed.2d 179] (1978). offeror has not yet purchased their shares, 

Our inquiry is further narrowed in this at any time after 60 days from the com
case since there is no contention that it mencement of the offer. 15 U.S.C. 
would be impossible to comply with both § 78n(d)(5).7 Third, all shares tendered 

.J!32 -1!he provisions of the Williams Act and the must be purchased for the same price; if 
more burdensome requirements of the IIIi- an offering price is increased, those who 
nois law. The issue thus is, as it was in the have already tendered receive the benefit 
Court of Appeals, whether the Illinois Act of the increase. 15 U.S.C. § 78n(d)(7).8 

March 5, 1968; the Williams Act was enacted 
several months later on July 19, 1968. Take
over statutes are now in effect in 37 States. 
Sargent, On the Validity of State Takeover Regu
lation: State Responses to MITE and Kidwell, 42 
Ohio St.LJ. 689, 690, n. 7 (1981). 

7. The 7.day withdrawal period contained in the 
Williams Act has been extended to 15 business 
days by the Commission. 17 CFR § 240.14d-
7(a)(1) (1981). 

8. The Williams Act also provides that when the 
number of shares tendered exceeds the number 
of shares sought in the offer, those shares ten· 
dered during the first 10 days of the offer must 
be purchased on a pro rata basis. 15 U.S.C. 
§ 78n(d)(6). The Act also contains a general 
antifraud provision, 15 U.S.C. § 78n(e), which 
has been interpreted to require disclosure of 
material information known to the offeror even 
if disclosure were not otherwise required. See, 
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J.!33 ..!.There is no question that in imposing 
these requirements, Congress intended to 
protect investors. Piper v. Chris-Craft In
dustries, Inc., supra, at 35, 97 S.Ct. at 946; 
Rondeau 11. Mosinee Paper Corp., 422 U.S. 
49, 58, 95 S.Ct. 2069, 2075, 45 L.Ed.2d 12 
(1975); S.Rep.No.550, 90th Cong., 1st Sess., 
3-4 (1967) (Senate Report). But it is also 
crystal clear that a major aspect of the 
effort to protect the investor was to avoid 
favoring either management or the take
over bidder. As we noted in Piper, the 
disclosure provisions originally embodied in 
S. 2731 "were avowedly pro-management in 
the target company's efforts to defeat 
takeover bids." 430 U.S., at 30, 97 S.Ct., at 
943. But Congress became convinced 
"that takeover bids should not be discour
aged because they serve a useful purpose 
in providing a check on entrenched but 
inefficient management." Senate Report, 
at 3.9 It also became apparent that en
trenched management was often successful 
in defeating takeover attempts. As the 
legislation evolved, therefore, Congress dis
claimed any "intention to provide a weapon 
for management to discourage takeover 
bids," Rondeau v. Mosinee Paper Corp., 
supra, 422 U.S., at 58, 95 S.Ct., at 2075, 
and expressly embraced a policy of neutral
ity. As Senator Williams explained: "We 
have taken extreme care to avoid tipping 
the scales either in favor of management 
or in favor of the person making the take
over bids." 113 Cong.Rec. 24664 (1967). 
This policy of "evenhandedness," Piper v. 
Chris-Craft Industries, Inc., supra, 430 
U.S., at 31, 97 S.Ct., at 944, represented a 
conviction that neither side in the contest 
should be extended additional advantages 
vis-a.-vis the investor, who if furnished with 
adequate information would be in a posi-

.J.!H tion to make his .J2wn informed choice. 
We, therefore, agree with the Court of 
Appeals that Congress sought to protect 
the investor not only by furnishing him 

e.g., Sonesta International Hotels Corp. v. Well
ington Associates, 483 F.2d 247, 250 (CA2 1973). 

9. Congress also did not want to deny sharehold
ers "the opportunities which result from the 
competitive bidding for a block of stock of a 

with the necessary information but also by 
withholding from management or the bid
der any undue advantage that could frus
trate the exercise of an informed choice. 
633' F.2d, at 496. 

[5] To implement this policy of investor 
protection while maintaining the balance 
between management and the bidder, Con
gress required the latter to file with the 
Commission and furnish the company and 
the investor with all information adequate 
to the occasion. With that filing, the offer 
could go forward, stock could be tendered 
and purchased, but a stockholder was free 
within a specified time to withdraw his 
tendered shares. He was also protected if 
the offer was increased. Looking at this 
history as a whole, it appears to us, as it 
did to the Court of Appeals, that Congress 
intended to strike a balance between the 
investor, management, and the takeover 
bidder. The bidder was to furnish the in
vestor and the target company with ade
quate information but there was no "in
ten[tionJ to do ... more than give incum
bent management an opportunity to ex
press and explain its position." Rondeau 
v. Mosinee Paper Corp., supra, 422 U.S., 
at 58,95 S.Ct., at 2075. Once that opportu
nity was extended, Congress anticipated 
that the investor, if he so chose, and the 
takeover 'bidder should be free to move 
forward within the time frame provided by 
Congress. 

IV 

The Court of Appeals identified three 
provisions of the Illinois Act that upset the 
careful balance struck by Congress and 
which therefore stand as obstacles to the 
accomplishment and execution of the full 
purposes and objectives of Congress. We 
agree with the Court of Appeals in all 
essential respects. 

given company," namely, the oppOrtunity to sell 
shares for a premium over their market price. 
113 Cong.Rec. 24666 (1967) (remarks of Sen. 
Javits). 

.-' 
I 
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A a bill which would have required a bidder 
The Illinois Act requires a tender offeror to notify the target company and file a 

to notify the Secretary of State and the public statement with the Securities and 
target company of its intent to make a Exchange Commission at least 20 days be-

J!35 .J.!ender offer and the material terms of the fore commencement of a cash tender offer 
offer 20 business days before the offer for more than 5% of a class of the target 
becomes effective. Ill.Rev.Stat., 'ch. 121112, company's securities. 111 Cong.Rec. 28259 
ff1l 137.54.E, 137.54.B (1979). During that (1965). The Commission commented on the 
time, the offeror may not communicate its bill and stated that "the requirement of a 
offer to the shareholders. 11 137.54.A. 20-day advance notice to the issuer and the 
Meanwhile, the target company is free to Commission is unnecessary for the protec
disseminate information to its shareholders tion of security holders .... " 112 Congo 
concerning the impending offer. The con- Rec. 19005 (1966) . ...L§enator Williams intro- ..l!36 

trast with the Williams Act is apparent. duced a new bill in 1967, S. 510, which 
Under that Act, there is nO pre-commence- provided for a confidential filing by the 
ment notification requirement; the critical tender offeror with the Commission five 
date is the date a tender offer is "first days prior to the commencement of the 
published or sent or given to security hold- offer. S. 510 was enacted as the Williams 
ers." 15 U.S.C. § 78n(d)(1). See also 17 Act after elimination of the advance disclo-
CFR § 240.14d-2 (1981). sure requirement. As the Senate Report 

[6] We agree with the Court of Appeals explained: 
that by providing the target company with "At the hearings it was urged that this 
additional time within which to take steps prior review was not necessary and in 
to combat the offer, the precommencement some cases might delay the offer when 
notification provisions furnish incumbent time was of the essence. In view of the 
management with a powerful tool to com- authority and responsibility of the Secu-
bat tender offers, perhaps to the detriment rities and Exchange Commission to take 
of the stockholders who will not have an appropriate action in the event that inad-
offer before them during this period. tO equate or misleading information is dis-
These consequences are precisely what seminated to the public to solicit accept-
Congress determined should be avoided, ance of a tender offer, the bill as ap-
and for this reason, the precommencement proved by the committee requires only 
notification provision frustrates the objec- that the statement be on file with the 
tives of the Williams Act. Securities and Exchange Commission at 

It is important to note in this respect that the time the tender offer is first made to 
in the course of events leading to the adop- the public." Senate Report, at 4. 
tion of the Williams Act, Congress several Congress rejected another precommence
times refused to impose a precommence- ment notification proposal during de libera
ment disclosure requirement. In October tions on the 1970 amendments to the Wil-
1965, Senator Williams introduced S. 2731, Iiams Act.1l 

10. See n. 11 and accompanying text, infra. 

H. H.R. 4285, 91st Cong., 2d Sess. (1970). The 
bill was not reported out of the Subcommittee. 
Instead, the Senate amendments to the Williams 
Act, which did not contain precommencement 
notification provisions, were adopted. Pub.L. 
91-567, 84 Stat. 1497. 

The Securities and Exchange Commission has 
promulgated detailed rules governing the con
duct of tender offers. Rule 14d-2(b), 17 CFR 
§ 240.14d-2(b) (1981), requires that a tender 

offeror make its offer effective within five days 
of publicly announcing the material terms of 
the offer by disseminating specified information 
to shareholders and filing the requisite docu
ments with the Commission. Otherwise the of
feror mList announce that it is withdrawing its 
offer. The events in this litigation took place 
prior to the effective date of Rule 14d-2(b), and 
because Rule 14d-2(b) operates prospectively 
only, see 44 Fed.Reg. 70326 (1979), it is not at 
issue in this case. 
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B 
[7] For similar .reasons, we agree with 

the Court of Appealillhat the hearing pro
visions of the Illinois Act frustrate the 
congressional purpose by introducing ex
tended delay into the tender offer process. 
The Illinois Act allows the Secretary of 
State to call a hearing with respect to any 
tender offer subject to the Act, and the 
offer may not proceed until the hearing is 
completed. IlI.Rev.Stat., ch. 121112, nn 137.-
57.A and B (1979). The Secretary may call 
a hearing at any time prior to the com
mencement of the offer, imd there is no 
deadline for the completion of the hearing. 
1111 137.57.C and D. Although the Secre
tary is to render a decision within 15 days 
after the conclusion of the hearing, that 
period may be extended without limitation. 
Not only does the Secretary of State have 
the power to delay a tender offer indefi
nitely, but incumbent management may 
also use the hearing provisions of the Illi
nois Act to delay a tender offer. The Sec
retary is required to call a hearing if re
quested to do so by, among other persons, 
those who are located in Illinois "as deter
mined by post office address as shown on 
the records of the target company and who 
hold of record or beneficially, or both, at 
least 10% of the outstanding shares of any 
class of equity securities which is the sub
ject of the takeover offer." n 137.57.A. 
Since incumbent management in many 
cases will control, either directly or indi
rectly, 10% of the target company's shares, 

11. Delay has been characterized as "the most 
potent weapon in a tender-offer fight." Langev
oort, State Tender-Offer Legislation: Interests, 
Effects. and Political Competency, 62 Cornell 
L.Rev. 213, 238 (1977). See also Wachtell. Spe
cial Tender Offer Litigation Tactics. 32 Bus.Law. 
1433. 1437-1442 (1977); Wilner & Landy, The 
Tender Trap: State Takeover Statutes and Their 
Constitutionality, 45 Ford.L.Rev. 1, 9-10 (1976). 

13. According to the Securities and Exchange 
Commission. delay enables a target company to: 

"(1) repurchase its own securities; 
"(2) announce dividend increases or stock 
splits; 
"(3) issue additional shares of stock; 
"(4) acquire other companies to produce an 
antitrust violation should the tender offer suc
ceed; 

this provision allows management to delay 
the commencement of an offer by insisting 
on a hearing. As the Court Of Appeals 
observed, these provisions potentially af-
ford management a "powerful weapon to 
stymie indefinitely a takeover.t' 633 F.2d, 
at 494.12 In enacting the WiIliams Act, 
Congress itself "recognized that delay can 
seriously impede a tender offer" and 
sought to avoid it. GrealLWestern United -.J!,38 

Corp. v. Kidwell, 577 F.2d 1256, 1277 (CA5 
1978); Senate Report, at 4.u 

Congress reemphasized the consequences 
of delay when it enacted the Hart-Scott-Ro
dino Antitrust Improvements Act of 1976, 
Pub.L. 94-435, 90 Stat. 1397, 15 U.S.C. § 12 
et seq. 

"[I]t is clear that this short waiting peri
od [the lO-day period for proration pro
vided for by § 14(d)(6) of the Securities 
Exchange Act, which applies only after a 
tender offer is commenced] was founded 
on congressional concern that a longer 
delay might unduly favor the target 
firm's incumbent management, and per
mit them to frustrate many pro-competi
tive cash tenders. This ten-day waiting 
period thus underscores the basic pur
pose of the Williams Act-to maintain a 
neutral policy towards cash tender of
fers, by avoiding lengthy delays that 
might discourage their chances for suc
cess_" H.R.Rep.N 0.94-1373, p. 12 
(1976),14 U.S.Code Congo & Admin.News, 
pp. 2572, 2644. 

"(5) arrange a defensive merger; 
"(6) enter into restrictive loan agreements; 
and 
"(7) institute litigation challenging the tender 
offer." Brief for Securities and Exchange 
Commission as Amicus Curiae 10, n. 8. 

14. Representative Rodino set out the conse· 
quences of delay in greater detail when he de
scribed the relationship between the Hart-Scott
Rodino Act and the Williams Act: ' 
"In the case of cash tender offers. more so than 
in other mergers. the equities include time and 
the danger of undue delay. This bill in no way 
intends to repeal or reverse the'congressional 
purpose underlying the 1968 Williams Act, or 
the 1970 amendments to that act. . .. Lengthier 
delays will give the target firm plenty of time to 
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J!39 .J.b.s we have said, Congress anticipated with that adopted by Congress." 633 F.2d, 
that investors and the takeover offeror at 494. 

J.!40 

would be free to go forward without unrea
sonable delay. The potential for delay pro
vided by the hearing provisions upset the 
balance struck by Congress by' favoring 
management at the expense of stockhold
ers. We therefore agree with the Court of 
Appeals that these hearing provisions con
flict with the Williams Act. 

C 
[8] The Court of Appeals also conclud

ed that the Illinois Act is pre-empted by the 
Williams Act insofar as it allows the Secre
tary of State of Illinois to pass on the 
substantive fairness of a tender offer. Un
der ~ 137.57.E of the Illinois law, the Sec
retary is required to deny registration of a 
takeover offer if he finds that the offer 
"fails to provide full and fair disclosure to 
the offerees ... or that the take-over offer 
is inequitable ... " (emphasis added).15 
The Court of Appeals understood the Wil
liams Act and its legislative history to indi
cate that Congress intended for investors 
to be free to make their own decisions. We 
agree. Both the House and Senate Re
ports observed that the Act was "designed 
to make the relevant facts known so that 
shareholders have a fair opportunity to 
make their decision." H.R.Rep.No.171l, 
90th Cong.,~d Sess., 4 (1968), U.S.Code 
Congo & Admin.News, pp. 2811, 2813; Sen
ate Report, at 3. Thus, as H.e Court of 
Appeals said, "[t]he state thus offers inves
tor protection at the expense of investor 
autonomy-an approach qu-ite in conflict 

defeat the offer, by aboIish~ng cumulative vot
ing, arranging a speedy defl"nsive merger, quick· 
ly incorporating in a State with an anti takeover 
statute, or negotiating costly lifetime employ
ment contracts for incumbent management. 
And the longer the waiting period, the more the 
target's stock may be bid up in the market, 
making the offer more costly-and less success
ful. Should this happen, it will mean that 
shareholders of the target firm will be effective
ly deprived of the choice that cash tenders give 
to them: Either accept the offer and thereby 
gain the tendered premium, or reject the offer. 
Generally, the courts have construed the Wil
liams Act so as to maintain these two options 

v 
[9, 10] The Commerce Clause provides 

that "Congress s~all have Power ... [t]o 
regulate Commerce ... among the several 
States." U.S.Const., Art. I, § 8, cl. 3. 
"[A]t least since Cooley v. Board of Ward
ens, 53 U.S. (12 How.) 299, 13 L.Ed. 996 
(1852), it has been clear that 'the Commerce 
Clause .... even without implementing leg
islation by Congress is a limitation upon 
the power of the States.''' Great Atlantic 
& Pacific Tea Co. v. Cottrell, 424 U.S. 366, 
370-371, 96 S.Ct. 923, 927, 47 L.Ed.2d 55 
(1976), quoting Freeman v. Hewitt, 329 
U.S. 249, 252, 67 S.Ct. 274, 276, 91 L.Ed. 
265 (1946). See also Lewis v. BT Invest
ment Managers, Inc., 447 U.S. 27,35, 100 
S.Ct. 2009, 2014, 64 L.Ed.2d 702 (1980). 
Not every exercise of state power with 
some impact on interstate commerce is in
valid. A state statute must be upheld if it 
"regulates evenhandedly to effectuate a le
gitimate local public interest, and its ef
fects on interstate commerce are only inci
dental ... unless the burden imposed on 
such commerce is clearly excessive in rela
tion to the putative local benefits." Pike v. 
Bruce Church, Inc., 397 U.S. 137, 142, 90 
S.Ct. 844, 847, 25 L.Ed.2d 174 (1970), citing 
Huron Cement Co. v. Detroit, 362 U.S. 
440, 443, 80 S.Ct. 813, 815, 4 L.Ed.2d 852 
(1960). The Commerce Clause, however, 
permits only incidental regulation of inter
state commerce by the States; direct regu
lation is prohibited. Shafer v. Farmers 
Grain Co., 268 U.S. 189, 199, 45 S.Ct. 481, 

for the target company's shareholders, and the 
House conferees contemplate that the courts 
will continue to do so." 122 Cong.Rec. 30877 
(1976). 

15. Appellant argues that the Illinois Act does not 
permit him to adjudicate the substantive fair
ness of a tender offer. Brief for Appellant 21-
22. On this state-law issue, however, we follow 
the view of the Court of Appeals that 11 137.S7.E 
allows the Secretary of State "to pass upon the 
substantive fairness of a tender offer .... " 633 
F.2d 486, 493 (1980). 
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485, 69 L.Ed. 909 (1925). See also Pike v. 
Bruce Church, Inc., supra, 397 U.S., at 
142, 90 S.Ct., at 847. The Illinois Act vio
lates these' principles for two reasons. 
First, it directly regulates and prevents, 
unless its terms are satisfied,. interstate 
tender offers which in turn would generate 
interstate transactions. Second, the bur
den the Act imposes on interstate com
merce is excessive in light of the local 
interests the Act purports to further. 

..l!41 .J.b. 
States have traditionally regulated intra

state securities transactions,IS and this 
Court has upheld the authority of States to 
enact "blue-sky" laws against Commerce 
Clause challenges on several occasions. 
Hall v. Geiger-Jones Co., 242 U.S. 539, 37 
S.Ct. 217, 61 L.Ed. 480 (1917); Caldwell v. 
Sioux Falls Stock Yards Co., 242 U.S. 559, 
37 S.Ct. 224, 61 L.Ed. 493 (1917); Merrick 
v. N. W. Halsey & Co., 242 U.S. 568, 37 
S.Ct. 227,61 L.Ed. 498 (1917). The Court's 
rationale for upholding blue-sky laws was 
that they only regulated transactions oc
curring within the regulating States. "The 
provisions of the law .. , apply to disposi
tions of securities within the State and 
while information of those issued in other 
States and foreign countries is required to 
be filed ... , they are only affected by the 
requirement of a license of one who deals 
with them within the State. . .. Such reg
ulations affect interstate commerce in [se
curities] only incidentally." Hall v. Geiger
Jones Co., supra, 242 U.S., at 557-558, 37 
S.Ct., at 223 (citations omitted). Congress 
has also recognized the validity of such 
laws governing intrastate securities trans
actions in § 28(a) of the Securities Ex
change Act, 15 U.S.C. § 78bb(a), a provi
sion "designed to save state blue-sky laws 
from pre-emption." Leroy v. Great West
ern United Corp., 443 U.S. 173, 182, n.13, 
99 S.Ct. 2710, 2716, n.13, 61 L.Ed.2d 464 
(1979). 

16. For example, the Illinois blue·sky law, III. 
Rev.Stat. ch. 121 1

/ 2, 11' 137.1 et seq. (1979 and 
Supp.1980), provides that securities subject to 

The Illinois Act differs substantially 
from state blue-sky laws in that it directly 
regulates transactions which take place 
across state lines, even if wholly outside 
the State of Illinois. A tender offer for 
securities of a publicly held corporation is 
ordinarily communicated by the use of the 
mails or other means of interstate com
merce to shareholders across the country 
and abroad. Securities are tendered and 
transactions closed by similar means. 
Thus, in this case, MITE-L90rp., the tender ..l!42 
offeror, is a Delaware corporation with 
principal offices in Connecticut. Chicago 
Rivet is a publicly held Illinois corporation 
with shareholders scattered around the 
country, 27% of whom live in Illinois. 
MITE's offer to Chicago Rivet's sharehold-
ers, including those in Illinois, necessarily 
employed interstate facilities in communi
cating its offer, which, if accepted, would 
result in transactions occurring across 
state lines. These transactions would 
themselves be interstate commerce. Yet 
the Illinois law, unless complied with, 
sought to prevent MITE from making its 
offer and concluding interstate transac-
tions not only with Chicago Rivet's stock
holders living in Illinois, but also with those 
living in other States and having no connec-
tion with Illinois. Indeed, the Illinois law 
on its face would apply even if not a single 
one of Chicago Rivet's shareholders were a 
resident of Illinois, since the Act applies to 
every tend'lr offer for a corporation meet-
ing two of -the following conditions: the 
corporation has its principal executive of-
fice in Illinok, is organized under Illinois 
laws, or has at least 10% of its stated 
capital and paid-in surplus represented in 
Illinois. Ill.Rev.S,tat., ch. 121%, 1f 137.52-
10(2) (1979). Thus the Act could be applied 
to regulate a tender offer which would not 
affect a single lVinois shareholder. 

[11] It is therefore apparent that the 
Illinois statute is a direct restraint on inter
state commerce and that it has a sweeping 
extraterri~rial effect. Furthermore, if Illi-

1 

the law must be registered "prior to sale in this 
State .... " 1f 137.5. 
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nois may impose such regulations, so may merce arises from the statute's previously 
other States; and interstate commerce 'in described nationwide reach which purports 
securities transactions generated by tender to give Illinois the power to determine 
offers would' be thoroughly stifled. In whether a tender offer may proceed any
Shafer v. Farmers Grain Co., supra, at where. 
199, 45 S.Ct., at 485, the Court held that "a Th ff ts f II . th Ill' . S . . e e ec 0 a owmg e mOls ecre-
state statute which by Its necessary opera- ta f Stat to bl k t' 'd te d 
t· d' I' t f . h b d [. ry 0 e oc a na IOnWI e n er 
IOn Irect y In er eres Wit or ur ens In- ff b ta t' I Sh h Id d 

te tat] . h'b't d I 0 er are su s n la . are 0 ers are e· rs e commerce IS a pro I I e regu a- . . . 
t ' d' l'd dl f th pnved of the opportumty to sell their IOn an mva I ,regar ess 0 e purpose . . 
with which it was enacted." See also shares ~t a premIUm. T~e r?allocation of 
Hughes v Alexandria Scrap Co 426 economic resources to their highest valued 
U.S. 794' 806 96 S.Ct. 2488 2";f:ji; 49 use, a process which can improve efficiency 
L.Ed.2d 220 (H)76). The Comm~rce Cl~use and competition, is hindere.d. The i~centi:e 
also precludes the application of a state the tender offer mechamsm provIdes In

statute to commerce that takes place whol- cumbent man~gement ~ p~rfo:m well so 
ly outside of the State's borders, whether that stock prices rema~n high IS reduced. 
or not the commerce has ~ects within the See Easterbrook & Fischel, The Proper 
State. In Southern Pacific Co. v. Arizo- Role of a Target's Management in Re
na, 325 U.S. 761, 775, 65 S.Ct. 1515, 1523, sponding to a Tender Offer, 94 Harv.L.Rev. 
89 L.Ed. 1915 (1945), the Court struck .J1161, 1173-1174 (1981); Fischel, Efficient ..l.!u 
down on Commerce Clause grounds a state Capital Market Theory, the Market for Cor-
law where the "practical effect of such porate Control, and the Regulation of Cash 
regulation is to control [conduct] beyond Tender Offers, 57 Texas L.Rev. 1,5,27-28, 
the boundaries of the state .... " The lim· 45 (1978); H.R.Rep.No.94-1373, p. 12 
its on a State's power to enact substantive (1976). 
legislation are similar to the limits on the Appellant claims the Illinois Act furthers 
jurisdiction of state courts. In either case, two legitimate local interests. He argues 
"any attempt 'directly' to assert extraterri- that Illinois seeks to protect resident secur
torial jurisdiction over persons or property ity holders and that the Act merely regu
would offend sister States and exceed the lates the internal affairs of companies in
inherent limits of the State's power." corporated under Illinois law. We agree 
Shaffer v. Heitner, 433 U.S. 186, 197, 97 with the Court of Appeals that these as
S.Ct. 2569, 2576, 53 L.Ed.2d 683 (1977). serted interests are insufficient to out-

[12] Because the Illinois Act purports weigh the burdens Illinois imposes on inter
to regulate directly and to interdict inter-state commerce. 
state commerce, including commerce whol
ly outside the State, it must be held invalid 
as were the laws at issue in Shaffer v. 
Farmers Grain Co. and Southern Pacific. 

B 
The Illinois Act is also unconstitutional 

under the test of Pike v. Bruce Church, 
Inc., 397 U.S., at 142, 90 S.Ct., at 847, for 
even when a state statute regulates inter
state commerce indirectly, the burdenim
posed on that commerce must not be exces
sive in relation to the local interests served 
by the statute. The most obvious burden 
the Illinois Act imposes on interstate com-

[13] While protecting local investors is 
plainly a legitimate state objective, the 
State has no legitimate interest in protect
ing nonresident shareholders. Insofar as 
the Illinois law burdens out-of-state trans
actions, there is nothing to be weighed in 
the balance to sustain the law. We note, 
furthermore, that the Act completely ex
empts from coverage a corporation's acqui
sttion of its own shares. Ill.Rev.Stat., ch. 
1211f2, ff 137.52-9(4) (1979). Thus Chicago 
Rivet was able to make a competing tender 
offer for its own stock without complying 
with the Illinois Act, leaving Chicago Riv-
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et's shareholders to depend only on the 
protections afforded them by federal secu
rities law, protections which Illinois views 
as inadequate to protect investors in other 
contexts. This distinction is at variance 
with Illinois' asserted legislative purpose, 
and tends to undermine appellant's justifi
cation for the burdens the statute imposes 
on interstate commerce. 

[14,15] We are also unconvinced that 
the Illinois Act substantially enhances the 
shareholders' position. The Illinois Act 
seeks to protect shareholders of a company 
subject to a tender offer by requiring dis
closures regarding the offer, assuring that 
shareholders have adequate time to decide 
whether to tender their shares, and accord
ing shareholders withdrawal, proration, 
and equal consideration rights. However, 
the Williams Act provides these same sub
stantive protections, compare Ill.Rev.Stat., 
ch. 121112, Ull 137.59.C, D, and E (1979) 

,.Uf5 (wit.!£rawal, proration, and equal consider
ation rights), with 15 U.S.C. §§ 78n(d)(5), 
(6), and (7) and 17 CFR § 240.14d-7 (1981) 
(same). As the Court of Appeals noted, the 
disclosures required by the Illinois Act 
which go beyond those mandated by the 
Williams Act and the regulations pursuant 
to it may not substantially enhance the 
shareholders' ability to make informed deci
sions. 633 F.2d, at 500. It also was of the 
view that the possible benefits of the poten
tial delays required by the Act may be 
outweighed by the increased risk that the 
tender offer will fail due to defensive tac
tics employed by incumbent management. 
We are unprepared to disagree with the 
Court of Appeals in these respects, and 
conclude that the protections the Illinois 
Act affords resident security holders are, 
for the most part, speculative. 

Appellant also contends that Illinois has 
an interest in regulating the internal af
fairs of a corporation incorporated under 
its laws. The internal affairs doctrine is a 
conflict of laws principle which recognizes 
that only one State should have the author
ity to regulate a corporation's internal af
fairs-matters peculiar to the relationships 

among or between the corporation and its 
current officers, directors, and sharehold
ers-because otherwise a corporation could 
be faced with conflicting demands. See 
Restatement (Second) of Conflict of Laws 
§ 302, Comment b, pp. 307-308 (1971). 
That doctrine is of little use to the State in 
this context. Tender offers contemplate 
transfers of stock by stockholders to a 
third party and do not themselves implicate 
the internal affairs of the target company. 
Great Western United Corp. v. Kidwell, 
577 F.2d, at 1280, n.53; Restatement, su
pra, § 302, Comment e, p. 310. Further
more, the proposed justification is some
what incredible since the Illinois Act ap
plies to tender offers for any corporation 
for which 10% of the outstanding shares 
are held by Illinois residents, I1LRev.Stat., 
ch. 121112, IT 137.52-10 (1979). The Act thus 
applies to corporations that are not incorpo
rated in Illinois and have their principal 
place of business in other States. Illinois 
has no int~st in regUlating the internal .1.!46 
affairs of foreign corporations. 

We conclude with the Court of Appeals 
that the Illinois Act imposes a substantial 
burden on interstate commerce which out
weighs its putative local benefits. It is 
accordingly invalid under the Commerce 
Clause. 

The judgment of the Court of Appeals is 
Affirmed. 

Justice POWELL, concurring in part. 
I agree with Justice MARSHALL that 

this case is moot. In view, however, of the 
decision of a majority of the Court to reach 
the merits, I join Parts I and V-B of the 
Court's opinion. 

I join Part V-B because its Commerce 
Clause reasoning leaves some room for 
state regulation of tender offers. This pe
riod in our history is marked by conglomer
ate corporate formations essentially unre
stricted by the antitrust laws., . Often the 
offeror possesses resources,: ,in' terms of 
professional personnel experienced in take
overs as well as of capital, that vastly 
exceed those of the takeover target. This 

~, 
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disparity in resources may seriously disad
vantage a relatively small or regional tar
get corporation. Inevitably there are cer
tain adverse consequences in terms of gen
eral public interest when corporate head
quarters are moved away from a city and 
State.* . 

The Williams Act provisions, implement
ing a policy of neutrality, seem to assume 
corporate entities of substantially equal re
sources. I agree with Justice STEVENS 

~47 that the.J.. Williams Act's neutrality policy 
does not necessarily imply a congressional 
intent to prohibit state legislation designed 
to assure-at least in some circumstanc
es-greater protection to interests that in
clude but often are broader than those of 
incumbent management. 

Justice O'CONNOR, concurring in part. 
I agree with the Court that the case is 

not moot, and that portions of the Illinois 
Business Take-Over Act, Ill.Rev.Stat., ch. 
121 112, 11137.51 et seq. (1979), are invalid 
under the Commerce Clause. Because it is 
not necessary to reach the pre-emption is
sue, I join only Parts I, II, and V of the 
Court's opinion, and would affirm the judg
ment of the Court of Appeals on that basis. 

Justice STEVENS, concurring in part 
and concurring in the judgment. 

The question whether this case is moot 
depends on the effect of the preliminary 
injunction entered on February 2, 1979, re
straining the Illinois Secretary of State 
from enforcing the Illinois Business Take
Over Act while the injunction remained in 
effect. If, as Justice MARSHALL con
tends in his dissenting opinion, the injunc
tion granted the MITE Corp. a complete 
immunity from state sanctions for any acts 
performed while the injunction was out
standing, I would agree that the case is 
moot. On the other hand, if the injunction 

* The corporate headquarters of the great national 
and multinational corporations tend to be locat
ed in the large cities of a few States. When 
corporate headquarters are transferred out of a 
city and State into one of these metropolitan 
centers, the State and locality from which the 
transfer is made inevitably suffer significantly. 

did no more than it purported to do, setting 
aside the injunction would remove its pro
tection and MITE would be subject to sanc
tions in the state courts. Those courts 
might regard the fact that an injunction 
was outstanding at the time MITE violated 
the Illinois statute as a defense to any 
enforcement proceeding, but unless the 
federal injunction was tantamount to a 
grant of immunity, there is no federal rule 
of law that would require the state courts 
to absolve MITE from liability. I believe, 
therefore, that to resolve the mootness is
sue-which, of course, is jurisdictional-we 
must answer the question that Justice 
MARSHALL's dissent raises. 

Justice MARSHALL advances various 
reasons for adopting a rule that will give 
federal judges the power to grant complete 
immunity to persons who desire to test the 
constitutionality of a state statute. His 
proposed rule would treat any federal 
judge's preliminary injunction restraining 
enforcement of a state statute on federal 
grounds as a grant of immunity with re
spect to any conduct undertaken while the 
injun.s:E,on was outstanding. Under the..ll48 
rule he proposes, "if the statute is later 
determined to be valid, the State will never 
be able to prosecute the individual that 
obtained the preliminary injunction for ac-
tion taken while the injunction was in ef
fect." Post, at 2649, n. 1. For me, the 
question is not whether such a rule would 
be wise; the question is whether federal 
judges possess the power to grant such 
immunity. In my opinion they do not. 

I. 
The essential facts of this case are few 

and bear repeating. On February 2, 1979, 
MITE Corp. and MITE Holdings, Inc., ob
tained a preliminary injunction restraining 
the Illinois Secretary of State from invok-

Management personnel-many of whom have 
provided communily leadership-may move to 
the new corporate headquarters. Contributions 
to cultural, charitable, and educational life
both in terms of leadership ancl financial sup
port-also tend to diminish when. there is a 
move of corporate headquarters:-' 
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ing the provisions of the Illinois Business 
Take-Over Act to block MITE's intended 
takeover of Chicago Rivet & Machine Co. 
Three days later, without complying with 
the provisions of the Illinois statute, MITE 
published its offer in the Wall Street Jour
nal. On February 9, 1979, the District 
Court entered a judgment declaring the 
Illinois statute unconstitutional; the court 
permanently enjoined the Secretary from 
enforcing the Illinois statute against MITE. 

The State contends that the attempted 
takeover was subject to the provisions of 
the Illinois statute and that MITE violated 
the Act by failing to register with the 
Illinois Secretary of State. The State fur
ther argues that the Take-Over Act is con
sistent with federal law. For purposes of 
deciding the mootness issue, we must as
sume that these contentions are correct; a 
holding that this case is moot would mean 
that MITE is completely protected from 
any adverse action whether or not the stat
ute is unconstitutional. Such a conclusion 
would be possible only if the District 
Court's preliminary injunction granted 
MITE absolute and permanent immunity 
from any prosecution-eiviI or criminal
brought to enforce the Illinois statute. 

Neither the terms of the preliminary in
junction nor prior equity practice provides 
any support for an interpretation of..J.!he 
District Court's order as a grant of total 
immunity from future prosecution. More 
fundamentally, federal judges have no 
power to grant such blanket dispensation 
from the requirements of valid legislative 
enactments. 

A 
An injunction restrains conduct. Its ef

fect is normally limited to the parties 
named in the instrument. Since a prelim i-

1. As provided by Federal Rule of Civil Proce· 
dure 65(c): 

"No restraining order or preliminary injunc
tion shall issue except upon the giving of securi. 
ty by the applicant, in such sum as the court 
deems proper, for the payment of such costs 
and damages as may be incurred or suffered by 
any party who is found to have been wrongfully 
enjoined or restrained. No such security shall 

nary injunction may be granted on a mere 
probability of success on the merits, gener
ally the moving party must demonstrate 
confidence in his legal position by posting 
bond in an amount sufficient to protect his 
adversary from loss in the event that fu
ture proceedings prove that the injunction 
issued wrongfully.1 The bond, in effect, is 
the moving party's warranty that the law 
will uphold the issuance of the injunction. 

These features of injunctive relief are 
inconsistent with a blanket grant of immu-
nity, as this case demonstrates. The pre
liminary injunction did not purport to pro-
vide permanent immunity for violations of 
the statute that occurred during its effec-
tive period. It merely provided that the 
Secretary of State was enjoined from "issu-
ing any cease and desist order or notice of 
hearing or from otherwise invoking, apply-
ing, or enforcing the Illinois Business Take
Over Act" against MITE. Record 16. It 
did not enjoin other parties who are autho
rized by the Act to enforce its provisions. 
Ill.Retiitat., ch. 121%, 1111 137.62, 137.64 ....li50 

(1979). Moreover, the preliminary injunc-
tion was entered without any declaration 
that the Illinois statute was unconstitution-
al. There simply is no basis on which to 
conclude that the preliminary injunction is
sued by the District Court should be con· 
strued as having granted MITE permanent 
immunity from future proceedings brought 
under the Illinois statute. 

In Steffel v. Thompson, 415 U.S. 452, 94 
S.Ct. 1209, 39 L.Ed.2d 505, the Court unani
mously held that an individual who wished 
to engage in "constitutionally protected ac
tivity" but was threatened with prosecution 
under a state criminal statute could obtain 
a declaratory judgment in federal court 
declaring the statute invalid. The Court 

be required of the United States or of an officer 
or agency thereof." 
In Illinois damages apparently may be recov
ered for injuries caused by a preliminary injunc
tion issued wrongfully by a state court even in 
the absence of an indemnity bond or abuse of 
process. See Iil.Rev.Stat., ch. 69, 11' 12 (1979); 
Note, 73 Harv.LRev. 333, 347 (1959). 
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did not suggest that, armed with such a ment statute is to permit such an individual 
judgment from a federal district court, the to test the legality of a state statute before 
individual could violate the statute with engaging in conduct that is prohibited by 
impunity; indeed, it stated just the oppo- its terms. See S.Rep.No.1005, 73d Cong., 
site: 2d Sess., 2-3 (1934). Recognition of this 

"'[A] federal declaration of uilconstitu- fact, however, does not determine the point 
tionality reflects the opinion of the feder- at which an individual may act with abso
al court that the statute cannot be fully lute assurance that he may not be punished 
enforced. If a declaration of total uncon- for his contemplated 'activity. The fact 
stitutionality is affirmed by this Court, it that a federal judge has entered a declara
follows that this Court stands ready to tion that the law is invalid does not provide 
reverse any conviction under the stat- that assurance; every litigant is painfully 
ute.''' Id., at 469-470, 94 S.Ct., at 1220- aware of the possibility that a favorable 
1221 (quoting Perez v. Ledesma, 401 U.S. judgment of a trial court may be reversed 
82, 124,91 S.Ct. 674, 696, 27 L.Ed.2d 701 on appeal. To repeat the words of this 
(separate opinion of BRENNAN, J.».2 Court in Steffel, the most that can be said 

Justice WHITE attached possibly the is:" 'If a declaration .of total unconstitu
greatest significance to a federal declarato- tionality is affirmed by this Court, it fol
ry judgment, writing separately in Steffel lows that this Court stands ready to re
that "I would anticipate that a final declar- verse any conviction under the statute.''' 
atory judgment entered by a federal court 415 U.S., at 470, 94 S.Ct., at 1221 (quoting 
holding particular conduct of the federal Perez v. Ledesma, supra, 401 U.S., at 124, 
plaintiff to be immune on federal constitu- 91 S.Ct., at 696 (separate opinion of BREN
tiona I grounds from prosecution under NAN, J.».3 
state law should be accorded res judicata Since a final judgment declaring a state 
effect in any later prosecution of that very statute unconstitutional would not grant 

..l!51 conduct." .J.115 U.S., at 477, 94 S.Ct., at immunity for actions taken in reliance on 
1224 (concurring opinion). A declaratory the court's decision, certainly a preliminary 
judgment reversed on appeal, however, cer- injunction-which on its face does nothing 
tainly would not have such res judicata more than temporarily restrain conduct
effect. should not accomplish that result. Neither 

An individual who is imminently threat- the..J,preliminary injunction nor the subse- ..l!52 
ened with prosecution for conduct that he quent judgment declaring the statute un
believes is constitutionally protected should constitutional can fairly be construed as a 
not be forced to act at his peril. One grant of absolute immunity from enforce
purpose of the federal declaratory judg- ment of the Illinois statute.· 

2. See also 415 U.S., at 480, 94 S.Ct" at 1226 
(REHNQUIST, J., concurring) ("There is noth
ing in the [Declaratory Judgment] Act's history 
to suggest that Congress intended to provide 
persons wishing to violate state laws with a 
federal shield behind which they could carry on 
their contemplated conduct"); id., at 482, 94 
S.Ct., at 1227 ("A declaratory judgment is simply 
a statement of rights, not a 9inding order sup
plemented by continuing sanctions"). 

3. The fact that an unreviewed judgment does 
not provide absolute protection does not render 
the declaratory judgment of a district court or a 
court of appeals meaningless. As stated in Stef· 
fel: 
" 'Even where a declaration of unconstitutionalio 
ty is not reviewed by this Court, the declaration 

may still be able to cut down the deterrent 
effect of an unconstitutional state statute. The 
persuasive force of the court's opinion and judg
ment may lead state prosecutors, courts, and 
legislators to reconsider their respective respon
sibilities toward the statute. Enforcement .polio 
des or judicial construction may be changed, or 
the legislature may repeal the statute and start 
anew.''' 415 U.S., at 470, 94 S.Ct., at 1221 
(quoting Perez v. Ledesma. 401 U.S., at 125, 91 
S.Ct., at 697 (separate opinion of BRENNAN, 
J.». 

4. In Liner v. lafco, Inc., 375 U.S. 301, 84 S.Ct. 
391, 11 L.Ed.2d 347, the respondent obtained an 
injunction from a state court that restrained 
picketing at a construction site. Petitioners 
moved to dissolve the injunction on the ground 
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B 
My conclusions concerning the proper na

ture of injunctive and declaratory relief are 
..l!53 not based upon arcane interpre~ons of 

common law. Federal courts are courts of 
limited jurisdiction.s Before a federal 
court exercises any governmental power, it 
has a duty to determine its own jurisdiction 
to act. There simply is no constitutional or 
statutory authority that permits a federal 
judge to grant dispensation from a valid 
state law.6 

As I have written before, the federal 
judiciary can continue to perform its vital 

that the state court was without jurisdiction to 
adjudicate the controversy because the subject 
matter of the picketing was exclusively within 
the cognizance of the National Labor Relations 
Board. Petitioners' motion was denied by the 
state court and that decision was affirmed on 
appeal. This Court granted a petition for certio
rari. 

While the case was pending in the state appel
late court, construction at the site was complet
ed. This Court nevertheless held that the issue 
of whether the injunction had issued properly 
was not moot because the respondent remained 
liable on an indemnity bond if the injunction 
had issued wrongfully. The Court stated: 
"The petitioners plainly have 'a substantial stake 
in the judgment .... ' Fiswick v. United States, 
329 U.S. 211, 222, 67 S.Ct. 224, 230, 91 L.Ed. 
196, which exists apart from and is unaffected 
by the completion of construction. Their inter
est derives from the undertaking of respondent 
Jafco, Inc., in the injunction bond to indemnify 
them in damages if the injunction was 'wrong
fully' sued out. Whether the injunction was 
wrongfully sued out turns solely upon the an· 
swer to the federal question which the petition
ers have pressed from the beginning. If the 
answer of the Tennessee Court of Appeals to 
that question may not be challenged here. the 
petitioners have no recourse against Jafco on 
the bond." Id .• 375 U.S., at 305-306, 84 S.Ct., at 
394. 
In this case it does not appear that MITE is 
liable on an injunction bond. The posting of an 
indemnity bond, however, merely creates a 
right of action-that mayor may not otherwise 
exisf--for damages caused during the period 
that a wrongfully issued injunction was in ef. 
feet. In this case, such rights of action exist 
under an independent state law that we must 
presume to be valid. As in Liner, these rights of 
action may be pursued "if the injunction was 
'wrongfully' sued out"; and "[wJhether the in
junction was wrongfully sued out turns solely 
upon the answer to the federal question which 

function in our governmental structure 
only if it recognizes the limitations on its 
own legitimate authority. United States v. 
New York Telephone Co., 434 U.S. 159, 
178,98 S.Ct. 364, 375,54 L.Ed.2d 376 (STE
VENS, J., dissenting in part). A belief that 
a particular result appears reasonable or 
wise is an insufficient predicate for the 
exercise of federal judicial power. ~he ..l!S4 
District Court in this case entered both an 
injunction restraining certain conduct by 
the Illinois Secretary of State and a judg
ment declaring a state statute unconstitu
tional. It did not-because it could not-

the petitioners have pressed from the begin. 
ning." 

5. As stated by Chief Justice Marshall in Ex parte 
Bollman, 8 U.S. (4 Cranch) 75, 93, 2 L.Ed. 554: 

"As preliminary to any investigation of the 
merits of this motion, this court deems it proper 
to declare that it disdains all jurisdiction not 
given by the constitution, or by the laws of the 
United States. 

"Courts which originate in the common law 
possess a jurisdiction which must be regulated 
by the common law, until some statute shall 
change their established principles; but courts 
which are created by written law, and whose 
jurisdiction is defined by written law, cannot 
transcend that jurisdiction. It is unnecessary to 
state the reasoning on which this opinion is 
founded, because it has been repeatedly given 
by this court; and with the decisions heretofore 
rendered on this point, no member of the bench 
has. even for an instant, been dissatisfied." 

6. I do not suggest that, if the state law is valid, a 
federal court lacks jurisdiction to enter an in
junction restraining state officials from enforc
ing the statute. Such an injunction may be 
appropriate-and would be binding on the par· 
ties-to permit the federal court to preserve its 
jurisdiction pending final decision on the consti
tutionality of the statute. United States v. Mine 
Workers, 330 U.S. 258, 289-290, 67 S.Ct. 677, 
693-94. 91 L.Ed. 884. "Although only tempo
rary, the injunction does prohibit state and local 
enforcement activities against the federal plain
tiff pending final resolution of his case in the 
federal court." Doran v. Salem Inn, Inc.. 422 
U.S. 922, 931. 95 S.Ct. 2561, 2567, 45 L.Ed.2d 
648. Such an injunction does not contz'nue to be 
binding on the parties. however, if it is vacated 
on appeal; "an order issued by a court with 
jurisdiction over the subject matter and person 
must be obeyed by the parties until it is reversed 
by orderly and proper proceedings." United 
States v. Mine Workers, supra, 330 U.S., at 293. 
67 S.Ct., at 695 (emphasis added). 
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grant immunity from the requirements of a 
valid state law.7 As a result, this Court 
has jurisdiction to consider whether the 
judgment and relief entered by the District 
Court were proper.s 

II 
On the merits, I agree with the Court 

that the Illinois Take-Over Act is invalid 
because it burdens interstate cOl!!!,lerce. I 
therefore join Part V of its opinion. I am 
not persuaded, however, that Congress' de
cision to follow a policy of neutrality in its 
own legislation is tantamount to a federal 
prohibition against state legislation de
signed to provide special protection for in
cumbent management. Accordingly, al
though I agree with the Court's assess
ment of the impact of the Illinois statute, I 
do not join its pre-emption holding. 

Justice MARSHALL, with whom Justice 
BRENNAN joins, dissenting. 

The jurisdiction of this Court depends 
upon the existence of a live controversy. 
We may resolve a particular dispute only if 
the parties have a real interes.t in the out
come of that dispute. Otherwise, the case 
is moot, and must be dismissed. Roe v. 
Wade, 410 U.S. 113, 125, 93 S.Ct. 705, 712, 
35 L.Ed.2d 147 (1973); SEC v. Medical 
Committee for Human Rights, 404 U.S. 

7. A conflict between a federal rule of law and a 
state statute may nullify the state law. Al
though such invalidity may not be recognized or 
accepted until it is identified in litigation. in my 
opinion the conflict with a paramount rule of 
federal law nullifies a state law whether or not 
litigation is ever commenced. In other words. 
it is federal rules of law-and not the actions of 
federal judges-that may render a state law in
valid. 

8. Justice REHNQUIST concludes that this case 
is moot because the injunction restrains an en· 
forcement proceeding that has not yet begun. 
If his view were accepted, an injunction against 
a threatened criminal proceeding, see Dom
browski v. Pfister, 380 U.S. 479, 85 S.Ct. 1116, 14 
L.Ed.2d 22, would' never be appropriate. for the 
controversy between the parties would not yet 
be "ripe." MITE sought an injunction not only 
to prevent the Illinois Secretary of State from 
interfering with its attempted takeover of Chica
go Rivet, but also to bar the Secretary from 
proceeding against MITE for actions taken in 

403, 407, 92 S.Ct. 577, 580, 30 L.Ed.2d 560 
(1972). In my view, this case should have 
been dismissed. The parties to this appeal 
have no adversary interest in the outcome 
of this case. Their positions would be the 
same whether the Court approved the Illi-
nois Business Take-Over Act or struck it 
down. Because the Court finds that the 
Illinois Act is unconstitutional, there will be 
no further litigation. However, even if the 
Court had held that the Illinois Act is con
stitutional, and had lifted the permanent 
injunction that now restrains enforcement 
of the Act against MITE, there would be no 
basis for continued litigation. The Secre-
tary stated that if the decision below were 
reversed, he would initiate enforcement 
proceedings against MITE in~tate court, ...I!5G 

seeking civil and criminal penalties for its 
failure to comply with the Illinois Act. But 
a preliminary injunction was in effect at 
the time the alleged violations occurred. 
As I explain below, I believe that this in
junction would have barred the Secretary 
from seeking either civil or criminal penal-
ties for violations of the Act that occurred 
during that period. MITE would have a 
complete defense to such an action. 

I 
The Secretary argues that the case is not 

moot because the preliminary injunction 

violation of the statute. What is critical to the 
mootness question in this case is not that MITE 
abandoned the takeover before it was complet
ed, but that MITE engaged in conduct that vio
lated the terms of the Illinois statute. The ex
tent of MITE's violation of state law cannot be 
determinative of its interest in avoiding an en
forcement proceeding based on what MITE be· 
Iieved was constitutionally protected activity. 

Oil Workers v. Missouri. 361 U.S. 363, 80 S.Ct. 
391, 4 L.Ed.2d 373, relied on by Justice REHN
QUIST, does not compel a contrary result. In 
that case, the party subject to the injunction 
terminated the activity that had been enjoined. 
As a result, this Court refused to consider 
whether the injunction had issued properly, 
even though a resolution of that question would 
also have resolved other matters-based on sim· 
ilar questions of I~w-·pending in another pro
ceeding between the same parties. In this case, 
the party subject to the injunction-the Illinois 
Secretary of State-has not abandoned his de
sire to do what the injunction currently re
strains him from doing. 
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would not be a complete defense to a state 
enforcement action. He contends that the 
preliminary injunction merely barred him 
from commencing an enforcement action 
during the period the injunction was in 
effect. Thus, if this Court had decided that 
the statute is constitutional and 'had lifted 
the permanent injunction, the State would 
have been able to commence an action seek
ing penalties for any violations that oc
curred during the period the preliminary 
injunction was in effect. In other words, 
argues the Secretary, the preliminary in
junction only provided temporary security. 
It enabled MITE to go forward with the 
tender offer-subject to the risk that at 
some later stage, the constitutionality of 
the statute would be upheld, and the State 
would commence enforcement proceedings. 

Federal courts undoubtedly have the 
power to issue a preliminary injunction that 
restrains enforcement of a state statute, 

1. Unless the federal courts can grant prelimi
nary injunctions that provide permanent protec· 
tion, challenges to questionable state statutes 
may be deterred. A state statute may be either 
repugnant to the Constitution, or preempted by 
some federal law. Parties who wish to engage 
in conduct proscribed by state statutes may be 
reluctant to challenge their validity unless they 
can obtain permanent immunity from penalties. 
But there is a strong federal interest in encour· 
aging such challenges: the Constitution itself 
provides that the Constitution and federal stat· 
utes shall be "the supreme Law of the Land." 
Grants of permanent immunity help ensure that 
federal law will remain 'paramount. 

Holding that federal courts have power to 
grant permanent protection would not substan· 
tially limit state power. In fact, the impact on 
state power will be relatively insignificant. A 
federal court may grant a preliminary injunc· 
tion prohibiting the enforcement of a state stat· 
ute only when there is substantial doubt about 
the validity of the statute, and when the party 
seeking relief is able to show that he will suffer 
irreparable injury if an injunction is not grant
ed. It is true that under the rule I propose, if 
the statute is later determined to be valid, the 
State will never be able to prosecute the individ· 
ual that obtained the preliminary injunction for 
action taken while the injunction was in effect. 
However, the State will be free to prosecute him 
for actions occurring either before or after the 
injunction, and will also be able to prosecute 
other persons who violated the statute. In other 
words, the State will be barred only from prose· 
cuting the particular individual who requested 

subject to the condition that if the statute 
is later found to be valid, the State is free 
to seek penalties for violations that oc
curred during the period the injunction was 
in effect. In my view, however, federal 
courts also have the power to issue a pre
liminary injunction that offers permanent 
protection from penalties for violations of 
the statute that occurred during the period 
the injunction was in effect.1 Determining 

2hether a particular injunction provides .l!57 

temporary or permanent protection be
comes a question of interpretation. 

I believe that in the ordinary case, unless 
the order contains specific language to the 
contrary, it should be presumed that an 
injunction secures permanent protection 
from penalties for violations that occurred 
during the period it was in effect; the 
burden should be on the State to show that 
the injunction provided only temporary Se

curity.2 A presumptioIUin favor of perma- ...l!58 

the injunction for conduct undertaken during 
the pendency of the injunction. Moreover, it 
will be barred from prosecuting that individual, 
only because there was serious doubt about the 
constitutionality of the statute. and because he 
was able to show that he would suffer irrepara' 
ble injury if an injunction was not granted. 

2. It might be argued that because a party seek· 
ing a preliminary injunction must ordinarily 
post bond, there should be a presumption in 
favor of recovery of damages caused by a 
wrongfully issued preliminary injunction, 
However, the fact that an injunction bond is 
ordinarily required does not necessarily imply 
that the party against whom the injunction was 
issued is automatically entitled to damages. 
That party must still prove that damages are 
appropriate; the injunction bond merely pro
vides security, when the party is able to make 
such a sho~ing. 

It is true that when an injunction bond has 
been posted, and when the party-challenging the 
injunction has a right to recover damages on the 
bond, the question whether an injunction was 
properly isstied is not moot. See Liner v. Jafeo, 
Inc., 375 U.S. 301, 84 S.Ct. 391, 11 L.Ed.2d 347 
(1964). the District Court record does not re
veal that a bond was posted in this case. Even 
if a bond had been posted, however, this case 
would probably be moot; I bClieve that the 
State would not have '8 cauSe'of action for 
damages. If this Court had determined that the 
injunction was wrongfully entered, the State 
might argue that it was damaged because it was 

I 
I 
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nent protection is likely to reflect the inten
tions of the court that granted the motion. 
In acting upon a request for an injunction, 
it will recognize that short-term protection 
is often only marginally better than no 
protection at all. Parties seek to restrain 
the enforcement of a state statute, not just 
because they want short-term protection, 
but because they desire permanent immuni
ty for actions they take in reliance on the 
injunction. If they are contemplating ac
tion that might violate a state statute, they 
will take little solace from temporary im
munity-when they know that if they de
cide to act, enforcement proceedings might 
be initiated at some later stage.s 

..l.!59 .J.!iere, the preliminary injunction does not 
expressly state that it provides permanent 
immunity from penalties for violations of 
the Illinois Act that may occur during its 
effective period. The injunction provides 
only that the Secretary of State is enjoined 
from "issuing any cease and desist order or 
notice of hearing or from otherwise invok
ing, applying, or enforcing the Illinois Busi
ness Take-Over Act" against MITE. 
Record 16. However, I see no reason why 

unable to recover penalties for violations of the 
Take·Over Act that occurred during the period 
the preliminary injunction was in effect. Such 
an argument should not prevail. Lost penalties 
do not constitute the sort of damages recovera· 
ble on a bond. In any event, as I suggest in this 
dissent, I believe that the preliminary injunction 
should be interpreted as protecting MITE from 
penalties. Thus, it should also protect MITE 
from liability for "damages" sustained by the 
State because it could not bring an action for 
penalties. 

If a bond had been posted, the State might be 
able to recover costs or nominal damages on the 
bond. However, where there is no other basis 
for challenging the validity of an injunction, the 
possibility of such recovery is not sufficient to 
keep a case alive. If it were, then almost no 
case challenging an injunction could become 
moot. See Washjngto~ Market Co. v. District of 
Columbia, 137 U.S. 62, 11 S.C1. 4, 34 L.Ed. 572 
(1890) (court costs); Hernandez v. European 
Auto Collision, Inc.. 487 F.2d 378. 387 (CA2 
1973) (nominal damages); Kerrigan v. Boucher. 
450 F.2d 487 (CA2 1971) (nominal damages). 

3. cr. Steffel v. Thompson. 415 U.S. 452, 462, 94 
S.Ct. 1209, 1217,39 L.Ed.2d 50S (1974) (federal· 
court intervention is appropriate where the ap· 
plicant for relief is situated "between the Scylla 

the presumption in favor of permanent pro
tection should not be applied here. In this 
context, as the District Court must have 
recognized, permanent protection was 
needed. MITE sought an injunction, not 
just because it desired protection from en
forcement actions during the period it was 
actually making the tender offer, but also 
because it desired protection from such ac-
tions in the future. The Act provides for 
substantial civil and criminal penalties. 
MITE would have been reluctant to go 
forward with its offer, which entailed con
siderable expense, if there were some risk 
that it would be penalized later. Indeed, in 
the Schedule 14D-1 filed with the SEC, 
MITE expressly stated that it would not 
commence the tender offer unless it ob
tained injunctive relief. It also reserved 
the right to withdraw its offer if injunctive 
relief were initially granted, but later with
drawn. See Record, Plaintiffs Exhibit 14.4 

.J.!ntel-preting the injunction to provide per- ...l!60 

manent protection also ensures that MITE 
could never be penalized for acting in re
liance on the injunction.s MITE went for-
ward with the tender offer, reasonably be-

of intentionally flouting state law and the Char
ybdis of forgoing what he believes to be consti· 
tutionally protected activity in order to avoid 
becoming enmeshed in a criminal proceeding"). 
See also Hygrade Provision Co. v. Sherman, 266 
U.s. 497, 500, 45 S.Ct. 141, 142, 69 L.Ed. 402 
(1925); Terrace v. Thompson, 263 U.S. 197, 216. 
44 S.Ct. 15. 18, 68 L.Ed. 255 (1923); Salem Inn, 
Inc. v. Frank. 501 F.2d 18, 21 (CA2 1974). affd 
in relevant part sub nom. Doran v. Salem Inn, 
Inc., 422 U.S. 922,95 S.Ct. 2561.45 L.Ed.2d 648 
(1975). 

4. r also find it significant that the District 
Court's final order granting a permanent injunc
tion declares that the Illinois Act is "null and 
void and of no force and effect." App. to Juris. 
Statement 41a. A reasonable construction of 
the order granting a preliminary injunction is 
that it was also intended to render the act "null 
and void" while the injunction was in effect. 

5. It is relevant to note that although MITE 
sought injunctive relief prior to engaging in any 
action that could subject it to civil or criminal 
penalties, the State never sought a stay of the 
District Court's injunction either in that court or 
in the-Court of Appeals, and never expressed an 
intent to do so. 

-,., r _. 



,! ; 

2650 

"'--'---~--'~l 

102 SUPREME COURT REPOR1bt< 457 U.S. 660 

Heving that the District Court's order pro
vided complete immunity. Under the cir
cumstances, it would be improper to permit 
the State to penalize action taken while the 
injunction was in effect. In the past, this 
Court has recognized that reasonable re
liance on judicial pronouncements may con
stitute a valid defense to criminal prosecu
tion. See, e.g., Marks v. United States, 
430 U.S. 188, 97 S.Ct. 990, 51 L.Ed.2d 260 
(1977).6 

In addition to arguing that the prelimi
nary injunction should be interpreted to 
provide only temporary protection from a 
state enforcement action, the Secretary ar
gues that resolution of the mootness issue 
in this case should be controlled by Leroy 
v. Great Western United Corp., 443 U.S. 
173, 99 S.Ct. 2710, 61 L.Ed.2d 464 (1979). 
In that case, Great Western announced its 
intention to make a tender offer to pur
chase stock in another corporation. Idaho 
officials responsible for administering an 
Idaho statute governing corporate take
overs, see Idaho Code § 30-1501 et seq. 
(1980), objected to the offer and delayed its 
effective date. Great Western brought an 

.J.!Gl action il!..J!ederal District Court, seeking a 
declaration that the Idaho takeover law 
was unconstitutional, and an injunction re
straining Idaho officials from enforcing the 

6. In Marks, a conviction for transporting ob
scene materials was overturned, where the ma
terials were not obscene at the time of transpor
tation, but were rendered obscene at the time of 
trial by an intervening decision of this Court. 
See also Cox v. Louisiana, 379 U.S. 559, 569-571, 
85 S.Ct. 476, 483-484, 13 L.Ed.2d 487 (1965) 
(conviction for illegal picketing reversed where 
defendant had relied on permission from police 
officer); Raley v. Ohio, 360 U.s. 423, 437-439, 
79 S.Ct. 1257, 1265-1267,3 L.Ed.2d 1344 (1959) 
(conviction for refusal to testify before state 
commission reversed because witness had relied 
on opinion of commission chairman that he was 
privileged to remain silent); United States v. 
Mancuso, 139 F.2d 90 (CA3 1943) (defendant 
could not be held liable for ignoring induction 
notices issued while ex parte order staying in
duction was in effect). 

7. The Court did not reach the question whether 
the Idaho statute was unconstitutional. It con
cluded that the action should have been dis
missed on grounds of improper venue. 

statute. The District Court granted injunc
tive relief--that enabled Great Western to 
complete the acquisition_ This Court> in 
reviewing the case, held that the controver
sy was not moot. "[T]he question whether 
Great Western has violated Idaho's statute 
will remain open unless and until the Dis
trict Court's judgment is finally affirmed." 
Id., at 178, 99 S.Ct., at 2714.7 

Leroy v. Great Western United Corp. is 
easily distinguishable from this case. Un-
like MITE, Great Western took actions that 
might have violated the state takeover stat-
ute before it obtained injunctive relief. If 
this Court had decided that the Idaho stat-
ute was valid, Idaho officials might have 
been able to seek penalties for those prein
junction violations.s Leroy v. Great West-
ern United Corp. can also be distinguished 
on the ground that the takeover offer in 
that case was successful. If the Idaho 
statute had been found to be valid, then 
Idaho officials would have been able to 
seek a rescission of the takeover.9 Here, 
since the acquisition was never completed, 
Illinois officials could not seek rescission.Io 

..LFinally, this case does not fall within the ..l..!62 
exception to the mootness doctrine for 
cases that "are capable of repetition, yet 
evading review." Unless a class action is 

8. See Idaho Code §§ 30-1502 to 30-1504, 30-
1510 (1980). 

9. See Idaho Code § 30-1509 (1980) (allowing 
State to institute action for rescission). The 
Illinois Act also empowers the State to seek a 
court order rescinding sales that are unlawful 
under the Act. III.Rev.stat .• ch. 1211/2, 1T 137.62 
(1979). 

10. It is true that a rescission action would have 
been predicated on acts that were taken under 
cover of the preliminary injunction. However, 
I believe that injunctions should ordinarily be 
interpreted only as providing permanent protec
tion from penalties. The State should be barred 
from penalizing the offeror for acts that took 
place during the period the irijunction was in 
effect. However, if a court determines that the 
state statute is valid, the State should be free to 
provide a remedy for the continlJing effects of 
acts that violated the statute. In 'particular, a 
State should be permitted to dismantle a sue· 
cessful acquisition that violated a valid statute. 

i 
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involved, that exception applies only when 
the challenged action is too short to be 
fully litigated before its cessation, and 
when there is a reasonable expectation or a 
demonstrated probability that the same 
complaining party will be subject to the 
same action in the future. Illinois State 
Board of Elections v. Socialist Workers 
Party, 440 U.S. 173, 187, 99 S.Ct. 983, 991, 
59 L.Ed.2d 230 (1979); Weinstein v. Brad
ford, 423 U.S. 147, 149, 96 S.Ct. 347, 348, 
46 L.Ed.2d 350 (1975). The second require
ment has not been satisfied here. MITE 
has agreed not to renew its efforts to ac
quire Chicago Rivet. Thus, unless MITE 
breaches its agreement, II the State will 
never again have occasion to prevent MITE 
from making a takeover offer for Chicago 
Rivet. In addition, there has been no 
showing that MITE plans to acquire anoth
er corporation with substantial connection 
to Illinois. Thus, there is no demonstrated 
probability that the State will have occasion 
to prevent MITE from making a takeover 
offer for some other corporation. 

II 
The majority disposes of the mootness 

issue in a short paragraph. It concedes 
that the only possible basis for continued 
litigation in this case would be a state 
action for penalties. It further concedes 
that the preliminary injunction issued by 
the District Court may be a complete de
fense to an action for civil or criminal pen
alties. It argues, however, that the effect 
to be given the preliminary injunction 
should not be reached in this case. Rather, 
that question should be decided in a state 
enforcement action, if it is raised as a de
fense. Thus, contends the majority, the 
case is not moot. 

~G3 .J.!. am completely unpersuaded by the ma
jority's facile analysis. In deciding wheth
er a case is moot, the Court must deter
mine whether there is a live controversy. 

II. The possibility that MITE will breach its 
agreement does not bring this case within the 
"capable of repetition. yet evading review" ex
ception. The likelihood that such a breach will 

There is a live controversy in this case only 
if the State could seek penalties from 
MITE. Here, the State could not seek pen
alties from MITE. It may be true that the 
State could file a complaint if this Court 
were to lift the permanent injunction. 
However, this fact is not enough to keep 
the case alive where, as a matter of federal 
law, the complaint must be dismissed. If 
the action that the State plans to commence 
in state court lacks any merit-if MITE has 
an automatic defense to that action-then 
there simply is no controversy. 

This case is made more difficult because 
the Court has never before decided what 
effect should be given to preliminary in
junctions. But the fact that we must de
cide a novel question does not make the 
case any less moot. Certainly, if the Court 
had already held that a preliminary injunc
tion provides permanent immunity, the case 
would be moot even though the State could 
go into state court and seek penalties. 
Such a suit, which would be clearly frivo
lous, could not keep the dispute alive. 

The Court's refusal to confront the ques
tion whether a preliminary injunction 
would provide a complete defense is partic
ularly ironic, given its recent decision in 
Lane v. Williams, 455 U.S. 624, 102 S.Ct. 
1322, 71 L.Ed.2d 508 (1982). Respondents 
in that case had pleaded guilty in unrelated 
Illinois state-court prosecutions for burgla
ry, an offense punishable by imprisonment 
and a mandatory 3-year parole term. Nei
ther respondent was informed during his 
plea acceptance hearing that the negotiated 
sentence included the mandatory parole 
term. Each respondent completed his pris
on sentence but was reincarcerated for pa
role violation. While in custody, they filed 
petitions for federal habeas corpus, alleg
ing that their guilty pleas were invalid be
cause they were not informed of the man
datory parole requirement. The District 

occur is relatively small. The exception applies 
only when there is a reasonable expectation that 
the same action will occur in the future. 

.. .•. 
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Court decided to enter an order declaring 
the parole term void, and the United States 

l..!H ..L9ourt of Appeals for the Seventh Circuit 
affirmed. By the time the cases reached 
this Court, both respondents had completed 
their sentences, and their parole terms had 
expired. This Court held that the claims 
for relief were moot. In reaching this con
clusion, the Court determined that as a 
matter of Illinois law, no collateral conse
quences would flow from the parole revoca
tions. Thus, there would be no point in 
declaring the parole terms void. In other 
words, the Court reached out to decide a 
question of state law in order to hold that 
the case was moot. Here, by contrast, the 
Court refuses to confront an important 
question of federal law-deciding instead 
that the question should be left to a state 
court-so that it can avoid holding that the 
case is moot. 

III 
The parties to this appeal have no adver

sary interest in the resolution of the merits 
of this controversy. The majority acts 
without jurisdiction when it addresses the 
question whether the Illinois Business 
Take-Over Act is constitutional. Because I 
believe the case is moot, I would have 
vacated the judgment of the Court of Ap
peals, with instructions that it remand the 
case to the District Court with instructions 
to dismiss. 

Justice REHNQUIST, dissenting. 
I agree with Justice MARSHALL that 

this case does not present a justiciable con
troversy, but for a different reason. 

MITE obtained an injunction in order to 
effect a cash tender offer for the stock of 
Chicago Rivet. The injunction restrained 
the Illinois Secretary of State from inter
fering with the Chicago Rivet tender offer 
by enforcing the Illinois Business Take
Over Act against MITE. Three days after 

I. This case is unlike those in which this Court 
has found justiciable an action to enjoin a 
threatened criminal prosecution. The plaintiff 
in the present posture of this case no longer 

the District Court issued a permanent in
junction, MITE and Chicago Rivet reached 
an agreement and MITE withdrew its ex-
tant offer. Approximately one month la-
ter, MITE announced its decision not to 
make any tender offer. MITE iU!!ot pres- ..l..!65 

ently engaging in activity that is regulated 
by the Illinois statute, and there is no indi
cation that MITE intends to engage in any 
such activity in the future. Therefore, the 
facts that gave rise to this controversy 
over the constitutionality of Illinois' anti
takeover statutes no longer exist, and it is 
unlikely that they will be repeated in the 
future. As the tender offer has met its 
demise for reasons having nothing to do 
with the validity of the Illinois statute, the 
injunction is no longer necessary to accom-
plish the purposes for which it was ob
tained. MITE no longer needs an injunc-
tion in order to effect a tender offer for the 
shares of Chicago Rivet or any other corpo
ration subject to the Illinois Act. Nor does 
MITE need the injunction in order to pre
clude the Secretary from rescinding a com
pleted tender offer. 

Despite these developments which have 
occurred after the District Court issued the 
injunction, the Court concludes that the 
present controversy between the Illinois 
Secretary of State and MITE over the con
stitutionality of the Illinois Business Take
Over Act is not moot. According to the 
Court, the Illinois Secretary of State's in
tention to bring an enforcement l:l.ction 
against MITE keeps the present controver
sy alive. The possibility of a future en
forcement action, however, is insufficient 
for me to conclude that the controversy 
that is before the Court is not moot. l 

This Court has no power over a suit not 
pending before it. "'Our power only ex
tends over and is limited by the conditions 
of the case now before us.''' Oil Workers 
v. Missouri, 361 U.S. 363, 370, 80. S.Ct. 391, 

intends to engage in, or is presently engaging in, 
what is asserted to be federally protected activi· 
ty. .' 

t.." ;} l.t f , 
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396, 4 L.Ed.2d 373 (1960), quoting Ameri
can Book Co. v. Kansas ex rel. Nichols, 
193 U.S. 49, 52, 24 S.Ct. 394, 396, 48 L.Ed. 
613 (1904). A case pending in this Court 
may not be kept alive simply because simi
lar or identical issues are currently ripe for 
decision in a controversy between the same 

~66 parties in another court. See OilJlVorkers 
v. Missouri, 361 U.S., at 370-371, 80 S.Ct., 
at 396; American Book Co. v. Kansas ex 
rel. Nichols, supra, 193 U.S., at 51, 24 
S.Ct., at 395. A fortiori, this case may not 
be kept alive simply because there may 
exist a presently unripened controversy be
tween these same parties over the constitu
tionality of the same Act. This is so even 
if our resolution of the merits of the in
stant case will resolve certain defenses that 
MITE could raise in an enforcement action 
were one to be brought by the Secretary. 
It follows that this case is not alive simply 
because a decision on the merits in this 
case will determine whether or not the Sec
retary's threatened enforcement action 
may ever ripen into a live controversy. 

If an enforcement action were brought 
by the Secretary, "there is no way to know 
what the outcome of such a proceeding in 
the [Illinois] courts might be." Oil Work
ers v. Missouri, supra, 361 U.S., at 371, 80 
S.Ct., at 396. The Illinois courts may well 
conclude that the injunction constitutes a 
defense either on state law grounds or 
upon the grounds suggested by Justice 
MARSHALL in his dissent. The Illinois 
courts may also agree with MITE that the 
Business Take-Over Act is pre-empted by 
the Williams Act or that Illinois' regulation 
of interstate tender offers runs afoul of the 
Commerce Clause. The possibility that this 

2. Bus Employees v. Missouri, 374 U.S. 74, 83 
S.Ct. 1657, 10 L.Ed.2d 763 (1963), and Super 
Tire Engineering Co. v. McCorkle, 416 U.S. 115, 
94 S.Ct. 1694, 40 L.Ed.2d 1 (1974), are clearly 
distinguishable. In each case, subsequent devel
opments did not moot the controversy because 
the challenged statute affected the challenging 
party's current or planned activities. There is 
no suggestion in the instant case that the Illinois 
Business Take-Over Act has such an effect on 

Court might disagree with the Illinois 
courts' ultimate resolution of the issues 
arising in a presently unripe, but threat
ened, enforcement action hardly justifies 
the Court's resolution of important consti
tutional issues in the abstract posture in 
which they are currently presented.2 

...J!he Secretary and MITE dispute the pro- ...ll67 
priety of the injunction issued by the Dis-
trict Court in this case only with respect to 
a controversy that may ripen in another 
court. Because the controversy that is be-
fore the Court is no longer alive, I would 
vacate the judgment of the Court of Ap
peals and order that court to remand this 
case to the District Court with instructions ~ 

to dismiss the complaint. See Weinstein v. 
Bradford, 423 U.S. 147, 149, 96 S.Ct. 347, 
348, 46 L.Ed.2d 350 (1975); United States 
v. Munsingwear, Inc., 340 U.S. 36, 39, 71 
S.Ct. 104, 106, 95 L.Ed. 36 (1950). 

MITE. Nor do I believe that this case remains 
alive merely because it is the enjoined party 
who seeks appellate review. Otherwise, an en· 
joined party could always litigate the legal bases 
for the injunction even though the party who 
sought the injunction no longer needs the in
junction for the purposes for which it was ob
tained. Cf. University of Texas v. Camenisch, 
451 U.S. 390, 101 S.Ct. 1830, 68 L.Ed.2d 175 
(1981). 

------
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principle in certain situations, see id., at 
593-594, 99 S.Ct.; at 3019-3020 (STEVENS, 
J., dissenting in part), if we enforce the 
principle in state proceedings, surely we 
must insist on adherence to the same stan
dard in the federal judicial system. Ac
cordingly, I join Justice MARSHALL's dis
senting opinion. 

468 U.S. 364, 82 L.Ed.2d 278 

...ll64FEDERAL COMMUNICATIONS 
COMMISSION 

v. 
LEAGUE OF WOMEN VOTERS OF 

CALIFORNIA et al. 
No. 82-912. 

Argued Jan. 16, 1984. 
Decided July 2, 1984. 

Owner and operator of noncommercial 
educational broadcasting stations, and oth
ers, brought action challenging section of 
the Public Broadcasting Act of 1967 which 
forbids any noncommercial educational 
broadcasting station which receives a grant 
from the Corporation for Public Broadcast
ing to "engage in editorializing!' The 
United States District Court for the Central 
District of California, 547 F.Supp. 379, held 
that the challenged provision of the Act 
was unconstitutional, and the government 
appealed. The Supreme Court, Justice 
Brennan, held that: (1) the statute was 
specifically directed at a form of speech 
lying at the heart of the First Amendment 
protection, requiring that the Court be es
pecially careful in weighing the interests 
asserted in support of the restriction and in 
assessing the precision with which the ban 
was crafted; (2) the ban could not be justi
fied as protecting noncommercial edu
cational broadcasting stations from being 
coerced into becoming vehicles for govern
ment propagandizing or from becoming 

convenient targets for capture by private 
interest groups wishing to express their 
own partisan viewpoints and (3) restriction 
could not be justified under the spending 
power of Congress on theory that Congress 
has simply determined that it would not 
subsidize public broadcasting station edito
rials. 

Affirmed. 

Justice Rehnquist, with whom the 
Chief Justice and Justice White joined, filed 
a dissenting opinion. 

Justice White flled a dissenting state
ment. 

Justice Stevens flled a dissenting opin-
ion. 

1. Federal Civil Procedure <P2659 
Post judgment request for attorney 

fees is not considered a motion to amend or 
alter judgment under Rule 59(e) of the 
Federal Rules of Civil Procedure. Fed. 
Rules Civ.Proc.Rule 59(e), 28 U.S.C.A. 

2. Federal Courts <P471 
The Supreme Court did not lack juris

diction of appeal from district court deci
sion holding an act of Congress unconstitu
tional, on grounds that the government 
filed notice of appeal while motion to 
amend the district court's judgment was 
still pending, where motion related solely 
to the separable question of attorney fees; 
time for filing notice of appeal was proper
ly calculated from date initial judgment 
was rendered. F.R.A.P.Rule 4(a)(4), 28 
U.S.C.A.; U.S.Sup.Ct. Rule 11, subd. 3, 28 
U.S.C.A.; 28 U.S.C.A. §§ 1252, 2101(a). 

3. Constitutional Law <P90.1(1) 
Expression of editorial opinion on mat

ters of public importance is a kind of com
munication entitled to the most exacting 
degree of First Amendment protection. 
U.S.C.A. Const.Amend. 1. 

4. Commerce $:>59 
Congress, acting pursuant to the com

merce clause, has power to regulate the 
use of broadcast communication, as a 
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scarce and valuable national resource. that are asserted in support of this restrie
U.S.C.A. Const. Art. 1, § 8, cl. 3. tion and in assessing the precision with 

5. Telecommunications ~382 
Congress may, in exercise of its power 

to regulate broadcast communication, seek 
to assure that the public receives through 
this medium a balanced presentation of in
formation on issues of public importance 
that otherwise might not be addressed if 
control of the medium were left entirely in 
the hands of those who own and operate 
the broadcasting stations. U.S.C.A. Const. 
Art. I, § 8, cl. 3; Amend. 1. 

6. Constitutional Law ¢:::>90.1(9) 
Broadcasters are engaged in a vital 

and independent form of communicative ac
tivity such that the First Amendment must 
inform and give shape to the manner in 
which Congress exercises its regulatory 
power in this area, and broadcasters are 
entitled under the First Amendment to ex
ercise the widest journalistic freedom con
sistent with their public duties. U.S.C.A. 
Const.Amend. 1. 

7. Constitutional Law ~90.1(9) 
Restrictions imposed on broadcasters 

to advocate their own positions are upheld 
only when the Supreme Court is satisfied 
that the restriction is narrowly tailored to 
further a substantial governmental inter
est, such as ensuring adequate and bal
anced coverage of public issues, and mak
ing that judgment requires a critical exami
nation of interests of the public and broad
casters in light of the particular circum
stances of each case. U.S.C.A. Const. 
Amend. 1. 

S. Constitutional Law ~90.1(9) 
Section of the Public Broadcasting Act 

of 1967 which forbids any noncommercial 
educational broadcasting station which re
ceives a grant from the Corporation for 
Public Broadcasting to "engage in editori
alizing" is specifically directed at a form of 
speech that lies at the heart of First 
Amendment protection and imposes a ban 
defined solely on the basis of the content of 
suppressed speech, such that court must be 
especially careful in weighing the interests 

104A$,Ct.-31 

which the ban is crafted. Communications 
Act of 1934, §§ 390 et seq., 399, as amend
ed, 47 U.S.C.A. §§ 390 et seq., 399; U.S. 
C.A. Const.Amend. 1. 

9. Injunction ~S8 
Fact that congressional appropriation 

involves use of public monies to whieh 
some taxpayers may object does not mean 
that those taxpayers have a constitutional
ly protected right to enjoin such expendi
tures. 

10. Constitutional Law ¢:::>90.1(2) 
Interest in protecting taxpayers from 

use of public monies for purposes to which 
some taxpayers may object cannot be in
voked to justify congressional decision to 
suppress speech. U.s.C.A. Const.Amend. 
1. 

11. Constitutional Law ¢:::>90.1(9) 
Telecommunications ¢:::>432 
Section of the Public Broadcasting Act 

of 1967 forbidding any noncommereial edu
cational broadcasting station which re
ceives a grant from the Corporation for 
Public Broadcasting to "engage in editori
alizing" cannot be sustained on theory of 
preventing the use of taxpayer monies to 
promote private' views with which taxpay
ers may disagree, particularly since the 
statute is unrelated to this asserted pur
pose since all sorts of other controversial 
speech are subsidized by the Act. U.S.C.A. 
Const.Amend. 1; Communications Act of 
1934, § 399, as amended, 47 U.S.C.A., 
§ 399. 

12. Constitutional Law ~48(1, 4) 
Reviewing court may not easily set 

aside a considered congressional judgment 
as unconstitutional, but deference to legis
lative finding cannot limit judicial inquiry 
when First Amendment rights are at stake. 
U.S.C.A. Const.Amend. 1. 

13. Constitutional Law ~90.1(9) 
Telecommunications ~432 
Section of the Public Broadcasting Act 

of 1967 which forbids any noncommercial 
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educational broadcasting station which re
ceives a grant from the Corporation for 
Public Broadcasting to "engage in editori
alizing" cannot be upheld against claim of 
First Amendment violation on theory of 
protecting broadcasting stations from be
ing coerced into becoming vehicles for 
government propagandizing or objects of 
governmental influence, since the asserted 
interest is not substantially advanced by 
the statute given the elaborate structure 
otherwise established to insulate local sta
tions from governmental interference and 
the diversity of funding sources and the 
decentralized manner in which funds are 
secured. U.S.C.A. Const.Amend. 1; Com
munications Act of 1934, § 399, as amend
ed, 47 U.S.C.A. § 399. 

14. Constitutional Law e:=>90.1(9) 
Telecommunications cS=>432 
Section of Public Broadcasting Act of 

1967 which forbids noncommercial edu
cational broadcasting stations which re
ceive grant from the Corporation for Public 
Broadcasting to "engage in editorializing" 
could not be upheld against First Amend
ment challenge on theory that risk of local 
editorializing would place all public broad
casting in jeopardy, in light of fact that ban 
imposed was not sufficiently tailored to the 
harm sought to be prevented, in that it 
included a potentially infinite variety of 
speech, most of which would not be related 
in any way to governmental affairs, and 
since suppression of editorials would not 
serve to reduce risk of governmental retali
ation and interference since station 
management is fuBy able to broadcast con
troversial views as long as such views are 
not labeled as its own. U.S.C.A. Const. 
Amend. 1; Communications Act of 1934, 
§ 399, as amended, 47 U.S.C.A. § 399. 

15. Constitutional Law e:=>90.l(9) 
Telecommunications 03=>432 
Section of the Public Broadcasting Act 

of 1967 which forbids any noncommercial 
educational broadcasting station which re
ceives a grant from the Corporation for 
Public Broadcasting to "engage in editori
alizing" could not be upheld, in light of its 

restrictions on speech, on theory that 
management of stations owned and operat
ed by commissions established by state and 
local governments would be likely to broad
cast only editorials favorable to the state or 
local authorities that hold the purse 
strings, since the ban applies as well to 
stations not controlled in any way by state 
or local government and since the legisla. 
tive history of the Act indicates that Con
gress was concerned with federal govern
ment influence. U.S.C.A. Const.Amend. 1; 
Communications Act of 1934, § 399, as 
amended, 47 U.S.C.A. § 399. 

16. Constitutional Law cS=>90.1(9) 
Telecommunications e:=>432 
Section of the Public Broadcasting Act 

of 1967 which forbids noncommercial edu
cational broadcasting stations which re
ceive grants from the Corporation for Pub
lic Broadcasting to Uengage in editorializ
ing" cannot be upheld against First 
Amendment challenge pursuant to the sub
stantial interest of the government in en
suring that audiences will not be led to 
think that broadcaster's editorials reflect 
the official view of the government, since 
this interest can be fully satisfied by less 
restrictive means readily available, such as 
requiring broadcast of disclaimer. U.S. 
C.A. Const.Amend. 1; Communications Act 
of 1934, § 399, as amended, 47 U.S.C.A. 
§ 399. 

17. Constitutional Law €=>90.1(9) 
Telecommunications <::=:>432 
Section of the Public Broadcasting Act 

of 1969 which forbids noncommercial edu
cational broadcasting stations which re
ceive grants from the Corporation for Pub
lic Broadcasting to ((engage in editorializ.. 
ing" could not withstand First Amendment 
challenge pursuant to asserted interest in 
preventing noncommercial stations from 
becoming a privileged outlet for the politi
cal and ideological opinions of station own
ers and management, even assuming that 
such asserted interest is legitimate, in light 
of the over- and underinclusiveness of the 
ban since the same opinions may be aired 
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so long as they are communicated by a and an individual listener and viewer of 
commentator or guest appearing at the in- public broadcasting) brought an action in 
vitation of station and since public interest Federal District Court challenging the eon
in preventing stations from becoming stitutionality of § 399. The District Court 
forms for lopsided presentation of narrow granted summary judgment in appellees' 
partisan positions is already secured by favor, holding that § 399 violates the First 
variety of other less intrusive regulatory Amendment. 
means. U.S.C.A. Const.Amend. 1; Commu- Held: Section 399'5 ban on editorializ
nications Act of 1934, § 399, as amended, ing violates the First Amendment. pp. 
47 U.S.C.A. § 399. 3114-3129. 

18. Constitutional Law <s=>90.1(9) 
Telecommunications <s=>432 
Section of the Public Broadcasting Act 

of 1967 which forbids noncommercial edu
cational broadcasting stations which re
ceive grants from the Corporation for Pub
lic Broadcasting to "engage in editorializ
ing" cannot be upheld against First 
Amendment challenge pursuant to the 
spending power of Congress on theory that 
Congress has simply determined that it will 
not subsidize public broadcasting of editori
als, since the ban is not limited to use of 
federal funds, which cannot be limited to 
noneditorializing activities, and stations are 
barred from using even wholly private 
funds to finance editorial activity. U.S. 
C.A. Const.Amend. 1; Communications Act 
of 1934, § 399, as amended, 47 U.S.C.A. 
§ 399. 

Syllabus .. 
The Public Broadcasting Act of 1967 

(Act) established the Corporation for Public 
Broadcas:ing (CPB), a nonprofit corpora
tion, to disburse federal funds to noncom
mercial television and radio stations in sup
port of station operations and educational 
programming. Section 399 of the Act for
bids any noncommercial educational station 
that receives a grant from the CPB to 
"engage in editorializing." Appellees (Pa
cifica Foundation, a nonprofit corporation 
that owns and operates several noncom
mercial educational broadcasting stations 
that receive grants from the CPB, the 
League of Women Voters of California, 

* The syllabus constitutes no part of the opinion 
of the Court but has been prepared by the Re· 
porter of Decisions for the convenience of the 

(a) Congress, acting pursuant to the 
Commerce Clause, has power to regulate 
the use of the broadcast medium. In the 
exercise of this power, Congress may seek 
to assure that the public receives through 
this medium a balanced presentation of in
formation and views on issues of public 
importance that otherwise might not be 
addressed if control of the medium were 
left entirely in the hands of the owners and 
operators of broadcasting stations. At the 
same time, since broadcasters are engaged 
in a vital and independent form of commu
nicative activity, the First Amendment 
must inform and give shape to the manner 
in which Congress exercises its regulatory 
power. Thus, although the broadcasting 
industry operates under restrictions not im
posed upon other media, the thrust of these 
restrictions has generally been to secure 
the public's First Amendment interest in 
receiving a balanced presentation of views 
on diverse matters of public concern. As a 
result, the absolute freedom to advocate 
one's own positions without also presenting 
opposing viewpoints-a freedom enjoyed, 
for example, by newspaper publishers-is 
denied to broadcasters. Such restrictions 
have been upheld...ll6sby this Court only 
when they were narrowly tailored to fur
ther a substantial governmental interest, 
such as ensuring adequate and balanced 
coverage of public issues. Pp. 3114-3118. 

(b) The restriction imposed by § 399 is 
specifically directed at a form of speech
the expression of editorial opinions-that 
lies at the heart of First Amendment pro
tection, and is defined solely on the basis of 

reader. See United States v. Detroit Lumber Co" 
200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 
499. 
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the content of the suppressed speech. Sec
tion 899 singles out noncommercial broad
casters and denies them the right to ad
dress their chosen audience on matters of 
public importance. Pp. 3118-3120. 

(c) Section 399's broad ban on all edito
rializing by every station that receives CPB 
funds far exceeds what is necessary to 
protect against the risk of governmental 
interference or to prevent the public from 
assuming that editorials by public broad
casting stations represent the official view 
of government. The ban impermissibly 
sweeps within it a wide range of speech by 
wholly private stations on topics that do 
not take a directly partisan stand or that 
have nothing whatever to do with federal, 
state, or local government. Pp. 8120-8125. 

(d) The patent overinclusiveness and 
underinclusiveness of § 399's ban also un
dermines the likelihood of a genuine gov
ernmental interest in preventing private 
groups from propagating their own views 
via public broadcasting. Section 399 does 
not prevent the use of noncommercial sta· 
tions for the presentation of partisan views 
on controversial matters; instead, it merely 
bars a station from specifically labeling 
such issues as its own or those of its 
management. pp.3125-3127. 

(e) Section 399 cannot be justified on 
the basis of Congress' spending power as 
simply determining that Congress will not 
subsidize public broadcasting station edito
rials. R"gan v. Taxation With Represen
tation 0/ Washington, 461 U.S. 540, 103 
S.Ct. 1997, 76 L.Ed.2d 129, distinguished. 
Since a noncommercial educational station 
that receives only 1% of its income from 
CPB grants is barred absolutely from edi
torializing, such a station has no way of 
limiting the use of its federal funds to 
noneditorial activities, and, more important
ly, it is barred from using even private 
funds to finance its editorial activity. Pp. 
3127-3128. 

547 F.Supp. 379 (D.C.Ca1.1982), af
firmed. 

1. See S. Frost, Education's Own Stations 464 

Samuel A. Alito, Jr., Asst. U.S. Atty., 
Newark, N.J., for appellant. 

.,W6F'redric D. Woocher, Los Angeles, 
Cal., for appellees. 

Justice BRENN AN delivered the opinion 
of the Court. 

Moved to action by a widely felt need ro 
sponsor independent sources of broadcast 
programming as an alternative to commer
cial broadcasting, Congress set out in 1967 
to support and promote the development of 
noncommerl'ial, educational broadcasting 
stations. A keystone of Congress' pro
gram was the Public Broadcasting Act of 
1967, Pub.L. 90-129,81 Stat. 365, 47 U.S.C. 
§ 390 et seq., which established the Corpo
ration for Public Broadcasting, a nonprofit 
corporation authorized to disburse federal 
funds to noncommercial television and ra
dio stations in support of station operations 
and educational programming. Section 399 
of that Act, as amended by the Public 
Broadcasting Amendments Act of 1981, 
Pub.L. 97-85, 95 Stat. 730, forbids any 
Iinoncommercial educational broadcasting 
station which receives a grant from the 
Corporation" to Ilengage in editorializing." 
47 U.S.C. § 399. In this case, we are called 
upon to decide whether Congress, by im
posing that restriction, has passed a '1aw 
. .. abridging the freedom of speech, or of 
the press" in violation of the First Amend
ment of the Constitution. 

.,ll671 

A 
The history of noncommercial, education

al broadcasting in the United States is as 
old as broadcasting itself.l In its fa-st ef
forts to regulate broadcasting, Congress 
made no special provision for noncommer
cial,' educational broadcasting stations. 
Under the Radio Act of 1927 and the Com
munications Act of 1934, such stations 
were subject to the same licensing require
ments as their commercial counterparts. 
As commercial broadcasting rapidly ex-

(1937). 

" f.~ 
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panded during the 1930's, however, the per- ed on "the vigor of its local stations," but 
centage of broadcast licenses held by non- that these stations were hobbled by chronic 
commercial stations began to shrink. In underfinancing, the Carnegie Commission 
1939, recognizing the potential effect of called upon the Federal Government to sup
these commercial pressures on educational plement existing state, local, and private 
stations, the Federal Communications Com- financing so that educational broadcasting 
mission (FCC or Commission) decided to could realize its full potential as a true 
reserve certain frequencies for educational alternative to commercial broadcasting. 
radio, 47 CFR §§ 4.131-4.133 (1939), and in Carnegie I, at 33-34,36-37,3 In fashioning 
1945, the Commission allocated 20 frequen- a legislative proposal to carry out this vi
cies on the new FM spectrum exclusively sion, the Commission recommended the cre
for educational use, FCC, Report of Pro- ation of a nonprofit, nongovernmental 
posed Allocations 77 (1945). Similarly, in "Corporation for Public Television" to pro-
1952, with the advent of television, the FCC vide support for noncommercial broadcast
reserved certain television channels solely ing, including funding for new program 
for educational stations. Television As- production, local station operations, and the 
signments, 41 F.C.C. 148 (1952). Helped in establishment of satellite interconnection 
part by these allocations, a wide variety of facilities to permit nationwide distribution 
noncommercial stations, some funded by of educational programs to all local sta
state and local governments and others by tions that wished to receive and use them. 
private donations and foundation grants, Id., at 37-38. 
developed during this period.2 The Commission's report met with wide-

It was not until 1962, however, that Con- spread approval, and its proposals became 
gress provided any direct financial assist- the blueprint for the Public Broadcasting 
ance to noncommercial, educational broad- Act of 1967, which established the basic 
casting. This first step was taken with the framework of the public broadcasting sys
passage of...J..a.68the Educational Television tern of today. Titles I and III 0!h69the Act 
Act of 1962, Pub.L. 87-447, 76 Stat. 64, authorized over $38 million for continued 
which authorized the former Department HEW construction grants and for the 
of Health, Education, and Welfare (HEW) study of instructional television. Title II 
to distribute $32 million in matching grants created the Corporation for Public Broad
over a 5-year period for the construction of casting (CPB or Corporation), a nonprofit, 
noncommercial television facilities. private corporation governed by a 15-per· 

Impetus for expanded federal involve- son, bipartisan Board of Directors appoint
ment came in 1967 when the Carnegie Cor- ed by the President with the advice and 
poration sponsored a special commission to consent of the Senate.4 The Corporation 
review the state of educational broadcast- was given power to fund "the production of 
ing. Finding that the prospects for an . .. educational television or radio pro
expanded public broadcasting system rest- grams for national or regional distribu-

2. For a review of the history of public broad· 
casting, see Carnegie Commission on Education
al Television, Public Television: A Program for 
Action 21-29 (1967) ("Carnegie In); Carnegie 
Commission on the Future of Public Broadcast· 
ing, A Public Trust 33-34 (1979) ("Carnegie U"). 
See also S.Rep. No. 93-123, pp. '--6 (1973). 

3. Although its recommendations were later ap
plied by Congress to noncommercial education· 
al radio as well, the Commission's report ad· 
dressed solely the problems and prospects of 
what it called "public television." This term 
was coined by the authors of the report not to 

distinguish noncommercial, educational broad. 
casting from "private" commercial broadcast
ing, but rather to identify a larger view of the 
potential of noncommercial broadcasting com
prising not only "instructional" programming 
but also educational, political, and cultural pro· 
gramming broadly defined. See Carnegie I. at 
1. 

4. The structure of the Board was modified in 
1981 to provide for 10, rather than 15 members. 
47 U.S.C. § 396(c), as amended by Pub.L. 97-35, 
Title XU, § 1225(a)(1), 95 Stat. 726. 
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tion," 47 U.S.C. § 396(g)(2)(B) (1976 ed.), to 
make grants to local broadcasting stations 
that would "aid in financing local edu
cational '" programming costs of such 
stations," § 396(g)(2)(C), and to assist in 
the establishment and development of na
tional interconnection facilities. 
§ 396(g){2)(E).5 Aside from conferring 
these powers on the Corporation, Congress 
also adopted other measures designed both 
to ensure the autonomy of the Corporation 
and to protect the local stations from gov
ernmental interference and control. For 
example, all federal agencies, officers, and 
employees were prohibited from "exer
cis[ing] any direction, supervision or con
trol" over the Corporation or local stations, 
§ 398, and the Corporation itself was for
bidden to "own or operate any television or 
radio broadcast station," § 396(g)(3), and 
was further required to "carry out its pur
poses and functions .. , in ways that will 
most effectively assure the maximum free-

s. In accordance with the Act, an interconnec-
tion system was formally developed in 1969 
when the Public Broadcasting Service (PBS) 
was created. Today, PBS is a private, nonprofit 
membership corporation governed by a Board 
of Directors elected by its membership, which 
consists of the licensees of noncommercial, edu
cational television stations located throughout 
the United States. See Brief for PBS et al. as 
Amici Curiae 1. National Public Radio (NPR) 
was established in 1970 and performs an analo
gous service for public radio stations. 

6. In addition to Pacifica Foundation, appellees 
include the League of Women Voters of Califor
nia. and Congressman Henry Waxman, who is a 
regular listener and viewer of public broadcast· 
ing. 

7. As first enacted in 1967, § 399 provided: 
''No noncommercial educational broadcasting 

station may engage in editorializing or may 
support or oppose any candidate for political 
office." Pub.L. 90-129, Title II, § 201(8). 81 
Stat. 368. 

Although the statutory language remained the 
same, this provision was redesignated as 
§ 399(a) in 1973 when subsection (b), requiring 
public stations to "retain an audio recording of 
each of its broadcasts of any program in which 
any issue of public importance is discussed," 
was added. Pub.L. 93-84, § 2, 87 Stat. 219. 
Because appellees filed their complaint in 1979. 
their suit was initially directed at § 399(a). 
Subsection (b) was found unconstitutional by 
the Court of Appeals for the District of Colum. 

dom ... from..J17ointerference with or con· 
trol of program content" of the local sta
tions. § 396(g){1}(D). 

B 

Appellee Pacifica Foundation is a non
profit corporation that owns and operates 
several noncommercial educational broad
casting stations in five major metropolitan 
areas.s Its licensees have received and are 
presently receiving grants from the Corpo
ration and are therefore prohibited from 
editorializin.cJ by the terms of § 399, as 
originally enacted and as recently amend
ed.' In April 1979. appellees brought this 
suit in the United States District Court for 
the Central District of California challeng
ing the constitutionality of former § 899. 
In October 1979, the Department of Justice 
informed .. llnboth Houses of Congress and 
the District Court that it had decided not to 
defend the constitutionality of the statute.s 

bia Circuit, Commul1ity-Service Broadcasting of 
Mid-America. Inc. v. FCC, 192 U.s.App.D.C. 448. 
593 F.2d 1102 (1978), and was deleted by Con· 
gress in 1981. Pub.L. 97-35, Title XII, § 1229, 
95 Stat. 730. 

Also as part of those 1981 amendments, Con
gress revised and redesignated former § 399(a) 
by confming the ban on editorializing to sta· 
tions receiving CPB grants and by separately 
prohibiting political endorsements by all sta
tions; § 399 in its current form provides in full: 

"No noncommercial educational broadcasting 
station which receives a grant from the CoJl)O
ration for Public Broadcasting under subpart C 
of this part may engage in editorializing. No 
noncommercial educational broadcasting sta
tion may support or oppose any candidate for 
public office." 47 U.S.C. § 399. 

8. As then Attorney General Civiletti explained: 
"After careful consideration, we have conclud

ed that Section [3991 violates the First Amend· 
ment guarantees of freedom of speecb &nd free
dom of the press by restricting the ability of 
public broadcasting stations to comment on 
matters of public interest .... 

"The Department of Justice is, of course, fully 
mindful of its duty to support the laws enacted 
by Congress. Here, however, the Department 
bas determined. after careful study and deliber· 
ation. that reasonable arguments cannot be ad
vanced to defend the challenged statute." Let· 
ter from Attorney General Benjamin R. Civiletti 
to Senate Majority Leader Robert C. Byrd (Oct. 
11, 1919), App. 13-14. 
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The Senate then adopted a resolution di
recting its· counsel to intervene as amicus 
curiae in support of § 399. Counsel ap
peared and subsequently obtained dismis
sal of the lawsuit for want of a justiciable 
controversy because the Government had 
decided not to enforce the statute. While 
appellees' appeal from this disposition was 
pending before the Court of Appeals for 
the Ninth Circuit, however, the Department 
of Justice under a new administration an
nounced that it would defend the statute. 
The Court of Appeals then remanded the 
case to the District Court; the District 
Court permitted the Senate counsel to with
draw from the litigation, and, finding that 
a concrete controversy was now presented, 
vacated its earlier order of dismissal. 
While the suit was pending before the Dis
trict Court, Congress, as already men
tioned, see n. 7, supra, amended § 399 by 
confining the ban on editorializing to non· 
commercial stations that receive Corpora
tion grants and by separately prohibiting 
all noncommercial stations from making po
litical endorsements, irrespective of wheth
er they receive federal funds. Subsequent
ly, appellees amended their complaint to 
reflect this change, challenging only the 
ban on editorializing.9 

[1,2] ..l1JzThe District Court granted 
summary judgment in favor of appellees, 
holding that § 399's ban on editorializing 

9. In their amended complaint, appellees did not 
challenge the provision in § 399 prohibiting all 
noncomillercial educational broadcasting sta· 
tions from "support[ing] or oppos[ing] any can
didate for public office." Neither party suggests 
that the two sentences of § 399 are so insevera· 
ble that we may not consider the constitutionali
ty of one without also reviewing the other. In
deed, as the Federal Communications Commis
sion explained before the District Court, "[nlew 
section 399 does more than reinforce the sever· 
ability of the two prOVisions by setting them 
forth in separate sentences," it also confines the 
ban on editorializing to stations that receive 
CPB grants while extending a separate ban on 
political endorsements to all public stations. 
Defendant's Supplemental Memorandum on 
Amendment of Section 399, p. 4 (Sept. 15, 1981). 
We therefore express no view of the constitu
tionality of the second sentence in § 399. Cf, 
First National Bank of Boston v. BeUott~ 435 
U.S. 765, 788, n. 26, 98 S.Ct. 1407, 1422, n. 26, 55 

violated the First Amendment. 547 
F.Supp. 379 (1982). The court rejected the 
Federal Communications Commission's con
tention that "§ 399 serves a compelling 
government interest in ensuring that fund
ed noncommercial broadcasters do not be
come propaganda organs for the govern
ment." Id., at 384-385. Noting the di
verse sources of funding for noncommer
cial stations, the protections built into the 
Public Broadcasting Act to ensure that 
noncommercial broadcasters remain free of 
governmental influence, and the require
ments of the FCC's fairness doctrine which 
are designea to guard against one-sided 
presentation of controversial issues, the 
District Court concluded that the asserted 
fear of Government control was not suffi
ciently compelling to warrant § 399's re
striction on speech. Id., at 386. The court 
also rejected the contention that the restric
tion on editorializing as necessary to en
sure that Government funding of noncom
mercial broadcast stations does not inter
fere with the balanced presentation of opin
ion on those stations. Id" at 387. The 
FCC appealed from the District Court judg
menlli73directly to this Court pursuant to 
28 U.S.C. § 1252. We postponed considera
tion. of the question of our jurisdiction to 
the merits, 460 U.S. 1010, 103 S.Ct. 1249, 75 
L.Ed.2d 479 (1983),10 and we now affirm. 

L.Ed.2d 707 (1978) (noting that "our considera· 
tion of a corporation's right to speak on issues 
of general public interest implies no compara· 
ble right in the quite different context of partic
ipation in a political campaign for election to 
public officc"-a separate restriction not chal· 
lenged in that case). 

10. Relying on our recent decision in Griggs v . 
Provident Consumer Discount Co., 459 U.s. 56, 
103 S.Ct. 400, 74 L.Ed.2d 225 (1982) (per cu
riam), appellees contend that we lack jurisdic· 
tion because the FCC filed its notice of appeal 
while a motion to amend the District Court's 
judgment was still pending. Our decision in 
Griggs, however, rested squarely on the plain 
language of new Federal Rule of Appellate Pro
cedure 4(a)(4), which specifically provides: "A 
notice of appeal filed before the disposition of 
[a Rule 59(e) motion] shall have no effect. A 
new notice of appeal must be filed within the 
prescribed time measured from the entry of the 
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....ll74II 
We begin by considering the appropriate 

standard of review. The District Court 
acknowledged that our decisions.JJ,7shave 
generally applied a different First Amend-

order disposing of the motion .... " See 459 
U.S., at 61, 104 S.Ct., at 403. Because this case 
comes to us directly from the District Court via 
28 U.C.A. § 1252, the question whether the 
FCC's notice of appeal was effective to vest this 
Court with appellate jurisdiction turns not on 
Rule 4(a)(4), but rather on our own Rule 11.3. 
The express language of Rule 4(a){4) found dis
positive in Griggs has no direct equivalent in 
our Rule 11.3, which simply provides that "if a 
petition for rehearing is timely filed by any 
party ... , the time for filing the notice of appeal 
... runs from the date of the denial of rehear
ing or the entry of a subsequent judgment." By 
its terms, therefore, our Rule does not deter
mine whether a notice of appeal filed during the 
pendency of a motion to amend is ineffective to 
vest appellate jurisdiction in this Court. We 
have observed, however, that the filing of a 
petition for rehearing or a motion to amend or 
alter the judgment "suspend(s] the finality of the 
[original] judgment," thereby extending the time 
for filing a notice of appeal "until [the lower 
court's1 denial of the motion ... restores" that 
finality. Communist Party of Indiana v. U1tit
comb, 414 U.S. 441, 445, 94 S.Ct. (;56, 660, 38 
L.Ed.2d 635 (1974). At the same time, we have 
emphasized that the rule requiring suspension 
of a judgment's finality for purposes of appeal 
during the pendency of a post judgment motion 
for reconsideration applies only when such a 
motion actually seeks an "alteration of the 
rights adjudicated" in the court's first judgment. 
Department of Banking of Nebraska v. Pink, 317 
U.S. 264, 266, 63 S.Ct. 233, 234, 87 LEd. 254 
(1942) (per curiam); see also FTC v. Minne
apolis.Honeywell Regulator Co., 344 U.s. 206, 
211, 73 S.Ct. 245, 248, 97 L.Ed. 245 (1952) 
("mere fact that a judgment previously entered 
is reentered or revised in an immaterial way 
does not toll the time within which review must 
be sought"). 

The FCC has brought this appeal pursuant to 
§ 1252, which permits direct appeal to this 
Court from "an interlocutory or a final judg
ment ... holding an Act of Congress unconstitu
tional." Section 1252 departs significantly from 
the general congressional policy of minimizing 
the mandatory docket of this Court and reflects 
instead Congress' "unambiguou[sl mandat[e]" 
that we afford immediate direct review of aU 
decisions that call into doubt the constitutionali
ty of Acts of Congress. McLucas v. DeCham
plain, 421 U.S. 21, 31, 95 S.Ct. 1365, 1371, 43 
L.Ed.2d 699 (1975). It is clear that the motion 
filed by the FCC following the entry of the 
District Court's August 6 order was directed not 

ment standard for broadcast regulation 
than in other areas, but after finding that 
no special characteristic of the broadcast 
media justified application of a less strin
gent standard in this case, it held that 

at the court's judgment holding § 399 unconsti
tutional, but rather at the wholly collateral issue 
of whether appellees were entitled to recover 
attorney's fees and costs. Prior to the court's 
decision, the question of attorney's fees had 
never been briefed or discussed by the parties; 
nevertheless, the court, acting sua sponte, in· 
cluded in its August 6 orde .... an award of "rea
sonable attorneys' fees and costs" to appellees. 
Recognizing that the court's order had been 
entered in the absence of any application for 
fees and without benefit of briefing, the FCC 
sought, through its post judgment motion, to re
store the status quo ante with respect to the 
question of fees in order to allow time for full 
briefing. The District Court, in an order en
tered November 1, did precisely that by striking 
the award of attorney's fees from the August 6 
order, and, taking the question of fees under 
advisement. 

As we recognized in White v. New Hampshire 
Dept. of Employment Secu.rity, 455 U.S. 445, 102 
S.Ct. 1162, 71 L.Ed.2d 325 (1982), an "award [of 
attorney's fees} is uniquely separable from the 
cause of action" that is settled by a court's 
judgment on the merits, and therefore a post· 
judgment request for attorney's fees is not con
sidered a motion to amend or alter the judg
ment under Rule 59(e) of the Federal Rules of 
Civil Procedure. ld., at 452, 102 S.Ct., at 1166. 
Since, as appellees concede, the FCC's motion in 
this case related solely to the "uniquely separa· 
ble" question of attorney's fees and was in no 
way directed at the District Court's judgment 
"holding an Act of Congress unconstitutional," 
28 U.s.C. § 1252, it is true here, as it was in 
Department of Banking v. Pink, su.pra. that the 
District Court was not asked to "alter its adjudi
cation of the rights of the parties," and conse· 
quently the finality of the judgment which the 
FCC seeks to have reviewed "was never suspend
ed." Id., at 266, 63 S.Ct., at 234. Accordingly, 
we think the time for filing the FCC's notice of 
appeal was properly calculated from t.he date 
the District Court's initial judgment was ren
dered, and its notice is therefore timely within 
28 U.S.C. § 2101(a). ' A different result would 
frustrate the clear purpose of § 1252 to permit 
"prompt determination by the court of last re
sort of disputed questions of the constitutionali
ty of acts of the Congress," H.R.Rep. No. 212, 
75th Cong., 1st Sess., 2 (1937), since an appeal 
from a judgment "holding an Act of Congress 
unconstitutional" would be delayed by collateral 
issues having no bearing whatever on the judg
ment from which the appeal is taken. 
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§ 399 could survive constitutional scrutiny 
only if it served a "compelling" governmen· 
tal interest. 547 F.Supp., at 384. Claiming 
that the court drew the wrong lessons from 
our prior decisions concerning broadcast 
regulation, the Government contends that a 
less demanding standard is required. It 
argues that Congress may, consistently 
with the First Amendment, exercise broad 
power to regulate broadcast speech be· 
cause the medium of broadcasting is sub
ject to the "special characteristic" of spec
trum scarcity-a characteristic not shared 
by other media-which calls for more ex
acting regulation. This power, in the 
Government's view, includes authority to 
restrict the ability of all broadcasters, both 
commercial and noncommercial, to editori
alize. Brief for Appellant 31. Moreover, 
given the unique role of noncommercial 
broadcasting as a source of "programming 
excellence and diversity that the commer
cial sector could not or would not produce," 
id., at 33, Congress was entitled to impose 
special restrictions such as § 399 upon 
these stations. The Government concludes 
by urging that § 399 is an appropriate and 
essential means of furthering "important" 
governmental interests, id., at 34, 35, 39, 
which leaves open the possibility that a 
wide variety of views on matters of public 
importance can be expressed through the 
medium of noncommercial educational 
broadcasting. 

[3] At first glance, of course, it would 
appear that the District Court applied the 
correct standard. Section 399 plainly oper
ates to restrict the expression of editorial 
opinion on matters of public importance, 
and, as we have repeatedly explained. com
munication of this kind is entitled to the 
mos~7sexacting degree of First Amend
ment protection. E.g., Minneapolis Star 

11. See FCC v. National Citizens Committee for 
Broadcasting, 436 U.S. 775, 799-800, 98 S.Ct. 
2096, 2114, 56 L.Ed.2d 697 (1978); Columbia 
Broadcasting System, Inc. v. Democratic Nation. 
al Committee, 412 U.S. 94. 101-102. 93 S.Ct. 
2080, 2086, 36 L.Ed.2d 772 (1973); Red Lion 
Broadcasting Co. v. FCC, 395 U.S. 367, 387-390, 
89 S.Ct. 1794, 1805-1806,23 L.Ed.2d 371 (1969); 
National Broadcasting Co. v. United States, 319 

& Tribune Co. v. Minnesota Commission
er of Revenue, 460 U.S. 575, 585, 103 S.Ct. 
1365, 1371-1372, 75 L.Ed.2d 295 (1983); 
First National Bank of Boston v. Bellott~ 
435 U.S. 765, 776-777, 98 S.Ct. 1407, 1415-
1416, 55 L.Ed.2d 707 (1978); Buckley v. 
Valeo, 424 U.S. 1, 14,96 S.Ct. 612. 632,46 
L.Ed.2d 659 (1976); Thornhill v. Alabama, 
310 U.S. 88. 101-102. 60 S.Ct. 736, 744, 84 
L.Ed. 1093 (1940). Were a similar ban on 
editorializing applied to newspapers and 
magazines, we would not hesitate to strike 
it down as violative of the First Amend· 
ment. E.g .• Mills v. Alabama, 384 U.S. 
214, 86 S.Ct. 1434, 16 L.Ed.2d 484 (1966). 
But. as the Government correctly notes, 
because broadcast regulation involves 
unique considerations, our cases have not 
followed precisely the same approach that 
we have applied to other media and have 
never gone so far as to demand that such 
regulations serve "compelling" governmen
tal interests. At the same time, we think 
the Government's argument loses sight of 
concerns that are important in this area 
and thus misapprehends the essential 
meaning of our prior decisions concerning 
the reach of Congress' authority to regu
late broadcast communication. 

[4] The fundamental principles that 
guide our evaluation of broadcast regula
tion are by now well established. First, we 
have long recognized that Congress, acting 
pursuant to the Commerce Clause. has 
power to regulate the use of this scarce 
and valuable national resource. The dis· 
tinctive feature of Congress' efforts in this 
area has been to ensure through the regu
latory oversight of the FCC that only those 
who satisfy the "public interest, conve
nience, and necessity" are granted a license 
to use radio and television broadcast fre
quencies. 47 U.S.C. § 309(a).11 

U.S. 190, 216, 63 S.Ct. 997. 1009, 87 L.Rd. 1344 
(1943); Federal Radio Comm'n v. Nelson Bros. 
Bond &- Mortgage Co., 289 U.S. 266, 282, 53 S.Ct. 
627, 635, 77 L.Ed. 1166 (1933). 

The prevailing rationale for broadcast regula
tion based on spectrum scarcity has come under 
increasing criticism in recent years. Critics, 
including the incumbent Chairman of the FCC, 
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[5J .. U:I7Second, Congress may, in the ex
ercise of this power, seek to assure that the 
public receives through this medium a bal
anced presentation of information on issues 
of public importance that otherwise might 
not be addressed if control of the medium 
were left entirely in the hands of those who 
own and operate broadcasting stations. 
Although such governmental regulation 
has never been allowed with respect to the 
print media, Miami Herald Publishing Co. 
v. Tornillo, 418 U.S. 241, 94 S.Ct. 2831, 41 
L.Ed.2d 730 (1974), we have recognized 
that "differences in the characteristics of 
new media justify differences in the First 
Amendment standards applied to them." 
Red Lion Broadcasting Co. v. FCC, 395 
U.S. 367, 386, 89 S.Ct. 1794, 1804, 23 
L.Ed.2d 371 (1969). The fundamental dis
tinguishing characteristic of the new medi
um of broadcasting that, in our view, has 
required some adjustment in First Amend
ment analysis is that "[b Jroadcast frequen
cies are a scarce resource [that] must be 
portioned out among applicants." Colum
bia Broadcasting System, Inc. v. Demo
cratic National Committee, 412 U.s. 94, 
101, 93 S.Ct. 2080, 2086, 36 L.Ed.2d 772 
(1973). Thus, our cases have taught that, 
given spectrum scarcity, those who are 
granted a license to broadcast must serve 
in a sense as fiduciaries for the public by 
presenting "those views and voices which 
are representative of [their] community 
and which would otherwise, by necessity, 
be barre.;, from the airwaves." Red Lion, 
supra, at 389, 89 S.Ct., at 1806. As we 
observed in because "[i]t is the purpose of 
the First Amendment to preserve an unin
hibited marketplace of ideas in which truth 
will ultimately prevail, ... the right of the 
public to receive suitable access to social, 
political, esthetic, moral, and other ideas 
and experiences [through the medium of 
broadcastingJ.,Wsis crucial here [and it] 
may not constitutionally be abridged either 

charge that with the advent of cable and satel
lite television technology, communities now 
have access to such a wide variety of stations 
that the scarcity doctrine is obsolete. See, e.g., 
Fowler & Brenner, A Marketplace Approach to 
Broadcast Regulation, 60 Texas LRev. 207. 221-

by Congress or by the FCC." 395 U.S., at 
390, 89 S.Ct., at 1806. 

[6] Finally, although the Government's 
interest in ensuring balanced coverage of 
public issues is plainly both important and 
substantial, we have, at the same time, 
made clear that broadcasters are engaged 
in a vital and independent form of commu
nicative activity: As a result, the First 
Amendment must inform and give shape to 
the manner in which Congress exercises its 
regulatory ~ower in this area. Unlike com
mon carriers, broadcasters are "entitled un
der the First Amendment to exercise 'the 
widest journalistic freedom consistent with 
their public [duties].''' CBS, Inc. v. FCC, 
453 U.S. 367, 395, 101 S.Ct. 2813, 2829, 69 
L.Ed.2d 706 (1981) (quoting Columbia 
Broadcasting System, Inc. v. Democratic 
National Committee, supra, at 110, 93 
S.Ct., at 2090). See also FCC v. Midwest 
Video Corp., 440 U.S. 689, 703, 99 S.Ct. 
1435, 1442, 59 L.Ed.2d 692 (1979). Indeed, 
if the public's interest in. receiving a bal
anced presentation of views is to be fully 
served, we must necessarily rely in large 
part upon the editorial initiative and judg
ment of the broadcasters who bear the 
public trust. See Columbia Broadcasting 
System, Inc. v. Democratic National 
Committee, supra, at 124-127,93 S.Ct., at 
2097-2098. 

Our prior cases illustrate these princi
ples. In Red Lion, for example, we upheld 
the FCC's "fairness doctrine"-which re
quires broadcasters to provide adequate 
coverage of public issues and to ensure 
that this coverage fairly and accurately 
reflects the opposing views-because the 
doctrine advanced the substantial govern
mental interest in ensuring balanced pre
sentations of views in this limited medium 
and yet posed no threat that a "broadcaster 
[would be denied permission] to carry a 

226 (1982). We are not prepared, however. to 
reconsider our longstanding approach without 
some signal from Congress or the FCC that 
technological developments have advanced so 
far that some revision of the system of broad· 
cast regulation may be required. 
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particular program or to publish his own rejected this approach, finding that such a 
views." 395 U.S., at 396, 89 S.Ct., at requirement would tend to transform 
1809.12 Similarly, in CBS, Inc. v. FCC, broadcasters into common carriers and 
supra, the ..,U79Court upheld the right of would intrude unnecessarily upon the edito
access for federal candidates imposed by rial discretion of broadcasters. ld., 412 
§ 312(a)(7) of the Communications Act both U.S., at 123-125, 93 S.Ct., at 209~2097. 
because that provision "makes a significant The FCC's ruling, therefore, helped to ad
contribution to freedom of expression by vance the important purposes of the Com
enhancing the ability of candidates to munications Act, grounded in the First 
present, and the public to receive, informa- Amendment, of preserving the right of 
tion necessary for the effective operation broadcasters to exercise "the widest jour
of the democratic process," id., 453 U.S., at nalistic freedom consistent with [their] pub-
396, 101 S.Ct., at 2830, and because it de- lic obligations," and of guarding against 
fined a sufficiently "limited right of 'rea- "the risk of an enlar~ents80 of Govern
sonable' access" so that "the discretion of ment control over the content of broadcast 
broadcasters to present their views on any discussion of public issues." Id., U.S., at 
issue or to carry any particular type of 110 126 93 S Ct t 2090 2098 13 , , .. , a , . 
programming" was not impaired. Id., at 
396-397, 101 S.Ct., at 2830 (emphasis in 
original). Finally, in Columbia Broadcast· 
ing System, Inc. v. Democratic National 
Committee, supra, the Court affirmed the 
FCC's refusal to require broadcast licen
sees to accept all paid political advertise
ments. Although it was argued that such 
a requirement would serve the public's 
First Amendment interest in receiving addi
tional views on public issues, the Court 

12. We note that the FCC, observing that "[ilf 
any substantial possibility exists that the [fair· 
ness doctrine] rules have impeded, rather than 
furthered, First Amendment objectives, repeal 
may be warranted on that ground alone:' has 
tentatively concluded that the rules, by effective
ly chilling speech, do not serve the public inter· 
est, and has therefore proposed to repeal them. 
Notice of Proposed Rulemaking In re Repeal or 
Modification of the Personal Attack and Politi· 
cal Editorial Rules, 48 Fed.Reg. 28298, 28301 
(1983). Of course, the Commission may, in the 
exercise of its discretion, decide to modify or 
abandon these rules. and we express no view on 
the legality of either course. As we recognized 
in Red Lion, however, were it to be shown by 
the Commission that the fairness doctrine "[has] 
the net effect of reducing rather than enhanc
ing" speech, we would then be forced to recon
sider the constitutional basis of our decision in 
that case. 395 U.S., at 393, 89 S.Ct., at 1808. 

13. This Court's decision in FCC v. Pacifica Faun· 
dation, 438 U.S. 726, 98 S.Ct. 3026, 57 L.Ed.2d 
1073 (1978). upholding an exercise of the Com. 
mission's authority to regulate broadcasts con· 
taining "indecent" language as applied to a par
ticular afternoon broadcast of a George Carlin 

[7] Thus, although the broadcasting in· 
dustry plainly operates under restraints 
not imposed upon other media, the thrust 
of these restrictions has generally been to 
secure the public's First Amendment inter
est in receiving a balanced presentation of 
views on diverse matters of public concern. 
As a result of these restrictions, of course, 
the absolute freedom to advocate one's own 
positions without also presenting opposing 

monologue, is consistent with the approach tak· 
en in our other broadcast cases. There, the 
Court focused on certain physical characteris
tics of broadcasting-specifically, that the medi· 
urn's uniquely pervasive presence renders im· 
possible any prior warning for those listeners 
who may be offended by indecent language, 
and, second, that the ease with which children 
may gain access to the medium, especially dur
ing daytime hours, creates a substantial risk 
that they may be exposed to such offensive 
expression without parental supervision. Id., at 
748-749, 98 S,Ct., at 3039-3040. The govern
mental interest in reduction of those risks 
through Commission regulation of the timing 
and character of such "indecent broad.:asting" 
was thought sufficiently substantial to outweigh 
the broadcaster's First Amendment interest in 
controlling the presentation of its programming. 
[d., at 750, 98 S.Ct.. at 3041. In this case, by 
contrast, we are faced not with indecent expres
sion, but rather with expression that is at the 
core of First Amendment protections, and no 
claim is made by the Government that the ex
preSSion of editorial opinion by noncommercial 
stations will create a substantial "nuisance" of 
the kind addressed in FCC v. PaCIfica Founda· 
tion. 
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viewpoints-a freedom enjoyed, for exam
ple, by newspaper publishers and soapbox 
orators-is denied to broadcasters. But, as 
our cases attest, these restrictions have 
been upheld only when we were satisfied 
that the restriction is narrowly tailored to 
further a substantial governmental inter
est, such as ensuring adequate and bal
anced coverage of public issues, e.g., Red 
Lion, 395 U.S., at 377, 89 S.Ct., at 1799. 
See also CBS, Inc. v. FCC, supra, 453 U.S., 
at 39&-397, 101 S.Ct., at 2830; Columbia 
Broadcasting System, Inc. v. Democratic 
National Committee, 412 U.S., at 110-111, 
93 S.Ct., at 2090; Red Lion, supra, at 396, 
89 S.Ct., at 1809. Making thatJJ.sDudg
ment requires a critical examination of the 
interests of the public and broadcasters in 
light of the particular circumstances of 
each case. E.g., FCC v. Pacifica Founda
tion, 438 U.S. 726, 98 S.Ct. 3026, 57 
L.Ed.2d 1073 (1978). 

III 
We turn now to consider whether the 

restraint imposed by § 399 satisfies the 
requirements established by our prior cases 
for permissible broadcast regulation. Be
fore assessing the Government's proffered 
justifications for the statute, however, two 
central features of the ban against editori
alizing must be examined, since they help 
to illuminate the importance of the First 
Amendment interests at stake in this case. 

A 
[8] First, the restriction imposed by 

§ 399 is specifically directed at a form of 
speech-namely, the expression of editorial 
opinion-that lies at the heart of First 
Amendment protection. In construing the 
reach of the statute, the FCC has explained 
that "although the use of noncommercial 
educational broadcast facilities by licen
sees, their management or those speaking 
on their behalf for the propagation of the 
licensee's own views on public issues is 
therefore not to be permitted, such prohibi
tion should not be construed to inhibit any 
other presentations on controversal issues 
of public importance." Accuracy in Me-

dia, Inc., 45 F.C.C.2d 297, 302 (1973) (em
phasis added). The Commission's interpre
tation of § 399 simply highlights the fact 
that what the statute forecloses is the ex
pression of editorial opinion on "contro
versial issues of public importance." As 
we recently reiterated in NAACP v. Clai
borne Hardware Co., 458 U.S. 886, 102 
S.Ct. 3409, 73 L.Ed.2d 1215 (1982), "expres
sion on public issues 'has always rested on 
the highest rung of the hierarchy of First 
Amendment values.''' Id., at 913, 102 
S.Ct., at 3426 (quoting Carey v. Brown, 
447 U.S. 455, 467, 100 S.Ct. 2286, 2293, 65 
L.Ed.2d 263 (1980». And we have empha
sized: 

"The freedom of speech and of the 
press guaranteed by the Constitution em
braces at the least the liberty to 

..1182discuss publicly and truthfully all mat
ters of public concern without previous 
restraint or fear of subsequent punish
ment. . .. Freedom of discussion, if it 
would fulfill its historic function in this 
nation, must embrace all issues about 
which information is needed or appropri
ate to enable the members of society to 
cope with the exigencies of their period." 
Thornhill v. Alabama, 310 U.S., at 101-
102, 60 S.Ct., at 744. 

The editorial has traditionally played pre
cisely this role by 'informing and arousing 
the public, and by criticizing and cajoling 
those who hold government office in order 
to help launch new solutions to the prob
lems of the time. Preserving the free ex
pression of editorial opinion, therefore, is 
part and parcel of "a profound national 
commitment ... that debate on public is
sues should be uninhibited, robust, and 
wide-open." New York Times Co. v. Sulli
van, 376 U.S. 254, 270, 84 S.Ct. 710, 721, 11 
L.Ed.2d 686 (1964). As we recognized in 
Mills v. Alabama, 384 U.S. 214, 86 S.Ct. 
1434, 16 L.Ed.2d 484 (1966), the special 
place of the editorial in our First Amend
ment jurisprudence simply reflects the fact 
tnat the press, of which the broadcasting 
industry is indisputably a part, United 
States v. Paramount Pictures, Inc., 334 
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U.S. 131, 166, 68 S.Ot. 915, 933, 92 L.Ed. mine whether a particular statement by 
1260 (1948), carries out a historic, dual re- station management constitutes an 44edito
sponsibilityin our society of reporting in- rial" proscribed by § 399, enforcement au
formation and of bringing critical judgment thorities must necessarily examine the con
to bear on public affairs. Indeed, the piv- tent of the message that is conveyed to 
otal importance of editorializing as a means determine whether the views expressed 
of satisfying the public's interest in receiv- concern "controversial issues of public im
ing a wide variety of ideas and views portance." Ibid. 
through the medium of broadcasting has As Justice STEVENS observed in Con
long been recognized by the FCC; the 80lidated Edison Co. v. Public Service 
Commission has for the past 35 years ac- Comm 'n, of N. Y., 447 U.S. 530, 100 S.Ct. 
tively encouraged commercial broadcast Ii- 2326, 65 L.Ed.2d 319 (1980), however: uA 
censees to include editorials on public af- regulation pf speech that is motivated by 
fairs in their programming.14 -U,83Because nothing-U,84more than a desire to curtail 
§ 399 appears to restrict precisely that expression of a particular point of view on 
form of speech which the Framers of the controversial issues of general interest is 
Bill of Rights were most anxious to pro- the purest example of a 'law ... abridging 
teet-speech that is "indispensable to the the freedom of speech, or of the press.' A 
discovery and spread of political truth" - regulation that denies one group of persons 
we must be especially careful in weighing the right to address a selected audience on 
the interests that are asserted in support of 'controversial issues of public policy' is 
this restriction and in assessing the preci- plainly such a regulation." Id., at 546, 100 
sion with which the ban is crafted. Whit- S.Ct., at 2338 (opinion concurring in judg
ney v. California, 274 U.S. 357, 375, 47 ment); accord, id., at 537-540, 100 S.Ct., at 
S.Ct. 641, 648, 71 L.Ed. 1095 (1927) (Bran- 2333-2334 (majority opinion). Section 399 
deis, J., concurring). is just such a regulation, for it singles out 

Second, the scope of § 399's ban is de- noncommercial broadcasters and denies 
fined solely on the basis of the content of them the right to address their ehosen audi
the suppressed speech. A wide variety of ence on matters of public importance. 
noneditorial speech "by licensees, their Thus, in enacting § 399 Congress appears 
management or those speaking on their to have sought, in much the same way that 
behalf," Accuracy in Media, Inc., 45 F.C. the New York Public Service Commission 
C.2d, at 302, is plainly not prohibited by had attempted through the regulation of 
§ 399. Examples of such permissible utility company bill inserts struck down in 
forms of speech include daily announce- Consolidated Edison, to limit discussion of 
ments of the station's program schedule or controversial topics and thus to shape the 
over· the-air appeals for contributions from agenda for public debate. Since, as we 
listeners. Consequently. in order to deter- observed in Consolidated Edison, "[t]he 

14. In 1949, finding that "programs in which the 
licensee's personal opinions are expressed are 
[not] intrinsically more or less subject to abuse 
than any other program devoted to public is
sues," the FCC concluded that overt licensee 
editorializing, so long as "it is exercised in con
formity with the paramount right of the public 
to hear a reasonably balanced presentation of 
all responsible viewpoints" is "consistent with 
the licensee's duty to operate in the public inter
est." Editorializing by Broadcast Licensees, 13 
F.e.C. 1246, 1253, 1258 (1949). At the time, of 
course, this decision applied with equal force to 
both noncommercial educational licensees and 
commercial stations. The FCC has since under· 

scored its view that editorializing by broadcast 
licensees serves the public interest by identify. 
ing editorial programming as one of 14 "major 
elements usually necessary to meet the public 
interest, needs and desires of the community." 
FCC Programming Statement, 25 Fed.Reg. 7295 
(1960). The Commission has regularly enforced 
this policy by considering a licensee's editorial. 
izing practices in license renewal proceedings. 
See, e.g., Greater Boston Television Corp. v. R'X~ 
143 U.S.App.D.C. 383, 402, 444 F.2d 841, 860 
(1970); Evening Star Broadcasting Co., 27 F.C. 
C.2d 316, 332 (1971); RKO General, Inc., 44 
F.C.C.2d 149, 219 (1969). 
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First Amendment's hostility to content
based regulation extends not only to re
strictions on particular viewpoints, but also 
to prohibition of public discussion of an 
entire topic," id., at 537, 100 S.Ct., at 2333, 
we must be particularly wary in assessing 
§ 399 to determine whether it reflects an 
impermissible attempt "to allow a govern
ment [to] control .,. the search for politi
cal truth." Id., at 538, 100 S.Ct., at 2333.15 

B 
[9-11] In seeking to defend the prohibi

tion on editorializing imposed by § 399, the 
Government urges that the statute was 
aimed at preventing two principal threats 
to the overall success of the Public Broad
casting Act of 1967. According to this 
argument, the ban was necessary, fIrst, to 
protect noncommercial educational broad
casting stations from being coerced, as a 
result of federal financing, into becoming 
ve~es385 for Government propagandizing 
or the objects of governmental influence; 
and, second, to keep these stations from 
becoming convenient targets for capture by 
private interest groups wishing to express 
their own partisan viewpoints.16 By seek
ing to safeguard the public's right to a 
balanced presentation of public issues 
through the prevention of either govern
mental or private bias, these objectives are, 

15. See also Bolger v. Youngs Drug Products 
Corp., 463 U.S. 50, 65, 103 S.Ct. 2875, 2879, 77 
L.Ed.2d 469 (1983); Carey v. Brown, 447 U.S. 
455, 462-463, 100 S.Ct. 2286, 2291, 65 L.Ed.2d 
263 (19£0); First Natiotull Bank of Boston v. 
Belloltl~ 435 U.S., at 784-785, 98 S.Ct., at 1420; 
Police Department of Chicago v. Mosley, 408 U.S. 
92, 95-96, 92 S.Ct. 2286, 2290, 33 L.Ed.2d 212 
(1972). 

16. The Government also contends that § 399 is 
intended to prevent the use of taxpayer moneys 
to promote private views with which taxpayers 
may disagree. This argument is readily answer
ed by our decision in Buckley v. Valeo, 424 U.s. 
I, 90-93, 96 S.Ct. 612, 668-670, 46 L.Ed.2d 659 
(1976) (per curiam). As we explained in that 
case, virtually every congressional appropria
tion will to some extent involve a use of public 
money as to which some taxpayers may object. 
Id., at 91-92. 96 S.Ct., at 669. Nevertheless, this 
does not mean that those taxpayers have a con· 
stitutionally protected right to enjoin such ex· 
penditures. Nor can this interest be invoked to 
justify a congressional decision to suppress 

of course, broadly consistent with the goals 
identified in our earlier broadcast regula-' 
tion cases. But, in sharp contrast to the 
restrictions upheld in Red Lion or in CBS, 
Inc. v. FCC, which left room for editorial 
discretion and simply required broadcast 
editors to grant others access to the micro
phone, § 399 directly prohibits the broad· 
caster from speaking out on public issues 
even in a balanced and fair manner. The 
Government insists, however, that the haz
ards posed in the "special" circumstances 
of noncommercia!.i!s6educational broadcast
ing are so great that § 399 is an indispens
able means of preserving the public's First 
Amendment interests. We disagree. 

(1) 

When Congress first decided to provide 
financial support for the expansion and de
velopment of noncommercial educational 
stations, all concerned agreed that this step 
posed some risk that these traditionally 
independent stations might be pressured 
into becoming forums devoted solely to 
programming and views that were accept
able to the Federal Government. That 
Congress was alert to these dangers can
not be doubted. It sought through the 
Public Broadcasting Act to fashion a sys
tem that would provide local stations with 
sufficient funds to foster their growth and 

speech. And, unlike Wooley v. Maynard, 430 
U.S. 705 (1977), this is not a case in which an 
individual taxpayer is forced in his daUy life to 
identify with particular views expressed by edu. 
cational broadcasting stations. Even if this 
were a serious interest, it is belied by the under· 
inclusiveness of § 399. The Government con
cedes-indeed it insists-that all sorts of contro
versial speech are subsidized by the 1967 Act. 
and yet out of all of this potentially objectiona
ble speech, only the expression of editorial opin
ion by local stations is selected for suppression. 
If angry taxpayers were really the central, an· 
imating concern of Congress when it passed the 
1967 Act, then § 399 does not go far enough in 
suppressing controversial speech in this medi· 
urn. That the provision is so unrelated to this 
asserted purpose suggests that the Government's 
interest is not substantial. Cf. Buckley v. Valeo, 
supra, at 45, 96 S.Ct., at 647; First National 
Bank of Boston v. Bellotti, supra, 435 U.S •• at 
793, 98 S.Ct., at 1424. 
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development while preserving their tradi- tration's original legislative proposal. And 
tion of autonomy and community-orienta- it was not included in the original version 
tion.17 A cardinal objective of the Act was of the Act passed by the Senate. ' The 
the e.!:ilblishmentas7 of a private corpora- provision found its way into the Act only as 
tion that would "facilitate the development a result of an amendment in the House. 
of educational radio and television broad- Indeed, it appears that, as the House Com
casting and . .. afford maximum protection mittee Report frankly admits, § 399 was 
to such broadcasting from extraneous in- added not because Congress thought it was 
terference and control." 47 U.S.C.· essential to preserving the autonomy and 
§ 396(a)(6) (1976 ed.). vitality of local stations, but rather U[o]ut 

[12] The intended role of § 399 in of an abundance of caution." H.R.Rep. 
achieving these purposes, however, is not No. 572, 90th Cong., 1st Sess., 20 (1967), 
as clear. The provision finds no antecedent U.S.Code Congo & Admin.News 1967, p. 
in the Carnegie report, which generally 1810.

18 

provided the model for most other aspects [13] ...u.88More importantly, an examina
of the Act. It was not part of the adminis- tion of both the overall legislative scheme 

17. The Senate Report concerning the Act, for 
example, explained: 
'There is general agreement that for the time 
being, Federal financial assistance is required to 
provide the resources necessary for quality pro
grams. It is also recognized that this assistance 
should in no way involve the Government in 
programming or program judgments. An inde
pendent entity supported by Federal funds is 
required to provide programs free of political 
pressures. The Corporation for Public Broad· 
casting, a nonprofit private corporation, ... 
provides such an entity." S.Rep. No. 222, 90th 
Cong., 1st Sess., 4 (1967), U.s.Code Congo & 
Admin.News 1967, p. 1772. 

"Your committee has heard considerable dis
cussion about the fear of Government control or 
interference in programming if [the Act] is en· 
acted. We wish to state in the strongest terms 
possible that it is our intention that local sta
tions be absolutely free to determine for them· 
selves what they should or should not broad
cast." Id., at 11. See also The Public Television 
Act of l Q67: Hearings on S. 1160 before the 
Subcommittee on Communications of the Sen
ate Committee on Commerce, 90th Cong., 1st 
Sess., 9 (1967) (remarks of Sen. Pastore). 

The House Report echoed the same concerns: 
"Every witness who discussed the operation of 

the Corporation agreed that funds for programs 
should not be provided directly by the Federal 
Government. It was generally agreed that a 
nonprofit Corporation, directed by a Board of 
Directors, none of whom will be Government 
employees, will provide the most effective insu· 
lation from Government control or influence 
over the expenditure of funds." H.R.Rep. No. 
572, 90th Cong .• 1st Sess., 15 (1967), U.S.Code 
Congo & Admin.News 1967, p. 1805. 
"[LJocal stations shall retain both the opportuni
ty and responsibility for broadcasting programs 
they feel best serve their communities. Similar· 
ly, the local station alone will make the decision 

whether or not to participate in any intercon
nection arrangements .... " Id., at 18. 

18. The legislative history surrounding § 399 
also suggests that a variety of reasons lay be
hind the decision to include it as part of the Act. 
Although some supporters of § 399 plainly were 
concerned that permitting editorializing might 
create a risk that noncommercial stations would 
be subjected to undue governmental influence 
and thereby become vehicles for governmental 
propaganda, see 113 Cong.Rec. 26383 (1967) (re· 
marks of Rep. Staggers), other supporters of the 
provision appear to have been more concerned 
with preventing the possibility that these sta
tions would criticize Government officials. 
Representative Springer, the provision's chief 
sponsor and the ranking minority member of 
the House Committee that reported out the bill 
containing § 399, explained that his concerns 
were due at least in part to the fact that "[t]here 
are some of us who have very strong feelings 
because they have been editorialized against." 
Hearings on H.R. 6736 and S. 1160 before the 
House Committee on Interstate and Foreign 
Commerce, 90th Cong., 1st Sess. 641 (1967) 
("House Hearings"). See also 113 Cang.Rec. 
26391 (1967) (remarks of Rep. Joelson). In
deed, during hearings on the bill, the Committee 
heard a variety of views on the question of 
editorializing by noncommercial educational 
stations. Some witnesses felt that editorials of 
any kind would be inappropriate, see, e.g., 
House Hearings, at 513-514 (remarks of Wil· 
liam Harley, President, National Association of 
Educational Broadcasters), while others took a 
different view, explaining that although specific 
endorsements of political candidates would be 
inappropriate, editorials concerning civic affairs 
and other matters of public concern would be 
an important part of responsible educational 
broadcasting, see, e.g., id., at 391-392 (remarks 
of McGeorge Bundy, President, Ford Founda
tion); id., at 640-642 (remarks of Dr. Samuel 
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estab1ished by the 1967 Act and the charac
ter of public broadcasting· ·demonstrates 
that the interest asserted by the Govern
ment is not substantially advanced by 
§ 399. First, to the extent that federal 
financial support creates a risk that sta
tions will lose their independence through 
the bewitching power of governmental lar
gesse, the elaborate structure established 
by the Public Broadcasting AClli89already 
operates to insulate local stations from 
governmental interference. Congress not 
only mandated that the new Corporation 
for Public Broadcasting would have a pri
vate, bipartisan structure, see §§ 396(cHf), 
but also imposed a variety of important 
limitations on its powers. The Corporation 
was prohibited from owning or operating 
any station, § 396(g)(3), it was required to 
adhere strictly to a standard of "objectivity 
and balance" in disbursing federal funds to 
local stations, § 396(g)(1)(A), and it was 
prohibited from contributing to or other
wise supporting any candidate for office, 
§ 396(f)(3). 

The Act also established a second layer 
of protections which serve to protect the 
stations from governmental coercion and 
interference. Thus, in addition to requiring 
the Corporation to operate so as to "assure 
the maximum freedom [of local stations] 
from interference with or control of pro
gram content or other activities," 
§ 396(g)(1)(D), the Act expressly forbids 
"any department, agency, officer, or em
ployee of the United States to exercise any 
direction, supervision, or control over edu-

Gould, Joint Council on Educational Telecom
munications). After the House passed H.R. 
6736, the Senate, disagreeing with the addition 
of § 399, requested a Conference and only re
ceded from its disagreement "when it was ex
plained that the prohibition ... was limited to 
providing that no noncommercial educational 
broadcast station may broadcast editorials rep
resenting the opinion of the management of 
such station... [and thatl these provisions are 
not intended to preclude balanced, fair, and 
objective presentations of controversial issues 
.... " H.R.Col1f.Rep. No. 794, 90th Cong., 1st 
Sess., 12 (1967), U.S. Code Congo & Admin.News 
1967, p. 1835. 

Of course, as the Government points out, Con
gress has consistently retained the basic pro-

cational television or radio broadcasting, or 
over the Corporation or any of its grantees 
or contractors ... ," § 398(a) (1976 ed.). 
Subsequent amendments to the Act have 
confirmed Congress' commitment to the 
principle that because local stations are the 
"bedrock of the system," their indepen
dence from governmental interference and 
control must be fully guaranteed. These 
amendments have provided long-term ap
propriations authority for public broadcast
ing, rather than allowing funding to depend 
upon YE:arly appropriations, see 
§ 396(k)(1)(C), as amended, Pub.L. 97-35, 
Title XII, § 1227, 95 Stat. 727; have strict
ly defined the percentage of appropriated 
funds that must be disbursed by the Corpo
ration to local stations, § 396(k)(3)(AHB); 
and have defined objective criteria under 
which local television and radio stations 
receive basic grants from the Corporation 
to be used at the discretion of the station. 
§§ 396(k)(6)(AHB), 396(k)(7). The principal 
thrust of the amendments, therefore, has 
been to assure long-term...1l90appropriations 
for the Corporation and, more importantly, 
to insist that it pass specified portions of 
these funds directly through to local sta· 
tions to give them greater autonomy in 
defining the uses to which those funds 
should be put. Thus, in sharp contrast to 
§ 399, the unifying theme of these various 
statutory provisions is that they substan
tially reduce the risk of governmental in
terference with the editorial jUdgments of 
local stations without restricting those sta-

scription on editorializing in § 399, despite peri
odic reconsiderations and modifications of the 
Act in 1973, 1978, and 1981. Brieffor Appellant 
25-27; see also n. 7, supra. A reviewing court 
may not easily set aside such a considered con
gressional judgment. At the same time, "[dlef
erence to a legislative finding cannot limit judi
cial inquiry when First Amendment rights are at 
stake.... Were it otherwise, the scope of free
dom of speech and of the press would be subject 
to legislative definition and the function of the 
First Amendment as a check on legislative pow· 
er would be nullified." lAndmark Communica· 
tz'ons, Inc. V. Virginia, 435 U.S. 829, 843-844, 98 
S.Ct. 1535, 1543-1544, 56 L.Ed.2d 1 (1978). 
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tions' ability to speak on matters of public largely on issues affecting only its commu
concern. 19 nity.20 Accordingly, absent some showing 

[14J Even if these statutory protections 
were thought insufficient to the task, how
ever, suppressing the particular category 
of speech restricted by § 399 is simply not 
likely, given the character of the public 
broadcasting system, to reduce substantial
ly the risk that the Federal Government 
will seek to influence or put pressure on 
local stations. An underlying supposition 
of the Government's argument in this re
gard is that individual noncommercial sta
tions are likely to speak so forcefully on 
particular issues that Congress, the ulti
mate source of the stations' federal fund
ing, will be tempted to retaliate against 
these individual stations by restricting ap
propriations for all of public broadcasting. 
But, as the District Court recognized, the 
character of public broadca~g:19l sug
gests that such a risk is speculative at best. 
There are literally hundreds of public radio 
and television stations in communities scat
tered throughout the United States and its 
territories, see CPB, 1983-84 Public Broad
casting Directory 20-50, 66-86 (Sept. 1983). 
Given that central fact, it seems reasonable 
to infer that the editorial voices of these 
stations will prove to be as distinctive, var
ied, and idiosyncratic as the various com
munities they represent. More important
ly, the editorial focus of any particular 
station can fairly be expected to focus 

19. Furthermore, the risk that federal coercion 
or influence will be brought to bear against 
local stations as a result of federal financing is 
considerably attenuated by the fact that CPB 
grants account for only a portion of total public 
broadcasting income. CPB, Public Broadcast
ing Income: Fiscal Year 1982, Table 2 (Final 
Report, Dec. 1983) (noting that federal funds 
account for 23.4% of total income for all public 
broadcasting stations). The vast majority of 
financial support comes instead from state and 
local governments, as wen as a wide variety of 
private sources, including foundations, busi· 
nesses, and individual contributions; indeed, as 
the CPB recently noted, "[t]he diversity of sup
port in America for public broadcasting is re
markable," CPB, 1982 Annual Report 2 (1982). 
Given this diversity of funding sources and the 

-- by the Government to the contrary, the 
risk that local editorializing will place all of 
public broadcasting in jeopardy is not suffi
ciently pressing to warrant § 399's broad 
suppression of speech. 

Indeed, what is far more likely than local 
station editorials to pose the kinds of dan
gers hypothesized by the Government are 
the wide variety of programs addressing 
controversial issues produced, often with 
substantial \}PB funding, for national dis
tribution to local stations. Such programs 
truly have the potential to reach a large 
audience and, because of the critical com
mentary they contain, to have the kind of 
genuine national impact that might trigger 
a congressional response or kindle govern
mental resentment. The ban imposed by 
§ 399, however, is plainly not directed at 
the potentially controversial content of 
such programs; it is, instead, leveled solely 
at the expression of editorial opinion by 
local station management, a form of ex
pression that is far more likely to be aimed 
at a smaller local audience, to have less 

.,h92national impact, and to be confined to 
local issues. In contrast, the Act imposes 
no substantive restrictions, other than nor
mal requirements of balance and fairness, 
on those who produce nationally distributed 
programs. Indeed, the Act is designed in 
part to encourage and sponsor the produc
tion of such programs and to allow each 

decentralized manner in which funds are se
cured, the threat that improper federal influ
ence will be exerted over local stations is not so 
pressing as to require the total suppression of 
editorial speech by these stations. 

20. This likelihood is enhanced with respect to 
public stations because they are required to 
establish community advisory boards which 
must reasonably reflect the "diverse needs and 
interests of the communities served by such 
stationls]." § 396(k)(9)(A). For a review of 
sample topics of broadcast editorializing, see 
Fang & Whelan, Survey of Television Editorials 
and Ombudsman Segments, 17 J. Broadcasting 
363 (1973); see also E. Routt, Dimensions of 
Broadcast Editorializing (1974). 
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station to decide for itself whether to ac
cept such programs for local broadcast.21 

Furthermore, the manifest imprecision of 
the ban imposed by § 399 reveals that its 
proscription is not sufficiently tailored to 
the harms it seeks to prevent to justify its 
substantial interference with broadcasters' 
speech. Section...l.2.93399 includes within its 
grip a potentially infinite variety of speech, 
most of which would not be related in any 
way to governmental affairs, political can
didacies, or elections. Indeed, the breadth 
of editorial commentary is as wide as hu
man imagination permits. But the Govern
ment never explains how, say, an editorial 
by local station management urging im
provements in a town's parks or museums 
will so infuriate Congress or other federal 
officials that the future of public broad
casting will be imperiled unless such edito
rials are suppressed. Nor is it explained 
how the suppression of editorials alone 
serves to reduce the risk of governmental 
retaliation and interference when it is clear 
that station management is fully able to 
broadcast controversial views so long as 
such views are not labeled as its own. See 
infra, at 3126, and n. 25. 

21. Congressional experience with the Act fol
lowing its passage in 1967 has reaffirmed its 
commitment to preserving broad editorial dis
cretion for local stations in determining the 
content of their schedules and programming. 
This experience also suggests that those critical 
reactions to public broadcasting that have oc
curred have focused not on the exercise of such 
editoria: judgments by local stations but rather 
on controversial programming produced for na
tional distribution. which has included critical 
commentary on public affairs. In 1972, claim· 
ing that the centralization of program produc. 
tion was usurping the role of local stations, then 
President Nixon vetoed a bill establishing 2-year 
appropriations authority for CPB funding. See 
Carnegie II. at 41-43. In addition. the adminis
tration was critical of certain of the best known 
nationally distributed public affairs programs, 
such as "Bill Moyer's Journal" and "Washington 
Week in Review," which were regarded by some 
as too controversial. See Canby, The First 
Amendment and the State as Editor: Implica
tions for Public Broadcasting, 52 Texas L.Rev. 
1123, 1156-1157 (1974). These events prompted 
Congress to undertake its first thorough review 
of the public broadcasting system since the en
actment of the Public Broadcasting Act. See 
S.Rep. No. 93-123. p. 12 (1973). The result of 

(151 The Government appears to recog
nize these flaws in § 399, because it focus
es instead on the suggestion that the 
source of governmental influence may well 
be state and local governments, many of 
which have established public broadcasting 
commissions that own and operate local 
noncommercial educational stations.2z The 
ban on editorializing is all the more neces
sary with respect to these stations, the 
argument runs, because the management 
of such stations will be especially likely to 
broadcast only editorials that are favorable 
to the state or local authorities that hold 
the purse strings. The Government's argu
ment, however, proves too much. First, 
§ 399's ban applies to the many private 
noncommercial community organizations 
that own and operate stations that....!l94are 
not controlled in any way by state or local 
government. Second, the legislative histo
ry of the Public Broadcasting Act clearly 
indicates that Congress was concerned with 
"assur(ing] complete freedom from any 
Federal Government influence." The 
Public Television Act of 1967: Hearings on 
S. 1160 before the Subcommittee on Com
munications of the Senate Committee on 

that review was a firm congressional commit· 
ment to developing long·range financing for 
public broadcasting "to provide adequate insula
tion against Government interference," id., at 
14, and to ensuring an "increase [inJ both the 
percentage and amount of unrestricted support 
available to public television stations" "[in order 
to ensure] strong local programming made pos· 
sible by a predictable level of community ser· 
vice [i.e., unrestricted1 grants." H.R.Rep. No. 
93-324, pp. 7. 9 (1973). These themes have 
been carried forward in subsequent amend
ments to the Act, see Pub.L. 95-567, § 307. 92 
Stat. 2415. and Pub.L. 97-35, § 1227, 95 Stat. 
727. 

22. As the Government points out in its brief. at 
least two-thirds of the public television broad· 
casting stations in operation are licensed to (a) 
state public broadcasting authorities or commis· 
sions. in which commission members are often 
appointed by the governor with the advice and 
consent of the state legislature, (b) state univer
sities or educational commissions, or (c) local 
school boards or municipal authorities. Brief 
for Appellant, 20. nn. 43, 44; see also CPS, 
1983-84 CPB Public Broadcasting Directory 5--8, 
66-86 (Sept.1983). 
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Commerce,' 90th 'Cong:,- 1st Sess., 9 (i967) ment or any of the station's other sources 
(remarks of Sen. Pastore) (emphasis add- of funding. Such a disclaimer-similar to 
ed).23 Consistently with this concern, Con- those often used in commercial and non
gress refused to create any federally commercial programming of a contro
owned stations and it expressly forbid the versial nature-would effectively and di
CPB to own or operate any television or rectly communicate to the audience that 
radio stations, § 396(g)(3). By contrast, al- the editorial reflected only the views of the 
though Congress was clearly aware in 1967 station rather than those of the Govern
that many noncommercial educational sta- ment. Furthermore, such disclaimers 
tions were owned by state and local would have the virtue of clarifying the 
governments, it did not hesitate to extend responses that might be made under the 
Federal assistance to such stations, it im- fairness doctrine by opponents of the sta
posed no special requirements to restrict tion's positiC'n, since those opponents would 
state or local control over these stations, know with certainty that they were re
and, indeed, it ensured through the strue- sponding only to the station's views and 
ture of the Act that these stations would he not in any sense to the Government's posi
as insulated from Federal interference as tion. 

the wholly private stations.
24 

In sum, § 399's broad ban on all editori-

UG] ...il9sFinally, although the Govern
ment certainly has a substantial interest in 
ensuring that the audiences of noncommer
cial stations will not be led to think that the 
broadcaster's editorials reflect the official 
view of the government, this interest can 
be fully satisfied by less restrictive means 
that are readily available. To address this 
important concern, Congress could simply 
require public broadcasting stations to 
broadcast a disclaimer every time they edi
torialize which would state that the editori
al represents only the view of the station's 
management and does not in any way rep
resent the views of the Federal Govern-

23. See al~o Hearings on S. 1160. at 93 (remarks 
of FCC Chairman Hyde); Special Message to the 
Congress: "Education and Health in America." 
1 Public Papers of the Presidents. Lyndon B. 
Johnson. Feb. 28. 1967. p. 250 (1967) ("Noncom
mercial television and radio in America, even 
though supported by federal funds, must be 
absolutely free from any federal government 
interference over programming"); see also 113 
Cong.Rec. 26384 (1967) (remarks of Rep. Stag
gers); H.R.Rep. No. 572, 90th Cong., 1st Sess .• 
18-19 (1967); S.Rep. No. 222, 90th Cong., 1st 
Sess., 7-8, 11 (1967). 

24. We note in this regard that in 1977 the ad
ministration. observing that § 399's ban ap
peared to "mak[e] sense for stations licensed to 
a State or local government instrumentalit[ies]" 
but not for nongovernmental licensees, pro
posed that the statute be amended to permit 

alizing by every station that receives CPB 
funds far exceeds what is necessary to 
protect against the risk of governmental 
interference or to prevent the public from 
assuming that editorials by public broad
casting stations represent the official view 
of government. The regulation impermis
sibly sweeps within its prohibition a wide 
range of speech by wholly private stations 
on topics that do not take a directly parti
san stand or that have nothing whatever to 
do with federal, state, or local government. 

...il96(2) 
[171 Assuming that the Government's 

second asserted interest in preventing non-

editorializing by all stations not licensed to gov
ernmental entities. President's Message on Pub
lic Broadcasting (Oct. 6, 1977). reprinted in H.R. 
Rep. No. 95-1178, p. 9 (1978), U.S.Code Congo & 
Admin.News 1978, pp. 5345, 5353. The House, 
however, went further and passed H.R. 12605, 
which, among other things, amended § 399 by 
deleting entirely the ban on editorializing while 
retaining the ban on political endorsements. 
124 Cong.Rec. 19937 (1978); see also H.R.Rep. 
No. 95-1178, supra, at 31. The Senate then 
passed an amended version of H.R. 12605. 
which retained § 399 in its original form. 124 
Cong.Rec. 30081 (1978). At conference, the 
House receded from its disagreement and § 399 
was retained. H.R.Conf.Rep. No. 95-1174. p. 35 
(1978). Whether a prohibition on editorializing 
restricted to the licensees of State and local 
governmental entities would pass constitutional 
muster is a question we need not decide. 
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commercial stations from becoming a "priv
ileged outlet for the political and ide
ological opinions of station owners and 
managers," Brief for Appellant 34, is legit
imate, the substantiality of this asserted 
interest is dubious. The patent overinclu
siveness and underinclusiveness of § 399's 
ban "undermines the likelihood of a genu
ine [governmental] interest" in preventing 
private groups from propagating their own 
views via public broadcasting. First Na
tional Bank of Boston v. Bellotti, 435 
U.S., at 793, 98 S.Ct., at 1424. If it is true, 
as the Government contends, that noncom
mercial stations remain free, despite § 399, 
to broadcast a wide variety of controversial 
views through their power to control pro
gram selection, to select which persons will 
be interviewed, and to determine how news 
reports will be presented, Brief for Appel
lant 41, then it seems doubtful that § 399 
can fairly be said to advance any genuinely 
substantial governmental interest in keep
ing controversial or partisan opinions from 
being aired by noncommercial stations. In
deed, since the very same opinions that 
cannot be expressed by the station's 
management may be aired so long as they 
are communicated by a commentator or by 
a guest appearing at the invitation of the 
station during an interview, ibid.; see also 
Accuracy in Media, 45 F.C.C.2d, at 302, 
§ 399 clearly "provides only ineffective or 
remote support for the government's pur
pose." Central Hudson Gas & Electric 
Corp. v. Public Service Comm 'n of N. Y., 
447 U.S. 557, 564, 100 S.Ct. 2343, 2350, 65 
L.Ed.2d 341 (1980). Cf. Buckley v. Valeo, 

25. When it determined in 1949 that broadcast 
editorializing served the public interest, the FCC 
recognized precisely this fact: "It is clear that 
the licensee's authority to determine the specific 
programs to be broadcast over his station gives 
him an opportunity ... to insure that his per
sonal viewpoint on any particular issue is 
presented in his station's broadcasts, whether or 
not these views are expressly identified with the 
licensee." Editorializing by Broadcast Licensees. 
13 F.C.C., at 1252. The Commission none
theless rejected the contention that overt advo
cacy by licensees would be contrary to the pub
lic interest. Instead, the FCC found that "these 
fears are largely misdirected .. _ they stem from 
a confusion of the question of overt advocacy in 

424 U:S., at 45, 96 S.Ct., at 647; First 
National Bank of Boston v. Bellotti, su
pra, at 793,98 S.Ot., at 1424.25 

..1197In short, § 399 does not prevent the 
use of noncommercial stations for the pre
sentation of partisan views on controversial 
matters; instead, it merely bars a station 
from specifically communicating such 
views on its own behalf or on behalf of its 
management. If the vigorous expression 
of controversial opinions is, as the Govern
ment assures us, affirmatively encouraged 
by the Act, and if local licensees are per
mitted under the Act to exercise editorial 
control over the selection of programs, con
troversial or otherwise, that are aired on 
their stations, then § 399 accomplishes only 
one thing-the suppression of editorial 
speech -by station management. It does 
virtually nothing, however, to reduce the 
risk that public stations will serve solely as 
outlets for expression of narrow partisan 
views. What we said in Columbia Broad
casting System, Inc. v. Democratic Na
tional Committee, applies, therefore, with 
equal force here: the "sacrifice [of] First 
Amendment protections for so speCUlative 
a gain is not warranted .... " 412 U.S., at 
127, 93 S.Ct., at 2098. 

Finally, the public's interest in prevent
ing public broadcasting stations from be
coming forums for lopsided presentations 
of narrow partisan positions is already se
cured bY..ll9sR variety of other regulatory 
means that intrude far less drastically upon 
the "journalistic freedom" of noncommer
cial broadcasters. Columbia Broadcast-

the name of the licensee, with the broader issue 
of insuring that the station's broadcasts devoted 
to the consideration of public issues will pro
vide the listening public with a fair and bal
anced presentation of differing viewpoints on 
such issues. . . . If it be true that station good 
will and licensee prestige. where it exists, may 
give added weight to opinion expressed by the 
licensee, it does not follow that such opinion 
should be excluded from the air ... , Assurance 
of fairness must in the final analysis be achieved, 
not by the exclusion of particular views because 
of the source of the views ... but by making the 
microphone available. for the presentatz'on of 
contrary views .... " ld .• at 1253-1254 (empha
sis added). 

" •. -' 
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ing System, Inc. v. Democratic National 
Committee, 412 U.S., at 110, 93 S.Ct., at 
2090. The requirements of the· FCC's fair
ness doctrine, for instance, which apply to 
commercial and noncommercial stations 
alike, ensure that such editorializing would 
maintain a reasonably balanced and fair 
presentation of controversial issues. Thus, 
even if the management of a noncommer
cial educational station were inclined to 
seek to further only its own partisan views 
when editorializing, it simply could not do 
so. Indeed, in considering the constitution
ality of the FCC's fairness doctrine, the 
Court in Red Lion considered precisely the 
same justification invoked by the Govern
ment today in support of § 399: that with
out some requirement of fairness and bal
ance, "station owners ... would have un
fettered power ... to communicate only 
their own views on public issues ... and to 
permit on the air only those with whom 
they agreed." 395 U.S., at 392,89 S.Ct., at 
1808. The solution to this problem offered 
by § 399, however, is precisely the opposite 
of the remedy prescribed by the FCC and 
endorsed by the Court in Red Lion. Rath
er than requiring noncommercial broadcast
ers who express editorial opinions on con
troversial subjects to permit more speech 
on such subjects to ensure that the public's 
First Amendment interest in receiving a 
balanced account of the issue is met, § 399 
simply silences all editorial speech by such 
broadcasters. Since the breadth of § 399 
extends 50 far beyond what is necessary to 
accomplish the goals identified by the 
Government, it fails to satisfy the First 
Amendment standards that we have ap
plied in this area. 

We therefore hold that even if some of 
the hazards at which § 399 was aimed are 

. sufficiently substantial, the restriction is 
not crafted with sufficient precision to rem
edy those dangers that may exist to justify 
the significant abridgment of speech 
worked by the provision's broad ban on 

26. See Defendant's Memorandum of Points and 
Authorities in Opposition to Plaintiffs Motion 
for Summary Judgment (July 22, 1981); De· 
fendant's Supplemental Memorandum on 

editorializing. The..l19!lstatute is not nar
rowly tailored to address any of the 
Government's suggested goals. Moreover, 
the public's "paramount right" to be fully 
and broadly informed on matters of public 
importance through the medium of non
commercial educational broadcasting is not 
well served by the restriction, for its effect 
is plainly to diminish rather than augment 
"the volume and quality of coverage" of 
controversial issues. Red Lion, 395 U.S., 
at 393, 89 S.Ct., at 1808. Nor do we see 
any reason to deny noncommercial broad
casters the right to address matters of 
public concern on the basis of merely spec
ulative fears of adverse public or govern
mental reactions to such speech. 

IV 
[18] Although the Government did not 

present the argument in any form to the 
District Court,26 it now seeks belatedly to 
justify § 399 on the basis of Congress' 
spending power. Relying upon our recent 
decision in Regan v. Taxation With Repre
sentation of Washington, 461 U.S. 540, 
103 S.Ct. 1997, 76 L.Ed.2d 129 (1983), the 
Government argues that by prohibiting 
noncommercial educational stations that re
ceive CPB grants from editorializing, Con
gress has, in the proper exercise of its 
spending power, simply determined that it 
"will not subsidize public broadcasting sta
tion editorials." Brief for Appellant 42. 
In Taxation With Representation, the 
Court found that Congress could, in the 
exercise of its spending power, reasonably 
refuse to subsidize the lobbying activities 
of tax-exempt charitable organizations by 
prohibiting such organizations from using 
tax-deductible contributions to ~!Upport 
their lobbying efforts. In so holding, how
ever, we explained that such organizations 
remained free "to receive [tax-]deductible 

...u.oocontributions to support nonlobbying ac
tivit[ies]." 461 U.S., at 545, 103 S.Ct., at 
2001. Thus, a charitable organization 

Amendment of Section 399 (Sept. 15, 1981); 
Defendant's Memorandum in Support of Its Mo· 
tion to Dismiss the Second Amended Complaint 
(Oct. 13, 1981). 
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could create, under § 501(c)(3) of the Inter
nal Revenue Code, 26 U.S.C. § 501(c)(3}, an 
affiliate to conduct its nonlobbying activi
ties using tax-deductible contributions, and, 
at the same time, establish, under 
§ 501(c)(4), a separate affiliate to pursue 
its lobbying efforts without such contribu
tions. 461 U.S., at 544, 103 S.Ct., at 2000; 
see also id., at 552-553, 103 S.Ct., at 2004-
2005 (BLACKMUN, J., concurring). Given 
that statutory alternative, the Court con· 
eluded that "Congress has not infringed 
any First Amendment rights or regulated 
any First Amendment activity; [it] has sim
ply chosen not to pay for TWR's lobbying." 
Id., at 546, 103 S.Ct., at 2001. 

In thi' case, however, unlike the situa
tion faced by the charitable organization in 
Taxation With Representation, a noncom· 
mercial educational station that receives 
only 1% of its overall income from CPB 
grants is barred absolutely from all editori· 
alizing. Therefore, in contrast to the ap
pellee in Taxation With Representation, 
such a station is not able to segregate its 
activities according to the source of its 
funding. The station has no way of limit-

27. Justice REHNQUIST's effort to prop up his 
position by relying on our decisions upholding 
certain provisions of the Hatch Act, 5 U.S.C. 
§ 7324 et seq., only reveals his misunderstand· 
ing of what is at issue in this case. For exam· 
pIe, in both United Public Workers v. Mitchell, 
330 U.S. 75, 67 S.Ct. 556, 91 L.Ed. 754 (1947), 
and esc v. Letter Carriers, 413 U.S. 548,93 S.Ct. 
2880, 37 L.Ed.2d 796 (1973). the Court has up
held § ~\a) of the Hatch Act-a provision that 
differs from § 399 in three fundamental re
spects: first, the statute only prohibits Govern
ment employees from "active participation in 
political management and political campaigns," 
and. accordingly, "[e]xpressions, public or pri
vate. on public affairs, personalities and matters 
of public interest" are not proscribed. id., at 556, 
93 S.Ct., at 2886; second, the constitutionality of 
that restriction is grounded in the Government's 
substantial and important interest in ensuring 
effective job performance by its own employees, 
id., at 564-565, 93 S.Ct., at 289{\; and, finally, 
these restrictions evolved over a century of gov· 
ernmental experience with less restrictive alter
natives that proved to be inadequate to maintain 
the effective operation of government, id., at 
557-563, 93 S.Ct.. at 2886-2889. Here, by con
trast, the editorializing ban in § 399 directly 
suppresses not only political endorsements but 

ing the use of its federal funds to all 
noneditorializing activities, and, more im
portantly, it is barred from using even 
wholly private funds to finance its editorial 
activity. 

Of course, if Congress were to adopt a 
revised version of § 399 that permitted 
noncommercial educational broadcasting 
stations to establish "affiliate" organiza
tions which could then use the station's 
facilities to editorialize with nonfederal 
funds, such a statutory mechanism would 
plainly be valid under the reasoning of 
Taxation With Representation. Under 
such a statute, public broadcasting stations 
would be free, in the same way that the 
charitable organization in Taxation With 
Representation was free, to make known 
its views on matters of public importance 
through its non federally funded, editorializ
ing affiliate without losing federal grants 
for its noneditorializing broadcast activi· 
ties. Cf. id.t...!J.Olat 544, 103 S.Ct., at 2000. 
But in the absence of such authority, we 
must reject the Government's contention 
that our decision in Taxation With Repre
sentation is controlling here.27 

all editorial expression on matters of public 
importance; it applies to independent, nongov· 
ernmental entities rather than to the Govern· 
ment's own employees; and, it is not grounded 
in any prior governmental experience with less 
restrictive means. 

More importantly, in neither of those cases 
did the Court even consider that the restrictions 
could be justified simply because these employ· 
ees were receiving Government funds, nor did it 
find that a lesser degree of judicial scrutiny was 
required simply because Government funds 
were involved. 

Justice REHNQUIST's reliance upon Okla· 
homa v. esc, 330 U.S. 127, 67 S,Ct. 544. 91 
L.Ed. 794 (1947). see post, at 3131, is also mis· 
placed. There, a principal issue addressed by 
the Court was Oklahoma's claim that § 12 of the 
Hatch Act invaded the State's sovereignty in 
violation of the Tenth Amendment, because it 
authorized the Civil Service Commission to 
withhold federal funds from States whose offi
cers violated the Act. As the Court noted, "[t]he 
coercive effect of the authorization to withhold 
sums allocated to a state is relied upon as an 
interference with the reserved powers of the 
state." Id., at 142, 67 S.Ct .• at 553. After citing 
Mitchell, supra, for the proposition that the Act 
did not impermissibly interfere with an employ-
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.JJ.02V 
In conclusion, we emphasize that our dis

position of this case rests upon a narrow 
proposition. We do not hold that the Con
gress or the FCC is without power to regu
late the content, timing, or character of 
speech by noncommercial educational 
broadcasting stations. Rather, we hold 
only that the specific interests sought to be 
advanced by § 399's ban on editorializing 
are either not sufficiently substantial or 
are not served in a sufficiently limited man
ner to justify the substantial abridgment of 
important journalistic freedoms which the 
First Amendment jealously protects. Ac
cordingly, the judgment of the District 
Court is 

Affirmed. 

Justice WHITE: 
Believing that the editorializing and can

didate endorsement proscription stand or 
fall together and being confident that Con
gress may condition use of its funds on 
abstaining from political endorsements, I 
join Justice REHNQUIST's dissenting opin-
ion. 

Justice REHNQUIST, with whom THE 
CHIEF JUSTICE and Justice WHITE join, 
dissenting. 

All but three paragraphs of the Court's 
lengthy opinion in this case are devoted to 
the development of a scenario in which the 
Government appears as the "Big Bad 
Wolf," and appellee Pacifica as "Little Red 
Riding Hood." In the Court's scenario the 
Big Bad Wolf cruelly forbids Little Red 

..lioaRiding Hood to take to her grandmother 
some of the food that she is carrying in her 
basket. Only three paragraphs are used to 
delineate a truer picture of the litigants, 

ee's freedom of expression in political matters, 
330 U.S., at 142, 67 S.Ct., at 553, the Court 
explained: "While the United States is not con
cerned with, and has no power to regulate, local 
political activities as such of state officials, it 
does have power to fix the terms upon which its 
money allotments to states shall be disbursed. 
The Tenth Amendment does not forbid the exer
cise of this power in the way that Congress has 
proceeded in this case." Jd., at 143, 67 S.Ct., at 

wherein it appears that some of the food in 
the basket was given to Little Red Riding 
Hood by the Big Bad Wolf himself, and 
that the Big Bad Wolf had told Little Red 
Riding Hood in advance that if she accept
ed his food she would have to abide by his 
conditions. Congress in enacting § 399 of 
the' Public Broadcasting Act, 47 U.S.C. 
§ 399, has simply determined that public 
funds shall not be used to subsidize non
commercial, educational broadcasting sta
tions which engage in "editorializing" or 
which support or oppose any political candi
date. I do not believe that anything in the 
First Amendment to the United States Con
stitution prevents· Congress from choosing 
to spend public moneys in that manner. 
Perhaps a more appropriate analogy than 
that of Little Red Riding Hood and the Big 
Bad Wolf is that of Faust and Mephisto-
pheles; Pacifica, well aware of § 399's con
dition on its receipt of public money, none
theless accepted the public money and now 
seeks to avoid the conditions which Con
gress legitimately has attached to receipt 
of that funding. 

While noncommercial, educational broad
casting has a long history in this country, 
its success was spotty at best until the 
Federal Government came to its assistance 
some 45 years ago. Beginning in the late 
1930's, the Federal Communications Com
mission (FCC) reserved certain frequencies, 
first for educational radio, 47 CFR 
§§ 4.131-4.133 (1939), and then for edu
cational television, Television Assign
ments, 41 F.C.C. 148 (1952). But even with 
that assistance, by 1962 there were only 50 
educational television stations on the air, 
and two-thirds of the population had no 
access to educational television. S.Rep. 
No. 67, 87th Cong., 1st Sess., 3 (1961). In 

553 (emphasis added). Thus, it was only in the 
context of rejecting Oklahoma's Tenth Amend. 
ment claim that the Court used the language 
cited by the dissent. Just as in Mitchell, and 
Letter Carriers, therefore, the Court never inti· 
mated in Oklahoma v. CSC that the mere pres
ence of G<>vernment funds was a sufficient rea
son to uphold the Hatch Act's restrictions on 
employee freedoms on the basis of relaxed First 
Amendment standards. 

\.'~ 
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that year Congress passed the Educational 
Television Act of 1962, Pub.L. 87-447, 76 
Stat. 64, which appropriated $32 million 
over a period of five years to aid the con
struction of educational stations, and by 
1967, 126 such stations were operating. 
..JJ.04Congress' vision was that public 

broadcasting would be a forum for the 
educational, cultural, and public affairs 
broadcasting which commercial stations 
had been unable or unwilling to furnish. 
In order to further that vision, in 1967 
Congress passed the Public Broadcasting 
Act of 1967, Puh.L. 90-129, 81 Stat. 365,47 
U.S.C. § 390 et seq, of which § 399 is a 
part, which created the Corporation for 
Public Broadcasting (CPB), a nonprofit, 
Government-chartered corporation gov
erned by a Board of Directors appointed by 
the President. Although Congress could 
have chosen to create a federally owned 
broadcasting network, instead it chose a 
Government funding program whereby 
CPB would make grants to stations owned 
by others, fund the production of pro
grams, and assist in the establishment and 
development of interconnection systems. 

Congress' intent was that CPB's subsi
dies would ensure that "programs of high 
quality, diversity, creativity, excellence, 
and innovation, which are obtained from 
diverse sources, will be made available to 
public telecommunications entities, with 
strict adherence to objectivity and balance 
in all programs or series of programs of a 
controverllial nature." 47 U.S.C. 
§ 396(g)(I)(A). Understandably Congress 
did not leave its creature CPB free to roam 
at large in the broadcasting world, but 
instead imposed certain restrictions, in 
keeping with Congress' purposes in pass
ing the Act, on CPB's authorization to 
grant funds. For example, Congress re
quired that stations receiving CPB grants 
be government entities or nonprofit orga
nizations, 47 U.S.C. §§ 397(6), (7), and it 
prohibited them from selling air time for 
any purpose whatever-including selling 
time for political or public affairs presenta
tions. §§ 397(7), 399a; see 47 CFR §§ 73.-
503(d), 73.621(e) (1983). Furthermore, in 

order to prevent recipient stations from 
serving as outlets for the political and ide
ological views of station owners and man
agers. Congress also insisted in § 399 that 
subsidized educational stations not engage 
in editorializing or endorsing or opposing 
political candidates . 
..JJ.o5The Court's three-paragraph discus
sion of Why § 399, repeatedly reexamined 
and retained by Congress, violates the 
First Amendment is to me utterly unper
suasive. Congress has rationally deter
mined that :;be bulk of the taxpayers whose 
moneys provide the funds for grants by the 
CPB would prefer not to see the manage
ment of local educational stations promul
gate its own private views on the air at 
taxpayer expense. Accordingly Congress 
simply has decided not to subsidize stations 
which engage in that activity. 

Last Term, in Regan v. T(l$ation With 
Representation of Washington, 461 U.S. 
540, 103 S.Ct. 1997, 76 L.Ed.2d 129 (1983), 
we upheld a provision of the Internal Reve
nue Code which deprives an otherwise eligi
ble organization of its tax-exempt status 
and its right to receive tax-deductible con
tributions if it engages in lobbying. We 
squarely rejected the contention that Con
gress' decision not to subsidize lobbying 
violates the First Amendment, even though 
we recognized that the right to lobby is 
constitutionally protected. In so holding 
we reiterated that "a legislature's decision' 
not to subsidize the exercise of a funda
mental right does not infringe the right." 
Id., at 549, 103 S.Ct., at 2003. We also 
rejected the notion that, because Congress 
chooses to subsidize some speech but not 
other speech, its exercise of its spending 
powers is subject to strict judicial scrutiny. 
Id., at 547-548, 103 S.Ct., at 2001-2002. 

Relying primarily on the reasoning of the 
concurrence rather than of the majority 
opinion in T(l$ation with Representation, 
the Court today seeks to avoid the thrust 
of that opinion by pointing out that a public 
broadcasting station is barred from editori
alizing with its nonfederal funds even 
though it may receive only a minor fraction 
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of its income from CPB grants. The Court 
reasons that § 399 does not operate simply 
to restrict' the use of federal funds to pur
poses defined by Congress; instead, it goes 
further by prohibiting any station that re
ceives "only 1% of its overall income from 
CPB grants" from using "even wholly pri
vate funds to finance its editorial activity." 
Ante, at 3128. 

..l!06But to me there is no distinction be
tween § 399 and the statute which we up
held in Oklahoma v. CSC, 330 U.S. 127, 67 
S.Ct. 544, 91 L.Ed. 794 (1947). Section 
12(a) of the Hatch Act totally prohibits any 
local or state employee who is employed in 
any activity which receives partial or total 
financing from the United States from tak
ing part in any political activities. One 
might just as readily denounce such con
gressional action as prohibiting employees 
of a state or local government receiving 
even a minor fraction of that government's 
income from federal assistance from exer
cising their First Amendment right to 
speak. But not surprisingly this Court up
held the Hatch Act provision in Oklahoma 
v. CSC, supra, succinctly stating: 

"While the United States is not con
cerned with, and has no power to regu
late, local political activities as such of 
state officials, it does have power to fix 
the terms upon which its money allot
ments to states shall be disbursed." Id., 
at 143, 67 S.Ct., at 553. * 

See also CSC v. Letter Carriers, 413 U.S. 
548, 93 S.Ct. 2880, 37 L.Ed.2d 796 (1973); 
United Public Workers v. Mitchell, 330 
U.S. 75, 67 S.Ct. 556, 91 L.Ed. 754 (1947) 
(rejecting a First Amendment attack On the 
Hatch Act provisions applicable to federal 
employees). 

The Court seems to believe that Con
gress actually subsidizes editorializing only 
if a station uses federal money specifically 
to cover the expenses that t.he Court be
lieves can be isolated as editorializing ex-

* The Court takes pains to show that the argument 
rejected in Oklahoma v. esc was a Tenth 
Amendment argument. Ante, at 3128-3129, n. 
27. Without belaboring the point, in my view a 
fair reading of the opinion is that the Court 

penses. But to me the Court's approach 
ignores economic . reality. CPB's unre
stricted grants are used for salaries, train
ing, equipment, promotion, etc.-financial 
expenditures which benefit all aspects of a 
station's programming, including manage
ment's editorials . ...u.o7Given the impossibili· 
ty of compartmentalizing programming ex
penses in any meaningful way, it seems 
clear to me that the only effective means 
for preventing the use of public moneys to 
subsidize the airing of management's views 
is for Cong":"ess to ban a subsidized station 
from all on-the-air editorializing. Under 
the Court's view, if Congress decided to 
withhold a 100% subsidy from a station 
which editorializes, that decision would be 
constitutional under the principle affirmed 
in our Taxation With Representation deci
sion. Surely on these facts, the distinction 
between the Government's power to with
hold a 100% subsidy, on the one hand, and 
the 20-30% subsidy involved here, 547 
F.Supp. 379, 385 (CD Ca1.1982), on the oth
er hand,.is simply trivialization. 

This is not to say that the Government 
may attach any condition to its largess; it 
is only to say that when the Government is 
simply exercising its power to allocate its 
own public funds, we need only find that 
the condition imposed has a rational rela
tionship to Congress' purpose in providing 
the subsidy and that it is not primarily 
" , "aimed at the suppression of dangerous 
ideas."'" Cammarano v. United States, 
358 U.S. 498, 513, 79 S.Ct. 524, 533, 3 
L.Ed.2d 462 (1959), quoting Speiser v. 
Randall, 357 U.S. 513, 519, 78 S.Ct. 1332, 
1338, 2 L.Ed.2d 1460 (1958), in turn quoting 
A merican Communications Assn. v. 
Douds, 339 U.S. 382,402,70 S.Ct. 674, 686, 
94 L.Ed. 925 (1950). In this case Congress' 
prohibition is directly related to its purpose 
in providing subsidies for public broadcast
ing, and it is plainly rational for Congress 
to have determined that taxpayer moneys 

used the quoted language in that case to refer to 
a First Amendment argument similar to this 
one, as weIl as to a Tenth Amendment argu
ment. 

: i . , 
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should not be used to subsidize manage
ment's views or to pay for management's 
exercise of partisan politics. Indeed, it is 
entirely rational for Congress to have 
wished to avoid the appearance of Govern
ment sponsorship of a particular view or a 
particular political candidate. Further
more, Congress' prohibition is strictly neu
tral. In no sense can it be said that Con
gress has prohibited only editorial views of 
one particular ideological bent. Nor has it 
prevented public stations from airing pro
grams, documentaries, interviews, etc. 
dealing with controversial subjects, so long 
as mana~en~08 itself does not expressly 
endorse a particular viewpoint. And Con
gress has not prevented station manage
ment from communicating its own views on 
those subjects through any medium other 
than subsidized public broadcasting. 

For the foregoing reasons I find this 
case entirely different from the so-called 
"unconstitutional condition" cases, wherein 
the Court has stated that the government 
"may not deny a benefit to a person on a 
basis that infringes his constitutionally pro
tected interests-especially his interest in 
freedom of speech." Perry v. Sinder
mann, 408 U.S. 593, 597, 92 S.Ct. 2694, 
2697, 33 L.Ed.2d 570 (1972). In those cases 
the suppressed speech was not content-neu
tral in the same sense as here, and in those 
cases, there is at best only a strained argu
ment that the legislative purpose of the 
condition imposed was to avoid subsidizing 
the proh~bited speech. Speiser v. Randall, 
supra, is illustrative of the difference. In 
that case California's decision to deny its 
property tax exemption to veterans who 
would not declare that they would not work 
to overthrow the government was plainly 
directed at suppressing what California re
garded as speech of a dangerous content. 
And the condition imposed was so un
related to the benefit to be conferred that 
it is difficult to argue that California's 
property tax exemption actually subsidized 
the dangerous speech. 

Here, in my view, Congress has rational
ly concluded that the bulk of taxpayers 
whose monies provide the funds for grants 

by the CPB would prefer not to see the 
management of public stations engage in 
editorializing or the endorsing or opposing 
of political candidates. Because Congress' 
decision to enact § 399 is a rational exer
cise of its spending powers and strictly 
neutral, I would hold that nothing in the 
First Amendment makes it unconstitution
al. Accordingly, I would reverse the judg
ment of the District Court. 

Justice STEVENS, dissenting. 
The COUi t jester who mocks the King 

must choose his words with great care. 
An artist is likely to paint a flattering 
portrait of his patron. The child who 
wants a new toY..JJ,09does not preface his 
request with a comment on how fat his 
mother is. Newspaper publishers have 
been known to listen to their advertising 
managers. Elected officials may remem
ber how their elections were financed. By 
enacting the statutory provision that the 
Court invalidates today, a sophisticated 
group of legislators expressed a concern 
about the potential impact of Government 
funds on pervasive and powerful organs of 
mass communication. One need riot have 
heard the raucous voice of Adolf Hitler 
over Radio Berlin to appreciate the impor
tance of that concern. 

As Justice WHITE correctly notes, the 
statutory prohibitions against editorializing 
and candidate endorsements rest on the 
same fOUndation_ In my opinion that foun
dation is far stronger than merely "a ra
tional basis" and it is not weakened by the 
fact that it is buttressed by other provi
sions that are also designed to avoid the 
insidious evils of government propaganda 
favoring particular points of view. The 
quality of the interest in maintaining 
government neutrality in the free market 
of ideas-of avoiding subtle forms of cen
sorship and propaganda-outweigh the im
pact on expression that results from this 
statute. Indeed, by simply terminating or 
reducing funding, Congress could curtail 
much more expression with no risk whatev
er of a constitutional transgression. 

If ; . 
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In order to explain my assessment of the 
case, it is necessary first to supplement the 
majority's description of the impact of the 
statute on free expression and then to com
ment on the justification for that impact. 

I 
The relevant facts may be briefly stated. 

Appellee League of Women Voters of Cali
fornia, a nonprofit organization, wants to 
enlist the "editorial support" of educational 
broadcasters in support of its causes. App. 
8. Appellee Henry Waxman, a regular lis
tener and viewer of educational stations, 
desires to hear the "editorial opinions" of 
educ.!E0naI4lO stations. Id., at 9. Appellee 
Pacifica, a nonprofit educational corpora
tion which operates five educational radio 
stations-the broadcasts from which reach 
20 percent of the Nation's population
wants to "broadcast its views on various 
important public issues, and ... clearly la
bel those views as being editorials broad
cast on behalf of the Pacifica manage
ment." Id., at 9-10. 

In short, Pacifica wants to broadcast its 
views to Waxman via its radio stations; 
Waxman wants to listen to those views on 

1. As originally enacted in 1967, the statute pro· 
vided: 

"No noncommercial educational broadcasting 
station may engage in editorializing or may 
support or oppose any candidate for political 
office." Pub.L. 90-129, Title II, § 201(8), 81 
Stat. 368. 

2. Appellees' abandonment of their attack on the 
ban on political endorsements merits some 
comment. At one level it is perplexing, given 
that we have stated that such political expres· 
sion is at the very core of the First Amendment's 
protection, see, e.g., Brown v. Hartlage, 456 U.S. 
45, 102 S.Ct. 1523,71 L.Ed.2d 732 (1982); Moni
tor Patriot Co. v. Roy, 401 U.S. 265, 272, 91 S.Ct. 
621, 625, 28 L.Ed.2d 35 (1971), and given that 
Pacifica cannot escape the ban on political en
dorsements simply by declining to accept 
Government funds. Viewed solely from the 
perspective of the First Amendment interests at 
stake, therefore, it would appear that the ban on 
candidate endorsements is more suspect than 
the ban on editorializing. 

In New York Times Co. v. Sullivan, 376 U.S. 
254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964), we 
expressly recognized the "profound national 
commitment to the principle that debate on 

his radio; and the League of Women Vot
ers wants a chance to convince Pacifica to 
take positions its members favor in its ra
dio broadcasts. 

All of these wants could be realized but 
for the fact that Pacifica receives public 
funds to finance its broadcasts. Because 
the Government subsidizes its broadcasts, 
a federal statute prohibits Pacifica from 
broadcasting its views-labeled as such
via the radio stations it operates. That 
statute now provides: 

<IN 0 no.lcommercial educational broad
casting station which receives a grant 
from the Corporation under subpart C of 
this part may engage in editorializing. 
No noncommercial educational broadcast
ing station may support or oppose any 
candidate for public office." 47 U.S.C. 
§ 399_1 

Although appellees originally challenged 
the validity of the entire statute, in their 
amended complaint they limited their at
tack to the prohibition against editorializ
ing.2 In its anl!Esis411 of the case, the 
Court assumes that the ban on political 
endorsements is severable from the first 
section and that it may be constitutional,3 

public issues should be uninhibited, robust, and 
wide-open, and that it may well include vehe
ment, caustic, and sometimes unpleasantly 
sharp attacks on government and public offi
cials .... " Id., at 270, 84 S.Ct., at 721. Appellee 
Pacifica, which originally asserted a desire to 
endorse political candidates, apparently has 
now decided that it does not want to engage in a 
"wide-open" debate on public issues-it no long
er asserts the right to make "vehement, caustic, 
and sometimes unpleasantly sharp attacks on 
government and public officials" over its radio 
stations which are, in fact, funded by Govern
ment officials. 

In any event, if these particular litigants aban
doned their attack on the seemingly more sus
pect political endorsement ban for tactical rea
sons, that fact is an indication of the strength of 
the same basic governmental interest which 
forms the foundation of the pro\'ision which 
they continue to challenge. 

3. The Court actually raises the wrong ~everabili
ty issue. The serious question in this regard is 
whether the entire public funding scheme is 
severable from the prohibition on editorializing 
and political endorsements. The legislative his
tory of the statute indicates the strength of the 

I 
i 

!. 



3134 104 SUPREME COURT REPORTER 468 U.S. 411 

In view of the fact that the major 
...w.2<iifference between the ban on political 

endorsements is based on the content of 
the speech, it is apparent that the entire 
rationale of the Court's opinion rests on the 
premise that it may be permissible to predi
cate a statutory restriction on candidate 
endorsements on the difference between 
the content of that kind of speech and the 
content of other expressions of editorial 
opinion. 

The Court does not tell us whether 
speech that endorses political candidates is 
more or less worthy of protection than 
other forms of editorializing, but it does 
iterate and reiterate the point that "the 
expression of editorial opinion" is a special 
kind of communication that "is entitled to 
the most exacting degree of First Amend
ment protection." Ante, at 3115; see also 
ante, at 3117 n. 13, 3118,3119, and 3120.' 

Neither the fact that the statute regu
lates only one kind of speech, nor the fact 
that editorial opinion has traditionally been 
an important kind of speech, is sufficient to 

congressional aversion to these practices. The 
basic notion of providing Government subsidies 
to these domestic organs for the dissemination 
of information-"educational" stations-was 
viewed as extremely troubling. The line be
tween education and indoctrination is a subtle 
one, and it is one Congress did not want these 
publicly funded stations to cross. The fact that 
the House Committee Report stated in passing 
that the provision was added out of "an abun
dance of caution," merely shows that Congress 
deemed an abundance of caution necessary. 
The majority may view the congressional con
cerns-potential governmental censorship, giv
ing louder voices to a privileged few station 
owners, and the use of taxpayer funds to subsi
dize expression of viewpoints with which the 
taxpayers may not agree-as insufficiently 
weighty to justify the statute, but Congress clear
ly thought they were weighty enough. 

4. Thus, once again the Court embraces the obvi
ous proposition that some speech is more wor
thy of protection than other speech-that the 
right to express editorial opinion may be worth 
fighting to preserve even though the right to 
hear less worthy speech may not-a pro;x>sition 
that several Members of today's majority could 
only interpret "as an aberration" in Young v. 
American Mini Theatres, Inc., 427 U.S. 50,87,96 
S.Ct. 2440, 2460.49 L.Ed.2d 310 (1976) (dissent
ing opinion) ("The fact that the 'offensive' 
speech here may not address 'important' topics 

identify the character or the significance of 
the statute's impact on speech. Three addi
tional points are relevant. First, the stat
ute does not prohibit Pacifica from express
ing its opinion through any avenue except 
the radio stations for which it receives fed
eral financial support. It eliminates the 
subsidized channel of communication as a 
forum for Pacifica itself, and thereby de
prives Pacifica of an advantage it would 
otherwise have over other speakers, but it 
does not exclude Pacifica from the market
place for irleas. Second, the statute does 
not curtail the expression of opinion by 
individual comme~tors.n3 who participate 
in Pacifica's programs. The only comment 
that is prohibited is a statement that Pacifi
ca agrees or disagrees with the opinions 
that others may express on its programs. 
Third, and of greatest significance for me, 
the statutory restriction is completely neu
tral in its operation-it prohibits all editori
als without any distinction being drawn 
concerning the subject matter or the point 
of view that might be expressed. S 

-'ideas of social and political significance,' in 
the Court's terminology, [427 U.S .• at 61, 96 
S.Ct., at 2448]~oes not mean that it is less 
worthy of constitutional protection"). 

5. Section 399'5 ban on editorializing is a con
tent-based restriction on speech. but not in the 
sense that the majority implies. The majority 
speaks of "editorial opinion" as if it were some 
sort of special species of opinion, limited to 
issues of public importance. See, e.g., ante, at 
3115. The majority confuses the typical content 
of editorials with the meaning of editorial itself. 
An editorial is, of course, a statement of the 
management's opinion on any topic imaginable. 
The Court asserts that what the statute "fore
closes is the expression of editorial opinion on 
'controversial issues of public importance.' .. 
Ante, at 3118. The statute is not so limited. 
The content which is prohibited is that the sta· 
tion is not permitted to state its opinion with 
respect to any matter. In short, it may not be 
an on-the·air advocate if it accepts Government 
funds for its broadcasts. The prohibition on 
editorializing is not directed at any particular 
message a station might wish to convey, cf. 
Unmark Associates, Inc. v. Willingboro, 431 U.S. 
85, 96-97, 97 S.Ct. 1614, 1620, 52 L.Ed.2d 155 
(1977); see generally Whitney v. California, 274 
U.S. 357, 377, 47 S.Ct. 641, 649, 71 L.Ed. 1095 
(1927) (Brandeis, J., concurring). Unlike the 
Court, I am not troubled by the fact that the 

.--"'!t'~~'-

-i' 



1 

f 
\-

;. 

t 
I
e 
a 

d 
:t 

s 
y 
e 
It 
I

s 
>. 
, -, 
I

i
n 
It 

,n 
'6 
ss 

!"l

Ie 
ty 
Ie 
:0 
at 
ilt 
If. 
Ie 
e. 
e
·n 

d. 
a
:h 
Ie 
1t 
'n 
Ir 

f. 
S. 
is 
'4 
'5 
Ie 
Ie 

F.C.C. v. LEAGUE OF WOMEN VOTERS OF CALIFORNIA 3135 
468 U.S. 415 Cite as 104 S.Ct. 3106 (1984) 

...u.14II terests the statu~15is designed to protect 
are interests that underlie the First 
Amendment itself. 

The statute does not violate the funda
mental principle that the citizen's right to 
speak may not be conditioned upon the 
sovereign's agreement with what the 
speaker intends to'say.6 On the contrary, 
the statute was enacted in order to protect 
that very principle-to avoid the risk that 
some speakers will be rewarded or penal
ized for saying things that appeal to--or 
are offensive to-the sovereign.7 The in-

stations are allowed to make "daily announce· 
ments of the station's program schedule or over
the-air appeals for contributions from listeners," 
ante, at 3119, for it is quite plain that this statute 
is not directed at curtailing expression of partie· 
ular points of view on controversial issues; it is 
designed to assure to the extent possible that the 
station does not become a vehicle for Govern
ment propaganda. 

Paradoxically, § 399 is later attacked by the 
majority as essentially being underinclusive be
cause it does not prohibit "controversial" na
tional programming that is often aired with 
substantial federal funding. Here the Court rec
ognizes that the ban imposed by § 399 "is plain
ly not directed at the potentially controversial 
content of such programs," ante, at 3123, which 
only demonstrates that it is not directed at the 
substance of communication at all. Next, 
§ 399's ban on editorializing is attacked by the 
majority on overinclusive grounds-because it 
is content-neutral-since it prohibits a "poten
tially infinite variety of speech, most of which 
would not be related in any way to governmen
tal affairs, political candidacies, or elections." 
Ante, at 3124. Hence, while earlier the majority 
attacked § 399 as being content-based, it is now 
attacked as being non-content based, applying to 
expressions of opinion-such as "urging im
proveme.lts in a town's parks or museums," 
ibid.-which does not pose, in the Court's view 
at least, a realistic danger of governmental in· 
terference because of its content. 

6. "The general principle that has emerged from 
this line of cases is that the First Amendment 
forbids the government to regulate speech in 
ways that favor some viewpoints or ideas at the 
expense of others. See Bolger v. Youngs Drug 
Products Corp., 463 U.S. 65, 72, 103 S.Ct. 2875, 
2879,2883,77 LEd.2d 469 (1983); Consolidated 
Edison Co. v. Public Service Comm'n of N.Y.. 447 
U.S. 530, 535-536, 100 S.Ct. 2326, 2332, 65 
LEd.2d 319 (1980); Carey v. Brown, 447 U.S. 
455, 462-463, 100 S.Ct. 2286, 2291, 65 L.Ed.2d 
263 (1980); Young v. American Mini Theatres, 
Inc., 421 U.S. SO, 63-65, 61-68, 96 S.Ct. 2440, 
2448-2449, 2450-2451, 49 L.Ed.2d 310 (1976) 
(plurality opinion); Police Department of Chica
go v. Mosley, 408 U.S. 92. 95-96, 92 S.Ct. 2286, 

In my judgment the interest in keeping 
the Federal Government out of the propa
ganda arena is of overriding importance, 
That interest is of special importance in the 
field of electronic communication, not only 
because that medium is so powerful and 
persuasive, but also because it is the one 
form of communication that is licensed by 
the Federal Government.s When the 

2290, 33 L~d.2d 212 (1972)." City Council of 
Los Angeles v. Taxpayers for Vincent, 466 U.S. 
804, 104 S.Ct. 2118,2128,80 L.Ed.2d 172 (1984). 

7. It is ironic indeed that the majority states that 
it must be particularly wary in assessing § 399 
"to determine whether it reflects an impermissi
ble attempt 'to allow a government [to] control 
. .. the search for political truth' ", ante, at 3120 
(citation omitted), given that the very object of 
§ 399 is to prevent the Government from con
trolling the search for political truth. Indeed, 
the Court recognizes that when Congress decid
ed to provide financial support to educational 
stations, "all concerned agreed that this step 
posed some risk that these traditionally inde
pendent stations might be pressured into be
coming forums devoted solely to programming 
and views that were acceptable to the Federal 
Government." Ante, at 3120. 

Moreover, the statute will also protect the 
listener's interest in not having his tax payments 
used to finance the advocacy of causes he op
poses. The majority gives extremely short shrift 
to the Government's interest in minimizing the 
use of taxpayer moneys to promote private 
views with which the taxpayers may disagree. 
The Court briefly observes that the taxpayers do 
not have a constitutionally protected right to 
enjoin such expenditures and then leaps to the 
conclusion that given the fact the funding 
scheme itself is not unconstitutional. this inter
est cannot be used to support the statute at issue 
here. Ante, at 3120, n. 16. The conclusion 
manifestly does not follow from the premise, 
and this interest is plainly legitimate and signifi
cant. 

8. We have consistently adhered to the following 
guiding principles applicable to First Amend
ment claims in the area of broadcasting, and 
they bear repeating at some length: 

"Where there are substantially more individu
als who want to broadcast than there are fre
quencies to allocate. it is idle to posit an una
bridgeable First Amendment right to broadcast 
comparable to the right of every individual to 
speak. write, or publish .... 
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Government already has great potential 
-W6Power over. the electronic media, it is 

surely legitimate to enact statutory safe
guards to make sure that it does not cross 
the threshold that separates neutral regula
tion from the subsidy of partisan opinion. 

The Court does not question the validity 
of the basic interests served by § 399. See 
ante, at 3120. Instead, it suggests that the 
statute does not substantially serve those 
interests because the Public Broadcasting 
Act operates in many other respects to 
insulate local stations from governmental 
interference. See ante, at 3122-3123. In 
my view, that is an indication of nothing 
more than the strength of the governmen
tal interest involved here-Congress enact
ed many safeguards because the evil to be 
avoided was so grave. Organs of official 
propaganda are antithetical to this Nation's 
heritage, and Congress understandably act
ed with great caution in this area.9 It is no 
answer to say that the other statutory pro
visions "substantially reduce the risk of 
governmental interference with the editori
al judgments of local stations without re
stricting those stations' ability to speak on 
matters of public concern." Ante, at 3122-
3123. The other safeguards protect the 

" ... No one has a First Amendment right to a 
license or to monopolize a radio frequency .... 

"By the same token, as far as the First Amend
ment is concerned those who are licensed stand 
no better than those to whom licenses are re
fused. A license permits broadcasting, but the 
licensee has no constitutional right to be the one 
who ho~Js the license or to monopolize a radio 
frequency to the exclusion of his fellow citizens. 
There is nothing in the First Amendment which 
prevents the Government from requiring a li
censee to share his frequency with others and to 
conduct himself as a proxy or fiduciary with 
obligations to present those views and voices 
which are representative of his community and 
which would otherwise. by neceSSity, be barred 
from the airwaves. 

"[T]he people as a whole retain their interest 
in free speech by radio and their collective right 
to have the medium function consistently with 
the ends and purposes of the First Amendment. 
It is the right of the viewers and listeners, not 
the right of the broadcasters, which is para
mount. . . . It is the purpose of the First 
Amendment to preserve an uninhibited market· 
place of ideas in which truth will ultimately 
prevail, rather than to countenance monopoliza· 

stations from interference with judgments 
that they will necessarily make in selecting 
programming, but those judgments are rel
atively amorphous. No safeguard is fool
proofj and the fact that funds are dis
pensed according to largely 14objective" cri
teria certainly is no guarantee. Individuals 
must always make judgments in allocating 
funds, and pressure can be exerted in sub
tle ways as well as through outright fund
cutoffs. 

Members of Congress, not members of 
the Judicia;.y. live in the world of politics. 
When they conclude that there is a real 
danger of political considerations influenc
ing the dispensing of this money and that 
this provision is necessary to insulate 
grantees from political pressures in addi
tion to the other safeguards, that judgment 
is entitled to our respect. 

. .J.~,17The magnitude of the present danger 
that the statute is designed to avoid is 
admittedly a matter about which reason
able judges may disagree.1o Moreover, I 
would agree that the risk would be greater 
if other statutory safeguards were re
moved. It remains true, however, that 
Congress has the power to prevent the use 

tion of that market, whether it be by the 
Government itself or a private licensee.... It is 
the right of the public to receive '" ideas ... 
which is crucial here." Red lion Broadcasting 
Co. v. FCC, 395 U.S. 367, 388-390, 89 S.Ct. 1794, 
1805-1806, 23 L.Ed.2d 371 (1969). 

9. Cf. 22 U.S.C. § 1461 (prohibiting the Interna· 
tional Communication Agency-successor to the 
United States Information Agency-from dis
seminating information in the United States). 

10. The majority argues that the Government's 
concededly substantial interest in ensuring that 
audiences of educational stations will not per
ceive the station to be a Government propa
ganda organ can be fully satisfied by requiring 
such stations to broadcast a disclaimer each 
time they editorialize stating that the editorial 
"does not in any way represent the views of the 
Federal Government •... " Ante, at.3125. This 
solution would be laughable were it not so Or
wellian: the answer to the fact that there is a 
real danger that the editorials are really Govern
ment propaganda is for the Government to re
quire the station to tell the audience that it is 
not propaganda at all! 

I
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of public funds to subsidize the expression 
of partisan points of view, or to suppress 
the propagation of dissenting opinions. No 
matter how great or how small the immedi
ate risk may be, there surely is more than a 
theoretical possibility that future grantees 
might be influenced by the ever present tie 
of the political purse strings, even if those 
strings are never actually pulled. "One 
who knows that he may dissent knows also 
that he somehow consents when he does 
not dissent." H. Arendt, Crises of the Re
public 88 (1972), citing 1A. de Tocqueville, 
Democracy in America 419 (1945).11 

..l.ilsIII 
The Court describes the scope of § 399's 

ban as being "defined solely on the basis of 
the content of the suppressed speech," 
ante, at 3119, and analogizes this case to 
the regulation of speech we condemned in 
Consolidated Edison Co. v. Public Service 
Comm 'n of N. Y., 447 U.S. 530, 100 S.Ct. 
2326, 65 L.Ed.2d 319 (1980). This descrip· 
tion reveals how the Court manipulates lao 
bels without perceiving the critical differ
ences behind the two cases. 

In Consolidated Edison the class of 
speakers that was affected by New York's 
prohibition consisted of regulated public 
utilities that had been expressing their 
opinion on the issue of nuclear power by 
means of written statements inserted in 
their customers' monthly bills. Although 
the scope of the prohibition was phrased in 
general terms and applied to a selected 
group of speakers, it was obviously direct
ed at spokesmen for a particular point of 

11. The "fairness doctrine" is no answer to the 
concern that Government·funded organs of 
mass communication will, overall, take a pro· 
Government slant in editorializing and thereby 
create a distortion in the marketplace of ideas. 
First. the "fairness doctrine" is itself enforced by 
the Government. Second. that doctrine does 
not guarantee other speakers access to the mi· 
crophone if they disagree with eC:itorial opinion 
expressed by the station on public policy issues. 
No other voice need be heard if the Government 
determines that the station's editorial "fairly" 
presented the substance of "the" opposing view. 
Moreover. as appellees argue, editorials from an 
institution which the public may hold in high 
regard may carry added weight in the market· 

view. The justification for the restriction 
was phrased in terms of the potential of· 
fensiveness of the utilities' messages to 
their audiences. It was a classic case of a 
viewpoint-based prohibition. 

In this case, however, although the regu
lation applies only to a defined class of 
noncommercial broadcast licensees, it is 
common ground that these licensees repre
sent heterogenous points of view.12 There 
is simply no sensible basis for considering 
this regulation a viewpoint restriction-or, 
to use the C;ourt's favorite phrase, to con
demn it as "content·based"-because it ap
plies equally to station owners of all shades 
of opinion. Moreover, the justification for 
the prohibition is not based on the "offen
siveness" of the messages in the sense that 
that term was used in Consolidated Edi
son. Here, it is true that taxpayers might 
find it offensive if their tax moneys were 
being used to subsidize the expression of 
ecJ.Elrial419 opinion with which they dis
agree, but it is the fact of the subsidy-not 
just the expression of the opinion-that 
legitimates this justification. Further
more, and of greater importance, the princi
pal justification for this prohibition is the 
overriding interest in forestalling the cre
ation of propaganda organs for the Govern
ment. 

I respectfully dissent. 

place of ideas. See Brief for Appellees 15. That 
fact, however, magnifies the evil sought to be 
avoided, for the danger is that pro-Govt.mment 
views that are not actually shared by that insti
tution will be parroted to curry favor with its 
benefactor. 

12. That does not necessarily mean, however, 
"that the editorial voices of these stations will 
prove to be as distinctive, varied, and idiosync. 
ratic as the various communities they repre
sent," ante. at 3123, given the potential effects of 
Government funding, see supra, at 3136-3137 
and n. 11. 
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This case concerns a one-vehicle accident on September 5, 1987, in which the 
driver, Rhonda Lopez, was injured and two of her passengers were killed. The 
accident occurred at the intersection of two rural township roads, when Lopez's 
car failed to negotiate the curve, left the road and plunged into the Sandusky 
River. 

Separate wrongful death actions were brought by appellants and 
cross-appellees Lisa Franks, administrator of the estate of Leslie Acosta, and 
M. Carol Bryant, administrator of the estate of Donna Hackworth, against, inter 
alia, (1) appellees and cross-appellants Board of Commissioners of Sandusky 
County and the county engineer (collectively referred to as the "county"), (2) 
appellee and cross-appellant Sandusky Township Board of Trustees ("township"), 
(3) appellee and cross-appellant Rhonda Lopez, and (4) Adrian Zavala (Leslie 
Acosta's boyfriend, who allegedly was pursuing Lopez). Lopez filed cross-claims 
against the county and township for indemnification and for her own injuries 
resulting from the accident. These cases were consolidated [***2] in the 
trial court. 

The claims against the political subdivisions focused on their alleged 
failure to keep the roads "free from nuisance" in contravention of R.C. 
2744.02(B) (3). In addition, appellants asserted the county had a statutory duty 
to install a guardrail at the intersection. 

The county and township moved for summary judgment. The trial court granted 
summary judgment for the township on the basis of sovereign immunity pursuant to 
R.C. Chapter 2744. In addition, the court granted summary judgment for the 
county, ruling that as the county had transferred the roads in question to the 
township in 1970 it owed no duty in 1987, nor did any duty derive from its past 
control of the roads. The court also determined that R.C. 5591.36 did not 
require the county to place a guardrail at the intersection. 
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Upon appeal, the court of appeals affirmed that part of the trial court's 
judgment which held that the county and township were immune from suit for the 
alleged defective design and construction and lack of signage. However, the 
court reversed part of the trial court's judgment, and held that questions of 
fact remain as to whether the county should have installed a guardrail pursuant 
[***3] to R.C. 5591.36 and whether the township breached its duty to keep the 
roads "free from nuisance" by failing to comply with the Ohio Manual of Uniform 
Traffic Control Devices for Streets and Highways. 

The cause is now before this court pursuant to the allowance of motions and 
cross-motions to certify the record. 

DISPOSITION: Judgment affirmed. 

CORE TERMS: nuisance, political subdivision, guardrail, township, traffic, 
signage, highway, street, perpendicular, immune, intersection, install, 
erect, duty, municipal, slope, defective design, manual, malfunctioning, 
discretionary, overhanging, failure to maintain, sovereign immunity, 
questions of fact, reflectorized, adjacent, repair, curve, constructive 
knowledge, duty to keep 

HEADNOTES: 
Streets and highways -- Interpreting R.C. 2744.02(B) (3) to determine when 
a political subdivision may be liable for failing to keep its roadways "free 
from nuisance" -- Definition of "nuisance" as found in R.C. 2744.02(B) (3) does 
not embrace design and construction defects or failure to erect signage 
or guardrails. 

COUNSEL: Edward Van Gunten & Co., L.P.A., Edward A. Van Gunten and Phillip 
Browarsky, for appellants and cross-appellees Lisa Franks and M. Carol Bryant. 

Cooper, Straub, Walinski & Cramer Co., L.P.A., and Thomas J. Tucker, for 
appellant and cross-appellee Rhonda L. Lopez. 

Ritter, Robinson, McCready & James and William S. MCCready, for appellee and 
cross-appellant Sandusky Township Board of Trustees. 

Marshall & Melhorn, James H. Irmen and Jessica R. Christy, for appellees and 
cross-appellants Sandusky County Board of Commissioners and Sandusky County 
Engineer. 

Amer Cunningham Brennan Co., L.P.A., Richard T. Cunningham and Thomas M. 
Saxer, urging reversal in part for amicus curiae, Ohio Academy of Trial Lawyers. 

John E. Gotherman, urging affirmance in part for amicus curiae, Ohio 
Municipal League. 

JUDGES: [ ***4l 

Francis E. Sweeney, Sr., J. Moyer, C.J., A.W. Sweeney, Douglas and Mahoney, 
JJ., concur. wright, J., concurs in judgment only. Pfeifer, J., concurs in 
part and dissents in part. n3 Joseph E. Mahoney, J., of the Eleventh Appellate 
District, sitting for Resnick, J. 
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n3 Reporter's Note: For text of Justice Pfeifer's opinion, see infra, 69 Ohio 
St.3d at 462, 633 N.E.2d at 1108. 

OPINIONBY: SWEENEY, SR. 

OPINION: [*346J [**503] Today we are again asked to interpret R.C. 
2744.02(B) (3) to determine when a political subdivision may be liable for 
failing to keep its roadways "free from nuisance." We are also asked to decide 
whether the county could be liable for its alleged failure to install 
a guardrail pursuant to R.C. 5591.36. For the reasons which follow, we decline 
to expand our definition of the term "nuisance" as found in R.C. 2744.02(B) (3) 
to embrace design [**504] and construction defects or the failure to erect 
signage or guardrails. However, we hold that questions of fact remain as to 
whether the county had a statutory duty to install a guardrail at 
the intersection. Accordingly, we affirm the judgment of the court of appeals. 

[*347) Appellants seek to impose [***5] liability upon the political 
subdivisions for what they allege is a dangerous intersection. Appellants 
believe that the intersection was defectively designed, constructed, and 
maintained. The appellants assert that the combination of the lack of a posted 
speed limit, lack of lighting at night, lack of an adequate warning sign visible 
at night, a sharp and sudden curve, uneven pavement, a deficient cross slope, 
proximity to the river and the absence of a guardrail made the curve deadly and 
created a nuisance. The county and township respond that they are immune from 
liability because of sovereign immunity. specifically, they argue they 
are immune under R.C. Chapter 2744 because their actions and omissions with 
regard to these roads were "governmental functions" as defined in R.C. 
2744.01(C) (2) (e), (j) and (1), n1 and that the "discretion" defenses of R.C. 
2744.03(A) (3) and R.C. 2744.03(A) (5) apply. 

- - - - - - - - -Footnotes- - - - - - - - - - -

n1 R.C. 2744.01(C) (2) (e), (j) and (1) include the following in the definition 
of "governmental" function: 

"(e) The regulation of the use of, and the maintenance and repair of, 
roads, highways, streets, avenues, alleys, sidewalks, bridges, aqueducts, 
viaducts, and public grounds; 

u* * * 

lI(j) The regulation of traffic, and the erection or nonerection of traffic 
signs, signals, or control devices; 

11* * * 

"(1) The prov~s~on or nonprovision, planning or design, construction, or 
reconstruction of a public improvement, including, but not limited to, a sewer 
system[.] " 

- - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[***6J 
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R.C. Chapter 2744, the Political Subdivision Tort Liability Act, was enacted 
in response to the judicial abolishment of the doctrine of sovereign immunity, 
R.C. 2744.02(A) (1) provides that a political subdivision is generally not liable 
for damages for injury, death; or loss to persons or property incurred in 
connection with the performance of a governmental or proprietary function of 
the political subdivision. R.C. 2744.02(B) lists several exceptions to the 
general grant of sovereign immunity. The subsection relevant here is R.C. 
2744.02(B) (3), which provides that political subdivisions are liable for injury 
caused "by their failure to keep public roads, highways, [and] streets * * * 
within the political subdivisions open, in repair, and free from nuisance * * 
* . II 

However, the Act also enumerates defenses that can be asserted to avoid 
liability. Pertinent to our discussion are those defenses contained within R.C. 
2744.03(A) (3) and (5). 

R.C. 2744.03(A) (3) provides immunity to a political subdivision where the act 
or failure to act by an employee was within the discretion of the employee as to 
"policy-making, planning, or enforcement powers by virtue of the duties and 
responsibilities [***7] of the office or position of the employee." R.C. 
2744.03(A) (5) provides that a political subdivision is "immune from liability if 
the injury [orJ death * * * resulted from the exercise of judgment or discretion 
in determining whether to acquire, or how to use, equipment, supplies, 
materials, personnel, [*348] facilities, and other resources, unless the 
judgment or discretion was exercised with malicious purpose, in bad faith, or in 
a wanton or reckless manner." 

In Manufacturer's Natl. Bank of Detroit v. Erie Cty. Road Comm. (1992), 63 
Ohio St.3d 318, 587 N.E.2d 819, we considered a political subdivision's duty to 
keep its roads free of nuisance. 

In Manufacturer's, we addressed whether a township's duty under R.C. 
2744.02(B) (3) to keep the road free from nuisance included ensuring that corn 
growing in the road's right-of-way did not obstruct a driver's visibility. 
Because of R.C. Chapter 2744's recent enactment, Manufacturer's provided our 
first opportunity to construe this law. In deciding the issue, we considered 
prior case law interpreting R.C. 723.01, n2 which obligates [**505] 
municipalities to keep their roads free from nuisance. 

- - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n2 R.C. 723.01 provides: 

"Municipal corporations shall have special power to regulate the use of 
the streets. Except as provided in section 5501.49 of the Revised Code, the 
legislative authority of a municipal corporation shall have the care, 
supervision, and control of the public highways, streets, avenues, alleys, 
sidewalks, public grounds, bridges, aqueducts, and viaducts within the municipal 
corporation, and the municipal corporation shall cause them to be kept open, 
in repair, and free from nuisance." 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[***8J 
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Relevant to our discussion today, we cited Fankhauser v. Mansfield (1969), 19 
Ohio St.2d 102, 48 O.O.2d 103, 249 N.E.2d 789, where we held that 
a malfunctioning traffic signal can be a nuisance to orderly urban street 
traffic, and Robert Neff & Sons v. Lancaster (1970), 21 Ohio St.2d 31, 50 O.O.2d 
80, 254 N.E.2d 693, where we determined that an overhanging tree limb impeding 
ordinary traffic could be a nuisance within the meaning of R.C. 723.01. 

After construing prior case law, we decided that in determining a township's 
duty, the proper focus should be on whether a condition exists within 
the township's control that creates a danger for ordinary traffic on the 
regularly traveled portion of the road. 

We held that a permanent obstruction to visibility in the right-of-way which 
renders the regularly traveled portions of the highway unsafe for the usual and 
ordinary course of travel can be a nuisance for which a political subdivision 
may be liable pursuant to R.C. 2744.02(B) (3). Id. at paragraph one of the 
syllabus. 

In a similar vein, we find that the township's alleged failure to maintain 
the signage already in place may constitute an actionable nuisance claim. A 
sign [***9] which has lost its capacity to reflect is as much an impediment 
to the safe flow of traffic as a malfunctioning traffic light, overhanging 
branches or foliage obstructing a driver's view. Due to the proximity of the 
Sandusky River to the intersection of the two township roads, notice of 
the curve was vital to the safety of ordinary traffic. 

[*349] This does not end the analysis however. In Vogel v. Wells (1991), 
57 Ohio St.3d 91, 97, 566 N.E.2d 154, 160, a nuisance case decided in part under 
R.C. 723.01, we reiterated that the political subdivision must have had "either 
actual or constructive knowledge of the nuisance" before liability can be 
imposed. There is constructive knowledge if "such nuisance existed in such a 
manner that it could or should have been discovered, that it existed for a 
sufficient length of time to have been discovered, and that if it had been 
discovered it would have created a reasonable apprehension of a potential danger 
* * *." Beebe v. Toledo (1958), 168 Ohio St. 203, 207, 6 O.O.2d 1, 3, 151 N.E.2d 
738, 741. 

The appellate court correctly held that appellants' evidence created a 
question of fact as to whether the township had actual or constructive 
[***10J notice. Appellants presented {ll an affidavit from an engineering 
expert describing the hazard, accompanied by photographic exhibits demonstrating 
the obviousness of the danger posed by the failure to maintain the reflectorized 
sign; and (2) the deposition testimony of a nearby resident that there had been 
at least three previous accidents at this intersection and that the condition of 
the small directional arrow sign had existed for a substantial period of time. 
This is ample evidence to create a question of fact concerning the existence of 
notice. 

Overhanging branches and foliage which obscure traffic signs, malfunctioning 
traffic signals, signs which have lost their capacity to reflect, or even 
physical impediments such as potholes, are easily discoverable, and the 
elimination of such hazards involves no discretion, policy-making or engineering 
judgment. The political subdivision has the responsibility to abate them and it 
will not be immune from liability for its failure to do so. 
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Moreover, it is undisputed that the directional arrow sign did not comply 
with the Ohio Manual of Uniform Traffic Control Devices for Streets and Highways 
as required by R.C. 4511.11(A). The evidence [***11] indicated that in 
addition to not being reflect6rized, the sign was smaller than the recommended 
size and was not properly placed or checked as required by the manual. While the 
installation of traffic control devices by a political subdivision may 
be discretionary pursuant to the manual, once the decision to install has been 
made, the implementation of that decision is not immune from liability. 
[**506J Winwood v. Dayton (1988), 37 Ohio St.3d 282, 525 N.E.2d 808. 

Appellants, however, not content with this finding, have asked us to expand 
our nuisance definition to include design and construction defects and the 
failure to erect signage. This we decline to do. This court has never held 
that defective design or construction or lack of signage constitutes a nuisance. 
These categories simply do not constitute a nuisance as this term has been 
defined by this court. Additionally, these allegations involve discretionary 
functions as provided in R.C. 2744.03(A) (3) and (5). Thus, the defenses found 
in R.C. 2744.03(A) (3) and [*350J (5) preclude the imposition of liability on 
a political subdivision for any acts or omissions related to these discretionary 
functions. Therefore, [***12] appellants' claims pertaining to defective 
design and construction and the failure to install signage must fail. See, 
e.g., Williamson v. Pavlovich (1989), 45 Ohio St.3d 179, 543 N.E.2d 1242i 
Winwood, supra; Fankhauser, supra. Summary judgment was appropriate on these 
issues. 

Appellants also sought to impose liability upon all the political subdivision 
defendants based on the absence of a guardrail. Appellants assert the county had 
a duty to install a guardrail under R.C. 5591.36, and that since the county 
designed and built both of the roads in question, it should have installed 
a guardrail during construction. Further, they argue that the township is 
liable because the lack of a guardrail constituted a nuisance under R.C. 
2744.02(B) (3). 

However, political subdivisions have broad discretion in determining whether 
to install signage. See winwood, supra. This is equally true regarding 
the discretionary decision as to whether to erect a guardrail. Notwithstanding 
this broad grant of discretion, however, R.C. 5591.36 provides: 

,,* * * The board [of county commissioners] shall * * * protect, by 
suitable guardrails, all perpendicular wash banks more than eight feet 
[***13] in height, where such banks have an immediate connection with a 
public highway other than state highways, or are adjacent thereto in an 
unprotected condition." 

R.C. 5591.37 imposes liability upon the county for accidents or damages 
resulting from its failure to comply with R.C. 5591.36. 

The court of appeals correctly noted that R.C. 2744.02(B) (5) provides an 
exception to immunity where "liability is expressly imposed upon the political 
subdivision by a section of the Revised Code, including * * * [section] 5591.37 
* * *." Hence, R.C. Chapter 2744 explicitly includes one of the statutes relied 
upon by appellants as an exception to immunity. 
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The county contends the elements of R.C. 5591.36 were not met and, therefore, 
liability cannot be imposed. Essentially the county asserts that 
"perpendicular" means ninety degrees, the bank in question was not a "wash 
bank," and even if it was a "wash bank," it was not adjacent to the highway. 

In finding that factual questions remain as to whether the county complied 
with R.C. 5591.36, the appellate court cited Jenkins v. Harrison Twp. Trustees 
(Oct. 4, 1982), Scioto App. No. 1385, unreported, 1982 WL 3545, where that court 
held that construing ["**14] "perpendicular wash bank" to mean only a 
ninety-degree wash bank renders R.C. 5591.36 "almost meaningless." 

In Jenkins, the court stated: 

[*351] "* * * Washbanks, over time and in accordance with general 
principles of rainwater, sediment, and gravity, gradually erode and change their 
angles. Nature carries no protractor. 

"Statutes must be interpreted in a manner rendering them effective, just, 
reasonable, and capable of execution." 

In Jenkins, the court found the common meaning of "perpendicular" is 
"extremely steep" and held that a wash bank which fell eighteen feet at an angle 
of sixty-five to seventy degrees was perpendicular within the meaning of the 
statute. The appellate court in the instant case agreed with the Jenkins 
holding and concluded that "perpendicular" can include a slope of seventy 
degrees, which appellants' evidence revealed the slope in question to be, 
although the county and township dispute this finding. 

[**507] Accordingly, the appellate court ruled that questions of fact exist 
as to whether the bank in question is a "wash bank," whether the wash bank 
is adjacent to a public highway, and whether the slope is "perpendicular." We 
agree. [***15] The court of appeals' decision on this issue is affirmed. 

To summarize, we conclude questions of fact remain as to (1) whether 
the township breached its duty to keep its roads "free from nuisance" for its 
alleged failure to maintain the reflectorized sign and its alleged failure to 
comply with the manual, and (2) whether the county had a duty to install 
a guardrail pursuant to R.C. 5591.36. We further find, as a matter of law, that 
the alleged defective design and construction and the failure to erect 
proper signage do not constitute a nuisance within the meaning of R.C. 
2744.02(B) (3). Therefore, the county and township are immune from suit for 
these claims. Finally, we note the negligence claims against Lopez and Zavala, 
as well as the statute of limitations defense asserted against Lopez, are still 
intact and remain to be resolved by the trial court. 

Judgment affirmed. 

Moyer, C.J., A.W. Sweeney, Douglas and Mahoney, JJ., concur. 

Wright, J., concurs in judgment only. 

Pfeifer, J., concurs in part and dissents in part. 
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and notoriety of MI'S, Galc'H possession to 
charge H(Ju~don und Smith with lJuticc 
of hel' clnilll to the laud, ill Cal"e the rl~cord 
of her dH~d was not of itflelf Rufllcient no· 
til'e. 

In thif:l connection tile court below 
fOlllll} aM a f[lct that on or about t1H~ 15th 
day uf June, 1817. the suid Louhm g. Gale 
to~,k ae tu al PUfiHcssioll of such I'onl prop. 
erty; "that among other nets oi J}OHSCS' 
sian und oWlJel'ship she then enu8('{1 said 
real VI'oPCl'ty to ue surveyed, und tho 
boundul'ies thercof to be marked hy 
mouuds und stuIH\S; Rhe cUllsed to be 
brokcn nnd cnlri\'Hted a p())·tloll thereof 
along- the Ilorth side, consisting of about 
10 acres; that subsequcntly, (luring sear 
]Sj-! !;hc cansed to be brol;,en und culti\'ut· 
cd about 10 uel'CS llIot'e of said lund, anel 
that, COlltillllOUHly from and after the 
spring of lS;1 to the time of hel' <IeeNH~C 
alld d('\'ii"c to this phI in tiff, Artemas Gall', 
she continued to 0llculy nse, occupy, ull(l 
POf'S(,SH ,,;aid real propt'rty, uud that such 
)Iosst'flsiou ulla occlIpation was actuul, 
open, continuous, and ulliute!'ruptotl, and 
tlwt such OCCu£ll1tioll tlIuJ posf;)ession of 
Stlic1 pl'clllif'es has been coutiuuUlls b~' her 
Ile\'iHce, suill AI'tem<ls Gale, and hiE:! gran· 
tees, the saill Urlcn G. McKeunun nllt! tho 
said Mel \'ill Grigsby," etc. This finding of 
IJOSSeHSioll is, under the cuse of :Minin~ 
Co. '-. 'ruylor, 100 IT. S. 37, the finding of 
an ultimate fact, nnu lUIS the Bnnw legal 
effcet us the Iin(]ing of n jUl'Y in a special 
Y('rdirt, and the Hut!icicnc,Y of the evitlcnce 
to HIIIJport the finding eannot be cOl.lsld· 
CI'N) upon this appeul. IIl1II1'o\'elllcnt Co. 
v. BI'<IIHJlll'Y, 132 U. S. GO!}, fi14, 10 Sup; Ct • 
Hep,177. 

e While their actual o('cupnnc.v and culti
~ \'atioll or tlIC property did 1I0t appurently 
• extenu to tile cntirc truct, we think a·Was 

ll11fIieient, unrler the tase of Ellil:ott v. 
Pl:'url, 10 Pet. 41:1, to give the Gnles u con
stl'uctiv(> possession of the whole tract, 
the remainder no t being in tile ad \'erlile 
pOl:!session of anyhody. In that CURe It 
waH held that. ,,-here thp.ro hns heen all 
pntn- 011 lund undl'r (.ulm· of title by deed, 
the posf:lc:;!'ion if{ deemed to extend to the 
b()und:-; of that deed, although the llctunl 
settlemcnt and impl'ovements are on a 
Hmull parcel only of the tract. In Buch 
Cllse, whet'e there Is 110 ad t'el'se posl:!ession, 
tlll~ Ill.\\, construes the entry to be co-ex· 
tpnsh-e with the gl'unt to the party. upon 
the gruund tlwt It is his clelll' Intention to 
asscI·t such possession. So, also, Ewing 
\', nornct, 11 Pet. 41,52; ill'Obst v. Brad., 
10 WillI. 51!), 532; Hunnicutt v. Peyton, 102 
U. S. 338 

We think tllere Is nothing in flection 46 
of the Dakota. Code of Civil ProceaUl'e 
Which, fairly constl'ued, conflicts with tbis 
view. Certainly, if thel'e were any doubt 
In titis mattel', tile finding of possession 
b~' tll(' court bp.low woul(} be Rutficient to 
tum the R('al~ ill tile plaintiff's fa VOl'. 

4. There iH also nil aflsi~Jlml~nt of error 
to the iin(Jillg that Helen G,l\leKennan Ilnd 
her ~rall tep., Grigsby. were iunor.ent pur
clwscl'fI without notice of the pelldellcyof 
the action. The defendant Smith, by his 
supplemental nnl>wer, alleged that they 
were not purchaset·s 1n good faith, nor for 
a valuuu)e consideration, and that they 

purchaHed with notice. To t1lts :McKen. 
nan and Grigsby made denial. 

In onler to el1urge purchasers 01 prop
erty with notice of the pendency of a suit
it is necessary, under the statutes of Da
kota, to file a lis pendens with thel'egister 
of deeds of the clIuuty in which the IUl1l1 is 
situated, containing the llames of the par· 
ties, tile object ()f the action, and u descrip
tioll of the pl'Opel'ty. Thel'e appears to, 
llll \'e been no lis l)('ndells fiI~d in tbis case,. 
illHl liCHee no COllstrnctiv(> notice of the 
suit. Asthe conrt tindfl that Mrs. Ml'Kf'Il
lIall was an innocent pUI'clwHC1' of the 
property fol' a vuluahleconsidcl'ation, and 
had IlO notice or knl)wledg;e of the pend
elley of the action, 01' of the gl'ound upon 
which defendant Smithclailllc<l all intcrest 
in the property, anti as tI)(~I'e is nu evi
«cllce to contl'Udict thi!'!, we Imo'V of no 
rl'lIHOn why she or Grigsby Should no t he·~. 
lwld ·to ha \-e acquircd 11 goo(1 ti tIc to th(~;~ 
pl'Opel'ty, althou~h pUl'chused during the· 
l)cndt'ncy of thi~ Iitiglltinn, and although 
tlle title w!lich 1.11'9. Gall' ucquil'ccI might 
hllve ueen impeachable for fl'UIlCl. It ia 
true tlla t 1\1 1'8, 1\le Kcnllan W Uti a Rister of 
Galc, Iivill~ ill HochcHter, N. y,. and 
llought the property while on a visit to 
IIl'I' hrothCl'; !.Jut sht' sweun~ that :she paid 
$8,000 for it, and there is nothin~ allove 
the tligllity of a suspicion to contl'ullict 
11('1'. 

Srvel'al other errors in tlle action or the 
court helo\y are set up ill thl' HH~iJ.!:nllwllt, 
hut they ure either iUlIlJuterinl or have 
been uh'end~' disposec.l of in the assign. 
ments pUHRerl upon. 

'.rile judgment of the court below wlll 
tht'refol'e be affirmed, and 1he mllndate 
will h;:;uc to the suprl~lIle court of t;outh 
Dulwta. 

(144 U. S. 408) 
GnANn TIWNK lty, CO. OF CANADA V. Ivr~s. 

(April 4, 1892.) 
BrLL OP EXCEPTroXS-PUESU~IPTIO:;:S- ASSIGN

ME:<!TS OJ!' EUltOR-DEATIl AT CnossI:\G-NEGLI· 
GESCE-INSTHUCTIO~S. 

1, In an action for wrongful death under 
Bow. st. Mich, 55 3:191, 8392, which, as construed 
by the Michigan courts, give a right of action 
only when decedent leaves some one dependent 
upon him for support, tho supl'eme court caunet 
cousider whether there was sufficient e\'idence of 
that fact, in the absence of au exception at the 
trial based upon that particular point, since to 
do so would require it to presume that aU the 
evidence is contained in the lJill of e;lCceptions, 
contrary to the rule that only so much thereof 
shall be included as is necessary to explain the 
rulings below. 

2. An assignment of error, based on a refusal 
to charge generally that under the e\'idellCe there 
was no rigM of recovery, is not sufficiently spe
cific, under I:lup, Ct. Rule 21, to raise the question 
whether there was Bumcient evidence that de· 
ceased left anyone dependent upon him, as reo 
quired by the statute. 

3. The terms "ordinary care," "reasonable 
prudence, " and such like terms have a relative 
significance, and cannot be arbitrarily defined; 
and, when the faots are such that reasonable 
men differ as to whether tnere was negligence on 
the part of the plaintiff, the determination of the 
matter is for the jury; nor is it error to instruct 
them to fix the standard for reasonable, prudent, 
a.nd cautious men according to their judgment 
ana experience. 

4, 'r1le running of railroad trains within the 
limits of a city at a greater rate of speed than 
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that allowed by the city's ordinan-:es la a cir
cumstance from which negligence may be in
terred by the jury. 

5. A railroad company must use reasonable 
care in regard to stationing flagmen o~ erecting 
gates at crossings, and tho fact that the statute 
ot Michigan (3 How. St. § 3301) charges the rail
road commissioner with the duty of determining 
the necessity of a flagman at any and all cross
ings in the state does not relieve the company 
from taking sucb other precautions as public 
safety and <:ommon prudence dictate. 

6. But to warrant a jury in saying that a 
railroad company should station a flagman or 
erect gates at a crossing when not required by 
the commissioner it must be shown that such 
crossing is more than ordinarily hazardous. 

7. Although defendant's negligence may have 
been the primary cause of the injury complained 
of, yet an action for such injury cannot be main
tained if the proximate and immediate cause of 
the injury can be traced tu tho want of ordInary 
care ulld caution in the party injured, unless the 
exercise of reasonable care and pl'udenee on the 
part of defendant might have avoidcd the conse
quences of the injured party's negligence. 

!!. To repeat an instruction in dift'erent lan
guage in another portion of the chargo is not. re
versi ble error. 

9. It is proper to refuse an instruction which 
confines the jury to the particular circumstances 
narrated in the instrnction, and excludes notice 
of ethers they may think important. 

35 1'·cd. Hop. 1iu, affirmed, 

In crror to the clrcuitcollrtof thllUnited 
StltteR for the eastern clh; trict of Michigan. 
Affirmed. 

EJ. IV. ]IIcdd:ll1g11 and Otto [{irci1ner, for 
plaintiff in crl'01'. Don M. Diddllson and 

( E. G. Stcl·cnsolJ. for defenuullt in error. 
/; 

;- • MI'. Justice L,\MAt< delivered the opinion 
of the court. 

This WIH! an uctlon by Albert Ivel,l, jr., 
as aUllIilliHtrntor of the est:lte of Blijah 
Smith. deceused, againsttlHl Orand Trunk 
BailwuJ' COIUpany or Canada. a Canadian 
corporation opcl'utillg Il line of railroad In 
l\ficlllgan, to recover du mages for the aI
le~ed WL'OIlp;ful and negligent killing of 
plaintiff's intestate, without fault on hiR 
own purt, hy the l'ailway company, at a 
streetcl'oso;ingin thecityofDetroit. !twas 
commence!1 in a state court, and wus after
wards removed into the f(!<1eral court on 
the gl'Ollnd of divcrHc citizCllRhip. 'l'he 
actioll was IJrou1.?;ht UIld~r sectiuns 33!H 
UIl(1 3:i92 of Ho well's Annotated }:;tatutes 
of Michigan, und, as stated in the declara
tiun, was for the benefit of three daugh-

t tPI'S Ilnd one SOlI of the Ileceusud, whose 
r Il!UIIN; wen! given. 
• * Thl'l'e WUH a tl'jal hefore the coart and a 

jury, resulting in u vel'(lict un<1 judgment 
in fa "01' of t he plain tiff for $5,000, with 
intereHt from the (lute of the verdict to the 
tiIlle tile jlldgment \Vus entel'{'r1. The 
plaint!;rf offel'eci to remit the interest, hut 
the cuurt refuser) to allow it to UH dOlle. 
The defen<luut then sued out this writ of 
error. 

On the trial the plaintiff, to sustain the 
issues on his pal't, offered evidence tending 
to prove tIlP. following facts: Elijah 
Smith. plaintiff's intestl'lte, at the time of 
his rlcuth, iu Ma.Y, ]~S4, was I'Ibout 75 
year" of age, 8nu had IH!6n I'elli<ling on a 
fal'm,1l few lr.ilesout of the city of Detroit, 
for several yeal's, heing engaged in grape 
cu1ture. It was his CUi:;tom to make Olle 

or more trIps to the cIty everv dal' darla 
that period. In going to the"city be traf. 
l'led eastwardly on a mucb traveled road 
known as the "Holden Rand," which' 
continued Into the city, beComes an impor: 
tant and well-known street running east 
and west. Within tho limltH of the clty 
the street was crossed olJliquely, at a 
g'rade, by the defendant's road and two 
other parallel roads coming up from the 
sonth-west. which roads, in the language 
of the defendant's engineer, curve" a way 
from u person coming flown the Holden 
road." A t the crossing the Holden road 
ill 65~ feet wide, '.rIle defenuant's right of 
way iR 40 feet wide, and the right of way 
of all the parallel ruilwuys at ·that place 
1H HIO feet wide. 

For a cOIlRit\(>raule distllilce-atleast 300 
fpet-along the right side of the road go. 
ing into the city there were obstructions 
to a view of the railroad, consisting of a 
llOuse known us the" McLaughlin House," 
a barn and its attendant uutuuildlngs 
1111 orchard in full bloom, nun, about 76 
feet from the defendant's track, another 
house. known as the" Lawrence BOlltle." 
'['hen there were some shrub bushes, or, as 
deHcribed by Olle witness, some stunted 
locust trees and a wiIlow,ashort distance 
from the line of the right of way. }:;o that 
it seems, from all the evidence mtrodllred 
on this point, thatltwus not until a trav. 
eler was within 15 or 20 feet of the track, 
and thell going up thp, grade, that he .. 
could got un unollstl'ucted view or 1he; 
track to the right. One· witness testified' 
thu t, if he was in 0. uug/.rY, his hOl'se would 
be within ~ feetor the tl'llck before he could 
get a good view of it in both directions. 

On the morning of the fu tal accident, 
Mr. Smith IincI his wiCe werp-driving down 
the Holden road into Detroit, in a buggy 
with the top raised, alltl with the SielA 
curtuins either rnlsm) or l·bI1lo,-ed. Oppo, 
site tile La W rence 1)()lISe they HtO[lp~r1 sey· 
ernl minutes, presU!)lubly to listen fOI' any 
traiU8 that might be pasHing, and while 
there a train on one of the other roads 
passed hy, gOing out of thp. city. Soon 
aftor it h ud cl'ossed tile road, and while 
the noise caused by it was still quite di~
tiuct, they Ihove on towards tlll'lr (lesti· 
n!l tion. .Iust as they had reached the de' 
fendunt's track, and while apparently 
wutching the train that had pussed, they 
were struck by one of the defendant's 
truins coming' from the right a t the rate 
of at leaflt 20-sumo of the witnc;;ses say 
40-mil,'s an hour, and were thrown inte 
the air, cnrried some distance, Ilnd in· 
stun tly killed, Tufa train was a tranl-irer 
tl'ain between two junctions, aIHI was not 
running" on any scheduie time. Tile plain
tiff's witnesses agree. substantiully, in say· 
iug that the whistle was not hlown fOI 
this crossing, nol' was the bell rung, and 
that no Rign<ll wlla tever of the a I)proacll 
()f the train was given until it was about 
to strike the buggy in which Mr. Smith 
and his wife were riding. The train rao 
on some 400 feet or more after striking 
Mr. Smith before it could be stopped. 

It further appeared that an ordinl:lnc~ol 
the city of Detroit required ruilroad tnun8 
within its limits to rull at a rate not ex· 
cet'.ding sIx miles an houl' j and it likewise 
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appeared tlw,t there was no fiogm8n or 
anyone stationed at this crossing to wurll 
travelers of approaching trains. 
~fost of tlle witne!:lscs for the d!'fem;c, 

consiHtin~, f.or the main pnrt, of its em
ploy!'!> aboard the train at the time of the 
accident, tcstified, substantially, thut the 
ol'rlinary signals of hlowlng the whistle 
and ringing the bell were given before 
reaching tho crossing, and that, in their 
opinion, the train was not moving faster 

~ thun six miles an hour. It mU>lt be stat· 
, ed, however, that some of the defenclnut's 
; wittle;;ses, the· bral,eman, among othel's, 

would not say that the ordinary Signals 
",era given, nor would they testify that 
the train was not moving faster than at 
the rate prescribed by the city ol'dinllneej 
and one of Its witllcsses, in particular, 
testitie<l thut thetralll was moving" about 
20 miles an hour.-pel'hapR a littl!> fuster." 

A witness called by the phlintiff in re
buttal, an engineer of 45 years' standing. 
whf) Wa!;! examined as an expert, testified 
tho t if the train ran on, after striking Mr. 
Smith, the distance it waR Iluid to have 
gone before it could be stopped, it must 
have been going at the rate of 25 or 30 
miles UJl hour: aud that if it had been go
ing but 6 miles an houl', as claimed by tbe 
dafenuan t, it cuuld have been stopped 10 
the leng;th of the engine,ancI c\'en without 
brakes would not hu ve l'un more than 35 
feet, if ren'rsed. 

The foregoing emhraces the substance 
of all the eviuence set fOJ'th in the bill of 
exceptions 00 the question of how the 
fatal accidE'ot occurred, and with respect 
to the nlleged nc~ligence of the defendant 
in the prelUit:les, anu also the alleged COll
tributory nel?;ligence of Mr. Smith. 

At the close of the testimony the defend· 
ant submittcu in writing a nnmber of reo 
quellts for instructions totha jury, which, 
if they had heen ginm, would Iw.\'evil'tuul· 
ly tal,en the caEe from the jtlr~',nnc1 would 
nu \'e authorized them to bring in a verdict 
in its favor. The court refut:ieu to give 
any of them in the Illuguagt> requested, 
bu t ga ve so me of them in a modifietl form, 
and emhrnced otllel's in the general chtlrge, 
The refusal to p:i vo till' instrnctionkl reo 
quested wa'3 excepted to, and exceptions 
were also notpd to vUl'iouspol'tions of the 
charge as given. As those exceptions are 
substantially embodied in t.he assignment 
of Porrors, they will not be fUrther referred 
to here, bllt such of them as we deem ma
t.eriul will be cOllsiuered in a subsequent 
part of this opinion, 

'rhe first point raised by the defendant, 
nnd UI'geu tly insisted upon as being em· 
braced in the assignment of errors, is that 
there is no evidence in this record that 
Mr. Smith Jeft anyone dependent upon 

t:him for support, and thut, therefore, no 
;right of action could ue in the plaintiff, 
• as bIB administrator, under-the Michigan 

statutes, against the defendnnt, for caus
ing his death. 

Sections 3391 and 3392 of Howell's An
notated Stntntt's of Michigan, under 
which this action was brought, provide 
as follows: 

"Sec. 3391. When~vcr the death of a per
son shall be caused by wrongful act, neg
lect, or default of any raill'oad company, 

or its agents, anrl the act. neglect, O~ \le~ 
fault is S.UCll as would (if death had not 
enstlccl) entitle the party injured to main~ 
taiu an actioll anll recovnr daHlugcR in re
spect thercof, then, alld in every stich r.ase, 
the ruih'oad cOI'pora tion which would 
ha ve lleen lin ble if deuth had 1I0t ell sued 
shull be liable to an action Oil the case for 
da magcs, notwithstauding the dea th of the 
person so injured, antl although the cJeath 
shall have beeu caused under such circum
stances fiS amount in law to felony. 

"~ec. 33nZ. Every Ruch action Ahan be 
hrought by ana in the Dames of thtl per
sOllol l't!l1resentatives of such deceased per
son, and the amount recovel'edinan~"sueh 
action shall he distributed to the persons, 
und ill the proportion, provicled by lu w in 
relation to the distribution of personal 
property le[t by persons dying intestnte; 
and ill every sllcb action the jury may 
gives such amount of damages as they 
sball deem fair Rnd just to the persons 
who may be entitled to Ruch damages 
when reeo,ered: provided, nothing here
in contained shall affect any suit or IJrO
ceedings heretofore commenced and now 
pendingln any of the courts of this sta teo .. 

According to the decisions of the su
preme COl1 rt of Miclligan bearing upon 
the cOllstructlon of tbese sections, a right 
of action will not arise for the negligent 
killing of a person by a railroad COmpUll;\', 
unless the deceased left some one depend
ent upon him for support, or some one 
who had a reasonable expectation of reo 
ceiving some benefit from him during his 
lIfe· time. Railway Co. v. Bayfield, 37 
Mich. 205; Van Brunt v. Railroad Co., 78 
Mich. 530, 44 N. W. Rep. 321; Cooper v. 
Ruilway Co., 66 Mich. 261,33 N. W. Rep. 
30ft 

But it seems to us that no question con· 
cerning this puase of the case can nrble 
here upon this record, The declul'ation<!, 
u ,erreu that the action was brought 1'01'; 
tlle bp.nefit of three-daughters and oue son" 
of the d~ceased, whose names were given; 
and the defendant's plea was merely in the 
na ture or n plea of the general issue, stu t
ing simply that the defendant "demand!l 
a trlal of the matters set forth in the 
plaintiff's declaration." It 1a true tlla t, 
so far as appears from this record, the 
only evidence with respect to the benef1-
claries of the suit Darned in the declara
tion was brou,;;ht ont apparently luel
dentally, ont:' of plaintiff's witnesses, Mrs. 
Briscoe, stating that slle was the daugh
ter of the deceased, and another witness 
stating that sometimes Mr. Smith's son 
went to town to attend to tbe sale of his 
farm producta. 

We should bear in mind, however, that 
it is not for this cOtlrt to suy that the en
tire evidence in the case is set forth in tho 
bill of exceptions, for that would be to 
presume a direct violation of a settled 
rule of practice as re~ards bills of ex
ceptions, viz., tbat a bill of exceptiom~ 
should contain only so much of thB 
evidence as nIay be necessary to explain 
the bearing of the rulings of the court 
upon matters of law in reference to the 
questions in displ1te between the parties 
to the case. and which may relnte to ex
ceptions noted at the trial. A bill of ex-



682 SUPREME COURT ItEPOnTEI~OL, 12. 
"--' 

ceptlone should not include, 1101" as a rule 
docs it iuclnde, all tllf~ e\'illtmce given on 
the tl'iu\ upun questions auout which 
there is no controversy, but which it is 
IlccesRary to iutr'od uce ns proof oE tIle 
IJluilitiff's riJ:?;lIt to bring the actIon, or of 
other matters of like m.itnre. If Ruch evi. 
acnce be admitt<>d without objectioll, and 
no point lIe made at the trial with reSl)(\et 
to the lUutter it Was intended to pro\'e, 
we I;;now of no rule of Ia w which would 
require that even the sul)stance of it 
t;hould he embouied In Il bill of excoptlons 
subsoqucllt:ly tal{(m. Ou the contrary, to 
inCUllll)er the record witll matter llot ma· 
terial to allY is~ue Invoh'ed has been 1'6, 
peutel.lly condemned by this court as use· 
let;s alld iIllI)J'ol)er, Pennock v, Dialogue, 
2IJ et. I, 15; Johnston ". Jones, 1 Blacl., 
209, 21!l, 220 j Zeller's L<.>ssee V'. Ed,ert, 4 
How, 2~n, 2!)7. 

But,us the record fuils toshowthnt any 
exception W[lS taken at thp. trlul based 
upon the lacl~ of any evi<lence in this par
tleuhll', we repeat, it is not propeI'ly pre. 

l~ sented to thi::> court for consideration, If 
; the uf'fendunt deemed that the court he-
• low" erroneollsly made no ref<.>rellce in its 

charge to the jury to the l!:lCJ, of any evi· 
dence in the recol'd respecting the existence 
of any bl:meficiariea of the suit, it should 
have culled that matter to tilE' attention 
of the court at that time, and insisted up
on 11 ruling us to tha t pOint. Failing to 
,do tha t. ancI failing, also, to save auy ex· 
ception on that point, it mUt;t be l1eld to 
'have waived any right it mayhuve had In 
that particular, rl'heonly exception taken 
on the trial and em bodied in tile assign. 
ment of errors thut cun, by any latitude 
'of construction, be held to refcr tn this 
point, is the flighth request for Insh'uc
tions, which was refused, and which re· 
fusal is made the basis of the sixth assign. 
meut of errOl'S, That request is as fol· 
lows: "TIle court is rflllut'sted to instruct 
the jury thn t under the evid<.>nce ill this case 
the plaintiff is not elltitlecl to reco\'er, lind 
their ,\,erdict must be [ordefenclallt." But 
the context aud the reason given hy tIle 
court for its refusul to give the instruc~ 
tion clearly show that that l'equest was 
not aimed itt this point, b1lt related solely 
to the Question of IleA"ligence on tbe part 
of the defendant compauy, and the alleged 
contributory neglig(~nce of the party Idllei1. 
That thiH reque!:;t for instruction!'! meant 
what the court understood it to mAun, 
and lIad 110 rcfer<'>lIc(\whateverto theque~· 
tion ot eviclenc(' respectillg tile existence of 
the bfllJeticiaries named iu the dt>clul'ution, 
Is further shown by the [act tllnt the court 
in its general cllal'J:?;c assumed that such 
evidence had been introd ucet1, and also by 
the fact tha t thonin th rp.quest of the plain· 
tiff in error fl)r instrnctions to the JUI',r 
likew it;(~ pI'oceeded on tha t a >;'lUmptlon. 
'l'l1atl'cquc>;t is ul3follows: "'I'll€' dumag:os 
in cllses of this kind m'o entirely pecuniary 
in their nature, and the jury must not 
award damages beyond the amount the 
evidence sllows the children 'Would proba
bly have realizel.l froll! deceased hud lIe 
COli tinned to live. NothillJ:?; can be given 
to!' injured fet!lings or loss of soeicty, .. 

FUl'thermorc, tllis nssignmen t of t'!'ror 
is too broad and general, under tho 

twenty.first rule of this court, (& Sup 
Ct. Rep. xii.,) to bring up [Such a flpe: 
cific objeet.ion as it seeks to do, Thi~ 
("ollrt SllOU!(1 not be put to the labor 
lIUO trouble of examining the whole u!! 
the e"il.lence to see whetiJeJ' tlJel'e wus'" 
enongh fol' ttJe \"p.rdict"h(~low to ba va rest,: 
eo upon, But any objection made to the 
nun,existence of evidence to support the 
verdict and judgment below should,in the 
language of the rule, "set out t:lepul'll.telv 
unu partlculuI'ly each error Ilsserted and 
ill tended to bp. urged. OJ ,"un Stone I' 
Stillwell & Bierce Munuf'g Co., 142 n. S: 
128,12 Sup, Ct, Rep. 181. In our opinion 
therefore, this point ruised by the plain: 
tiff in e.Tl'Or is without merit. As to wheth. 
01', as a llllJ ttel' of fact, there was evidence 
respecting the exi&tenceof uny beneficiarIes 
to thl::! action, we do not.ot course, ex, 
press allY oplnioll. In the view above 
taken of the mutter it is not necessary to 
decide that point. The legal presumption 
is that there was, and we shall proceed to 
cOII>lider the otller as!:!ignments of error 
upou that presumption. 

'rhese llssignmen ts of error, so far as we 
can consldl!r them, properl~· reI a te to but 
two questionH: (1) Whether tlll!re was 
neglig;ell~e 011 tbepal't of the railroad com. 
pauy in the running of the traIn at the 
time of tl>e acciden t; and (2) whether, 
OVPD if the company was negligent In thiij 
particular, the deeeased was guilty of such 
('ontributory negligence as will defeat this 
action. 

With respect to thefirstquesUon,asbere 
presented, the court cbarged the jury, sub. 
stantially, that negligence on the part of 
either the railroad company or the de. 
ceased might be defined to be "the failure 
to do whut reusonable and pruuent per· 
suns would ordinal'lIy lwve Ilone, under 
the eircum!:!tances of the sItuation, or do· 
ing wllat reasonahle and prudent persons, 
under the existing circnlli13tances, would 
not bave done;" that the law did not reo 
quire the railroad company to adopt and 
1111 ve in use, nt puhllc crossings, the most 
hIghly developed and bel:lt methods of sav· 
ing the life of tl'aV'elers on the highway, 
bllt only such a~ reasonable care and pru· 
dence would dictate, undel' tl1ecircumstlln
ces of tlle particular case; anrl that the 
question nf negligence, or want of ord!· 
IJary care and prudence, was one for the 
jury to decide. In this connection the 
court gave to the jury the following In· 
struction, "'hicb, it il:! claimed, was erro· 
nt-a us: 

"You fix the stanaard for reasonable, 
prudent, ond cautious men under thecir.~ 
cumstunces of the case us you find them,1 

·8{'cording to your judgment and experi.· 
ence of what that class of men do under 
these circumstances, and then test the ('on· 
duct in'l'olved and try it by that srandard; 
and nt'ither the judge who trIes the case 
nor /lny other pel'son can supply you witb 
tbe criterion of judgment by any opinion 
lie lllay have on that subject. n 

But it seems to us that the instruction 
was corrE>ct, as all uhstract principle of 
Ia no, and was also a?plicable to the facts 
hrought out a t the trial or the case. 
rl'here is no fixed standarl'1 In tbe law by 
which a court is enabled to arbitrarily say 
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In every case what conduct shall be con· 
sidered l'eIHwnuble UTIlI prudent, and what 
sllaH constitute ordinary care, under lIny 
and all circumHtances. The terms ., ordi
nary care," "reasonable prudence," and 
sllch like terms, us applied to tho conrlnct 
nnd affairs of men, Ill.\\"o a relative signifi· 
cance, anel canllot be ul'hitrul'i1y defined, 
Wbat lllay lJe deemed ordinury cal'(>in one 
case may. under different surroundings 
and cirClllllRtances, be gross nc~ligellce. 
The policy of tho III W htH; ~e[cgu ted th~ de· 
tf'rmination of such questlOlls to the Jury, 
under proper in!'ltl'uctio1l8 from the court. 
It is th0ir province to note the speciol cir
cumstances and l:!ul'roundin~s of eneh par
ticular case, and then 8ay whether the con
ductor the partics in that case was such as 
would be expected of reasonable, prlldent 
men, unuer a~illlilurstate ofaffuil'f:l. When 
11 gi ven stu te of fuets is s uell thu t remwna· 
bJe men may fairly differ upon the ques
tiou as to whether thpl'e wus lIogli~ence 
or not, the detCl'lllina tioll of the ma tter is 
for the jury, It is ouly where the fuctsare 
such thut all I'cllflonable lllen IDUl:lt draw 
the same conclusion frum them that the 
question of negligcnce is ever com;idered 
as one of law for the court. TIallrou<l Co_ 
v. Pollard, 22 Wall. 341; Railroarl v. Con· 
verse, 1m) D. S. 469, 11 Sup. Ct. TIep. 569; 
Thompson v. Hail way Co" 57 Micb. 300,23 
N. W, TIep. 820; Railway Co. v, Miller, 
25 Mich. 274: TIailwllYCo. v. Van Stein
burg, 17 Mich. 99, 122; Gaynor v. Old 
Colony & Np.wpol't Ry., 100 MaRS. 20~. 212; 
Marietta. etc .• flnilruud Co. v. l'icl,:s!ey, 24 
Ollio St. 654; Railroad Co. v. O~ier. 35 Pa. 

It. St. 60; Robinson v. Cone, 22 Vt. 213; Ja
:: mltmu v. Railroad Co., 55 Cal, 593: TIedl. R. 
i R.~(5th Ed.) § 133. pur. ~; IG ArneI'. & Eng. 

Eoo. Law, tit. "Negligellc£'," 402, and uu
thorities cited in note2. We do not think, 
therefore, that this instruction WIlS erro
neous in auy particular. 

It is further urged tlw,t the court erred 
in gh"ing tu tile jury the followiuginstruc
tiou: 

"If you tind from the evidence in thhl 
case flIat the railroad train which killed 
Elijah Smith was moving at a rate of 
speed forbidden by tile dty ordinnnces, 
* * * the Is w authorizes you to infer 
negligeuce on the part of the railroad 
company as oneoi the facts established by 
tile proof. " 

It is said that DO evidence was intro
duced with respect to an ordinance of the 
city regula tiug til" speed of rail way trains. 
Counsel, in this rna tter. labor under a 
misapprehension. 'rh(> bm of exceptions 
states that" the ordinance of the city of 
Detroit prohibiting' the runninl! of rail
road trains within tile limits of the city 
lit a grenter rate of speed than six roiles 
Iler hour" was admitted in evidence, Over 
the defendan t's objections; and as there 
was a ~l'eat deul of evidence introduced 
ou behalf of the plain tiff that the train 
whith killed Mr. Smith was running at a 
much mOl'e rapid rate than the ordinance 
ppl'mitted, the instruction quoted wall 
applicable, and, under the authorities, 
wus as favorable to the defendant as it 
huel the right to demand. Indeed, it has 
been held in mllny cuses that the run
ning of railroad trains witbln the llmlts of 

'-...,/ 

a city at a rate of speed greater thnn Is 
allowed by an ordinunce of such city Is 
negli~encCl per se. Schleretb v. Railway 
Co.,9G Mo. 509, 10 S. W. Rep. 66; Railwa.v 
Co. v. White, 84 '\6. 498, 5 S. E. Rep. 073. 
But pel'hnps the betterantl mOl'egenerally 
accepted rule is that !iuch an act on 
the part of the railroad company is 1'\1-
waYIl to be conSidered by the jury as at 
least a circumstance from which negll
gence may be inferred in dctcrmlnin~ 
whethcr thp company WaH 01' waR not 
guil roY of negligNlcC. Hail way Co. v. Hass
mussell,25 Nco. 810, 41~, \\'. Hep. 77S; B10ll
cllurel v. Rnil\vay Co., 126 Ill. 410,18 N. E. 
Ht'p. Tn9; ~.Ieloy v. Railway Cu., 77 Iowa, 
743,42 N. W. Hep. 5li3; Railway CO. V.:l 
Flunnagan, 82 Ga. ti7!), 9 S. E. Rep. 471 :~ 
Peyton Y. Railwny Co,,·41 La. Ann. 8(;1, (j' 
South. Rep. GUO. At nny t'ate, the ('hal'g'c 
of the court in this TJarticular \\'118 not 
unfavorable to the dEfel)(lnnt. ullder the 
law. Hnas v. Haill'oad Co., 41 \\'Is. 44: 
Railroad Co. v. McGowan, 62 MisFl. 682; 
Railroad Co. v. Stebblng. 1i2 Md. 504; Mc- . 
GI'atb \". Railroad Co., 63 N. Y. 522; Hail
road Co. v. Terry, 42 Tex. 451 ; Bowman v. 
Railroad Co., 85 Mo. 533; Crowley v. Rnil
Toad Co.,65 Iowa, 658, 20 N. W. Rep. 4G7. 
and 22 N_ \Y. Rep. 918; Keirn v. 'l'l'ansit 
Co .• no Mo. 314, 2 S. W. Rep. 427: Ellis v. 
Railroad Co.,138 Pa. St. 506, 21 Atl. Hep. 
140; 4 Amer. & Eng. Ene. La w, tit. "Cross
ings, " 934, and authorities cited in notes 
Sand 10. 

One of the chief aSfli~llments of error, 
and pcrhaps the one most Htrongly I'clied 
on to outain a reversal of the judgment 
below, Is that theconrterl'ed in giving the:. 
following illstructiun : ~ 
• "Su if you fiud that because of the spe-" 

cial circumstances eXiflting in this case, 
snch asthat this waH 11 crossing in the city 
much used und necesHa.rily frr-quently pre· 
Renting a point of (langer, where several 
tracZ.s run side by side, a ud there is conse
quent noise and confusion and in<:reased 
dl\n~er; that owing to the near t:lituation 
of housC's, barns, fences, t1'ees, bush(>s, or 
other na tural obstructiolls which afforded 
less than ordinary opportunity for obse/·· 
vation of an ap())'oaching train, and other 
like circumstances of a special nature. it 
was reasontlhle tllattherailroadcompany 
should provide special safeguards to per· 
sons using the cI'ossillg ill a prudent and 
ea UtiOllS manner,-the la w au thorizes you 
to infer negligence on its partfot'any failure 
to udopt such safeguards at'! would lIave 
given warning, although you havea stat· 
ute in Michigan which undertakes by its 
provisions to secure F.luch safc~uardsin the. 
way the statute points out. rl'hedutymay 
exist outside the statute to provide flag
men or g'a tes or other adequate warnings 
or appliances, if the situation of the cross-. 
ing reasonably requires that,-and of this 
you nre to judge,-and it depends upon 
the general rule tha.t the company must 
use its privilege of crossing the streets on 
its surfllce grade with du~ and reasonable
care for the rights of other persons using 
the highway with proper care and caution 
on their part. 

uRo if you tind that tbetrain hands kept 
no proper lookout, Bnd managed the train 
without due caution and reasonable care, 
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you wfIl be authorIzed to infer negligence 
on the part of the company as one of till} 
}acts established in the case." 

Tba t this iURtrnction is in harmony 
~'itb the goneral I'uie of la w obtaining ill 
most of the statc!:! and u t com 111011 11.1 w we 
think there call lw no doubt. 'rhe gencrnl 
rule i!:l ,,'ell stated in Huilway Co. v. 
Kuhn,86 Ky. 5TS, 5:-.!.l, (j.8. W. Hop, 441, us 
follows: .. 'rhe doctrine with I'f.'fel·ence tu 
injuries to those crossing the tracl\ or a 
railway where the right to cros~ exists is 
that the com puny must use sueh I'cason
able care alH] precaution as orcliJlul'.v pru
dence would. indira teo This \'igil:l.Jlce und 
care m Ul'it lJe grea ter a t crOSSings in a 
populolls town or city thun at onlinary 
crosHings in the conntl'y; so what iA rca
i'lonnule Cfire and prudence must depend 
on tlIe facts of euch cnSe. In a crOSSing 
within n city, or where the tl'tl vel is greu t., 
reasonable cure wCluld require a flagman 
f'OIH:ltulItly at the crossillg, or gates or 
bats, ao liB to prc\,<'nt injury; but Auch 
tare would not be requIred at a crOSSing 
in the countr'y, wlICI'e but few persons 
pasHed euch <lily. 'l'he usual signal, such 
as ringing the bell and blowing the 
whistle, would be sufficient." Citing 
'l'homp. Neg. 417; Hailroud Co. v. Goetz, 
79 Ky. 442. And it was Ilccord.ingly held 
in that cnse that a railroad company 
which hlld failed to provide a flagmalJ or 
gHtes uUI'ing the night-time, when mUIlY 
trnillR were passing, at a croR~ing in a 
tilickly populatl~d portion of the city of 
Louisville, bUij(lingR bping situa ted Dellr 
the track a.t th,lt point, was guilty of 
.. negligence uf the most flagrant char
acter." See, aLso, tu the same t.'fft'ct, Rail
road C'o.Y. DUrlll,7SIIl. 107; Bentleyv.HaiI. 
way Co., 86 .\Ia. 48-1, G Sou tho Rep. 37; 
Ruilroad Co. v. You JIg, 81 Ga. 3U7. 7 S. E. 
Hep. 912; Troy V. Hailroacl Co., 99 N. C. 
298, G S. E. Rep. 77: Doling-Pol' V. Railroad 
Co., an l\1inn, 41S, al N, W. Rep. 856. 
It Is also held ill llJany uf th£l Rta tes (In 

fact the rule IEl well,nigh, If not quite, unl
"t-rsal) that a railroad company, under 

,.;certnin circumstances, will Dot lie held 
~ free from negligence, even though it may 
• ha ve complied literally with the-terms of 

a statute prf:'scribing certain Signals to be 
given, and other precautions to be taken 
by it, for tho safety of the traveling public 
atcro~singa, Thusin Rail)'oad CO. Y. Per~ 
klns, 125 111,127. 17 N. E. Rep. 1, it waf! 
held tllUt the fllct that a statute provides 
certain precautions will not )'eIie\'e a rail· 
way company from adopt.ing such other 
meUf'ures as pulllic Mafety and common 
!Jruclence dictate. And in Thompson v. 
Haill'ollu Co .• 110 N. Y. 63n,]7 N. E. Rep. 
690, it was held that the giving of signals 
required o.r law upon a railwuy train ap
proaching a street crossing t'!oes not, un~ 
derl.1l1 circlllllstullce8, render the railway 
company free froln negligence, especially 
wher'e the f\vidence tends to show that 
the train was being run at an undue and 
highly dangerous rate of .ElPCN'l throllgh 
a city or village. See, lll'lo, LouiflvilIe, 
etc., Ry. CO. V. Com., 1:1 Bush. 388; 
Wel'el' ,', Railroad Co., 5S N. Y. 451. The 
rClIf.10n for such rulings is found in the 
pril'dpJe of the common la w that every 
one must so conduct himself and USf.' his 

own property as that, under ordinary ell'. 
cumstances, he will not injure another In 
any way. As a general rule it may be 
said that whether ordinary care or rea. 
auon ble prudenct: requires a rnilroud COlli
pany to I(eep a flagman stationed at a. 
crossing that i'!! especially dang-erou!! it! a 
question of fact for a JUI'Y to ileterruine 
uurlel' all the circumstances of the case' 
Hne] thut the omission to station a flag: 
man at a dangerous cro!;sing may be 
tal,en into Rccount as eviden('e of neo-li_ 
gence, although in some caseR it has b;HlJ 
held that it I" a qucHtion of law for the 
cOllrt. It seem>l. however, that before Q 

jllry will be wnrrantpd in saying, In the 
abscnce of any sbltutorydirectioll to that 
effect, that /:l railroad company should 
keep a flagman or gatefl at a crossing, it 
must be first shown that sllch crossiIl~ is 
more than ordinarily hazardous; B.S, for 
instance, that It fs in a thickly populated 
portion of a town or city; or that the 
view of the track is obstruct(!d either by 
the company Itself, or by otlJer objects 
proper in themsel \'es; or thnt the cross
Illg is II much tru ycler] one, and the nojs~ 
of approaching trains iH rendererl Indis. 
tinct, and the ordinul'y si~nuls difficult to 
be heard, by reason of bustle and coufu,~ 
sion incident to runway or other busi.~ 
Ilf'SS; or· by reason of some such like" 
cause; and that a jury wOllld not be war. 
ranted in saying that a raill'oad,company 
should maintain those extra pre(~autions 
at ordinary crossin~s in tllecountry. The 
following CRses are illustrative of various 
phases of the rule"! we have just stated: 
Eaton v. Railroad Co., 1~9 Mass, 864: 
Bailey V. Railroad Co., 107 Mass. 496; 
Pennsylvania R. Co. V. Matthews, 3S 
N. J. La w, 531; Railroad CO. V. Killlps, 88 
Pa. St. 405; Railroad Co. v. Richardson, 25 
Kan. 3nI ; Sta tp. v. Philac:elphia, etc., R. Co., 
47 Md. 76; Well:!ch v. Railroad Co., 72 Mo. 
451; Fl'il?k v. Railway 00.,7:> Mo. 595; Rail
way CO. V. Yundt, 78 Ind. 373: Hart v. 
Railway Co.,56 Iowa, 166, 7 N. W. Rep 9, 
and 9 N. W. Rep. 116; Kinney Y. Crocker, 
18 Wis. 74. 

But It is insisted that thes~ rules are 
none of them applicable to til is cuse, be
cause the whole subject of signals and 
flagmen, gates, etc., ut crossings in Michi
gan is regulated by statute. The claim fs 
put forth t.hat under the statute of Michi
gan (3 How. St, § :~301) fin officer of the 
state. known as tile .. railroae) commis. 
slonet·," is chal'~ed with the duty of de
termining the necessity of a flagman at 
/:.lny and all crosHlngs in the state, and 
that, unless an order had been made by 
him rf:qulring a rai1road company to sta· 
tlon a flagman at any particular crossing, 
the failure on the part of the company to 
provide snch flagmnn could nnt even be 
considered liS e\'ldeuce of negllgence; and 
that In this casf.\ no such order by the 
conllnh~sioneris8hown to ha\'e been made. 
Buttishlll V. Humphreys, 64 Mich. 494, 31 
N. W. Hf'p. 894: Guggenheim \". Railway 
Co., 66 Mich. 150, Sa-N. W. Hep, 161; /lnci 
Freeman v. Rallwav Co., 74 Mich. 86,41 N. 
W. Rep. 872,-al'6 relied on as sustalnlng 
this contention. 

If the construction of this statute by the 
Michigan courts be as claimed by the 
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defeudan t, of course this court woulil fcel 
constl'uined to udopt the same construc
tion, even If we thought it In conflict with 
fundamental principles flf the law of negli. 
gence to which we have refcrred in a pre
ceding part of this opinion, ootalning in 

~other I! tates, Meister v. Moore. 96 U. S. 
iii6; Bowditch v. Boston, 101 U. S. 16; 
i Flash v.·Conn, 109 U. S. 871.3 Sup. Ct. 

Rep. 263; Bucher v, Hailroad Co., ]25 O. S. 
555,8 Sup. Ct. Rep. 974; Detroit v. Osborne, 
135 U. S, 492, 10 Su~. Ct, Hep. 1012. 

But do the Michigan Cllt:;es cited su~tain 
the derend~ln t's contention? 'Ve think 
not; but rn ther that they SIJPPOl't the 
rule Inid down lJY the court below In the 
chal'ge exeepted to. In Bnttishill v. 
Humphreys, the r.ourt below had refused 
to im;tl'uct the jury, upon n request by 
the plnintiff in error, that "the railroad 
law of rhis state (urtide 4, § 3) lays upon 
the railI'OH() commissioner of the state the 
duty of determining the necessity of es
tablishing a flagman upon any particular 
street crossing of a railway: and, upon 
the testimony and nnder the pleauings in 
this case, tlH' absence of n flagman a t Sum. 
Illi t a \'~IIlJe is no evidence of any negli
gence upon the part of the receivers," 

Ruch refusal hn l'lng been assigned us 
error, tile supl"('me court of the state held 
that the instruction should have lJeen 
gh'en, ancl accordingly re\'ersed the judg. 
ment below. In lhe opinion the court 
said: 

"I think tho second request of the de
fendants should have lIcen given. No ref
erence was made to this matter in the 
charge ut the court, and It may well be 
considcl'ed, w hen a req IIfst is specifically 
made, and it is refused, that the JUI'Y will 
tuke !luch refusal as u liberty to infer that 
the reCIllf'Flt is wrong in la W, unless some 
explanation is mude by the conrt of the 
r~aS()llFl for sllch l"efllStl1 to rehut sllch 
natural inference * * 11 E,idence ur 
this nuture was intl'odured, and the reo 
quest which ought to han' been given 
denied, and we cannot say It did not have 
sume influcnce upon the jury In determin
ing the question of the negligence of the 
eompany." 

If this upclsioo stood alone, thero would 
be much force In thA con ten tion of the 
dE'feuduut in this case; but theotherdecis
Ions referred to huve explained it, and 
apparently qualified the broad doctrine 
laid down in it, bringing the rille in Michi
gan in harmony with t.he gencrally accflpt· 
ed l'ule obtaining elsewhere. 

'rhUA in Guggenheim \". Railway Co., 
although it was stu ted In the opinion 

~tbl\t .. tbe railroad company Is not com 
~fl(!lled to keep a watchmau or flagman at 
; every stl'Poet or·road crossing when a Jury, 

U[lou a triullike this. might think itneces· 
sal'y to have nIle stationed;" and that 
"this matter if> regulated under the stat
utes of our j,Jtute by the railroad commis
sioner;" yet it waR held that when the 
company itself so obstructs its trael, tha t 
ita trains cannot be seen by travelers a p. 
proachlng a crossing, or so that the ordi· 
nary signals required 11y Btatute will not 
be sufficient to warn tru velers of tlHl 
appl'oftch of trains, .. SOllle udditional 
wal"llillg must be gi \"('n, und there are 

cases where a flagman would be necessary 
to acqUit the compaoy of negligence." 
And it was further held tbat the trial 
court was right in instructing the jury 
that it was the duty of the company to 
give to the traveler on the highway due 
and timely warning of the cuming of its 
train!:! and the approaching danger " eitller 
by bell or whistle, or both, or by some 
other means, and in such a way as to 
give him an opportunity, by the exercise 
of due diligence and care, to meet and 
gnard himself from danger;" thus show • 
ing that a duty on tlle part of tbf'railwuy 
company tu provide a.a:ainst accidents at 
crossings mllyand dop.s exist ontE>ide of 
tile sta tute. 

But the case of Freeman v. Ruilway Co" 
Wllich, flO far flS we have examined, is 
the latest adjudication of the supreme 
conrt of Michigan on the suhjp.ct, rontaillS 
the most thorough discussion of the 
general question of any of those refel'rtlu 
to by the defendant, and, so fm' h'olll sus. 
taining its cun tention. is dil'ectly OIJposed 
to it, and in )fne with tlJe instroction 
gi ven by the court belo w ill tIli!! case. In 
thut case one of the qUt\stiolls considered 
by the court WIlS whether it was neg Ii
genee 011 the part of the railway in not 
providing a flagman at the crossing of 
Genesee street, in the city of Mal'Qut-tte. 
the railroad commisHioner not ha\,ing 
required it to statioll one tllf're. The facts 
in relation to tbe hUZUi'(1uus natUl'e of 
the crOSSing nre referred to particularly in 
the OIJinioll uf the court from which we 
quote, In comliderin'g the question the 
court went very fully into tile merits of 
it, in all its heal'ings, and eaid: '''fhe 
coutention of th~ cleC('nclant ie that it was 
not negligence. It is cillimed that under 
the sta tutes of this sttl te the duty of de
termining where flagmen shull ue sta-;? 
tlontld devolves upon therailroadcolDmis.~ 
SiOllE'l'; and that, io·ol'der to hold defend-It 
alit liable for such negligence in thit:! case, 
it should have appeuNd in proof that the 
railrond commissioner had o1"d('red a flag
man to be stutiolled at this crossing, and 
that his orders "ere not obeyed, or that 
the crOSSing was sllch an eXceptionally 
dangerous one that a common-law duty 
was imposed on the defendant to keep a. 
flagman fit that point; and thatnoshow. 
ing of this kind was made, " 

Replying to this contention tbe cOllrt 
sitid: "We think the judge below ruled 
correctly on this point, and in accordance 
with OUr previous decisions. The jury 
were instructed, subdtantially, tbat it it! 
not the law of this state that at e\'el'y 
road or street crossing in a viIIage or city 
a railroad compflnv is bound to place a 
flagman. The law'puts u[Jon the ruilroad 
commissioner the duty of det('nnining 
the lleC(>SSity of estahlishing a flugmnu 
upon any particular street crosF;ing of a 
railroad, and the absence of a flagman at 
Geneseo-Street crossing, where the accident 
occnrred, is of itself no evldencA of nep;lI. 
gence upon the part of the defendant. 
And thp. plaintiff must show that the cir. 
cUlllstances of the crossing" are such that 
common prlldence would dictate thnt 
the railruad com[Jany should place a flag. 
man thp.re, or his equivalent. That, bQ.. 
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tore the t'-:f could find this, it must be 
made to appear to them that the drlll
gel' ot th~ crUSHing was altogetller eXCflp
tiunal,-thllt there was flomethillg about 
the cnse rendering' ol'(liuat'Y care on the 
part of the witness Grant (tbe driver of 
the carriage which WAS run over anr] 
broken up at the crossing) 11II insufticient 
protection ngaill~t injury, and tltcre[OI'o 
mode the assumption of the bUl'drll of a 
flagma.n 011 the part of the l'uilroacl COIll
PIlIlY a mutter of common duty [01' the 
saf(~ty of llt'ople crossiug, 'You lIu\'e, llS 
1 said before, been Ilt tllis Cl'oHsillg; you 
have seen the situation; YOll hun! Sf'ell 
its reI a tiun to tm "e1 and to the city: and 
it is ror ,rOll to determine, it you reach 
that point, under all tlle ci,'culJlstances 
of the cuse, whether or not it was negli. 
gence, under the illstl'uctiolls I IHlVP. given 
you anrl tho evidence, not tu have a flag
man thnl'e.''' 

1'118 slIp/'cme court then wcnt on to sa;v: 
''If any fault C8n be found with this 

!: charge. it waH too favoruble to the de
~ fendunt. in that it connected the lIece;;slty 
• :>f I,eeping a tlngllllln.at the cl'ossing wit.h 

.hA use of onlinary care on the part of 
Grant. '1'he {llltyof retaining a flaglllall 
u t this poin t tJld not depclHI 011 the q ues· 
tion whetJlCr Grant, in this particular 
instance, cOllld by common prudence buve 
avoided this collision or not. It depeno
ed rather upon thE' situathm of the Crtll'lS
IlIg, its relation to the tr'a \'('1 upon the 
strt'et generally, and the facilitiea nffol'c!
ed, not only the tm vplez's on the street, 
but the trainmen OIl the cars, to avoid 
wllisions and nccidents of thh, Idnu, with. 
out u flagman to give warning of ap
proaching trains. 

"I thinktht! jury were wal'runterl in fino
ing it to LJe Ilegli~('I1ce ill the derendunt ill 
not pI'oviding u watchmon llt thiH pOint. 
Jt t:l\'ems that to tIle south from Gen('!';cc 
strcl't thel't~ was a steep 11 p-p;l'arl(', so thn t 
0. tl'ain of loaded Cll)"S must, in ol'der to 
DRcend tlJ{> SUI\lE'!, crOHS the stl'C!'!t at a 
hip;lwr rate of speed than would, cOllf;id
E'ring the !:;ituatiolJ of tht! crOSsing, be pru· 
dent to the safety of passers on the stl'eet, 
without warning oE the train's approach. 
\. train coming f/'om the north could not 
be seen n t all by tllOse trl1 ,eling on the 
street-In the dil'cetion Gl'Illlt waH driving, 
antil the tm veler was within 40 fe'3t of the 
tl'ack, nn4} the truin within from 150 to 17i> 
teet of the ('en tel' of the street; a ud the 
I'ngineer on the train, being lower down 
III his cab than a man in a huggy, could 
tlot get his eye into Genesee street we~t of 
the track, as 'was the fuct in this ('I1Se, 
until the locomotive was within GO or 75 
feet lro\l1 the cl'ossin!;, ullc1 then his vision 
wonld onl,V extend 40 or 50 feet west of the 
track on the street, Under such cil'eurn
stances a tralu ought to run over tbis 
crol;l';illJ; so thn t it could be stopped at 
once, or a flagman oup;ht to be statloneo 
wlwre be could give wIll'ning of Its ap
proach. "'hen an engilleer, at a c1lstaucc 
beyond 75 feet from the ('rossing' of a 
street in a city like Marquette, eunnot sp.e 
illto the Btl'eut except tlle straight line 
thereof where the tl'ack Cl'osses, and the 
tm veler canna t see even tlw top of the 
locomotive until he geUl within 40 feet of 

~ 
the track, somethIng moro than orulna:-v 
pulns to prevent lH'cidents is incumbelit 
bl'}th on the railroad compal.lY and a!RO 
on the tra veler, if sueh traveler Ie nc.!> 
quninted with tIle situation. \I 

.. "In Battishill v, Humphrl.:"YS we beld; 
under the pleading!> and testimony ill tll~ 
caf;e, that tbe absence of a flagman at 
Summit-A vpnue crossing in Dp.tl'olt could 
not be considl'red negligence in th(' l'Ui!. 
road company, uS the railroad commis. 
siotlC'1' hau lIot determined that it was 
fl(;!CI'S81lI'Y to malnta.in one there. But 
nothing waR suW, or Intelltled to be Raid 
in that u[)inion, that there (:()uld no ll~ 
nep;ligt!l1ce, in a ny cllf~e, in Hot maintaining 
/I floguw.n at n street crossing unless sucll 
COllllI1lHSioner IIIHl ordel'ed one to be sta. 
tioned there. In Gug~E'lIheim v. Rallwav 
Co, the 10 \V in this 1'esped is laiu dowil 
suhstantially IIEI the circuit judge in tbitl 
case instrllcted the jury." 

We have quoted extensively from tile 
opinion ill the case la!,!t referred to, 
beclluse It seems to Ul; a complete refuta· 
tion of the contentlun of the defendant 
herein, and stutes the law on this point 
sllbstantially as the court belOW did in its 
churge to the jury in this case, and 
becanse, ull:!o, the facts and circumstances 
reIn ti va to the railroad crossing there were 
so \'f~ry Rimilar to those in t1lis case that 
it malws it n "ery strong authority in 
support of tho j\lup;ment bE'low. The 
underlying pl'inciple in all cases of this 
ldnd \yhich requires n railroad company 
not only to comply with al1 f:!tatutory 
requirements in the matter of Signals, 
fiagmen, nnd other warnings of danger at 
public cl'ossiugs, but many times to dQ 
much more t1HlU is I'equil'ed by positive 
cnaetmcnt, is tlJut neither the legislature 
nOl' raIlroad comm issinners can arhitrarily 
aeterl1line in ad vance wbat shall eonstitu1.e 
ordinary cat'O or l'eaSlIDII ble pruuence in 
a ralll'uau compo,ny at a cl'ossing,in every 
particulal' case whieh mny afterWUl'dil 
urhmi for, as already stated, each case 
must stund upon its own merits, ana be 
oE'cioed t1rJon its own factR and circum
stance." and these are the features which 
mal,;e the question of ncglip;ence primarily 
one for the jury to determine, under proper 
instI'uctions from the court, \Ve think, 
thereforE:'. that. in that portion of the 
chal'gewhich We have becn discussing, the 
COlut belo\\' cOlllmitted no error to the 
pre-judice of the d"fendant. 

But it is claimed that tbe1ustparagraph 
of that portion of the cllarg:e last abore~ 
qnoted, referring to the qnestion whether~ 

·or not the tl'ainmen kept u. proper lookout' 
and managed tho train in a pJ'udent and 
cautiom:; mannE'l', was erroneous, bl'CaURe, 
so it is claimed, "there was no evidence 
that the train hands kept no proper 
lookont, ,. etc. This contention is also 
without merit. There was e\'idence that 
the ol'l1lnal'Y !;j~nals of ulowingtbe wbistle 
and ringing the bell at the croHsing were 
not gh'ell, and that the train was runninp: 
at a more rapid rate than was permitted 
by the city ol'(]inance. If the jury helieverl 
that e~idence they must np.cessarily have 
founo that the trainmen did not keep Ii 
proper luokout, and did not manage'the 
train in a prudent and ('arefu1 munner. 
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Tbe Instruction complained of was cer
tainly not prejudicial to the defendant in 
this particlllar,sint:e it l'efl'rred to matters 
concerning which e\'idence had been ad. 
mitted, and was correct on principle. Tbe 
most tbatclln be said against it is that 
the snbstanee of it had perIHl))!'lhecn given 
in another portion of the ellul'gc, ~wd the 
court below need not have giv~n it; but 
tho giving it in dWel'cut langnage, while 
nut necessary, and whilc also correct 
prncticemight requi!'o that it benot g'iven, 
W,18 not reV'(,l'siblc crt·or. So fur, then, as 
the instructions of the court below upon 
the first question, us ahove arrauged, are 
('oncerned, we conclude there was nu error 
prejudicial to the defendant. And this 
leaus to a consideration of the quel-ltion of 
the al/eged contrihutory negJigeuce on tlJe 
pat't of the dec('uscu. 
It is earnestly insisted that, although 

the defendant may 11a\'e been guilty of 
ne~Iigenco in the mana~ement of Its trnin 
which caused the accident,yet thee,·iuence 
in the case given by the plaintiff's own 
witnesRes shows tha t the deceased himself 
was so oegligE'nt in the premises that but 
for such contributory negligence on his 
part the accident would not have hap. 
pened; and it is tllflrefot'e contended that 
the court below should. us mutter of law, 
have so determined, und, it not ltllyiug 
done so, thl!:! court should so declare, and 
rc\'ersc its judgment. To this argument 
sc\'eral answers might he given, but the 
main reason why it is unsound is this: 
As tbe question of negligence on the part 
of tIle def('ndaut was 0118 of fact for the 

CljUI'Y to determine under all the circum
~ stances of the case, and under proper 
• Instructions from the court, so·also the 

question or whether there was negligence 
In tlH~ deceased, wbich was the proximate 
causeofthe injury, waslil,ewise a question 
of fact for the Jury to determine under like 
rules. The determina tion 01 what was 
Buch contributory negligence on the part 
of the deceased as would defeat this action, 
or, perhaps, more accura toly speaking, the 
question of whether the deceased, nt the 
time of the fatal accident, was, under all 
tbe circumstances of the case, in the 
exercise of such due care and diligence as 
would be expected of a reasonably prudent 
and careful person under similar circum
stances, was no more a question o~ law 
for the court than wna tlt~ ql1estlon of 
negli:;ence on the part of the defendant. 
'l'bere is no more of an absolnte standard 
of ortlill Ul',Y cure and diligence in the one 
installee than in the other. ThiH rule is 
sustaiued by the Michigan authorities. 
(;\Iynnil1g v. Hail road Co., (J4 Mich. 93, 31 N. 
W. Hep. 147; Underhill v. Huilway Co., 
81 l\Iich, 43, 45 N. W.· Rep. 508; Baker v. 
Haill'oud Cu., (IS ~fich. no, :~5 N. W. Rep. 
S3G; Engel v. Smith, 82 Micll. 1. 46 N. \V. 
Hep. :!l;) and its correctness is appurent 
from an cxaminatioll and anulysiH of the 
generally accClpted definitions of contribu
tory negligenco, as laill do \Vn hy the courts 
nnd by text.writ<!1'8. Without guing into 
a dh:lcussion of these clefinitio)Hl, or cv('n 
attcm pting to colla te them, it will be 
sutlicient fnt' present purpo~es to Hny that 
the generally accepted aml 1II0st reasona. 
ble l'ule of law applicalJle to actions in 

which the defense Is contributory nl"gli
~enca m8,V be thus stated: Although the 
defendant's negligence may have been tho 
primary cause of tile injury complained of, 
yet au action for such Injury cannot be 
maintained if the proximate and immedi. 
ate cause of the injury can be trat:ed to 
tho WUIt L of ordinary care and ca u tion in 
tile person inJured; subject to this qunli. 
ficntioll, wbich has gro\vn up in recent 
years, (having beeu first ellunciute(l ill 
Davies v. Mann, 10 Mees. & W. 040,) that 
the contributory negligence of tho PU1'ty 
injurcd wiII not defeat the action if it 
he shown tbat tho defendant might, lJy 
the exercise of reasonable care and pru· 
dence, have avoided tlHl consequent:es of 
the injured party's negligence. Coasting 
Co. v. 'folson, 131l U. S. 551, 55S, 11 Sup, Ct. 
Hep. 653, and cuses cited; Donohue v.o 
Hnilroad Cu.,91 Mo. 337, 2 S. W. Rep. 4~4, ~ 
and 3 S. W. Rep. 848;· Railroad Co. V.·' 
Patton. 31 Miss. 156; Deans v. Railroad 
Co., 107 N. C. 68G, 12 S. E. Rep. 77; 2 
Thomp, Neg. 1157; Cooley, Torts, (lst 
Ed.) 675; 4 Amer. & Eng. Enc. Law, tit. 
"Contributory Negligencl:l. It 30, and au
thorities cited in note 1. 

'Vith respect to the question of the al
leged cuntriblltory negligence of the de
coaRed, the court charged the jury as fol
lows: 

"Turning, now, to the conduct of Smith, 
and subjecting that to the same test of 
reasonable prudence and ('autlouscondllct 
of a perRon in his situation, you will un
derstand that, no matter how negligently 
the company ran this train, or bow un· 
reasonably they neglected to proville suffi· 
cient safeguards at the crossing, If he 
brought his death upon himself by his own 
nogligence hi8 ndministra tor is not eu· 
titled to a verdict in this Imit. 

.. So if you find that be was familiar wIth 
this crossing and its dangers, one Iln<11l1l 
of them; that he frequen tly used it, and 
knew how to act in using it to protect 
him8elf; and that under the apedal cir
cutllstances which you find he failed to act 
as a prudent and cau tious man should 
ha ve acted from beginning to end, or tlla t 
he omitted some precaution that a pru· 
dent man ougbtto huvetaken, whereby he 
lost his me,-the plaintiff cannot recover. 
He should use all his facnItiE's ofsp.eing and 
hearing; he should approach cautious· 
ly and carefully; should 1001. and listen, 
and do everything that a reasonably pru· 
den t man would do before he attempted 
to make the crossing. Scrutinize hiR act. 
Ings and doin~s under the ligh t of the then 
sit.ua tion; the nn ture and character of th~ 
crossing; thl3 fact of the difficulty of ob. 
servatlon; the time of day and the proba. 
bility of danger from pussing trains; th~ 
fact that thel'e were other railroads side by 
side; that another train on one of theSE 
was actually approac·.hing and passing 
the noise a lld confusion: possibly tltenois( 
and confu8ion of signals; und every fact 
and circulUstance bearing on the case t(' 
intluenee his condu('t then and tlterf~. un· 
del' those circumstatlce~ a nd not any other 
circumstances,-and say upon your fail~ 
and impartial judgment'" bethp.l' he actec~ 
al!l"a reasonable and prudent man shoulc* 
have acted, and with the due care un, 
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cautlont......&ianded by the exIgencies or the 
occasion. 

"If he dId 80 act. and the raIlroad com
pany waR negligen t, his ad miniRtrator Is 
entitled to sonr verdict. If he. did not so 
act, the railroad company is entitled to 
yoUl' verdict, wlwthcl' it was negllgen tor 
not. If it was not negli!rcnt, it is entitled 
to your verdict, no Ulutt:er how Smith 
acted. " 

Tbese Instructlon~ U1'O so full and ('om· 
plate, and nre in snch entire accord with 
the Tnles of 1a w uppllcabl(' to cuses of this 
character. tllat no fnult whutever cun be 
found with them. Th<,y ('mbody substnn
tially the entire law or the cuSI:! on the 
que::;tiollS under consi<1erution, and WCl'e 
alJp!icable to every feature of it. IndN'd, 
if tIley are open to any critIcism at all it 
If! that they were more favorable to the 
defendant than It hud the rIght to demond, 
undor the full'S above iltlltetl, since they 
enabled the defendant to be relieved from 
any liability in the cuse if the ol'ccu8ed 
hud been guilty of contributory negligence, 
{"ven though it might, by the exerclse uf 
ordinury cure and prudence, 1I0 ... c uverred 
the results uf such negligence. MI'. Pierce, 
jn his wurk on Hailrouds, (page 343,) ufter 
8 review of the authorities on the sub
j~ct, lays down substantlally the sume 
general rule as to the CUl'e required of 
truveh.'l's at ruilway cros8ingR, in the fol· 
lowing terms: "A traveler upon n high
way, when approuching a rn.llruud cross· 
ing, oug11t to wake a vigilant use uf his 
sense;! uf sight Slid hell ring, in order to 
avoid a collision. 'J.'llls IH'CCaution Is dic
tated by cowmon prudence. He Ilhould 
listell for signals, !lnd look in the different 
dIrections from whicb a train may comE'. 
If uy u€'gler.t of this dn ty ho suifer!! injury 
fl'om u passing train, he cnullot reCDY!>!' of 
the company, although it may itl'p\f be 
clllu'goable wIth negllgcnce. or ha \'c failed 
to give the sigllals required by statute, or 
he rUlluing utthc time ntuHpeedexccclling 
the legal rate." 8ee, also, generally upon 
this question, 4 Amer. & Eng. Enc. La ,,', 
68-78, and au thoritiel'l cited in the notes. 

N 'J.'})o recent ca!':e of SulliYan v. Railroad 
~Co., fronl M"assl.lchust'tts, whlrb, in ad-
• vanc~ of thl' ofiicia!" repurts, is published 

In ~8 N. E. Rep. 911, is so similar totbeone 
at bar on this question that it deserves 
more than u passing notice. The sub
stance of the case Is stated in the syllabua 
by the reporter as foBo we: 

"Plaintiff, a worunn abf)ut 65 ye~rs of 
age, of or1liullry ill telligence, and posses8ed 
of good sight and hearing, was Injured 1\ t 
a railroad crossing. 'rhe ralll'oad had 
been raised sc\'eral feet higber than the 
sidewalk. and the work of gradlug was 
still unfluishccl, and the ~roHslIlg in a 
broken condition. 'fhel'e were three 
t['ack~. and a. train was approllchlng on 
the midille one. The view WIlS obRtructed 
somewhllt with building:s, but after reach
ing th~ first track it wus clear. The e>l
denca sh()w~d that the plaintiff was famil
iar with the passIng of truins; that she 
dJd not look before going upon the track: 
and tlll1t, II she bad looked, she f~ould ha va 
seen the train a qunrter of u mile. When 
the whistle sounded she 1001\811 directly 
at tlle train, and hUI'l'ied to get acrOS8. 

. .....J 

Plaintiff testIfied that she looked oofore 
going upon the track, bnt <lid not see th~ 
train or hear the whistle; that the only 
warning Ahe had WB<i the noise of its 
approach, after she was on the first track' 
anu that she did not then look to se; 
where it WlIS,01' on which truck It Wl\8 
coming, hut started to cross as (ast 88 
possible, tlnd in so doIng stumbled, and 
fell between the rails. The Signals re
quired by the statutes were not given. 
Held. that tt did not appear fll'! matter of 
law that plaintiff was guilty of gross or 
willful negligence, and tht\t it WaH proper 
to submit the t~uestlon to the jury." 

See, also, E,'ans v. Railway Co., (MIch.) 
50 N, W. Hep. 386; Ellis Y. Railway Co., 
l!l~ Pa. l5t. 506. 21 A tl. Rep. J40; Brown 
v. Hullwny ('0., 42 La. Ann. 350,7 Suuth. 
Rep. 682; Hcddles v. Railway Co .• ,7 WIs. 
228,46 N. W. Hrp.1l5; Parsons v. U.sllroad 
Co" 113 N. Y. ::l55, 21 N. E. Rl'p. 145; Cooper 
v. Railway Co., 66 Mich. 261,33 N. W. Rep. 
306. 

Nothing was said by this court In Rail
road Co. v. Houston, 95 U. S. 697, or ill 
Schofield v. Railway Co., 114 U. B. 615,5 
Sup. Ct. Rep. 1125, which a I'e relled upml 
lJ~' the defendant, that In any wise con·~ 
tHcts with th.., instructions of the court~ 

·below in this case, or lays do wn any differ.
eut doctrine with rcspl.'ct to ('ontributory 
De~ligel1ce. Rllilroud Co. v. Con verse, 131J 
n. ~. 469. 11 Sup. Ct. Rep. 569. Nor do the 
Michigan lluthol'ith,'s which are relied 
upon, wuen read in the light of the partie· 
ulul' fuets and circumstHJ1CeS of each sepa· 
rate case, enunciate a different doctrine; 
bllt, so far liS Applicahle. they tend to BUS
tuin tlle instructions objected to. 

It is 111130 insi!4ted that the c"urt erred 
ill refusing the following request of the 
defentlaut for instructions: 

"If you Hud that the deceased might 
hnve Htoppe<i at a pointflftl'en or eightt'en 
feet from the railroad crossing, lind there 
had an unobstrurted view of defendant's 
track either way; that he failed so to 
stop: that instead the deceas~d drove 
npon the defendant's track, watching the 
nay City train, tbat had already passed, 
and with his bacl, turned in the direction 
of the approaching' train ,--the deceased 
waR guilty of contributing to the injury, 
anu your venUct must be for the defend
ant, although you are also satisfied tlIat 
the derendant was guilty of negligence In 
the rUIlDing of the train in the particulars 
u1t'lltloned in the declaration." 

The reason given by the court for rf>fus· 
tng this request was tllat "it is too much 
upon the weight of the evidence, and con
fines the jnry to the particular circum· 
stance narrated, without nutice of others 
that they may think Important." This 
reason is a sound one. In determining 
whether the deceased was gnlltyof con· 
trihutory lle~ligence the jUl'Y were bound 
to COli sider all the facts and circumstan· 
ces benrillg upon that question. and Dnt 
seJect one particular proruinentfnct or eir
cumfltance as controlling tho cas~ to the 
ex('Juflion of all the others. Cooller v. Rail· 
way Co .. supra; Railroad Cu. v. Kune, 69 
Md. 11, IH Atl. Rep. 38i. 11:oreo\'er, the 
suhstance of the request, so fB.r as It was 
correct, had already been given. in general 
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terma, by tile court ;n thnt part of tho 
charge referring to the degree of rare and 
cautfoll required of the decensed ill ap
p:-oaching the railroad cro!;sillg', in order 
to rree him from the charge of contribu
tors negligClwe; Il nd the refusal of the 
conrt to give it again, in different lan
guage, was not error. Hllilroacl CO. Y. 
iVinter, 143 U. S. GO, 75,12 Sup. Ct. UP-I>. :mG. 
• Thel'e 111'C no othl'r questions in the caRe 
that call for special cOIJRideratioll. We 
ba\'c endeavored to COlltiiuer and pass 
upon all of the material Olles that have 
been discussed by couns~l both In tht-ir 
brief anll in oral argument at the bar. We 
do not think tbat it has been SI\IJWIl tllUt 
/lny crrol' was committed in the trial be
low ,,'!Jich ;vas prejudiciul to the rights of 
the dcfcl1uunt. Judgment affirmed. 
flU U. S. 550) 
COOSAW MIN. Co. V. STATE OF SOUTH CAR

OLINA ex rel. TILLMAN, GOVERNOR, et al. 
(April 4, 1892.) 

PHOSPHATE MINING-CONSTRUCTION 011' GRANT
TITLE AND PREAMBLE-INJUNCTION. 

1. Act S. C. 1870, gave detendant the right 
to mine phosphate In the Coosaw river tor 21 
\'ears on condition that it should pay annually 
~ne dollar a ton for each ton mined, and make 
annual returns of its operations. Act March 28, 
1876, proposed certain modifications ot this con
tract as regards time and manner of makIng re
turns, payment, etc .. and provided that. on de
fendant's acceptance thereof, its right to mine 
shoul .. l become exclusive, and should continue 
"so IODg' as, and nO longer than, \I the new condi
tions were complied with. Held. that these 
words applied only to the duration of the orig
\nal term, and did not make the right perpetual. 

2. StatutOl'Y grants of property, francDlses. 
or priV'ileg-cs in wbich the government bas an in
terest arc to be stt'ictly construed in favor of tbe 
pUblic, and nothing will pass except w1lat is 
granted in clear and explicit terms. 

3. 'While cxpl'ess provisions in the body of an 
act cannot be controlled or restrained by the 
title or preamble, yet the latter may be referred 
to when the statute is susceptible ot different 
constructions; and this rule Is especially appU
cable in states WhOse constitutions pl'oV'ide tlla.t 
every act shull relate to but one subject, which 
sball be expressed in the title. 

4. A suit in equity will lie on behalf of the 
state to .. estruin a company from continuing to 
Unlawfully operate mines belonging to the stat.e, 
and fl'om interfering with the properstll.te agents 
In their control thercof. 

47 l<'ed. H.ep. 2'~5, affirmed. 

Appeal from th(l circuit court of the 
United States fol' the district of South 
Carolilla. 

Bill in a stnte court by the state of 
South Carolina, upon the relation of B. 
R. Tillman, governor; Y. J. Pope, at
torney geueral; W. H. Ellerbe, comp
troller general; and Geln·geH. Walter and 
J. D. Muntgomery, - cunstitu tlng tbe 
stutA bO!lI'd of phosphate commissioners, 
aguinst t.he Coo"uw Mining Company, for 
an InjUnction. Tbe cnuse wes l'emo\'ed to 
the federal circuit ('ourt, where a motion 
to I'emand was denif'd, (45 Feu. Hep. 804,) 
nnd the relief asked was suhsequently 
granted, (47 Ped. Rep. 225.) Defellduo't 
ILppeals. Atnrlllcd. 

Edwurd Me-Cruety, Jr., Augustine T. 
Smythe, and '1'. IF. Bncot, fur apoellunt. 
iohn L. McLa.ul'in, Geo. S. Mo H'ez', and 
I1enry A. M. Smith, for appellees. 

v.12s.c.-44 

Mr. JustIce HAnLA!'; clclh'ered the opln,1"4 
iOll of the court. l~ 
• This snit waH brought by the appellees~ 
March 2::1, lS91, in Olle of the courts of 
South Cat'OllIlU, and subsequently, on the 
petition of the appellant, the defendant 
below, \va!'! remove(\ illto the circuit court 
of thc United I:Hates. 4;) Fed. Hep. 804. 
Its objeet was to outHin II (It'cl'e~ enJoiu
ing thc COOflHVI' Minillf.'l t'1l1ll[lany, it,; 
servants, IIgt'lIts, nncl employes, fJ'Ulll 
claiming unyright, titlc,iI!tel'e::;t. or grant 
in Ol' ti, the phosphate rock nntl jlhos. 
phatic del10sits in Coosaw rivc]', III that 
!>tate; fl'ODl dig~ing, milling, Ol' rPllloving 
such rock and <.!eI)osits in the hc(1 or that 
river; and from obstructing, by f'lllit 01' 
otherwise, any agen t or other per!;on ac t
ing by authority of ~he state board or 
phosphate commissioners from digging, 
mining. ann removing the same. 

The appellant claimed, in its answer, to 
have a contract with the state, by which 
it acquired an exclusive right, ror un In
definite period, to occupy, dig, mine, and 
remove such rocks And deposits in Coo
saw river. and that in violation of the 
constitutton of the United Sta tea the obli· 
gation of its contrllct had been Impaired 
by a subsequent act of the legislature. 

The decree below, rendered September 
16, 1891,-tbe CHIEf<' Jus'rICE and Judge 
SIMONTON concurring.-proceE'ded upon 
tl10 ground that the appellant did llave 
at one time, and for a limited period. a 
contract with the state, of the li:ind mell-~' 
tioned, but that such period had expirE'd:; 
before the-institution of this suit. ~tate. 
v. Mining 00., 47 Fed. Rep. 2:l5. The l'elief 
asked was thp.refore granted. 

The principal question to he consIdered 
dE'pe1lds upon certain legislative enact
ments relating to phosphate ro('ks and 
phosphatic deposits ill tile navigable 
waters of South Carolina. It is necest;ury 
to ascertain the scope of those enact
ments. 

By an act which took effect March I, 
1870, the state granted to certain named 
persona, and t,heir associates, the right, 
lor the full term of 21 ~'ears, to dig, mine, 
and remove phosphate rocks and phos
phatic dtlposits from the beds ot the navi
gable streams and waters within the 
jurisdiction of the state of South Caro
lina. This grant was made upon tbe ex
press condition that the gl'antees pay the 
state $1 per ton for every ton of phml· 
phate rock and phosphatic deposits so 
dug, mined, and removed, and $500 as u 
license fee before commencing business un
der the grant. 

The act further provIded that before 
commencing operations under authority 
of the aet the grantees and their associ
a te~ should file, or caU8e to be tiled, in the 
offit'e of the sta te auditor, a bond in the 
flum of $50,IlOO, conditioned tIlat they 
would make t.rue and faithful returns to 
tllat otnccr annually, on or before the 1st 
day of October, and oftener. if I't'qllired, of 
the number of tons or phOi;plwte rocks 
and phosphntic depoHitS tln~, mined, nnd 
l'('lllovec] by them. Ilnd pUIlC'tuully [Jay to 
the state treuRllror anlluail,Y, on tbe 1st 
dRY of October, $1 pel' ton for E'VCI'Y ton of 
rocks and deposits by them so dug, mined 
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MEMORANDUM & ORDER 
DISMISSING ACTION 

On April 22, 1999, this Court granted 
defendants' motion to dismiss the com
plaints referenced above. The Court dis
missed, without prejudice, plaintiffs' claim 
of a violation of due process, along 'Vvith the 
claims of violation of LR.C. §§ 7432 and 
7433. 1 The Court granted plaintiffs forty
five days to file and serve amended com
plaints in order to cure the defects noted 
in the April 22 Memorandum and Order. 
The Court warned plaintiffs that their fail
ure to amend the complaints within the 
time frame allotted 'Would result in dis
missal of both cases. 

Plaintiffs' time within which to file and 
serve amended complaint" has now passed. 
Accordingly, pursuant to Fed.R.Civ.P. 
41(b), these cases are dismissed with prej
udice for failure to prosecute. The Clerk 
of the Court is directed to close both 98-
CV-4079 and 98-CV-40Rl. 

SO ORDERED. 

Freddie HAMILTON, et al., Plaintiffs, 

Y. 

ACCU-TEK, et aI., Defendants. 

No. CV-95-0049 (JBW). 

United States District Court, 
E.D. New York. 

June 3, 1999. 

Shooting victims sued handgun manu
facturers, alleging negligent marketing 
and distribution. Amending its initial opin
ion on plaintiffs' motion to amend plead
ings and defendants' motions to dismiss 

1. In the same Memorandum and Order, the 
Court also dismissed, wilh prejudice, plain-

and for judgment, the District COUlt 
Weinstein, Senior District Judge, held 
that: (1) California bankruptcy court order 
disallowing plaintiffs' claims as creditors 
against one defendant would not be given 
collateral estoppel effect; (2) plaintiffs 
would be allowed to amend pleadings after 
trial so as to assert market share liability 
theory; (3) defendants had duty to exercis~ 
reasonable care in marketing and distribu
tion of their products so as to guard 
against risk of criminal misuse; issues of 
whether duty was breached and whethel' 
breach proximately caused plaintiffs' inju· 
ries was for jury; and (4) use of market 
share theory of liability was warranted. 

Plaintiffs' motion granted; defendants' 
motions denied. 

1. Federal Courts ~373, 382.1 

Federal court sitting in diversity af· 
fords greatest weight to decisional law of 
forum state's highest courts and that 
state's constitution and legislative enact· 
ments when determining applicable sub
stantive rule. 

2. Federal Courts e:=>382.1, 383, 390, 391 

On state law issues of first impression, 
district court sitting in diversity must pre
dict how highest state. court would rule 
were it presented ,,,ith same question; in 
making such prediction, precedents of in
termediate state and federal courts are 
entitled to deference. 

3. Federal Courts ~420 

Where bankruptcy court's ruling was 
decided under federal question jurisdic
tion, federal law would be used to deter
mine its res judicata effect. 

4. J udgment ~634: 

Collateral estoppel's main purposes 
are to avoid unnecessary relitigation and 
inconsistencies among court rulings. 

tiffs' claims of a violation of I.R.C. 
§§ 6334(a)(1O), 6334(a)(ll), and 6334(b)(3). 

.,.;. 
) 
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5. Judgment e=o634 

Requirements for establishing collat
eral estoppel are that (l)issues at both 
proceedings must be identical; (2) relevant 
issues were actually litigated and decided 
in prior proceeding; (3) there must have 
been full and fair opportunity for litigation 
of issues in prior proceeding; and (4) is
sues ,vere necessary to support valid and 
final judgment on merits. 

6. Judgment e=:>956(1) 

Party invoking collateral estoppel has 
burden of establishing its applicability. 

7. Judgment e=o739 

Significant change in contt'olling facts 
or legal principles since prior judgment or 
other special circumstances may warrant 
exception to normal rules of issue preclu
sion. 

8. Judgment 0=>634 

Application of collateral estoppel is ul
timately decision entrusted to tl'ial court's 
sense of justice and equity. 

9. Judgment G;;>713(1) 

Of primary importance in determining 
whether prior proceeding afforded full and 
fail' opportunity to litigate, as required for 
application of collateral estoppel, is wheth
er party against whom preclusion is sought 
had incentive to try case vigorously in that 
forum. 

10. Judgment e=:>636, 713(1) 

California bankruptcy court order dis
allo\ving New York tort plaintiffs' claims 
as creditors against one of several tort 
defendants would not be given collateral 
estoppel effect in tort suit; plaintiffs had 
little incentive to litigate underlying duty 
of care issue in bankruptcy court, issue of 
whether duty existed involved complex and 
novel questions of New York law, and 
bankruptcy court made only summary 
findings. 

11. Federal Civil Procedure ~831. 835.1 

Determination of motion for amend
ment of pleadings to reflect proof at trial is 

entrusted to sound discretion of trial court, 
informed by general principle that amend
ments should be freely given when justice 
so requires. Fed.Rules Civ.Proc.Rule 
15(b), 28 U.S.C.A. 

12. Federal Civil Procedure e=:>835.1 

Crux of inquiry, on motion for amend
ment of pleadings to reflect proof at trial, 
is whether nonmoving party had opportu
nity fully to contest issue included in 
amendment. Fed.Rules Civ.Proc.Rule 
15(b), 28 U.S.C.A. 

13. l"ederal Civil Procedure e=:>837 

If non-moving party expressly or im
pliedly consented to trial of unpled issue, 
proponent of motion for amendment of 
pleadings to reflect proof at trial is entitled 
to mandatory amendment of pleadings; 
implied consent exists where parties recog
nized during trial that unpled issue was 
being tried. Fed.Rules Civ.Proc.Rule 
15(b), 28 U.S.C.A. 

14. Federal Civil Procedure e=:>834, 835.1 

Court has discretion to grant motion 
for amendment of pleadings to reflect 
proof at trial, even in absence of non
movant's express or implied consent, so 
long as non-movant would not thereby be 
prejudiced; prejudice exists if non-movant 
could have tried case substantially more 
effectively, as by presenting further evi
dence, calling additional witnesses or tak
ing depositions, had it known of amend
ment earlier. Fed.Rules Civ.Proc.Rule 
15(b), 28 U.S.C.A. 

15. Federal Civil Procedure e=:>835.1 

Plaintiffs asserting negligence claims 
against handgun manufacturers would be 
allowed to amend pleadings after trial so 
as to assert market share liability theory; 
applicability of theory was contested in 
pre-trial motions and was thoroughly liti
gated during trial. Fed.Rules Civ.Proc. 
Rule 15(b), 28 U.S.C.A. 

16. Federal Civil Procedure e=:>2609 

In determining whether to grant post
verdict motion for judgment as matter of 
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law, evidence must be viewed in light most 
favorable to non-movant. Fed.Rules Civ. 
Proc.Rule 50 (b), 28 U.S.C.A. 

17. Federal Civil Procedure ~2608.1 

Post-verdict judgment as matter of 
law is inappropriate unless there is either 
utter lack of evidence supporting verdict, 
so that jury's findings could only have 
I'e suIted from pure guesswork, or evidence 
is so overwhelming that reasonable and 
fair-minded persons could only have 
reached opposite result. Fed.Rules Civ. 
P)·oc.Rule 50(b), 28 U.S.C.A. 

18. Negligence ~202 

Elements of negligence claim under 
New York law are: (1) that defendant 
owed plaintiff duty of care, (2) that defen
dant breached this duty by engaging in 
conduct posing unreasonable risk of harm 
and (3) that defendant's bl'each pl'oximate
ly resulted in damage to plaintiff. 

19. Negligence ~1692 

Definition of duty of care by one 
member of society to another is deter
mined by court. 

20. Negligence e-:>211, 213 

Under New York lmv, boundaries of 
duty of care are not simply contracted 01' 

expanded by notion of foreseeability; they 
are determined in given case by reference 
to variety of factors including reasonable
ness in light of public risk-shifting policies 
in modern economy. 

21. Negligence ~220 

Under New York law, negligence de
fendant has no duty to anticipate criminal 
01' tortious conduct of third parties, unless 
relationship between defendant and either 
plaintiff or third party wrongdoer provides 
defendant with ability to minimize risk. 

22. Products Liability ~l 

Under New York taw, manufacturers 
owe duty to design, produce and market 
non-defective products \vhich are reason
ably safe for their foreseeable use and are 
accompanied by warnings commensurate 

with degree of reasonably foreseeable risk 
they present. 

23. Products Liability ~5 

Recovery in strict liability in New 
York is predicated on existence of defect, 
either in design of product, manufacture of 
product or warnings provided by manufac
turer. 

24. Products Liability ~6 

Negligence retains its vitality as inde
pendent theory of recovery for wide range 
of product-related, harm-causing beha\ior 
not involving defects at time of sale. Re
statement (Third) of Torts § 2 comment. 

25. Products Liability ~1 

Product, in its progression from draft
ing board to retail sale, passes through 
numerous phases, at anyone of which 
liability for manufacturer's negligence mar 
attach under New York law. 

26, Wcapons ¢.:::>18(l) 

Under New York law, handgun manu
facturers have duty to exercise reasonable 
care in marketing and distribution of their 
products so as to guard against risk of 
criminal misuse. 

27. Negligence ~202 

Under New York law, defendant is 
negligent when it breaches its duty of care 
by engaging in conduct, posing unreason
able risk of harm to others. 

28. N egligence ~233 

Primary factors to be taken into ac
count, under New York law, in assessing 
reasonableness of defendant's conduct are 
foreseeable likelihood that it will result in 
harm, foreseeable severity of harm that 
may ensue and burden that would be 
borne by defendant and others if defen
dant takes precautions that eliminate or 
reduce possibility of harm .. 

29_ Negligence ~255 

Under New York law, failure to antici· 
pate and guard against third party miscon
duct can constitute negligence. 
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30. ~egligence ~1693 
Under New York law, where differing 

inferences may be drawn from evidence of 
negligence, defendant's breach of duty of 
care is question of fact to be determined 

b~' jury, 

31. Products Liability ~10 

Under New York law, allegedly negli
gent manufacturer's conduct must be as
:,cssed according to standard of reasonably 
prudent entity in light of all circumstances; 
technical compliance \vith all relevant laws 
and regulations is not dispositive where 
reasonably prudent entity would have tak
en additional preventive measures. 

32. Weapons ~18(2) 

Issue of whether handgun manufac
turers breached duty of care, under N e\\' 
York law, in marketing and distributing 
their productg, which were used by third 
palty criminals to injure plaintiffs, was 
question of fact for jUl'y; there was evi
dence that manufacturers were aware that 
their handguns were being diverted into 
illegal market via retail sales, but failed to 
take appropriate steps to reduce risk of 
their products' being sold to persons \\'ith 
propensity to misuse them. 

33. Negligence e:->380, 387 

In order for defendant's breach of 
duty to constitute "proximate cause" of 
plaintiff's injury, as required to establish 
negligence under New York Imv, plaintiff 
must establish that defendant's conduct 
was substantial foreseeable factor in bring
ing about his or her injury. 

See publication Words and Phras
es [or other judicial constructions 
and definitions. 

34. Negligence e:->1713 

Under Ne\v York law, issue of proxi
mate cause in negligence action is ordinari
ly decided by finder of fact, unless there is 
some basis for determination by court that 
causal connection between defendant's 
breach of duty and plaintiffs injury should 
be deemed severed as matter of legal poli
cy. 

35, Negligence ~433 

Under New York law, intervening in
tentional or criminal act by third party is 
not automatically deemed supervening act 
insulating initial tOl'tfeasor from liability; 
intervening act breaks chain of causation 
only if it is of such extraordinary nature 01' 

so attenuated from defendants' conduct 
that responsibility for injury should not 
reasonably be attributed to them. 

36. Negligence ~255 

Under New York law, failure to take 
reasonable steps to guard against clearly 
foreseeable criminal act is negligent. 

37. Weapons e:->18(2) 

Issue of whether handgun manufac
turers' negligent marketing and distribu
tion of their products, proximately caused, 
under New York's market share theory of 
liability, injuries to plaintiffs shot by third
party criminals, was question of fact for 
jury; there was evidence that criminal 
misuse of handguns by third parties was 
foreseeable result of defendants' negligent 
practices. 

38. Products Liability ~23.1 

Torts e:->21 

Four theories of collective liability are 
recognized under New York tort law: al
ternative, enterprise, concerted action, and 
market share. 

39. Torts ~21 

Under New York law, plaintiffs as
serting concerted action liability must 
present evidence of express or tacit agree
ment to engage in tortious act. 

40. Products Liability ~23.1 

Under New York tort law, hallmark of 
enterprise liability, also known as industry 
wide liability, is joint control of risk 
through industry trade association or other 
industry-wide custom, practice or mecha
nism for setting of safety standards. 
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41. Products Liability e=>23.1 

Under theory of "market share liabili
ty," individual defendant's share of liability 
is based on probability that its product 
actually caused harm, ",,1th probability de
termined by market share. 

Sec publication Words and Phras
es for other judicial constructions 
and definitions. 

42. Constitutional Law e=>91 
Weapons <918(1) 

Alleged joint lobbying activities by 
handgun manufacturers were protected by 
First Amendment, and thus could not form 
basis, under New YOl'k law, of concerted 
action liability arising from agreement to 
engage in tortious conduct. U.S.C.A. 
Const.Amend. 1. 

43. Weapons G:=>18(1) 

Under New York law, market share 
theory of liability was applicable to hand
gun manufactUl'ers accused of negligent 
marketing and distribution, resulting in in
juries from third-party criminal use of 
their products. 

44. Negligence <91684 

Inaccuracies in jury's damage award 
against multiple tortfeasors do not make it 
fruit of sheer surmise or conjecture, such 
as to require rejection of verdict; some 
imprecision is inevitable in all cases which 
require jury to apportion responsibility. 

45_ Weapons <3;:::>18(2) 

Jury's damage award, in verdict 
against handgun manufacturers accused of 
negligent marketing and distribution, re
sulting in injuries from third-party crimi
nal use of their products, would not be 
rejected as speculative; jury, v.1th evi
dence of manufacturers' aggregate market 
share over several years could reasonably 
infer that market shares did not deviate 
appreciably either from year to year or 
according to class of handgun. 

46. Federal Courts e=>392 

In federal circuit where district courts 
are not authorized to directly certify ques-

tions of state law to state's highest court, 
district court may make suggestions to 
court of appeals on certification issues. 
N.Y.Comp. Codes R. & Regs. title 22 
§ 500.17; U.S.Ct. of App. 2nd Cir.Rule~ 
§ 0.27,28 U.S.C.A. 

Elisa Barnes, Weitz & Luxenberg by 
Denise M. Dunleavy, Schulte Roth & Z~
bel, LLP, New York, NY, by Mark E. 
Elovitz, Michael S. Feldberg, for Plaintiffs. 

Wildman, Harrold, Allen & Dixon, Chi
cago, IL by James P. Don, Anne Giddings 
Kimball, for Defendants Sturm, Ruger, 
Colt's Manufacturing, Smith & Wesson. 

Pino & Associates, Westchester Finan
cial Center, White Plains, NY by Law
rence G. Keane, for Defendants Beretta 
USA Corp., Beretta Firearms. 

Cozen & O'Connor, Atlanta, GA by Tim
othy A. Bumann, for Defendants Taurus I 
Bryco, Jennings, American Derringer, 
LOl'cin, Sundance and others. 

Renzulli & Rutherford, New York, NY 
by John F. Renzulli, Leonard S. Rosen
baum, Fred E. Scharf, for Defendants 
Accu-Tek, Arcadia Machine & Tool Co., 
Inc., Browning Arms Co., Davis Indus
tries, Inc., European American Annory 
Corp., Freedom Arms, Glock, Inc., H & R 
1871, Inc., K.B.I., Igc., Mitchell Arms, Inc., 
Navegar, Inc. d/b/a Intratec, Olympic 
Arms, Inc., Para-Ordnance Mfg., Inc., 
Springfield, Inc. and Thompson/Center 
Arms Co. 

Morgan, Melhuish, Monaghan, Arvidson, 
Abrutyn & Lisowski, New York, NY by 
Daniel T. Hughes, Erin A. O'Leary, for 
Defendant American Anns. 

Wilson, Elser, Moskowitz, Edelman & 
Dicker, New York, NY by Robert L. 
Joyce, for Defendant Sigarms, Inc. 

AMENDED MEMORANDUM, ORDER 
AND JUDGMENT 

WEINSTEIN, Senior District Judge. 
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1. INTRODUCTION 

Relatives of six people killed by hand
guns, as well as one injured survivor and 
his mother, have sued twenty-five handgun 
manufacturers for negligence. They claim 
that the manufacturers' indiscriminate 
marketing and distribution practices gen
emted an underground market in hand
guns, providing youths and violent crimi
nals like the shooters in these cases \-'lith 
easy access to the instruments they have 
used with lethal effect. 

Defendants collectivel;}' supply most of 
the United States market for handguns. 
Among them are foreign manufacturers 
(e.g., Para Ordnance Manufacturing, Inc.), 
United States subsidiaries of foreign cor
pOl'ations (e.g., Browning Arms Co., Beret
ta U.S.A. Corp. and Smith & Wesson 
Corp.), old-line domestic manufacturers 
(e.g., Colt's Manufacturing, and Sturm, 
Ruger & Co.), and newer gun makers spe
cializing in the manufacture of inexpensive 
small and medium caliber semiautomatic 
pistols (e.g., ,Jennings Firearms, Bryco 
Arms, and Davis Industries). See geneml
ly Tom Diaz, Making a Killing: The Busi
ness of Guns in America 3-35 (1999); 
Caren J. Wintemute, M.D., The Relation
ship Between Fi1'eann Design and FiTe
arm Violence, 275 JAMA 1749 (1996). 

Plaintiffs' claims raise novel issues of 
duty and of collective liability under gov
erning New York state law. For this rea
son, it is respectfully recommended that 
the Court of Appeals for the Second Cir
cuit certify these substantive law questions 
to the New York Court of Appeals for 
definitive resolution. 

After a four-week trial, the jury found 
negligent fifteen of the defendants; nine of 
them were found to have proximately 
caused injury to one or more plaintiffs. 
Damages were found only in favor of plain
tiff Steven Fox and his mother, Gail Fox, 

against American Arms, Inc. (.23% liabili. 
ty), Beretta U.S.A. Corp. (6.03% liabilit\·) 
and Taurus International ManufactUri~g: 
Inc. (6.8% liability). 

Three motions are currently pending: 
defendants' motion to dismiss on the 
ground of collateral estoppel, defendants' 
Rule 50(b) motion for judgment as a mat. 
tel' of law, and plaintiffs' Rule 15(b) motion 
to amend the pleadings to conform to the 
proof. For reasons set forth below, defen. 
dants' motions must be denied, and plain
tiffs' amendment gt·anted. 

Default judgments were awarded by the 
court in favor of two of the plaintiffs, Vero
nica Trott and Maria Santana, for 100% of 
their damages against Cobray Firearms, 
Inc., which failed to appear 01' answer. 
See Harnilton v. Accu-Tek, 1999 WL 
169523, at *1 (E.D.N.Y. Feb. 17, 1999). 
The court found that the gun was manu
factured by Cobray and that the plaintiffs 
did suffer damages. These independent 
findings by the court do not control evalua
tion of the evidence by the jury in the 
instant case. See Joseph v. New Y01'k City 
Bd. of Educ., 171 F.3d 87, 93 (2d Cir.1999) 
("The fact that there may have been evi
dence to support an inference contrary to 
that dra\\'!1 by the trier of fact does not 
mean that the findings were clearly erro
neous."). 

II. FACTS 

A. Stephen Fox 

Stephen Fox was shot in Queens, New 
York on November 14, 1994. He was six
teen years old at the time, as was his 
friend, the shooter, Alfred Adkins, Jr. Mr. 
Fox survived, but a bullet remains lodged 
in his brain, causing severe permanent dis
ability. There was evidence that the hand
gun Mr. Adkins used had been bought by 
him a short time before the shooting from 
a seller-unlikely to have been licensed-
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who declared it came from "the south" the crime scene was a 9 millimeter pistol 
Irhcn he dispensed it from the trunk of a manufactured by Cobray Firearms, Inc. 

c;[l'. 

Charged initially with attempted mur
(iel'. Mr. Adkins later pled guilty to reck
:e~s endangerment in Queens County 
Family Court. A .25 caliber spent car
:ridge case was recovered from the crime 
.-cene. The gun used to shoot Mr. Fox 
\ras never found. Mr. Adkins testified at 
his deposition that he did not recall how he 
came to possess it. 

Suit was initially brought by Gail Fox, 
:\11". Fox's mother and guardian. When 
:\11'. Fox attained his majority, he was 
~llbstituted as plaintiff. Ms. Fox remained 
in the case, suing on her own behalf for 
loss of her son's services and for her own 
nursing care of him. 

B. Njuzi Ray 

Njuzi Ray was shot and killed in Brook
lyn, New York on July 27, 1993. He was 
:-cyenteen years old. The shooting ap
peal's to have resulted from a dispute 
about girlfriends. It occurred as Mr. Ray 
and his friends walked toward Reginald 
Cooper's home in an attempt to settle the 
disagreement. Mr. Cooper was charged 
\\ith murder, but was subsequently acquit
ted. The handgun used in the shooting 
was never recovered. 9 millimeter casings 
and one 9 millimeter caliber bullet were 
retrieved from the crime scene. An addi
tional 9 millimeter caliber bullet was re
moved from Mr. Ray's body during the 
autopsy. 

Mr. Ray's mother, Freddie Hamilton, 
sued for her son's estate. 

C. Roberto Robles 

Roberto Robles was shot and killed in 
Bronx, New York on March 23, 1994. He 
was sixteen years old. Four people were 
arrested and convicted of murder for their 
participation in the shooting. It seems to 
have resulted from a fight after a baseball 
game two days earlier. Recovered from 

Mr. Robles' mother, Maria Santana, 
sued for her son's estate. 

D. Leroy Sabb 

Leroy Sabb was shot and killed in 
Bronx, New York on October 13, 1993, 
after having been chased by five unknown 
assailants. He was seventeen years old. 

The handgun used in the killing was not 
found, but 9 millimeter expended bullet..,> 
and shell casings were recovered from the 
scene. 

Mr. Sabb's mother, Veronica Trott, sued 
for her son's estate. 

E. Damon Slade 

Damon Slade was eighteen years old at 
the time he was shot and killed on De
cember 10, 1993. The shooter, Harry 
Eberhart, confronted Mr. Slade and three 
others in the elevator of an apartment 
building in Yonkers, New York. After pre
venting the elevator doors from closing he 
opened fire, killing Mr. Slade and one of 
his companions and wounding others. 
Mr. Eberhart was tried and convicted of 
the murder of Mr. Slade. The handgun 
Mr. Eberhart used in the killing was not 
found, but 9 millimeter spent casings and 
bullets were recovered from the scene. 
Mr. Eberhart testified at his deposition 
that he had used a 9 millimeter Hi-Point 
pistol to shoot Mr. Slade. He also testi
fied that he fled after the shooting ~nd 
hid the gun in some bushes. 

Mr. Slade's mother, Andrea Slade-Lew
is, sued for her son's estate. 

F. Kei Sunada 

Kei Sunada was twenty-two years old 
when he was shot and killed on August 7, 
1994 during the course of a robbery in 
either the elevator or the stairwell of the 
apartment building where he lived in 
Queens, New York. The gun was not 
found. A spent .380 caliber bullet and 
cartridge casing where recovered. Ar-
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mond McCloud, Jr. was convicted of mur
der. His accomplice, Reggie Cameron was 
convi~ted of robbery. 

Mr. Sunada's father, Koichi Sunada sued 
for his son's estate. 

G. Marvin Zaretsky 

Marvin Zaretsky was shot and killed on 
June 25, 1994 during a robbery in the 
parking lot of a convenience store in 
Queens, New York. He was 49 years old. 
His three assailants were arrested and 
indicted on charges of second deW'ee mur
der, robbery, and criminal possession of a 
weapon; two of the three pled guilty, and 
a third, previously convicted of manslaugh
ter, is awaiting trial. 'l\vo .380 caliber 
casings and two .380 caliber bullets were 
recovered from the scene, but the gun 
used to shoot Mr. Zaretsky was never 
found. 

Mr. Zaretsky's wife, Diane Zaretsky, 
sued fol' her husband's estate. 

III. PROCEDURAL HISTORY 

A. Pre-Trial Proceedings 

In actions filed in January 1995, two 
plaintiffs sued numerous handgun manu
facturers asserting claims of negligent 
marketing, design defect, ultrahazardous 
activity and fraud. A number of defen
dants jointly moved for summary judg
ment in April 1995. The court dismissed 
plaintiffs' product liability and fraud claims 
but allowed them to proceed on a negligent 
marketing theory. See Hamilton v. Accu
Tek, 935 F.Supp. 1307, 1315 (E.D.N.Y. 
1996). 

Additional plaintiffs intervened in April 
1996 after the court granted leave to 
amend the Complaint to add plaintiffs. In 
May 1996, defendants again moved for 
summary judgment on plaintiffs' remain
ing negligence claim. The motion was de
nied on the ground that while substantial 
discovery had taken place on the issue of 
collective liability, discovery on defendants' 
underlying negligence claim was not yet 
complete. See id. at 1329-30. A petition 

for a writ of mandamus was denied by the 
Second Circuit. See Hamilton v. AcC'U
Tek (2d Cir. August 5, 1996) (order dem" 
ing mandamus). . 

In June 1996, actions were commenced 
against a number of handgun distributors. 
All but two of the distributor defendan~ 
moved to dismiss for lack of personal juris
diction. See Fed.R.Civ.P. 12(b)(2). The 
motion was denied as to fifteen distribu. 
tors. See Hamilton v. Accu-Tek, 32 
F.Supp.2d 47 (E.D.N.Y.1998). 

A motion to dismiss or transfer one case 
on the ground of lack of diversity was 
denied. See Hamilton v. Accu-Tek, 13 
F.Supp.2d 366 (E.D.N.Y.1998). 

At the close of discovery, defendants 
renewed their motion for summary judg
ment. It was denied. See Hamilton t'. 

Accu-Tek, 1998 WL 903473 (E.D.N.Y. 
Dec.18,1998). 

Two plaintiffs' cases, Johnstone v. Accu
Tek and Costa v. Accu-Tek, were trans· 
ferred to federal courts in California and 
Virginia, respectively, based on conflict of 
laws and other considerations. See Ham· 
ilton v. Accu-Tek, 1999 WL 167672 
(E.D.N.Y. Jan.22, 1999). . 

The case proceeded to trial in January 
1999. At the suggestion of the court dur
ing the trial, plaintiffs voluntarily ills
missed all claims against the distributors. 

Related gun cases, other than those 
tried, are still pending in this court. They 
were stayed until completion' of tri~l and 
appeal in the instant cases. 

B. Claims of Parties and Jury Instruc
tions 

Plaintiffs claim that defendants market
ed and distributed handguns negligently, 
proximately causing each of the seven 
shootings at issue. 

Defendants deny having marketed or 
distributed handguns ·negligently and deny 
responsibility for any of the plaintiffs' inju
ries. They contend that the sole proxi
mate cause of the murders and shootings 
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in these cases was criminal conduct on the Colt's Manufacturing, Inc. (4.14%) 

part of the shooters and others. Taurus International Manufacturing, 

The relevant portions of the charge on Inc. (6.8%) 
the law and of one of the jury verdict 
forms utilized are attached as Appendices Stephen and Gail Fox 
A and B, respectively. 

C. Verdicts 

1. Negligence 

In each of the seven cases, fifteen defen
dants wel'e found to have marketed or 
distributed handguns negligently: (1) 

American Arms, Inc., (2) At'cadia Machine 
& Tool, Inc., (3) Beretta U.S.A. Corp., (4) 
Bryco At'ms, (5) Calico Light Weapons 
Systems, Inc., (6) Colt's Manufacturing, 
Inc., (7) Freedom At'ms Co., (8) Glock, 
Inc., (9) International Armament Corp., 
(Vb/a! Interarms Industries, Inc., (10) Jen
nings Firearms, Inc., (11) K.B.I., Inc., (12) 
Phoenix At'ms, Inc., (13) Siganus, Inc., (14) 
Sundance Industl'ies, Inc., and (15) Taurus 
International Manufacturing, Inc. 

2. Proximate Cause 

No defendant was fonnd liable for the 
injuries of lJlaintiffs Andrea Slade-Lewis, 
~1al'ia Santana, Freddie Hamilton 01' Diane 
Zaretsky. 

With regard to the remaining three 
plaintiffs, the jury found proximate causa
tion and apportioned damages as follows: 

Feron1w T1"ott 

American At"ms, Inc. (.23%) 

At'cadia Machine & Tool, Inc. (.85%) 

Beretta U.S.A. COl~p, (6.03%) 

Bryco At'ms (5.29%) 

Colt's Manufacturing Co., Inc. (4.14%) 

Glock, Inc. (4.29%) 

Phoenix N'ms, Inc. (1.3%) 

Sigarms, Inc. (0%) 

Taurus International Manufacturing, 
Inc. (6.8%) 

Koichi Sunada 

American Arms, Inc. (.23%) 

Arcadia Machine & Tool, Inc. (.85%) 

American At'ms, Inc. (.23%) 

Beretta U.S.A. Corp. (6.03%) 

Taurus intemational Manufacturing, 
Inc. (6.8%) 

3. Damages 

a. Veronica Trott and Koichi Sunada 

In the Trott and Sunada cases, the jury 
found negligence and proximate cause, but 
no damages. A finding of no damages was 
not inconsistent \vith the evidence. 

In the case of Mr. Tl"ott, \\'hose estate 
sought damages only for conscious pain 
and suffering, the jury could have found 
instantaneous death \\'ith no pain or suffer
ing. In that of Mr. Sunada, it could have 
found immediate loss of consciousness with 
no pain or suffering. Such findings could 
have supported the jury's conclusion that 
no damages should have been awarded in 
either case for injury suffered during the 
lifetime of the deceased. 

The evidence could also have been evalu
ated by the jury to support a conclusion 
that Mr. Sunada would not have added to 
the value of his estate. A funeral bill for 
Mr. Sunada was in evidence, but the jury 
could have concluded that payment of the 
bill by the estate had. not been established 
by a preponderance of the evidence. 

b. Stephen Fox 

With respect to Stephen Fox and Gail 
Fox, the jury calculated total damages of 
$3,950,000 and $50,000 respectively, to be 
assessed against the three defendants 
found liable in the percentages indicated 
above-.23, 6.03, and 6.8. 

Since a verdict of negligence requires 
proof of damages, only the Fox defendants 
have legal reason to contest the verdict. 
The complaint is dismissed against all oth-
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e1' defendants. There is no basis for their 
Rule 50(b) motions. 

IV. LAW AND ITS APPLICATION 

[1] A federal court sitting in diversity 
applies the substantive law of the forum 
state, including that state's choice-of-law 
rules, and federal procedural law. Erie 
R.R. v. T01npkins, 304 U.S. 64, 80, 58 S.Ct. 
817, 82 L.Ed. 1188 (1938); Klaxon Co. v. 
Stentor Elcc. Mfg. Co., 313 U.S. 487, 496, 
61 S.Ct. 1020,85 L.Ed. 1477 (1941); Ham
ilton v. Accu-Tek, 1999 WL 167672, at *3 
(E.D.N.Y. Jan.22, 1999). The decisional 
law of the forum's highest courts and that 
state's constitution and legislative enact
ments are to be afforded the greatest 
weight in determining the applicable state 
rule. 

[2J On state law issues of flrst impres
sion, the district court must predict how 
the highest state court would rule were it 
presented with the same question. In 
making such a prediction, the precedents 
of intermediate state and federal courts 
are entitled to deference. See, e.g., Com
petex, S.A. v. Labow, 783 F.2d 333, 341 n. 
16 (2d Cir.1986); In 1'e Eastern and 
Southern Districts Asbestos Litig., 772 
F.Supp. 1380, 1388 CE.D.N.Y.1991), affd in 
pmt, rcv'd in part on other grounds sub 
n01n. In l'e B1'ooklyn Navy Yard Asbestos 
Litig., 971 F.2d 831 (2d Cir.1992); Jed 1. 
Bergman, Note, Putting Precedent in its 
Place: Stare Decisis a.nd Federal Predic
tions of State Law, 96 Colum. L.Rev. 969 
(1996); Nikoforos Matthews, Note, Circuit 
Court Erie Errors and the District Court's 
Dilemma: Front Rotolith and the Mirror 
I mage Rule to Octa.gon Gas and Asset 
Securitization, 27 Cardozo L.Rev. 739 
(1996). 

A. Motion to DiRmiss-Collateral Es
toppel 

In October 1996, Lorcin Engineering, 
Inc., then a defendant in the instant cases, 
filed for bankruptcy in California. Plain
tiffs intervened in the bankruptcy proceed
ing as creditors. A hearing on Lorcin's 

objections to plaintiffs' claims was held in 
October 1997. The bankruptcy judge Con
cluded that plaintiffs had failed to establish 
the existence of a legal duty and disal. 
lowed their claims. This decision Was ap
proved by the district judge. See In re 
Lorcin Engineering Co., No. RS96-27640-
RA (Bankr.C.D.Cal. Feb. 17, 1998) (order. 
ing disallowing claim of Hamilton, et al.). 
Plaintiffs did not appeal from this determi
nation. 

Almost one year later, in January 1999, 
defendants moved to dismiss on the 
ground that the California bankruptcy 
judge's decision and the district judge's 
affIrmance collaterally estopped plaintiffs 
from litigating their negligence claims in 
this court. Defendants' motion is \vithout 
merit. 

1. ·Law 

[3] While the parties cite to New York 
issue preclusion law, because bankruptcy 
courts are federal courts of specific juris
diction, federal law applies. ''When a prior 
action is decided under federal question 
jurisdiction, it is clear that federal law is 
used to determine its res judicata effect." 
Cat'lin v. Gold Hawk Joint Venture, 778 
F.Supp. 686, 690 (S.D.N.Y.1991); see also 
Gelb v. Royal Globe Ins. Co., 798 F.2d 38, 
41-42 & n. 3 (2d Cir.1986), cert. denied, 
480 U.S. 948, 107 S.Ct. 1608, 94 L.Ed.2d 
794 (1987) (applying federal preclusion law 
where the previous action was in federal 
court under federal question jurisdiction, 
and extending it to prior diversity jurisdic
tion judgments in dicta); id. ("It would 
seem that federal courts must possess an 
equivalent power and that federal law 
should determine the preclusive effect of a 
federal judgment, without regard to. the 
basis of jurisdiction."). 

[4] Collateral estoppel's main purposes 
are to avoid unnecessary relitigation and 
inconsistencies among court rulings: 

It protects litigants from the burden of 
relitigating an issue which the other 
party has already litigated and lost. It 
promotes judicial economy by prevent-
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ing needless litigation. Finally, it fos
ters reliance on judicial action by mini
mizing the possibility of inconsistent 
decisions. 

Southen?, Pac. Communications Co. v. 
..1nw1·ican Tel. & TeL Co., 740 F.2d 1011, 
1019 (D.C.Cu'.1984) (intel'llal quotation 
marks and citations omitted). 

Collateral estoppel does apply to deci
sions rendered by the bankruptcy courts. 
See United States v. Alfano, 34 F.Supp.2d 
827, 832 (E.D.N.Y.1999). The doctrine, 
however, "has been narrowly tailored to 
ensure that it applies only where circum
stances indicate the issue estopped from 
further consideration was thoroughly ex
plored in the prior proceeding, and that 
the resulting judgment thus has some indi
cia of correctness." Johnson v. Watkins, 
101 F.3d 792, 795 (2d Cir.1996). 

[5-8] Four requirements for establish
ing collateral estoppel limit the doctrine to 
cases where appl:ying it is not unfair: 

(1) the issues at both proceedings must 
be identical; (2) the relevant issues wel'e 
actually litigated and decided in the pri
or proceeding; (3) there must have been 
full and fail' opportunity for litigation of 
the issues in the plioI' pl"oceeding; and 
(4) the issues \,\,el'e necessary to support 
a valid and final judgment on the merits. 

Alfano, 34 F.Supp.2d at 834 (citing Central 
Hudson Gas & Elec. v. Empresa Naviem, 
56 F.3d 359, 368 (2d Cir.1995». The party 
invoking collateral estoppel has the burden 
\\1th regard to each of these elements. 
See id. (citing Dowling v. United States, 
493 U.S. 342, 350, 110 S.Ct. 668, 107 
L.Ed.2d 708 (1990». A significant change 
in "controlling facts or legal principles 
since the prior judgment [or] other special 
circumstanccs [may] warrant an exception 
to the normal rules of preclusion." Id. 
(citing Montana v. United States, 440 U.S. 
147, 155, 99 S.Ct. 970, 59 L.Ed.2d 210 
(1979». Application of collateral estoppel 
is ultimately a decision entrusted to the 
"trial courts' sense of justice and equity." 
Blonder-Tongue Lab., Inc. v. Univ. of Ill. 

Fmmd., 402 U.S. 313, 334, 91 S.Ct. 1434, 
28 L.Ed.2d 788 (1971). 

[9] Even where an issue has been actu
ally litigated and finally decided and was 
necessary to the judgement rendered in a 
prior proceeding, a party will be barred 
from relitigating it only if the initial oppor
tunity to litigate was "full and fair." See 
Metromedia Co. v. Fugazy, 983 F.2d 350, 
365 (2d Cil'.1992); see also Irish Lesbian 
& Gay Org. v. Giuliani, 143 F.3d 638, 646 
(2d Cir.1998). Of primary importance in 
detcrmining whether a prior proceeding 
afforded a "full and fair opportunity to 
litigate" is whether the party against 
whom preclusion is sought had an incen
tive to try the case vigorously in that 
forum. See 18 Charles Alan Wright, Ar
thur R. Miller, & Edward H. Cooper, Fed
eml Practice and PmcedU"r'e § 44G5, at 598 
(1981). ("One of the great fears that has 
always been urged against nonmutual pre
clusion has been that a party will be bound 
in unforeseen ways by half-hearted litiga
tion of an appat'ently trivial claim."). 

As the Restatement recognizes, a minor 
skirmish does not have to be fought to the 
death while the main dispute awaits deci
sion: 

There are many reasons why a party 
may choose not to raise an issue or 
contest an assertion in a particular ac
tion. The action may involve so' small 
an amount that litigation of the issue 
may cost more than the value of the 
lawsuit. Or the forum may be an incon
venient one in which to produce the 
necessary evidence. 

Restatement (Second) of Judgments § 27 
cmt. e (1982). See also, e.g., R81nington 
Rand Corp. v. Amsterdam-Rotterdam 
Bank, 68 F.3d 1478, 1486 (2d Cir.1995) 
(lack of incentive to litigate is of partiCUlar 
concern "where the party against whom 
estoppel is sought had little warning dur
ing the first suit that the issues being 
decided might become binding against it in 
later litigation"); The EveTgreens V. Nu
nan, 141 F.2d 927, 929 (2d Cir.), cel"t. 
denied, 323 U.S. 720,65 S.Ct. 49,89 L.Ed. 
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579 (1944) (Hand, J.) ("Defeat in one suit 
might entail results beyond all calculation 
by either party; a trivial controversy 
might bring uttel' disaster in its train. 
There is no reason for subjecting the loser 
to such extravagant hazards."). 

2. Application 

[10J Neither the public interest in ju
dicial economy nor litigants' interest in 
avoiding the expense and burden of relit
igating decided issues is implicated here. 
This is not a case in which an issue was 
litigated and finally determined in one fo
l'um and attempts are now made to reliti
gate it in another, unnecessarily burden
ing the courts and causing a "misallocation 
of resources." Blondm'-Tongue Lab., Inc. 
'/.'. Univ. of Ill. Found., 402 U.S. 313, 329, 
91 S.Ct. 1434, 28 L.Ed.2d 788 (1971). By 
the time of the hearing before the bank
ruptcy judge, the plaintiffs' claims had al
l'cady been pending in the Eastern Dis
trict of New York for almost three years. 
Discovel'Y, though not yet complete, had 
been substantial. Pre-trial motions had 
been briefed, argued and decided. In ad
dition, defendants waited almost a year 
after entry of the bankruptcy order disal
lowing plaintiffs' claims against LOl'cin be
fore asserting collatcral estoppel in a mo
tion filed two days before the start of trial. 
During this time they continued to engage 
in discovery and to file and argue motions, 
fm'ther obviating the need for what is es
sentially an equitable remedy designed to 
reduce burden and expense. 

The California bankruptcy hearing was 
a sideline proceeding against one defen
dant in a court located across the country. 
Their small stake in that proceeding and 
the inconvenience of the California forum 
gave plaintiffs little incentive to litigate the 
duty is~ue. Plaintiffs did not choose the 
location of the \-vest coast forum, but were 
compelled to intervene there if they were 
to have any hope of recovering against 
Lorein. "It may be proper to deny preclu
sion if the first action occurred in an incon
venient forum that made it impossible to 
engage in full discovery or to call wit-

nesses." Parklane Hosiery Co. v. Shore, 
439 U.S. 322, 331 n. 15, 99 S.Ct. 645, 58 
L.Ed.2d 552 (1979). 

While plaintiffs may have suspected that 
disallowance of their claim by the bank
ruptcy judge would bar them from pursu
ing Lorcin in another court, see In 1'e 

Lorcin Engineering Co., No. RS96-27640-
RA, Transcript of Proceedings Before the 
Honorable Robert W. Alberts, United 
States Bankruptcy Judge, October 28, 
1997 ("Bankr.Tr."), at 71, they could not 
have anticipated the possibility that it 
might bind them in the ongoing complex 
New York litigation against Lorcin's many 
non-bankrupt co-defendants. That plain
tiffs did not contemplate any potential pre
clusive effect of the bankruptcy proceeding 
on their New York suit is evidenced by 
lead counsel's decision not to attend the 
California hearing and not to appeal the 
bankruptcy decision. Even if plaintiffs 
had realized the desirability of litigating 
fully the duty issue before the California 
bankruptcy court, it is doubtful whether 
their limited resources-already fully com
mitted to the New York lawsuit-would 
have warranted such full-scale bicoastal 
litigation, 

The limited nature of the bankruptcy 
hearing and lack of preparation by plain
tiffs' local counsel further militate against 
preclusion. See 18 Charles A. Wright, Ar
thur R. Miller & Edward H. Cooper, su
pra, § 4465, at 600-02. ("Preclusion may 
also be denied by showing that . .. counsel 
was incompetent '" or that the issues 
were not in fact extensively litigated."). 
The bulk of the bankruptcy hearing was 
devoted to a discussion of the bankruptcy 
court's power to dispose of plaintiffs' tort 
claims. The bankruptcy judge repeatedly 
expressed doubt on this score. See, e.g., 
Bankr,Tr. at 8-9 ("Congress perceives per
sonal injury tort and wrongful death cases 
as being clearly something that has to he 
decided at the Article III court rather than 
the Article I court level. And far be it 
from me to argue with it as an Article I 

\ 
\ 
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judge."); id. at 11 ("I'm not inclined to national import, in which the tort law of 
.-pend a lot more time second-guessing the another state is decisive, discovery is not 
district court in New Y Ol'k .... I mean yet complete and the theory of the case is 
that litigation is pending, it hasn't been still evolving, a bankruptcy court's sum
thrown out. And I don't think you should mary findings cannot be permitted to pre
assume that this Bankruptcy COUl't is go- elude the plaintiff from a recovery on the 
ing to, in effect, throw it out while that merits after a full trial. Defendants' mo
court hasn't."); id. at 17 ("1 don't think I tion to dismiss on the ground of collateral 
have jurisdiction to do this"); id. at 19 ("I estoppel must be denied. 
don't want to spend a lot of time where I'm 
firmly-or fairly t1rmly convinced that this 
Court doesn't have the jurisdiction to say 
on the merits, in effect, liquidating that 
claim you can't-I mean you get zero be
cause you can't state a claim for relief 
because there's no duty, for example."). 
See generally In 1"e Dow Com'ing Corp., 
215 B.R. 34G, 34})-51 (Bankl'.E.D.Mich. 
1997) (collecting cases l'epl'esenting oppos
ing views of bankl-uptcy courts' jurisdiction 
to disallow personal injury claims as a 
matter of law). 

Once the bankruptcy judge did address 
the merits of the duty issue, plaintiffs' local 
counsel referred a number of times to her 
inability to litigate the matter fully due to 
her incomplete knowledge of New York 
law. See, e.g., Bankr.Tr. at 57 ("As a 
preliminary matter, Your Honor, let me 
simply say that if you arc asking me to 
argue New York law, I do not feel that I 
am prepared or competent to do that today 
... ,"); id. at 52 ("I'm sorry that I'm not 
as \yell versed as [lead counsel] would be 
in citing cases to you."). 

The bankruptcy judge did ultimately 
decide to disallow the plaintiffs' claims 
against Lorcin in their entirety. See id. 
at 65. He denominated the disallowance 
a "non-core proceeding," l'equiring entry 
of a final order and judgment by the dis
trict court. The conclusory three-page 
Findings of Fact and Conclusions of Law 
reflects the incomplete nature of the liti
gation and militates against giving the de
cision any preclusive effect. 

Finally, the unique circumstances pre
sented by the instant litigation warrants 
denial of defendants' motion. In a case 
involving complex and novel questions of 

B. Motion to Amend Pleadings 

Plaintiffs moved pursuant to Rule 15(b) 
to amend their Second Amended Com-
plaint to conform to the proof at trial 
concerning defendants' liability under a 
national market share theory. Defendants 
oppose the motion on three g1'ounds: first, 
that the market share issue was tried with-
out their express 01' implied consent, sec
ond, that the amendment would prejudice 
them, and third, that pel'mitting the 
amendment would be "futile" since market 
share liability is inapplicable to the instant 
cases. The issues of consent and prejudice 
are addressed in this part. Defendants' 
"futility" argument goes to the merits of 
the applicability of market share liability; 
it is better addressed in the context of 
defendants' motion for judgment as a mat
ter of law. See Part IV, infra. 

1. Law 

Rule 15(b) of the Federal Rules of Civil 
Procedure provides for amendment of 
pleadings to reflect the proof at trial. It 
states in pertinent part: 

When issues not raised by the pleadings 
are tried by express or implied consent 
of the parties, they shall be treated in all 
respects as if they had been raised in 
the pleadings. Such amendment of the 
pleadings ... may be made upon motion 
of any party at any time, even after 
judgment. ... 

Amendment of the pleadings pursuant to 
Rule 15(b) is a part of the general federal 
policy of limiting the restrictive effect of 
historical pleading rules. See generally 6A 
Charles Alan Wright, Arthur R. Miller, & 
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Mary Kay Kane, Federal Practice & Pro-
cedure § 1491 (1990). 

[11, 12] Determination of a Rule 15(b) 
motion is entrusted to the sound discretion 
of the trial court, informed by the general 
principle that amendments should be 
"freely given when justice so requires." 
Fed.R.eiv.P. 15(a). See Hillburn v. Mah
e1~ 795 F.2d 252, 264 (2d Cir.1986). The 
crux of the inquiry is whether the nonmov
ing party had an opportunity fully to con
test the issue included in the amendment. 
See New York State Elec. & Gas Corp. v. 
Secretary of Labor, 88 F.3d 98, 104 (2d 
Cil'.1996) ("In assessing whether pleadings 
should confOl'm to the proof, the pivotal 
question is whether prejudice would re
sult."); see also Cunningham v. Quaker 
Oats Co., 107 r~.R.D. 66, 71 (D.C.N.Y.1985) 
("restrictions upon amendments exist 
chiefly to prevent confusion, delay, and the 
chance that a party "'ill find itself on the 
short end of a judgment \vithout having 
been given a fair opportunity to defeat the 
claims asserted against it."). 

Decision of a motion to amend on a trial 
record is a two-step process. See, e.g., 
during the tl'ial that an unpled issue was 
being tried. See United States v. Certain 
Real Prope1iy and Premises Known as 
8g0 Noyac Road, 945 F.2d 1252, 1257-59 
(2d Cir.1991); HillbU1'11" 795 F.2d at 264; 
Al-Jundi v. Oswald, 1995 WL 353159, at 
*1 (W.D.N.Y. June 6, 1995). 

[13] The first step is to inquire wheth
er the non-moving party expressly or im
pliedly consented to trial of the unpled 
issue. If the answer is yes, the proponent 
of the motion is entitled to mandatory 
amendment of the pleadings. See Hill
bUT?/., 795 F.2d at 264. Implied consent 
exists where the parties recognized during 
the trial that an unpled issue was being 
tl·ied. See, e.g., Certain Real PJ'operty, 
945 F.2d at 1257; Kirkland v. District of 
Columbia, 70 F.3d 629, 633-34 (D.C.Cir. 
1995) (finding consent where "parties un
derstood that [the issue] was being con
tested"); see also 6A Charles A. Wright, 

Arthur R. Miller & Mary Kay Kane, BU. 

pra, § 1493, at 19. 

[14] The second step is to ask whether 
amendment would prejudice the non-mo\'
ant. See, e.g., Certain Real Property, 945 
F.2d at 1259. The court has discretion to 
grant a Rule 15(b) motion even in the 
absence of express or implied consent "so 
long as [the nonmoving party] would not 
thereby be prejudiced, and [the motion] 
'should be granted in the absence of such 
prejudice if the interests of justice so re
quire.''' Sudul v. Computer Outsourcing 
Svcs., 917 F.Supp. 1033, 1041 (S.D.N.Y. 
1996) (quoting Hillburn, 795 F.2d at 264). 
Prejudice exists if the opponent could have 
tried the case substantially more effective
ly-as by presenting further evidence, call
ing additional witnesses or taking deposi
tions-had it known of the amendment 
earlier. In Royal American Managers, 
Inc. v. IRe Holding Corp., 885 F.2d 1011, 
1017-18 (2d Cir.1989), for example, the 
court found that granting plaintiff's 15(b) 
motion would be prejudicial since plaintiffs 
"inexcusable tardiness" had prevented de
fendants fl'om retaining an expert in de
fense of the amended claim, preparing and 
presenting other relevant evidence, and 
addressing the issue in opening statements 
and through earlier and crucial witnesses. 
See also Grand Light & Supply Co. v. 
Honeywell, Inc., 771 F.2d 672, 680 (2d 
Cir.1985) (finding prejudice where evi
dence from which plaintiff inferred trial of 
and consent to the amended issue was 
relevant to a pled issue and defendant 
would likely have introduced further evi
dence had the unpled issue been tried). 

Prejudice is not presumed to result 
merely from a party's use of a new legal 
theory. See, e.g., New York State Electric 
& Gas Corp. v. Secretary oj Labor, 88 F.3d 
98, 104 (2d Cir.1996) (amendment to 
change theory of safety infraction to an 
"analogous" and fully litigated one was 
non-prejudicial); 6A Wright, Miller & 
Kane, supra § 1493 at 47-48 ("the theory 
of liability upon which the case nominally 
was to be tried may be changed [under 

,. 
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loCb)]"); Cf DCPB, Inc. v. City of Leba
/lon, 957 F.2d ~)13, 917(lst Cir.1992) (plain
tiffs proposed amendment of complaint to 
acid a tort claim to its contract cause of 
action in order to justify "enhanced dam
ages" awarded by the jury but impermissi
ble under the applicable state contract law 
\ras prejudicial because it "attempt[ed] to 
~uperimpose a new (untried) theory on 
e,-idence introduced for othel' purposes"). 

2. Application 

[15] Market share liability was intro
duced early in the case. See, c.g., Hamil
ton v. ACCU-TEK, 935 F.Supp. 1307, 1331 
(E.D.N.Y.1996) (noting likelihood of adop
tion of market share liability and discuss
ing New York's approach to the theory). 
Its applicability was contested in pre-trial 
motions and was thoroughly litigated dur
ing the tt·ial. See, e.g., Transcript of Oral 
Argument of Summary Judgement Motion, 
Dec. 17, 1998, at 15 (defendants note that 
"[p]laintiff attempts to come under the 
DES case, the Hymowitz case"); 1:d. at 32 
(defendants note that this is a case "where 
the plaintiff wants to apply collective liabil
ity; in this case market share liability"); 
id. at 38 (defendants' argue that plaintiffs' 
market shm'e theory should not be applied 
in this case because the theory has never 
been applied "to any other product other 
than DES"); id. at 51 (defendants argue 
that court should consider eXCUlpation 
should it decide that "some fOl'm of market 
share liability" applies); id. at 80-82 (ex
tended discussion by plaintiffs of market 
share and Hymowitz); Tr. (trial) at 2045 
(objecting to imposition of any form of 
market share liability and arguing that 
market share makes "no sense" in this 
"conduct-based" case). 

Consent does not entail the non moving 
party's permission-implied or express
to trial of the unpled issue. It depends, as 
noted, on the opponent's awareness that 
the issue was being litigated. On the rec
ol'd, defendants' position that their numer
ous objections to the trial of market share 
issues precludes a finding of consent is 
untenable. The case was tried on a varia-

tion of negligence theory foreseen 
throughout the litigation. 

There was no prejudice. AB the court of 
appeals for the Second Circuit has held: 

a party cannot normally show that it 
suffered prejudice simply because of a 
change in its opponent's legal theory. 
Instead, a party's failure to plead an 
issue it later presented mu;:;;t have disad
vantaged its opponent in presenting its 
case. 

New York State Elec. & Gas Corp. v. Sec-
1'cta1'Y of Lab01~ 88 F.3d 98, 104 (2d Cir. 
1996). Here, no disadvantage has been 
demonstrated. Defendants have pointed 
to no uncalled witnesses, unpl'esented evi
dence or compromised opening or closing 
arguments. See, e.g., Royal Ame1'ican 
ManagcTS, Inc. v. IRC Holding Corp., 885 
F.2d 1011, 1017-18 (2d Cir.l989). Not 
only did defendants avail themselves of 
every possible opportunity to litigate the 
market share issue, they retained an ex
pert, Dr. Benston, who prepared and prof
fered evidence as to market share statis
tics in both his deposition and at trial. See 
Rule 26 Report of Def's Expert Benston 
(Oct. IS, 1998) at 18-19, Table 5, Table 6; 
Tr. (trial) 3069-72. 

This Rule 15(b) motion falls squarely 
\\rithin the rule that "if it is clear that the 
parties understand exactly what the issues 
are when the proceedings are had, they 
cannot thereafter claim surprise or lack of 
due process because of alleged deficiencies 
in the language of particular pleadings." 
Kuhn v. Civil Aeronautics Bd., 183 F.2d 
839, 841 (D.C.Cir.1950). Plaintiffs' motion 
to amend the pleadings is granted. 

C. Motion for Judgment as a Matter of 
Law 

At the close of plaintiffs' case, defen
dants moved, pursuant to Rule 50(a), for 
judgment as a matter of law. Decision 
was reserved, and the motion was renewed 
post-verdict pursuant to Rule 50 (b). De
fendants argue that (1) they owed the 
plaintiffs no legal duty; (2) the evidence is 
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insufficient to support the jury's findings 
of negligence and proximate cause; (3) 
market share liability does not apply; and 
(4) plaintiffs' proof 'with respect to market 
share was inadequate to support the jury 
charge and verdict. 

Mter a verdict, the district court may, 
as appropriate, either allow the judgment 
to stand, order a new trial, or direct entry 
of judgment as a matter of law. Fed. 
RCiv.P. 50(b). 

(16J In determining whether to grant a 
Rule 50(b) motion, the evidence must be 
viewed in the light most favorable to the 
non-movant. See LeBlanc-Sternberg v. 
Fletche1~ 67 F.3d 412, 429 (2d Cir.l995), 
cert. denied sub nom. l'illage of Ainnont 
v. LeBlanc-Sternberg, 518 U.S. 1017, 116 
S.Ct. 2546, 135 L.Ed.2d 1067 (1996). The 
party defending the verdict must be given 
"the benefit of all reasonable inferences 
that the jury might have drawn in his 
favor from the evidence." Id.; see also 9A 
Charles Alan Wright & Arthur R. Miller, 
Federal Practice and Procedure § 2528, at 
288 (1995)(party against whom a motion is 
made is entitled to "every legitimate infer
ence that can be drawn from the evi
dence"). 

[17J Judgment as a matter of law is 
inappropriate unless there is "either an 
utter lack of evidence supporting the ver
dict, so that the jury's findings could only 
have resulted from pure guesswork, or the 
evidence [is] 'so overwhelming that reason
able and fair-minded persons could only 
have reached the opposite result.''' Doc
tOT'S Assocs., Inc. v. Weible, 92 F.3d 108, 
111-12 (2d Cir.1996) (quoting Baskin v. 
Hawley, 807 F.2d 1120, 1129 (2d Cir. 
1986», cert. denied, 519 U.S. 1091, 117 
S.Ct. 767, 136 L.Ed.2d 713 (1997»). Under 
the Seventh Amendment, the jury is suzer
ain. 

D. Negligence 

[18] To prevail on a negligence claim, a 
plaintiff must establish the following ele
ments under New York law: (1) that the 

defendant owed him or her a duty of care, 
(2) that the defendant breached this duty 
by engaging in conduct posing an unrea. 
sonable risk of harm and (3) that defen. 
dant's breach proximately resulted in dam
age to the plaintiff. See, e.g., Akins v. 
Glens Falls City Sch. Dist., 53 N.Y.2d 325, 
333, 424 N.E.2d 531, 535, 441 N.Y.S.2d 
644, 648 (1981)(citing W. Page Keeton et 
al., Prosser & Keeton on the Law of Torts 
§ 30, at 164-65 (5th ed.1984»; Febesh v. 
EZcejay Inn Corp., 157 A.D.2d 102, 104, 
555 N.Y.S.2d 46, 47 (1st Dep't 1990). 
Each element will be discussed separately. 

1. Duty 

a. Law 

(19J The definition of a duty of care by 
one member of society to another is deter· 
mined by the court. See, e.g., Palka v. 
Servicemaster Mgmt. Servs. Corp., 83 
N.Y.2d 579, 585, 634 N.E.2d 189, 192,611 
N.Y.S.2d 817, 820 (1994); Waters v. Ne'w 
York City Housing Auth., 69 N.Y.2d 225, 
229, 505 N.E.2d 922, 923, 513, N.Y.S.2d 
356, 358 (1987). In the usual run of cases, 
a general duty to avoid negligence is as
sumed, and there is no need for the court 
to undertake detailed analysis of precedent 
and policy. See Stagl v. Delta Airlines, 
Inc., 52 F.3d 463, 469 (2d Cir.1995); Re
statement (Third) of Torts: General Prin
ciples § 6 (Discussion Draft April 5, 
1999)(findings of no duty rare). Under 
established negligence principles: 

[W]henever one person is by circum
stances placed in such a position with 
regard to another that everyone of ordi
nary sense who did think would at once 
recognize that if he did not use ordinary 
care and skill in his own conduct with 
regard to the circumstances he would 
cause danger of injury to the person or 
property of the other a duty arises to 
use ordinary care and skill to avoid such 
danger. 

Havas v. Victory Paper Stock Co., 49 
N.Y.2d 381, 386, 402 N.E.2d 1136, 1138, 
426 N.Y.S.2d 233, 236 (1980) (quoting 
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Heaven v. Pmnder, 11 Q.E.D. 503, 509 N.Y.2d 1053, 1055, 462 N.y'S.2d 626, 627, 
(1883)). Where, however, a defendant's 449 N.E.2d 406, 407 (1983), it declared: 
negligence inheres not in its own acts, but "In fixing the bounds of ... duty, not only 
ill its failm'e to anticipate the tortious or logic and science, but policy play an impor
crimi118I acts of others, judicial consider- tant role." 
ation of the existence of a duty is warrant
ed, See Restatement (Third) of' Torts: 
General Principles § 6 cmts. c, d (Discus
l'ion Draft April 5, 1999). 

[20] Under New York law, "the bound
aries of duty m'e not simply contracted or 
expanded by the notion of fOl·eseeability." 
Palka v. Servicemasie1' Mgmt. Serus. 
COI'p., 88 N.Y.2d 579, 586,6:34 N.E.2d 189, 
193, 611 N ,Y.S.2d 817, 821 (1994); see also 
Strauss v. Belle Realty Co., 65 N.Y.2d 399, 
402, 482 N.E.2d 34, 36, 492 N.y'S.2d 555, 
557 (1985); Pulka 11. Edelman, 40 N.Y.2d 
781, 785, 358 N.E.2d 1019, 1022, 390 
N.Y.S.2d 393, 396 (1976). They are deter
mined in a given case by refel'ence to a 
Yariety of factors including reasonableness 
in the light of public risk-shifting policies 
in a modern economy. See Palka, 83 
N.Y.2d at 586, 634 N.E.2d at 193, 611 
N.Y.S.2d at 821 (factol's to be balanced 
include "I'casonable expectations of parties 
and society generally, the proliferation of 
claims, the likelihood of unlimited 01' insur
cr-like liability, disproportionate risk and 
l'cpm'ation allocation, and public policies 
affecting the expansion or limitation of 
new channels of Hability"). 

The N ew York Court of Appeals has 
repeatedly emphasized the policy oriented 
natUl'e of the duty determination. Sec id. 
AB that court has stressed: 

While moral and logical judgments are 
significant components of the analysis, 
we are also bound to consider the larger 
social consequences of our decisions and 
to tailor our notion of duty so that "the 
legal consequences of wrongs [are limit
ed] to a controllable degree." 

Waters v. New York City Housing Auth., 
69 N.Y.2d 225, 229, 505 N.E.2d 922, 923-
24, 513 N.Y.S.2d 356, 358 (1987) (quoting 
Tobin v. Gmssma.n, 24 N.Y.2d 609, 619, 
301 N.y'S.2d 554, 249 N.E.2d 419). In De 
Angelis 11. Lutheran Medical Ctr., 58 

The question of handgun manufacturers' 
duty to market and distribute their prod
uct responsibly arises at the intersection of 
two types of cases-those concerning lia
bility for the acts of third parties and those 
concerning the duties of manufacturers un
der the law of negligence and strict liabili
ty. Reference to principles gleaned from 
both sets of cases is necessary for proper 
resolution of the policy issue under Ne\v 
York law. 

i. Liability for the Acts of Third Parties 

[21] Generally speaking, New York 
courts are reluctant to impose a duty to 
anticipate the criminal or tortious conduct 
of third parties. See, e.g., Purdy 11. Public 
Adm'?, of Westcheste?' ety., 72 N.Y.2d 1,8, 
526 N.E.2d 4, 7, 530 N.Y.S.2d 513, 516 
(1988); P.nlka 11. Edelman, 40 N.Y.2d 781, 
78~G, a58 N.E.2d 1019, 1022, 390 
N.Y.S.2d 393, 396-97 (1976). This resis
tance grows out of concerns of two types. 

The first is the specter of crushing liabil
ity on prospective defendants that may 
destroy their ability to deliver socially use
ful services. See, e.g., Eisenwn v. State of 
New Ym-k, 70 N.Y.2d 175, 188, 511 N.E.2d 
1128, 1135, 518 N.Y.S.2d 608, 614 (1987) 
(declining to extend prison physician's 
duty to accurately relate prisoner's medi
cal history to individual members of col
lege community out of concern that physi
cian "not be held to limitless liability to an 
indeterminate class of persons conceivably 
injured by any negligence in that act"); 
Waters, 69 N.Y.2d at 230, 505 N.E.2d at 
924, 513 N.Y.S.2d at 359 (1987) (virtually 
limitless liability a significant factor in 
court's refusal to impose duty on city hous
ing project to protect passerby from crimi
nal acts of third parties); Einhorn v. See
ley, 136 A.D.2d 122, 127,525 N.Y.S.2d 212, 
216 (1st Dep't 1988) (holding locksmith 
who installed allegedly defective lock re-
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sponsible for rape of tenant's guest by 
intruder "would be to enlarge the obli
gations of such artisans far beyond the 
existing law and far beyond sound public 
policy") .. 

The second is the unfairness of imposing 
a duty on someone who, as a practical 
matter, could have done little to prevent 
the harm ' ... ·hich occurred. See, e.g" PuUca, 
40 N.Y.2d at 785, 358 N.E.2d at 1022, 390 
N.Y.S.2d at 396 (unreasonable to impose 
responsibility for negligent conduct of an
other "where the realities of everyday ex
perience show us that, regardless of the 
measures taken, there is little expectation 
that the one made responsible could pre
vent the negligent conduct"); PU1'dy, 72 
N.Y.2d 1, 8-9, 526 N.E.2d 4, 7 530 
N.Y.S.2d 513, 516 (1988) (declining to im
pose duty of notification by doctor that 
patient might black out while driving). 

New York courts have, however, recog
nized a duty predicated on the danger of a 
third person's tortious or criminal miscon
duct where a relationship between the de
fendant and either the plaintiff or the third 
party \vl'ongdoer provides the defendant 
""'ith the ability to minimize the risk. 
Thus, courts have held that the existence 
of a protective relationship-such as that 
between a carrier and its passenger, or a 
tavern owner and its patron-obligates the 
defendant to take reasonable steps to pro
tect from foreseeable risks including the 
criminal conduct of others. See, e.g., Nal
lan v. Helmsl.ey-Spear, Inc., 50 N.Y.2d 
507, 518-19, 407 N.E.2d 451, 457-58, 429 
N.Y.S.2d 606, 613 (1980) (owner and man
ager of building in which plaintiff was shot 
owed duty to those who ventured on prem
ises to take reasonable steps to minimize 
foreseeable danger to them); Stevens v. 
Kirby, 86 A.D.2d 391, 394, 450 N.Y.S.2d 
607, 610 (4th Dep't 1982) (tavern o\vner 
owed duty to patrons to protect them from 
personal attack "when he has reasonable 
cause to anticipate conduct on the part of 
third persons which is likely to endanger 
their safety"). Relationships between a 
defendant and a third party-such as that 

of parent-child or employer-employee
may Jequire the defendant to control the 
third party's behavior for the protection of 
the plaintiff. See, e.g., Giangrasso v. Ass'n 
for Help of Retarded Children, 243 AD.2d 
680,664 N.Y.S.2d 569 (2d Dep't 1997) (neg
ligent hiring and retention of employee); 
Chow v. Boonyam, 240 A.D.2d 737, 660 
N.Y.S.2d 729 (2d Dep't 1997) (reinstating 
claim against parents who allegedly en. 
trusted their son with a hammer and knife 
used to kill plaintiffs' child). 

N either the inability of defendants to 
prevent the plaintiffs' injuries nor the po
tential for crushing liability is critical in 
the instant cases. It cannot be said, as a 
matter of law, that reasonable steps could 
not have been taken by handgun manufac
turers to reduce the risk of their products' 
being sold to persons likely to misuse 
them-a point which is underscored by the 
jury's findings on causation. Defendants' 
ongoing close relationship with down
stream distributors and retailers putting 
new guns into consumers' hands provided 
them with appreciable control over the 
ultimate use of their products. Even if 
they could not control what the first "con
sumer" would do with the gun or whether 
it would fall into the hands of a person 
other than the new gun owner, they could 
reduce the risk of criminal misuse by en
suring that the first sale was by a respon
sible merchant to a responsible buyer. 

Neither would the recognition of a duty 
necessarily subject the handgUn industry 
to crushing liability. Unlike the imposition 
of strict products liability, which would 
hold manufacturers liable for all handgun
related injuries regardless of individual de
fendants' level of care, under a negligence 
regime, manufacturers can avoid liability 
by marketing and distributing their prod
uct responsibly. Even if some negative 
impact on costs and price may follow re
strictions on merchandising, it is not inap
propriate for the price of handguns to be 
more reflective of their true economic cost 
to the community in the way of avoidable 
injuries and deaths. While the manufac-

,', ; j 
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tul'e of handguns is useful, its value to 
~ociety is arguably not on the same scale 
as the provision of public housing, see, e.g., 
Waters, medical care, see, e.g., Eiseman, 
and secure locks, see, e.g., Einhorn. 

Unpersuasive is defendants' contention 
that the absence of a "special relationship" 
bctween themselves and the plaintiffs re
lic\'ed them of any duty to anticipate the 
conduct of the shooters in these cases. 
Two types of relationships giving rise to 
liability for the acts of third parties under 
~ ew York law exist here. 

First, the special ability to detect and 
guard against the risks associated ""rith 
their products warrants placing all manu
facturers, including these defendants, in a 
pl'otective relationship \\>1th those foresee
ably and potentially put in harm's way by 
their products. See, c.g., Moning '1). Alfo
no, 400 Mich. 425, 254 N.W.2d 759, 765 
(1977) ("It is well established that placing 
a product on the market creates the requi
site relationship between a manufacturer, 
\rholesaler and retailer and persons affect
ed by usc of the product giving rise to a 
legal obligation or duty to the persons so 
affected." (citing MacPherson v. Buick 
Moto1' Co., 217 N,Y. 382, 111 N.E. 1050 
(1916»); c.f. John C.P. Goldberg and Ben
jamin C. Zipursky, The Moml of Mac
Pherson, 146 U. Pa. L.Rev. 1733, 1823 
(1998) ("The logic of MacPherson might 
well imply the existence of a duty to '" 
b~,'stander[s]" forcseeably injured by a 
manufacturer's negligence, "[b]ut this 
would be because certain bystanders fall 
\,ithin a class of persons to whom vigilance 
of life and limb is a duty, which duty was 
breached"). Particularly \""here the prod
uct is lethal, and its criminal misuse is not 
only foreseeable, but highly likely to occur 
and to result in death or devastation, the 
existence of such a protective relationship 
may be deemed to exist. See, e.g., Timo
thy D. Lytton, Halbel'stam v. Daniel and 
the Uncertain Future of Negligent Mar
keting Claims Against Fil'eanns Manu
!actul'ers, 64 Brook. L.Rev. 681, 703 
(1998); H. Todd Iveson, Ma,nufacturers' 

Liability to Victims of Handgun Crime: 
A Common Law Approach, 51 Fordham 
L.Rev. 771, 783-84 (1983) ("[B]ecause of 
the inherent dangerousness of handguns, 
the manufacturer has a special responsibil
ity to guard against risks that may result 
from a failure to fulfill this common-law 
duty."). The appropriateness of the impo
sition of a duty in such circumstances is 
best expressed by the "now familial' axiom 
that '[t]he risk reasonably to be perceived 
defines the duty to be obeyed, and risk 
imports relation.''' Palka 'U. Sel"Vice1nas
tel' Mgmt. Sel"Vs. COIIJ., 83 N.Y.2d at 585, 
634 N.E.2d at 192, 611 N.Y.S.2d at 820 
(quoting Palsgmfv. Long Island R.R. Co., 
248 N.Y. 339, 344, 162 N.E. 99 (1928) 
(Cardozo, C.J.». 

Second, a duty is created by virtue of a 
manufacturer's relationship with down
stream distributors and retailers, giving it 
"sufficient authority and ability to control," 
the latter's conduct for the protection of 
prospective victims. Pm'dy, 72 N.Y.2d 1, 
8, 526 N.E.2d 4, 7, 530 N.Y.S.2d 513, 516 
(1988). Such a duty is analogous to that 
o\\'cd to persons foreseeably endangered 
by the negligent entrustment of a chattel. 
See, e.g., Ear-sing v. Nelson, 212 A.D.2d 66, 
629 N.Y.S.2d 563 (4th Dep't 1995) (plaintiff 
injured by BB gun stated negligent en
trustment claim against seller of gun to 
plaintiffs thirteen-year-old playmate); Re
statement (Second) of Torts § 390 (1965); 
Karen L. Ellmore, Negligent Entrustment 
of Motor Vehicle to Unlicensed Driver, 55 
A.L.R.4th 1100, 1987 WL 419552 (1987). 
Like a retailer who provides goods to one 
with a "propensity to use (them] in an 
improper or dangerous fashion," Ea1'sing, 
212 A.D.2d at 70, 629 N.Y.S.2d at 565, a 
manufacturer who does business with a 
distributor it knows is likely to dispose of 
handguns in such a manner as to pose an 
unreasonable risk of harm to the public 
may be regarded as having "negligently 
entrusted" its products. See H. Todd lve
son, Note, Manufactu1'eTs' Liability to 
Victims of Haruig'un Crime: A C01nmon
Law AppToach, 51 Fordham L.Rev. 771, 

',J ,.j \,i 
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787 (1983). Placing restrictions on sales 
by cutting off distributors who sell dispro
portionate numbers of crime guns or who 
sell through dubious channels is possible 
and may be found by a jury to be appro
priate. See Part IV.D.2, infra. 

A third basis for finding duty may be 
found in the concept described by Profes
sor Rabin as "enhancement of risk." Rob
ert L. Rabin, Enabling TO?ts, 49 DePaul 
L.Rev. (1999) (forthcoming). Professor 
Habin characterizes plaintiffs' negligent 
marketing claim as an example of an "en
abling tort" in which liability is predicated 
on defendants' affirmative enhancement of 
risk. [d. 

ii. Duties of Manufacturers 

[22J The law of New York State impos
es broad duties of care on manufacturers. 
Under parallel principles of strict products 
liability and negligence law, manufacturers 
owe a duty to design, produce and market 
non-defective products which are reason
ably safe for their foreseeable use and are 
accompanied by warnings commensurate 
\\ith the degree of reasonably foreseeable 
risk they present. See, e.g., Liriano v. 
Hobmt CO?p., 92 N.Y.2d 232, 237, 700 
N.E.2d 303, 305, 677 N.Y.S.2d 764, 766 
(1998); Voss v. Black & Decker Mfg. Co., 
59 N .Y.2d 102, 106-07, 450 N.E.2d 204, 
207,463 N.Y.S.2d 398, 401 (1983). 

The roots of this broad New York duty 
placed on manufacturers may be traced to 
Judge Cardozo's opinion in MacPherson v. 
Buick Motor Co., 111 N.E. 1050, 217 N.Y. 
382 (1916). There the New York Court of 
Appeals "put aside the notion that the duty 
to safeguard life and limb, when the conse
quences of negligence may be foreseen, 
grows out of contract and nothing else." 
fd. 111 N.E. at 1053, 217 N.Y. at 390. 
New York tort law has since progressively 
expanded the obligation O\ved by manufac
turers to those foreseeably harmed by 
their products. See, e.g., Codling v. Pag
lia, 32 NY.2d 330, 332, 298 N.E.2d 622, 
624, 345 N.Y.S.2d 461, 463 (1973) ("the 
manufacturer of a defective product may 
be held liable to an innocent bystander 

''-'" 
without proof of negligence, for damages 
sustained in consequence of the defect"); 
Balm v. Triumph Corp., 305 N.E.2d 769, 
773,33 N.Y.2d 151, 158,350 N.Y.S.2d 644, 
650 (1973) (imposing liability on manufac
turers for design defects which enhance or 
aggravate injuries because "it is the manu
facturer who is solely in a position to pre
vent injuries from latent defects"); Mical
lef v. Miehle Co., 39 N.Y.2d 376, 348 
N.E.2d 571, 384 N.Y.S.2d 115 (1976) (la
tent defect rule rejected "in view of the 
difficulties in our mechanized way of life to 
fully perceive the scope of danger"); Cover 
v. Cohen, 61 N.Y.2d 261, 275, 461 N.E.2d 
864, 871, 473 N.Y.S.2d 378, 385 (1984) 
(manufacturer owes post-sale duty to warn 
whel'e dangers are revealed by user opera
tion and brought to manufacturer's atten
tion); Liriano, 92 N.Y.2d at 241, 700 
N.E.2d at 308, 677 N.Y.S.2d at 769 (in 
cases in which substantial modification de
fense might preclude design defect claim 
manufacturer could still be held liable for 
failure to warn). 

New York courts' broad expansion of 
common law duties to third parties is not 
limited to product-related injuries. "Not 
uncommonly," the Court of Appeals has 
stated, "parties outside a contract are per
mitted to sue for tort damages arising out 
of negligently performed or omitted con
tractual duties." Palka, 83 N .Y.2d at 586, 
634 N.E.2d at 193, 611 N.Y.S.2d at 821 
(maintenance contractor owed duty to hos
pital patients, employees and visitors). As 
was pointed out in the recent opinion of 
this court in Blue Cross & Blue Shield of 
New Jersey, Inc. v. Philip Morns, Inc., 

The trend in modern tort law general
ly has been to reject the rigid and for
malistic ban-iers which once prohibited 
third parties from recovering for 'indi
rect' injuries. 

In place of the rigid formalism of the 
past, courts have increasingly turned to 
more flexible and policy oriented stan
dards to circumscribe the limits of tort 

... 
~., 
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law. The result has been a liberalization v. Accu-Tek, 935 F.Supp. 1307, 1323 
of the law of standing and a substantial (E.D.N.Y.1996) (mere act of manufacturing 
broadening of the classes of plaintiffs and selling a non-defective handgun is in
who are allowed to bring suit. sufficient to establish strict liability under 

Under the modern approach, courts New York law); DeRosa v. Remington 
have allo",red 'indirect' victims to recov- Arms Co., 509 F.Supp. 762 (E.D.N.Y.1981) 
e1' in a wide variety of circumstances. (a shotgun working as designed is not 
Accountants, auditors, attorneys, sur- unreasonably dangerous f01' its foreseeable 
\'eyOl's, notaries, architects, weighers, use). Bu.t see Restatement (Third) of 
termite inspectors, and telegraph com- Torts: Products Liability § 2 cmt. e (1998) 
panies have all been held liable for the (recognizing possibility that design of an 
'indirect' injuries they caused to third extremely dangerous product of negligible 
parties .... Policy considerations, in- social utility may be found "manifestly un
eluding notions of foreseeability, sup- reasonable"). 
ported a finding of liability. 

36 F.Supp.2d 5GO, G8:1 (E.D.N.Y.1999) (ci
tations omitted). 

Under New York negligence law, duties 
of manufacturers parallel in many respects 
those imposed by strict products liability. 
See, e.g., Enright v. Eli Lilly & Co., 568 
N.Y.S.2d 550, 555, 570 N.E.2d 198,203, 77 
K.Y.2d 377, 387 (1991) (failure to warn 
claim though "couched in terms of strict 
liability, is indil:ltinguishable from a negli
gence claim"); LOllcaster Silo & Block Co. 
l·. Northern Propane Gas Co., 427 
N.Y.S.2d 1009, 1014, 75 A.D.2d 55, 62 (4th 
Dep't 1980) ("in a design defect case there 
is almost no difference between a prima 
facie case in negligence and one in strict 
liability"); McCQ.1thy v. Olin Corp., 119 
F.3d 148, 167 n. 19 (1997) (Calabl'esi, J., 
dissenting). 

[23] Recovery in strict liability in New 
York is predicated on the existence of a 
defect, either in the design of the product, 
the manufacture of the product or the 
warnings provided by the manufacturer. 
On the ground that the proof failed to fit 
the case into one of these categories, 
courts have rejected strict liability claims 
against manufacturers of guns and ammu
nition. See, e.g., McCarthy v. Olin Corp., 
119 F.3d 148, 155 (2d Cir.1997)(design de
fect claim against manufacturer of non
defective "black talon" hollow point bullets 
not viable under New York law because 
such bullets function in accordance with 
their injury-enhancing design); Hamilton 

[24] Given the limitations of strict 
products liability law in New York, tort 
problems relating to non-defective hazard
ous products that have not been faultily 
designed, 01' fabricated, 01' distributed v..ith 
inadequate warnings, must be analyzed un
der the more general, flexible provisions of 
classic negligence law. As the Third Re
statement of Torts instructs, "negligence 
retains its vitality as an independent theo
ry of recovery for a wide range of product
related, harm-causing behavior not involv
ing defects at time of sale." Restatement 
(Third) of Torts § 2, comment. 

[25] A product in its progression from 
drafting board to retail sale passes 
through numerous phases, at anyone of 
which liability for a manufacturer's negli
gence may attach. See W. Page Keeton et 
al., Prosser & Keeton on the Law of Torts 
§ 96, at 684 (5th ed.1984) (manufacturer's 
"negligence may be found over an area 
quite as broad as his whole activity in 
preparing and selling the product" includ
ing inspection, testing, advertising and 
"the entire process of manufacture and 
sale"). New York courts have recognized 
negligence claims in connection with each 
of these phases. See, e.g., Ka'ltjman v. Eli 
Lilly & Co., 65 N.Y.2d 449, 482 N.E.2d 63, 
492 N.Y.S.2d 584 (1985)(negligent testing); 
Micallef v. Miekle Co., 39 N.Y.2d 376, 348 
N.E.2d 571, 384 N.Y.S.2d 115 (1976) (negli
gent design); Babalola v. Crystal Chemi
cals, Inc., 685 N.Y.S.2d 679 (1st Dep't 
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19(9) (negligent testing); Bikowicz v. Ste1'-
ling Drug, Inc., 161 A.D.2d 982, 557 
N.Y.S.2d 551 (3d Dep't 1990) (negligent 
marketing). 

While the New Yor1{ Court of Appeals 
has not yet explicitly recognized a duty of 
care in connection 'with the marketing and 
distribution of a non-defective but highly 
dangerous product, imposition of such a 
duty is consistent wi.th the expansive view 
of manufacturers' duties dating back to 
MacPherson and consistently reaffirmed 
since then, most recently in Diriano, 92 
N.Y.2d 232, 700 N.E.2d 303, 677 N.Y.S.2d 
764 (1998). In JA1-iano, the court held that 
the removal of a safety guard by the pur
chaser of a moat grindel' did not insulate 
the manufacture!' from liability for failure 
to 'wa1"11 because "it (was] neither infeasible 
1101' onerous, in some cases, to warn of the 
dangers of foreseeable modifications that 
pose the risk of injury." Liriano, 92 
N.Y.2d at 240, 700 N.E.2d at 307, 677 
N.Y.S.2d at 768. 

Whel'e unavoidably hazal'dous pl'oducts 
like handgUns al'e distributed, it is not 
unfair fol' the law to minimize unreason
able l'isk of harm through the imposition of 
a duty on manufacturel's to market and 
distlibute responsibly. To paraphrase 
Judge Cardozo: "If the nature of a thing is 
such that it is reasonably certain to place 
life and limb in peril when negligently 
[marketed and distributed], it is then a 
thing of danger. Its nature gives warning 
of the consequences to be expected." 
Ma,cPhcrson'v. Buick MOt01' Co., 217 N,Y. 
at 390,111 N.E, at 1053. 

No legal structure exists in a vacuum. 
Changing dangers and relationships in the 
real world create the need for the law 
continually to redefine the parameters of 
duty. As the present Chief Judge of the 
New York Court of Appeals eloquently put 
the matter: 

The times are different, the facts are 
different, the answers vary. But always 
the court's function is the same, that of 
\veighing and balancing the relation of 
the parties, the nature of the risk and 

the public interest, and then setting the 
_outer limits of one person's duty of care 
to another .... 

Judith S. Kaye, The Human Dimension in 
Appellate Judging: A Brief Reflection 011 

a Timeless Concen~, 73 Cornell L.Re\,. 
1004, 1011 (1988). 

b. Application 

[26] The precise duty alleged in this 
case is that of handgun manufacturers to 
exel'cise reasonable care in marketing and 
distributing their products so as to guard 
against the risk of its criminal misuse. 
That concept has not pl'cviously been ad
dressed by the New York Court of Ap
peals, or so far as research to date has 
revealed, by any of New York's courts. 

Priol' negligent marketing cases hare 
sought to impose liability on indivi.dual 
manufacturers for the marketing of a dan
gerous product, rather than for the natw'e 
of the marketing technique. See, e.g., Fo)'· 
ni v. FC1'guson, 232 A.D.2d 176, 648 
N.Y.S.2d 73 (1st Dep't 1996) (semiautomat
ic handgun); McCarthy v. Olin Corp" 119 
F.3d 148 (2d Ch-.1997) (hollow point bul
lets); Bikowicz v. Sterling Dn.{,g, Inc., 557 
N.y'S.2d 551, 161 A.D.2d 982 (3d Dep't 
1990) (prescription drug Talwin); Ezaglli 
v. Dow Chem. C01p., 598 F.2d 727,736 (2d 
Cir.1979) (prescripti.on drug Quadrigen). 
In Fmni v. Fe?"[Juson, 232 A.D.2d 176,648 
N.Y,S.2d 73 (1st Dep't 1996), a suit by 
survivors and relatives of victims of a 
shooting spree on the Long Island RaiJ
road against the maker of the semiauto
matic handgun used by the shooter, the 
plaintiffs claimed that defendant Sturm 
Ruger & Co.'s decision to manufacture the 
gun for sale to civilians had been negli
gent. The court held that "New York 
does not impose a duty upon a manufac
turer to 1'efmin f1'om the lawful distribu
tion of a non-defective product." Id. (em
phasis added). A similar suit was brought 
against the manufacturer of the lethal hoI· 
low-point "black talon" bullets employed in 
the attack. See McCmihy v. Olin Corp., 
119 F.3d 148 (2d Cir.1997). Again, plain-
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tiffs claimed that the decision to market 
these bullets to the general public had 
been negligent. The court of appeals for 
the Second Circuit held that "N ew York 
courts do not impose a legal duty on man
ufacturers to control the distribution of 
potentially dangerous products such as 
ammunition." 119 F.3d at 157 (emphasis 
added). As was pointed out in an earlier 
decision in the instant case, the negligent 
marketing theory espoused by the Forni 
and McCmthy plaintiffs was essentially an 
alternative pleading of their strict prod
ucts liability claim. Sec H arnilton v. 
Accu-Tek, 935 F.Supp. 1307, 1323 
(E.D.N.Y.1996). 

The McCa1thy decisions laid down the 
rule that selling a dangerous product was 
not itself unlawful. This had long been 
recognized in such cases as DeRosa v. 
Remington Anns Co., 509 F.Supp. 762 
(E.D.N.Y.1981), in which this court recog
nized that a shotgun had to be dangerous 
in order to do its designed job. There is a 
more subtle but distinctively different 
claim in the present case-Le., that while 
sale of the weapon is not itself tortious, the 
method of sale and distribution by produc
ers may be. 

The duty sought to be imposed by the 
plaintiffs here is circumscribed. It is the 
duty of manufacturers of a uniquely haz
ardous product, designed to kill and wound 
human beings, to take reasonable steps 
available at the point of their sale to pri
mary distributors to reduce the possibility 
that these instruments will fall into the 
hands of those likely to misuse them. 
Such a limited duty is consistent with man
ufacturers' traditional broad duties under 
New YOl'k law. Relevant policy consider
ations also favor the imposition of a duty in 
the instant cases. 

The risks associated \-'lith easy access to 
handguns are well known. The litany of 
statistics is by now familiar. See, e.g., 
Hamilton v. ACCU-TEK, 935 F.Supp. 
1307, 1313-14 (E.D.N.Y.1996) (summariz
ing the extensive supporting data and list
ing sources). But see John R. Lott, Jr., 

More Guns Less Crime: Understanding 
Crirne and Gun Control Laws (1998) (ar
guing that gun ownership has a deterrent 
effect on violent crime), criticized in John 
Carpenter, "'More Guns, Less Crime' 
Theory Hit: Research of Much-hyped 
Book Called Questionable," Chicago Sun
Times, July 11, 1998, at 4. 

The years leading up to the period in 
which the shootings in this case took place 
saw a dramatic increase in homicides in 
general, and handgun killings in particular. 
See, e.g., Franklin E. Ziml'ing, America,n 
Youth Violence 35 (1998) (sharp escalation 
in homicides between 1985 and 1993 al
most entirely attributable to gun homi
cides), Increases in the number of gunshot 
wounds per shooting victim, and the likeli
hood of a shooting victim's death from 
gunshot wounds during this period, have 
also been observed. See Garren Wintem
ute, M.D., The Rela,tionship Between Fire
arm Design and Firearrn Violence, 275 
JAMA 1749 (1996) Oinking increases in 
number of bullet wounds per victim and 
probability of victim's death to new gener
ations of semiautomatic handguns intro
duced during the 1980s); Fox Butterfield, 
To Rejuvenate Gun Sales, Critics Say, 
Industry Started Making More Powerful 
Pistols, N.Y. Times, Feb. 14, 1999, at 16. 
According to Department of Justice statis
tics, the number of homicides by eighteen 
to twenty-four year-olds almost doubled 
between 1985 and 1993, and the homicide 
offending rate of fourteen to seventeen 
year-olds exploded during the same period. 
See U.S. Department of Justice, Homicide 
Trends in the U.S.: Age 
< http://WVv'W.ojb. usdoj.govlbjs/homi
cide/teens.htm# vage> (visited March 17, 
1999). Notwithstanding the current de
cline in homicides the rate of gun killings 
among young people remains unacceptably 
high . 

Guns used in crime are increasingly be
ing linked to federal firearms licensees 
("FFLs"). Recent federal law enforce
ment review of illegal gun trafficking in
vestigations conducted in twenty-seven cit-
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ies between 1996 and 1998 reveals that 
51 % of guns used in crimes by juveniles 
and persons between the ages of 18 and 24 
during that period were acquired from 
FFLs by intermediaries acting on their 
behalf. See Department of the Treasury, 
Bureau of Alcohol, Tobacco and Firearms, 
The Youth C1'ime Gun Intc1'diction Initia
tivc-PClf01"1nance RepO?'i; at 13; see also 
Fox Butterfield, New Data Point Blame at 
Gun Makers: Fewe1' Criminals Stole 
Their Weapons Than Thought, Analysts 
Say, N.Y. Times, Nov. 28, 1998, at AS. 
According to analysis of 1998 crime gun 
traces from these twenty~sevel1 cities, up 
to one-third of guns used in crimes by 
juveniles and one-half of those used by 
persons between ages 18 and 24 \vere pur
chased frol11 an FFL vdthin three years of 
the commission of the crime. See Depart
ment of the Treasury, Bureau of Alcohol, 
Tobacco and Firearms, The Y Dutil. Crime 
Gim. Intej'diction InWative-C1-ime Gun 
Trace Analysis Reports: The Illegal 
Youth Fimanns Markets in 27 Com??1,uni
ties at 12. Such a rapid rate of diversion 
from the legitimate retail market, or 
"time-to-cl'ime" rate, is indicative of sub-
1'tantial firearms trafficking. Id. at 8. 
Time-to-crime rates are shorter for sem
iautomatic pistols than for revolvel's. See 
Fox Butterfield, Study &cposes Illegal 
Traffic In New Guns: Licensed Dealers 
Sell Many Used in C1~i1ne, N.Y, Times, 
Feb. 21, 1999, at A22. 

Handguns make their way into the 
hands of youths and criminals who use 
them to commit crimes in a variety of 
ways. Two popular methods used by fire
arms traffickers to purchase guns are first, 
the use of "straw purchasers,"-stand-in 
purchasers who obtain firearms in lav.1ul 
transactions, and then give or sell them to 
persons who arc not legally entitled to 
have them-and, second, the falsification 
of ATF Firearm Transaction Records at 
the time of purchase. See, Joseph P. Gre
co, Paiter'n, C1-imes: Fh'eanns Tmfficking 
Enjorce11'wnt, F.B.I La\v Enforcement 
Bulletin, Sept. 1998, at 7. 

Data like these tend to confirm the exis
tence of a thriving illicit trade in handguns. 
They are properly considered by the 
courts in determining whether to impose a 
duty on manufacturers, who-the courts 
could conclude-may be well positioned to 
playa significant role in reducing the flow 
of illegal guns. The means available in
clude declining to do business with care
less or unscrupulous FFLs, limiting sales 
at unregulated gun shows, and requiring 
that first sales of handguns to the public 
take place only in fully stocked, responsi
bly operated stores. 

Recognition of a duty on the part of 
handgun manufacturers in connection \vith 
the marketing and distribution of their 
products would not be unfair-in light of 
the serious consequences of a failure to do 
so-or inefficient. Manufacturers who 
market and distribute handguns negligent
ly set the stage for their criminal misuse. 
They place at risk innocent persons who 
derive no gain from easy access to these 
products. U nUke users and consumers of 
handguns, injured bystanders exercise no 
control over their exposure to risk. They 
have almost no opportunity to choose ei
ther to encounter handguns or to avoid 
contact "vith them. 

To the extent manufacturers' negligent 
marketing or distribution practices allow 
them to profit from the acquisition of 
handguns by those likely to misuse them, 
they must be deemed to have benefitted 
wrongfully at the expense of those injured 
or killed. Fairness mandates restoration 
of the balance through the imposition of a 
duty to market and distribute handguns 
responsibly. See Ernest J. Weinrib, Cor-
1'ective Just'ice 77 Iowa L.Rev. 403, 409 
(1992) ("(C]orrective justice requires the 
actor to restore to the victim the amount 
representing the actor's self-enrichment at 
the victim's expense."); Kathryn R. Heidt, 
Corrective Justice from Aristotle to Sec
ond Order Liability: Who Should Pay 
When the Culpable Cannot?, 47 Wash. & 
Lee L.Rev. 347, 362 (1990) ("When one 
receives gains as a result of the wrongful 

' .. \.' .. , 
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act of a third party, an act that also causes 
an innocent party a loss, the gains are 
arguably 'unfair,' because the gainer is 
getting more than its share. Even a me
chanical application of corrective justice 
requires that such gains be used to com
pensate the victims."). The likelihood of 
harm and the high probability that victims 
\\ill be unable to recover from the actual 
shooters further support a duty on the 
part of manufacturers. 

Prescribing an obligation to market and 
distribute handguns responsibly fulfills the 
exercise of the "court's responsibility to 
define an orbit of duty that places control
lable limits on liability." Strauss v. Belle 
Realty Co., 65 N.Y.2d 399, 405, 482 N.E.2d 
34, 38, 492 N.Y.S.2d 555, 559 (1985). In 
the instant litigation, the jury delibel'ated 
and acted with great discrimination. It 
found that only fifteen of the twenty-five 
manufacturers sued had behaved negli
gently. The court must ignore the post 
hoc statements of individual jmors de
scribing their deliberations, as both unreli
able and impermissible under Rule 60G(b) 
of the Federal Rules of Evidence. United 
States 'v. Gigante, 53 F.Supp.2d 274 
(E.n.N.Y. 1999). 

As the evidence and this precise verdict 
demonstrate, marketing and distribution 
practices among manufacturers differ suf
ficiently to enable a jury to identify and 
exonerate those who exercise due care. 
To the extent manufacturers choose to 
structure their affairs in a way which, 
though technically legal, exposes them to 
tort liability, they can spread the risk of 
loss by raising prices to more accurately 
reflect the tl"Ue costs of negligently mar
keting and distributing handguns, Alter
natively, they can adopt non-negligent 
methods of distribution described by the 
expert evidence as economically feasible. 

Imposition of a duty to exercise care in 
the marketing and distribution of hand
guns will maximize safety. k3 between a 
negligent handgun manufacturer and an 
injured bystander, the former must be re
garded as the "cheapest cost avoider,"-

the party upon whom imposition of liability 
will lead to the greatest degree of safety 
and efficiency. See generally Guido Cala
bresi, The Costs of Accidents: A Legal and 
Economic Analysis (1970). Holding de
fendants liable when injuries result from 
their failure to exercise due care is likely 
to encourage more prudent manufacturing 
and distribution practices. This potential 
deterrent effect is of particular impor
tance, where, as here, the legitimate mar
ket is saturated. See Tom Diaz, Unsafe at 
Any Caliber, N.Y.L.J., May 13, 1999, at 3 
("The firearms industry is fighting desper
ately against a saturated market and stag
nant sales."); cf Paul M, Barrett & 
Vanessa O'Connell, How a Gun Company 
Tries to P?'Opel Itself Into the Computer 
Age: Colt's 'Safety' Chip Bonds a Firearm 
and its User: That Sca?'es the Indust1'Y, 
Wall St. J., May 12, 1999, at Al ("Colt's 
pursuit of the ambitious smart gun project 
. .. turned the company into a pariah with
in its industry and made it the target of a 
boycott last year that cost Colt's millions 
in sales."). The tort law can properly im
pose a strong incentive on manufacturers 
to reduce the risk of injury by marketing 
and distributing their products responsi
bly. 

In sum, the strong legal and policy argu
ments in favor of liability and the fact that 
similar practical considerations have moti
vated New York's highest court in the past 
to recognize the responsibility of manufac
tmers for product-related injuries, support 
the prediction that the New York Court of 
Appeals would recognize a duty on the 
part of defendants to use due care in mar
keting and distributing their inherently 
dangerous product. 

2. Breach 

a. Law 

[27,28] A defendant is negligent when 
it breaches its duty of care by engaging in 
conduct, posing an unreasonable risk of 
harm to others. The primary factors to be 
taken into account in assessing the reason
ableness of a defendant's conduct are, 
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the foreseeable likelihood that it will 
result in harm, the foreseeable severity 
of the harm that may ensue and the 
burden that would be borne by the actor 
and others if the actor takes precautions 
that eliminate or reduce the possibility 
of harm. 

Restatement (Third) of Torts: General 
Pl'inciples § 4 (Discussion Draft April 5, 
1999); see also United States v. Carroll 
Towing Co., 159 F.2d 169, 173 (2d Cir. 
1947) (Hand, J.) (risk posed is unreason
able if the social utility of conduct creating 
it is outweighed by the likelihood and de
grce of hal'm). 

A defendant's conduct may pose an un
reasonable risk of harm to others when 
combined with the negligent or criminal 
acts of third persons. See Restatement 
(Second) of Torts §§ 302A-B (1965); Re
statement (Third) of Torts: General Prin
ciples § 17 (Discussion Draft April 5, 1999) 
("Thc conduct of a defendant can lack rea
sonable care insofar as it can fOl'eseeably 
combine \,ith 01' bring about the improper 
conduct of ... a thiJ'd Pal'ty."). 

(29J Failure to anticipate and guard 
against third party misconduct constitutes 
negligence in a Variety of context'>. See, 
c.g., Kush v. City of Buffalo, 59 N.Y.2d 26, 
449 N.E.2d 725, 462 N.Y.S.2d 831 (1983) 
(Board of Education was negligent in leav
ing student employees unsupervised in 
building and failing to secure dangerous 
chemicals); Nallan v. Helmsley-Spear, 
Inc., 50 N.Y.2d 507, 519-20, 407 N.E.2d 
451, 458, 429 N.Y.S.2d 606, 613-14 (1980) 
(evidence of history of crimes in building 
sufficient to support conclusion that defen
dants breached duty to anticipate risk of 
criminal activity and take reasonable pre
cautionary steps to reduce it). 

[30] Where differing inferences may 
be drav.'11 from the evidence of negligence, 
the defendant's breach is a question of fact 
to be determined by the jury. See Stepa
nian v. RozanskL 195 A.D.2d 973, 974, 600 
N.Y.S.2d 599, 600 (4th Dep't 1993) (citing 
Eddy v. Syracuse Univ., 78 AD.2d 989, 

433 N.Y.S.2d 923 (4th Dep't 1980)); Re
statement (Second) of Torts § 328{C) 
(1965); see also, e.g., Rotz v. City of Neu: 
York, 143 A.D.2d 301, 305, 532 N.Y.S.2d 
245, 248 (1st Dep't 1988) (concert produc
er's negligence in gathering together ex
tremely large crowd to hear a free outdoor 
concert and then failing to institute ade
quate crowd control measures \vas ques
tion for jury); Stagl v. Delta Airlines, Inc., 
52 F.3d 463 (2d Cir.1995) (airline's negli
gence in failing to provide reasonably safe 
passenger baggage retrieval system was a 
jury question). The highly fact-specific 
determination of negligence is ideally suit
ed to jury resolution. As the New York 
Court of Appeals has explained, this is 
"not only because of the idiosyncratic na
ture of most tort cases ... but, perhaps 
above all, because in the determination of 
issues revolving about the reasonableness 
of conduct, the values inherent in the jury 
system are rightfully believed an impor
tant instrument in the adjudicative process 
.... " Havas v. Victory Paper Stock Co., 
402 N.E.2d 1136, 49 N.Y.2d 381, 388, 426 
N.Y.S.2d 233, 237 (1980); see also W. Page 
Keeton et a1., Prosser & Keeton on the 
Law of Torts § 37, at 237 (5th ed. 1984) 
("Under our system of procedure, this 
question [of breach] is to be determined in 
all doubtful cases by the jury, because the 
public insists that its conduct be judged in 
part by the man in the street rather than 
by lawyers, and the jury serves as a shock
absorber to cushion the impact of the 
law."). 

As the court of appeals for the Second 
Circuit has recently recognized, New York 
courts have followed the general trend re
jecting judicially-imposed standards of 
conduct designed to limit liability in favor 
of a larger role for juries. See Liriano v. 
Hobart Corp., 170 F .3d 264, 268 (2d Cit'. 
1999), It noted: "[tJhe courts of New 
York have several times ... ruled that 
judges should be very wary of taking the 
issue of liability away from juries, even in 
situations where the relevant dangers 
might seem obvious, and especially when 
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the cases in question turn on particularized The risks associated with easy access to 
facts." [d. handguns have already been demonstrat

[31J A manufacturer's conduct must be 
assessed according to the standard of a 
reasonably prudent entity in light of all the 
circumstances. A manufacturer \vho "is 
one of a limited number of parties that 
engage in an activity that poses distinctive 
and significant dangers .... has a clear 
obligation to acquire special knowledge 
and special skills that relate to that dan
gerous activity." Restatement (Third) of 
Torts: General Principles § 10 cmt. a 
(Discussion Draft April 5, 1999). This spe
cialized knowledge may be considered in 
appraising the reasonableness of a manu
facturer's behavior. See id. at § 10. 

Technical compliance ",ith all relevant 
laws and regulations is not dispositive. 
See, e.g., Jemmott v. Rockwell Mfg. Co., 
ZIG A.D.2d 444, 444-45, 628 N.Y.S.2d 184, 
185 (2d Dep't 1995); Feiner v. Calvin 
Klein, Ltd. 157 A.D.2d 501, 549 N.Y.S.2d 
692, 693 (lst Dep't 1990). The exercise of 
due care mandates additional preventive 
measures where a reasonably prudent per
son would have taken them. See Restate
ment (Second) of Torts § 288(C) (1965); 
Restatement (Third) of Torts: General 
Principles § 14(a) (Discussion Draft April 
5,1999). 

b. Application 

[32] The issue is whether, drawing all 
reasonable inferences in the plaintiffs' fa
vor, the evidence presented at trial was 
sufficient to support the jury's conclusion 
that the three defendants found liable for 
injuries to Mr. Fox (the Fox defendants) 
marketed or distributed their handguns 
negligently. Proof of the sales history of 
the specific gun used in the Fox shooting 
is not required. Plaintiffs need only pro
duce evidence from which a fair-minded 
jury could conclude that the Fox defen
dants failed to market and distribute their 
product-a .25 caliber handgun-reason
ably in light of all the circumstances. 
They have met that burden. 

ed. See Part IV.D.1.b, supra. The alarm
ing rate of death and injury from handgun 
violence was headline news nationwide 
during the years leading up to the shoot
ings and should have been obvious to de
fendants. See, e.g., Tracy Thompson, 
Gunplay Blights Childhood in D.G.: 
Plague of Shootings Leaves Hundreds of 
Young Victims, Wash. Post, Sept. 14, 1992, 
at AI; A St1'ong Stand Against Guns: 
Violence 'In Am,erica Has C1'eated a 
Hea.lth Emergency, Magazine Says, Kan
sas City Star, June 10, 1992, at AI; Kevin 
Diaz, A1"1ned and Dangerous at 16: More 
Kids Are Carrying, Using Firearms, Star 
Tribune (Minneapolis), December 11, 1991, 
at A1; Handguns Used to Kill Thousands 
Each Yem; St. Petersburg Times, March 
29, 1991, at 2A; Sari Horowitz, Youth and 
Violence Increasingly Linked; Police 
Bla'me Lure of Guns, Dr'ugs fo1' Recent 
Incidents, Wash. Post, Jan. 28, 1988, at 
Al. The jury could reasonably infer that 
defendants, as informed members of the 
community, were aware of these killings as 
well as of the illegal market for their prod
uct necessarily implied by widespread 
handgun use by juveniles and felons. See 
Restatement (Second) of Torts § 290 
(1965) ("In general, the actor is required to 
know everything 'with respect to the risk of 
harm which is a matter of common knowl
edge in the community in which his con
duct occurs."). 

There was ample evidence presented at 
trial to persuade a rational jury of both the 
v.ridespread movement of .25 caliber hand
guns into the underground market from 
legitimate retail sources and defendants' 
awareness of this situation. Plaintiffs' ex
perts testified extensively as to the ways in 
which new guns make their way into the 
underground market. They testified to 
"convenience trafficking" (movement of 
guns between states for profit), "straw 
purchases" (purchases in which the buyer 
of the gun is a stand-in for someone not 
legally entitled to buy one, for example an 
underage buyer or a convicted felon), cor-
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rupt practices by FFLs, and stolen guns. 
Tr. 403; 405-08; 734-35; 738. With re
gard to stolen guns, Joseph J. Vince, until 
recently chief of the Crime Gun Analysis 
Branch of the Bureau of Alcohol, Tobacco 
and Firearms, testified that: 

In the studies that we performed both 
with us and \vith various academics in 
major universities in the United States, 
we have found that the majority of crime 
guns are not stolen firearms, crime guns 
being illegally trafficked to criminals. 

Tr.1027. 
Mr. Vince, also testified that "[iJn the 

research that we have done, we have not 
seen stolen firearms being employed by 
criminals. The majority of the time we 
are seeing them getting them from retail 
sources." Tr. 1044. This expert evidence 
introduced by plaintiffs was admissible and 
highly probative. See Fed.R.Evid. 401-
403, 702, 703; Kumho Tire Co. v. Carmi
chae~ 526 U.S. 137, 119 S.Ct. 1167, 143 
L.Ed.2d 238 (1999). 

On the issue of defendants' awareness of 
the large scale diversion of handguns into 
the illegal market via retail sales, both Mr. 
Vince and Steve Higgins, former head of 
ATF, testified to ATF's efforts to educate 
firearms dealers about the problem of ille
gal acquisition of guns by "straw purchas
ers." Tr. 1623-1625, 736-38. According 
to Mr. Higgins, ATF newsletters were 
sent on several occasions to manufacturers 
and others describing the problem and 
informing recipients of how to detect straw 
purchasers. 

A 1994 promotional pamphlet issued by 
the Sporting Arms and Ammunition 
Manufacturers Institute ("SAAMI"), an 
industry trade association to which the 
manufacturers of most of the handguns 
produced in the United States belong, 
was in evidence. Tr. 916. It was the 
subject of extensive oral testimony. Its 
contents supported an inference of indus
try awareness of an illicit handgun mar
ket traceable in significant part to retail 
sources unsupervised and uncontrolled by 
their suppliers, the manufacturers, and 

their agents, the distributors. The pam. 
phlet, entitled, "A Responsible Approach 
to Public Firearms Ownership and Use" 
explicitly refers to "the illegal trade in 
firearms." Tr. 933. It notes member. 
ship support for "measures designed to 
keep firearms out of the hands of crimi. 
nals and other individuals who could no! 
be considered as responsible firearms 
owners," Tr. 932, including "severe penal. 
ties for firearms dealers who kno\\ing\y 
sell to unqualified individuals or Who 
knov/ingly participate in 'straw man' 
transactions." Tr. 934. 

The jury could also have credited the 
extensive documentary and oral evidence 
pI'esented with regard to the flow of 
guns-particularly from the states of the 
southeast, where, experts testified, it i~ 

relatively easy to purchase a gun, to the 
states of the northeast, where it is relati\'e· 
ly difficult to obtain one-and the high 
pI'oportion of New York crime guns trace· 
able to out-of-state sources. Mr. Vince 
testified to a pattern of gun traffic, as 
revealed by a 1997 ATF report, from 
southeastern "source" areas into the New 
York City "market" area: 

[1]n New York, you have a lot of fIre· 
arms that come from these southeast 
areas simply because they are abundant 
down there, they are more easily [sicI to 
acquire, and they are cheaper. You can 
bring them to N ew York City and make 
a profit. That is what this is all about. 
That's what criminals are trying to do, is 
make profits on this. 

Tl'.1031. 

Plaintiffs' expert biostatistician, Dr. 
Howard Andrews, a research scientist and 
professor at Columbia University's School 
of Public Health, also testified at length on 
this topic. Based on his analysis of the 
ATF trace database, he concluded that 
between 1993 and 1996, approximately 
43% of New York crime guns came from 
the southeast, and that, an told, 85-90% of 
such guns came from out of state. Tr. 
1834-40. 
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He testified that this was consistent with 
~tlldies dating back twenty years: 

Even at that time it was clear and very 
clearly documented in random samples 
of recovered guns that a very low per
centage of guns used in crimes commit
ted in New York come from New York, 
that most of them come from else
,,,here .. " [T]his history goes back a 
long way, the history of this consistent 
finding. 

TI'. 1851. The jury could reasonably have 
imputed to defendants, as both members 
uf' the public and specialh,ts in guns, 
knowledge of such a well established pat
teJ'l1. The deposition testimony of Robert 
Hass, a Smit.h & 'Wesson executive for 
ele,-en years, was read into the trial rec
ord. He testified: "I would be hard put to 
:;ay when was the first time I heard [of the 
no\\' of guns from the southeast to the 
northeast]. I read the-I read the news
papers and I watch television. It's men
tioned frequently." TI'.2321-22. 

The jury could reasonably have conclud
ed that in considering all the circum
stances-industry knowledge of wide
spread trafficking in new hand6runs, heavy 
movement of guns from "weak law" to 
"strong law" states, and risks associated 
,dth criminals' easy access to these dan
gerous instruments-defendants were neg
ligent in failing to take appropriate steps 
to reduce the risk of their products' being 
sold to persons with a propensity to misuse 
them. Steps recommended by \vitnesses 
included (1) ·requiring distributors to sell 
only to stocking gun dealers, i.e., retailers 
who stock guns for sale from legitimate 
retail outlets, (2) prohibiting sales at gun 
shows, where \\iclespread unrecorded and 
unsupervised sales to nonresponsible per
sons were said to take place, and (3) ana
lyzing trace requests to locate retailers 
who disproportionately serve as crime gun 
sources, and cutting off distributors who 
do business with them. 

Comprehensive testimony on this issue 
was offered through plaintiffs' marketing 
expert, Dr. David Stewart, Chairman of 

the Marketing Department at the Univer
sity of Southern California. Dr. Stewart 
testified to industry-wide initiatives by 
manufacturers of products which, like 
handguns, pose a high risk of harm 
through misuse or criminal activity. Joint 
industry-initiated agreement on standards 
aimed at reducing product-related risks 
are characteristic of makers of such prod
ucts as all terrain vehicles ("ATV's"), 
paints and coatings, and chemicals, Dr. 
Stewart testified. For example, according 
to Dr. Stewart, makers of ATV's voluntari
ly set age thre:::.holds for sales of certain of 
their products, Tr. 1285. The National 
Paint and Coatings Association has pro
mulgated detailed standards regarding dis
tribution of its pl'oduct..<;; retailers who sell 
spray paint are required to keep this prod
uct locked up and to refrain from selling it 
to minors, in order to avoid graffiti. Tr. 
1285-86. Makers of fertilizers and herbi
cides restrict distribution in order to en
sure that these potentially highly hazard
ous products are sold by qualified, well
trained personnel who can instruct the 
purchaser as to their proper use. Tr. 
1286-87. 

Based on his analysis of these self-regu
lating industries and of the marketing and 
distribution practices of the gun industry, 
Dr. Stewart generated a list of steps hand
gun manufacturers could feasibly take to 
reduce the risks associated with their 
products, including franchising retail out
lets, restricting distribution to qualified re
tail stores, and termination of the distribu
tion agreements of those distributors who 
sell handguns il'responsibly. Tr. 1296-
1300. This series of measures was largely 
aimed at ensuring greater control over 
retail sales by reducing "market cover
age," i.e. the number of distribution points 
close to the consumer. Dr. Stewart stated 
that this was "a common way of preventing 
leakage from one market into another such 
as [the] legitimate market into the illegal 
market." Tr. 1443. 

Dr. Stewart also characterized a prohibi
tion of sales of handguns at gun shows as 
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"a prudent prohibition that seems to rec~ 
ognize at some level there is an illegal 
market· and this is a way of reducing ... 
market coverage .... " Tr. 1309. 

Stephen Sanetti, Vice President and 
General Counsel of Sturm Ruger & Co., 
seemingly concurred. He testified that 
since 1985, Sturm Ruger has permitted 
distributors to sell only to stocking gun 
dealers. Strum Ruger fo11o\\'8 this prac~ 
tice, Mr. Sanetti testified, among other 
reasons "to promote safety, to make sure 
the laws are complied with." Tr. 686-37. 
It is significant that this company was not 
found negligent by the jury. 

Lieutenant McCann, director of a joint 
New York Police Department/ATF task 
force formed to study illegal firearms traf
ficking, testified that stocking gun dealers 
tended not to be involved in, or to facili~ 

tate, illegal activity. Tr. 419. Steven Hig~ 
gins testified that, during his tenure as 
director of AT!", he was particularly con
cerned about FFLs who did not operate a 
legitimate firearms business because they 
had a lesser stake in compliance than did 
dealers who stood to lose their entire busi
ness and capital along with their license in 
the event of any \\Tongdoing. Tr. 743. 

Mr. Hass, the former Smith & Wesson 
executive, portions of whose deposition tes
timony were read into the trial record, 
admitted under oath that, in his view, gun 
manufacturers do not do as much as they 
could to reduce the risk of their products 
falling into dangerous hands. Specifically, 
Mr. Hass testified that manufacturers 
could feasibly re\wite their distribution 
contracts to allow them to cut off retailers 
who make multiple sales to single individu
als in short periods of time or who re
peatedly have crime guns traced to them, 
each of which, Mr. Hass testified, is 

indication of trouble. They are certainly 
not something that I think the industry 
wants to foster, even though such behav
ior may be strictly in compliance ... 
\dth the laws in the states where the 
retailer resides. 

Tr. 2327. These retailers could be cut off 
he noted, "must in the same way a retaile; 
would be cut off who broke price and 
published ads and God knows we did that 
enough." Tr. 2330. According to Mr. 
Hass, it would be possible for manufactur
ers to analyze trace requests received from 
ATF to determine which of their down
stream partners repeatedly serve as crime 
gun outlets. "The manufacturers," MI'. 
Hass testified, "could do more and their 
hands aren't clean if they ship totally le
gally to distributors. There's more that 
could be done." Tr. 2332. 

The jury could well have credited the 
testimony of plaintiffs' experts as well as 
that of Mr. Hass and Mr. Sanetti and 
concluded that those manufacturers who 
marketed handguns to distributors with
out attempting to reduce their availability 
to persons likeJy to misuse them were 
negligent. There was clearly sufficient 
evidence with regard to individual manu
facturers' marketing and distribution poli~ 
des-in the form of distributor agree
ments, catalogues, advertisements, retailer 
applications and oral and deposition testi
mony of employees and officers-to en
able the jury to evaluate each defendant's 
conduct separately, as it was instructed to 
do. For example, during deliberations, 
the jury called for all distributor agree
ments that had been admitted into evi
dence. It exonerated those manufacturers 
whose agreement contained a term pro
hibiting sale of their products to FFLs 
without a legitima,te walk-in place of busi
ness, as suggested by the experts. 

In sum, there was ample evidence pre
sented at trial from which the jury could 
have concluded that defendants were 
aware of the risks associated with their 
products and of the movement of large 
numbers of them from southeastern to 
northeastern states and from the legiti
mate into the underground market and 
that, in light of these Circumstances, it was 
appropriate to require defendants to take 
reasonable steps to market and distribute 
handguns responsibly. These conclusions 
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\I'ould support the jury's finding of negli- for [many unnecessary deaths through 
gence. 

3. Causation 

a. Law 

i. Proximate Cause 

[33] The third element of a negligence 
claim under New York law is "proximate 
cause." To satisfy this element, a plaintiff 
l11ust establish that defendant's negligence 
\\'as a substantial foreseeable factor in 
bringing about his or her injury. See, e.g., 
.\'allan v. Hel1n,<;ley-Spea1~ Inc., 50 N.Y.2d 
~Oi, 520, 429 N.Y.S.2d 606, 614, 407 
~.E.2d 451, 459 (1980); Derdiarian v. Fe
Ii.!' Contracting Corp., 51 N.Y.2d 308, 315, 
414 N.E.2d 666, 670, 434 N.Y.S.2d 166, 170 
(1980); Restatement (Second) of Tort...;; 
~ 431 (1965). As used in this memoran
dum and in the jury chat'ge, the term 
"proximate cause" includes both the con
cept of "actual," or "in-fact", causation and 
the requirement that a defendant's liability 
be limited to injuries which foreseeably 
flow from its conduct. See Prosser & Kee
ton § 30, at 165 ("legal" or "proximate" 
cause includes notion of "in-fact" causa
tion). 

[34] The issue of proximate cause is 
ordinarily decided by the finder of fact, 
unless there is some basis for a determina
tion by the court that the causal connec
tion between defendant's negligence and 
plaintiffs injury should be deemed severed 
as a matter of legal policy. 

The policy issues bearing on the applica
tion of a proximate cause cut-off for liabili
ty, as developed in the recent opinion of 
this court in Blue C1'OSS & Blue Shield of 
New Jersey, Inc. v. Philip Moms, Inc., 36 
F.Supp.2d 560 (E.D.N.Y.1999), bear on 
handguns as well as on tobacco. To para
phrase from that opinion: 

[I]t is difficult to imagine a set of cir
cumstances which would militate more 
strongly in favor of a finding of proxi
mate cause . . . than the present one. If 
the allegations are to be believed, the 
defendants in this suit are responsible 

their careless marketing and distribu
tion of handguns] 

. .. [T]he defendants' alleged miscon
duct entails moral opprobrium of ex
traordinary proportions. Society has an 
especially compelling interest in deter
ring future harms of the type and mag
nitude alleged [and proven in this case]. 

ld. at 584-85 (E.D.N.Y.1999). 

ii. Intervcning Cause 

[351 Under New York law, an inter
vening intentional or criminal act by a 
third party is not automatically deemed a 
supervening act insulating the initial tort
feasor from liability. An intervening act 
breaks the chain of causation only "if it is 
of such an extraordinary nature or so at
tenuated from the defendants' conduct that 
responsibility for the injury should not 
reasonably be attributed to them." Gor
don v. Easte'l'n Ry. Supply, Inc., 82 N.Y.2d 
555, 562, 626 N.E.2d 912, 916, 606 
N.Y.S.2d 127, 131 (1993). 

Where "the intervening act is a natural 
and foreseeable consequence of a circum
stance created by defendant, liability v-ill 
subsist." Kush v. City of Buffalo, 59 
N.Y.2d 26, 33, 449 N.E.2d 725, 729, 462 
N.Y.S.2d 831, 835 (1983); see also Nallan, 
50 N.Y.2d at 520-21, 407 N.E.2d at 459, 
429 N.Y.S.2d at 614-15 (1980) (intentional 
shooting of plaintiff in lobby of office build
ing with history of criminal activity was a 
not a supervening cause exonerating build~ 
ing owner and manager from liability but a 
significant foreseeable possibility); Rotz v. 
City of New York, 143 AD.2d 301, 532 
N.Y.S.2d 245 (1st Dep't 1988) (intervening 
acts of third persons who initiated stam
pede after Central Park concert did not 
insulate concert promoter from liability for 
plaintiffs injuries). Cf Robert L. Rabin, 
Enabling Torts, 49 DePaul L.Rev. (1999) 
(forthcoming) (observing progressive ero
sion of intervening act limitation on proxi
mate cause as exemplified in "key in the 
ignition," dram shop and social host cases). 
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(36) Failure to take reasonable steps 
to guard against a clearly foreseeable 
criminal act is negligent. See, e.g., Kush, 
59 N.Y.2d 26, 449 N.E.2d 725, 462 
N.Y.S.2d &11 (intervening acts of student 
employees who stole chemicals from lab 
and stored them in bushes on school prop
erty were the sort of risk which gave rise 
to duty and therefore did not insulate the 
school from liability to 8-year old boy in
jured \.".hen chemicals exploded as he 
played with them); Derdiarian, 51 N.Y.2d 
308, 414 N.E.2d 6G6, 434 N.Y.S.2d 166 (a 
construction company was not insulated 
from liability by intervening acts of negli
gent driver ''''ho entered work site, where 
risk of such an event was what rendered 
company's failure to safeguard site negli
gent). As the New York Court of Appeals 
has made clear, "[w]hen the intervening, 
intentional act of another is itself the fore
seeable harm that shapes the duty im
posed, the defendant who fails to guard 
against such conduct will not be relieved of 
liability when that act occurs." Kush, 59 
N.Y.2d at 33, 449 N.E.2d at 729, 462 
N .Y.S.2d at 835. 

iii. Mass Tort Causation 

Plaintiffs' suit is comparable to one in a 
mass tort. It analogizes illegal handguns 
to deadly pathogens. See Hamilton v. 
Accu-Tek, 935 F.Supp. 1307, 1313 
CE.D.N.Y.l996). In mass toxic tort cases, 
for example, determining whether the 
plaintiff has established cause-in-fact ordi
narily necessitates a two-fold inquiry: 
"whether the epidemiological or other sci
entific evidence establishes a causal link 
between [exposure] and [disease), and 
whether plaintiff is vrithin the class of per
sons to which inferences from the general 
causation evidence should be applied." In 
1'e Joint Eastem & Southern Dist. Asbes
tos Litig., 52 F.3d 1124, 1131 (2d Cir.1995) 
(citing In re Agent Orange Product Liabil
ity Litig., 611 F.Supp. 1223, 1261-62 
(E.D.N.Y.1985), afrd, 818 F.2d 187 (2d Cir. 
1987), cert. denied, 487 U.S. 1234, 108 S.Ct. 
2898, 101 L.Ed.2d 932 (1988). 

To satisfy their causation burden, toxic 
tort plaintiffs are generally required to 
demonstrate both a greater than 50 per
cent probability of causation and a specific 
causal link between their injuries and ex
posure to defendant's product. Proof of 
the latter element usually consists of medi
cal testimony that no alternate satisfacton· 
explanation exists for the plaintiffs di~. 
ease. See Margaret A. Berger, Eliminat
'ing General Causation: Notes Towards a 
New Theory of Justice and Toxic Torts, 97 
Colum. L.Rev. 2117, 2121-22 & n.1S 
(1997). 

Where circumstances have made it im
possible for plaintiffs to determine which 
one of a number of manufacturers made 
the particular unit of the product which 
caused their injury, some states have fash· 
ioned alternative theories of lil:lbility which 
eliminate this identification requirement. 
See, e.g., Hymowitz v. Ell: Lilly & Co., 73 
N.Y.2d 487,539 N.E.2d 1069,541 N.Y.S.2d 
941, cert. denied, 493 U.S. 944, 110 S.Ct. 
350, 107 L.Ed.2d 338 (1989) (market share 
liability); Martin v. Abbott Lab., 102 
Wash.2d 581, 689 P.2d 368 (1984) (market 
share alternate liability); Collins v. Eli 
Lilly & Co., 116 Wis.2d 166, 342 N.W.2d 
37 (1983) (risk~contribution liability). Un
der these theories, plaintiffs prove causa
tion by establishing by a preponderance of 
the evidence that exposure to a particular 
substance causes the disease in question, 
and that exposure to this product-re
gardless of who may have manufactured 
the unit, involved--caused the plaintiff to 
develop the disease. The burden then 
shifts to the defendant to disprove causa
tion. See, e.g., Hymowitz, 73 N.Y.2d at 
512 n. 2, 539 N.E.2d at 1078, 541 N.Y.S.2d 
at 950 (defendant can exculpate itself by 
showing it never marketed DES for preg
nancy purposes); Sindell v. Abbott Lab., 
26 Cal.3d 588, 163 Cal.Rptr. 132, 607 P.2d 
924, 937 (1980) (defendant can. exculpate 
itself by showing it could not have made 
the particular item which caused the plain
tiffs injuries). Liability is then appor
tioned according to the degree of risk 
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posed by individual defendants, as mea
sured by each one's share of the relevant 
market. But see Collins, 342 N.W.2d at 
49 (market share, if determinable, only a 
"relevant factor" to be considered in allo
cating damages among defendants). 

In the context of DES, in which these 
theories were developed, there was such a 
strong statistical association between expo
sure and disease that evidence of exposure 
was deemed sufficient to establish a causal 
connection. See Berger, supra at 2121 & 
n. 16. Market share liability is, however, 
increasingly being adopted in other areas, 
see Part IV.D.4.a.i infra, including some in 
which plaintiffs' injuries may be less obvi
ously linked to defendants' product. 

While the chm'ge on burden of proof in 
the instant case was requested by and 
favored the defendants, it could be argued 
that in those toxic-like cases, where 
"cause-in-fact" is in some doubt, some lee
way on the jury's part to determine proba
bility is warranted. This flexibility on bur
den of proof is clearly warranted as to 
damages. See, e.g., Blue Cross & BlHe 
Shield of New Jeney, 36 F.Supp.2d 560, 
585 (E.D.N.Y.1999). Arguably, proof of 
negligence and proof that negligence 
caused damage to some people, but not 
necessarily to the particular plaintiffs in 
the case, would wal'l'ant allocating propor
tional shares of damages among those who 
are liable defendants. See, e.g., David 
Rosenberg, The Ca,usal Connection in 
Mass ExposuTe Cases: A "P.ublic Law" 
Vision of the T01t System, 97 Harv. L.Rev. 
849 (1984) (proposing that recovery be pro
portional to excess disease risk among 
those exposed rather than predicated upon 
establishment of a greater than fifty per
cent probability of causation). A relatively 
small amount of damages granted individu
al plaintiffs in such cases would reflect a 
jury's decision to view the law in this 
practical way. Whatever may be the con
ceptuallegal arguments in favor of such an 
approach in the present case, plaintiffs met 
their burden of producing evidence suffi
cient to support the preponderance stan-

dard charged in the jury instructions and 
found by the verdict . 

b. Application 

[37J The jury concluded that negligent 
marketing or distribution practices on the 
part of American Arms, Inc., Beretta 
U.S.A. Corp., and Taurus International 
Manufacturing, Inc. proximately caused 
Steven Fox's injuries and his mother's 
damages. Defendants found liable in the 
Fox case argue (1) that the record does 
not support the jury's findings of proxi
mate cause, and (2) that the issue of causa
tion should in any event never have been 
submitted to the jury because any causal 
connection between the plaintiffs' injuries 
and negligent conduct on the part of any 
defendant was broken by the intentional 
criminal conduct of the shooters. 

Defendants' reliance on the doctrine of 
supervening causes is misplaced. As al
ready demonstrated, criminal misuse of 
handguns by third parties was not only a 
reasonably foreseeable consequence of de
fendants' negligent marketing and distri
bution practices, it was the precise risk; 
failure to take reasonable steps to guard 
against it is what made defendants' con
duct negligent. See Part IV.D.3.aji, su
pm. 

Plaintiffs' proof was more than suffi
cient, with regard to both general and 
specific causation, to justify sending the 
issue of proximate cause to the jury. 
There was ample evidence presented that 
could persuade a rational jury by a pre
ponderance of the evidence (1) that the 
proliferation of underground market hand
guns in New York causes incidents like 
that in which sixteen-year old Stephen Fox 
was shot and crippled by his fifteen-year
old friend, Alfred Adkins, and (2) that Mr. 
Adkins' easy access to the .25 caliber hand
gun he illegally possessed and used in the 
shooting was proximately caused by negli
gent marketing or distribution practices on 
the part of manufacturers of .25 caliber 
handguns. 
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Because market share theory applies, 
see Part IV.D.4.b, infra, Mr. Fox need not 
causally connect his shooting to the negli
gence of a particular manufacturer of .25 
caliber handguns. A causal link between 
the shooting and negligent marketing and 
distribution practices on the part of manu
facturers of the type of handgun used is 
sufficient. 

Plaintiffs' evidence of general causation 
was pl'esented through their expert, Dr. 
Jeffrey Fagan, Cl criminologist with over 
twenty years' experience in the area of 
intcl'per80nal violence and its etiology. 
Dr. Fagan, a Pi'ofessor at Columbia Uni
versity's School of Public Health, lecturer 
at Columbia Law School, and director of 
the Center for Violence Research and Pre
vention, testified at length. He testified in 
detail concerning his research on both the 
impact of guns on the outcome of violent 
incidents among New York City youths 
and patterns of f,'1ln violence in different 
New Yark City neighborhoods. 

In one study, highly structured in-depth 
interviews were conducted with over 400 
N ew York males between the ages of six
teen and twenty-four. The young men 
were asked to recreate violent episodes 
from their own lives, some involving guns 
and others not. The interviewers, individ
uals who themselves had once been in
volved in street violence, were specially 
trained, Dr. Fagan explained, to enhance 
their ability to gauge the truthfulness of 
their subjects' responses. Analysis of the 
interviews revealed a strong correlation 
between the presence of guns and the 
violent resolution of disputes arising in a 
variety of contexts, ranging from robberies 
and fights over drugs to perceived person
al slights. These results, Dr. Fagan de
clared, were corroborated by extensive re
search dating back to the 1960's. Tr. 1476. 
"In events where guns were present," Dr, 
Fagan noted, 

the decisions that [the young men] made 
were very, very different and outcomes 
of the events were far more likely to 
involve if not lethal violence, then seri-

ous injury violence, somebody got shot 
. . .. When guns were not present, 
fights would end in lesser used forms of 
violence or no violence at all. 

TI'. 1470-71. 

Disputes over territory, status and iden
tity, Dr. Fagan testified, are an ordinary 
part of adolescent development. Tr. 1473. 

What made the whole process into some
thing that spiraled out of control was the 
presence of guns and the availability of 
guns and kids to be able to use guns. If 
a fight developed, if somebody had a 
beef or dispute with another kid, the 
beef could be settled quickest and easi
est with the least danger by using guns 
to attack, and that's where we saw the 
difference between gun fights and other 
fights where guns weren't present. 

Tr.1474. 

Dr. Fagan attributed the increased like
lihood that garden-variety adolescent dis
putes would escalate into bloody confronta
tions to what he termed the "ecology of 
violence," the widely held assumption 
among young inner city males, that every 
other youth with whom they came in con
tact was carrying a gun, and that every 
social encounter was thus a potentially le
thal one. In such an environment, the 
choice to use a gun could be assumed by 
the youths involved to make strategic 
sense: .. 

" Everybody assumed that when violent 
events happened, when disputes hap
pened, whether it be a fight over a girl
friend or bump in the street or an ongo
ing dispute between your family or 
somebody else's family, the way you set
tled that dispute was with a gun, and if 
you didn't show a gun or didn't use a 
gun, or somebody pulled a gun on you 
and you didn't retaliate in kind you 
could be marked as somebody who could 
be taken out could be hit and [there) 
developed this very vicious cultural dy
namic. 

Tr.1484. 
Dr. Fagan's study revealed the existence 

of an active street market providing virtu-
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ally unfettered access 
Tr. 1485. Handguns 
almost instantaneously. 

to illegal firearms. Accu-Tek, 935 F.Supp. 1307, 1332 
could be obtained (E.D.N.Y.1996). The jury could have con-

Dr. Fagan also described the results of 
his statistical research on gun and non-gun 
homicide in different New York City 
neighborhoods over time. Controlling for 
the differing susceptibilities of these neigh
borhoods to violence, Dr. Fagan found "a 
::ystematic pattern of the spread of gun 
dolence from one neighborhood to anoth
er." Tr. 1480. Non-gun homicide, in con
trast, was not contagious. Tr. 1478. The 
analogy to spread of a dangerous disease 
is fitting. 

The "internalization of gun process as 
part of social identity" among young urban 
males, Tr. 1494, significantly diminishes 
the role of free \\~ll in the choice to use a 
gun, Dr. Fagan declared: 

If somebody presents ... \\ith an hostile 
intent to an individual who is walking 
down the street, that person has very 
little choice but to decide whether to 
engage or run, and if they engage in 
some kind of violent act with that per
son, of course that raises the risk of 
some deadly type of event. And if they 
run, it places them at greater risk to 
being attacked in the next event. So the 
choices they have are often circum~ 

scribed, narl'o\ved, compared to what 
other people have in a broad range of 
events in kinds of neighborhoods where 
they have a broad range of activities, 
free will is compromised. 

Tr.1524. 

Dr. Fagan's research together with all 
the other evidence was sufficient to per~ 
suade a reasonable jury of a causal link 
between exposure to handguns and an in
creased likelihood that disputes and con~ 
frontations involving youths and adoles
cents will end in serious injury and death. 

Sufficient evidence tying Mr. Adkins' 
"possession of the [Fox] gun to the opera
tion of the underground market attribut
able to the defendants' mode of market
ing" has been presented. Hamilton v. 

cluded from the available evidence (1) that 
defendants manufacture .25 caliber hand
guns and sell them in a national market, 
including in "weak" gun law states,(2) that 
it was likely that .25 caliber handguns 
defendants sold without taking reasonable 
precautions to prevent their entry into the 
underground market found their way into 
New York, and (3) that Stephen Fox was 
shot with a .25 caliber handgun illegally 
acquired from that underground market. 
This evidence, considered in conjunction 
with the evidence supporting the jury's 
finding that American Arms, Inc., Beretta 
U.S.A. Corp. and Taurus International 
Manufacturing, Inc. did market and dis
tribute handguns negligently, was suffi
cient to permit a rational jury to causally 
and proximately connect these defendants' 
negligence to Stephen Fox's injuries. 

These guns were fungible. It made no 
difference to the shooter which .25 caliber 
weapon he used. See Hamilton v. Accu
Tek, 32 F.Supp.2d 47 (E.D.N.Y.1998). As 
noted, because market share liability ap
plies, Mr. Fox did not heed to link his 
injuries to an act or omission by the manu
facturer of the particular gun which caused 
his injury. His burden was satisfied by 
the presentation of evidence from which 
rational jurors could conclude that negli
gence on the part of each of the Fox 
defendants, as a manufacturer of .25 cali~ 

bel' handguns contributing to the national 
market in illegal .25 caliber guns, was a 
substantial factor in bringing about Mr. 
Fox's injuries. 

While the firearm used to shoot Mr. Fox 
was not found, shell casings recovered 
from the crime scene revealed that he had 
been shot with a .25 caliber handgun. See 
Part II.A, supra. From perusal of the 
catalogues entered into evidence at trial, 
the jury could have concluded that each of 
the Fox defendants manufactured .25 cali
ber handguns. From national market 
share statistics the jury could extrapolate 
and estimate the market share of each 
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manufacturer of .25 caliber guns. The 
short "time-to-crime" period of most crime 
guns would support a finding that the gun 
had been manufactured within a few years 
of the Fox shooting. Since the percentage 
of handguns manufactured did not vary 
appreciably over short periods, the jury 
was justified in relying on general statis
tics on market share over a period of a few 
years preceding the shooting even if they 
could not determine the exact year in 
which the particular gun used to shoot Mr. 
Fox was sold by the manufacturer. In this 
connection, evidence that manufacturers 
do not carryover supply of handguns from 
year to year, Tr. 571, supported the jury's 
findings of percentages of market share 
for .25 caliber handguns. See further dis
cussion in Part IV.D.4.b, infra. 

Mr. Adkins, the shooter, was not li
censed to possess a handgun in New York 
State. Under twenty-one, he could not 
have possessed a handgun lawfully in New 
York. Mr. Fox testified at trial that ap
proximately one and one half months be
fore he was shot, he saw Mr. Adkins pur
chase a small black handgun out of the 
tmnk of a car in Queens. According to 
Mr. Fox's testimony, Mr. Adkins brand
ished this same gun in his face sometime 
later. Just before he was shot, Mr. Fox 
testified, he saw the gleam of a small black 
object in Mr. Adkins' hands. Tr. 1719-24. 

The specifics of the gun's acquisition by 
Mr. Adkins are immaterial. There was 
sufficient evidence in the record from 
which the jury could have concluded that 
the gun was initially diverted from a lawful 
retail source before Mr. Adkins acquired 
it, and thus that its presence in the illegal 
market and Mr. Adkins' access to it were 
attributable to defendants' negligent mar
keting and distribution practices. 

The testimony of Joseph Vince that 
most guns used in crime are not stolen but 
trafficked from retail sources has already 
been adverted to. See Part IV.D.2.b, su
pra. Mr. Vince also testified to criminals' 
preference for new guns, ones that are 
"new in the box," and therefore relatively 

"safe" in that they have no prior homicides 
attached which can be traced and attrib
uted to subsequent purchasers. Tr. 1622. 
With regard to New York City crime guns 
in particular, Lieutenant McCann testified 
that of guns seized by the joint NYPD,' 
ATF task force on illegal trafficking While 
he was director, "a very, very small per. 
centage were reported stolen." TI'. 488. 
This evidence was sufficient to permit ra. 
tional jurors to infer that the gun used to 
commit the Fox criine, like the majority of 
crime guns, made its way into the under
ground market via an initial lawful sale 
that might have been prevented had the 
manufacturers insisted on more stringent 
selling procedures as a condition for sup
plying guns to their distributors. 

Dr. Stewart's testimony that handgun 
manufacturers could feasibly reduce the 
risks associated with their product by ex
ercising greater control over retail sales, 
see Part IV.D.2.b, supra, and that their 
failure to do so "has been a significant 
contributing factor in the development of 
an illegal market," Tr. 1337, provides fur
ther support for the jury's finding of proxi
mate cause. Additional support for this 
finding was provided by Lieutenant 
McCann, who testified that since stocking 
gun dealers were generally more responsi
ble retailers who tended not to permit or 
engage in illegal trafficking activities, lim
iting initial gun sales to such dealers would 
greatly reduce the number of guns enter
ing the illegal market. Tr. 419. The evi
dence of the origin of most New. York 
crime handguns in retail sales outside New 
York, the general practices surrounding 
the making of those sales,and the degree 
of supervision or its lack overfn'st retail 
sales, was sufficient to permit·a reasonable 
jury to conclude that the negligent market
ing and distribution of handguns by manu
facturers was a substantial factor in the 
promotion and development of an under
ground illegal market supplying New York 
criminals, and thus increasing the proba
bility of death or serious injury such as 
that suffered by Mr;· Fox. 
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\one of the testimony as to other guns 
:i~ed to shoot the other six people de
~cribed in Part II, supra, was prejudicial 
:ll the defendants in the Fox case. It 
·.rould have been admissible under Rules 
~Ol to 403 even if the Fox case had been 
~ried alone. The jUl'y was instructed to 
:reat each case separately and the diverse 
;'In' Yel'dicts rendered in each case re
;:·~;led that they did so. 

To sum up, there was sufficient evidence 
:0 persuade a rational jury that criminal 
!niSllse of handguns \vas a reasonably f'ol'e
~('cable result of defendants' negligent 
:lJal'keting and distribution practices; that 
easy access to illegal guns increases gun 
riolence and homicide; that Mr. Adkins 
~hot Mr. Fox \\ith an unlm:viully obtained 
handgun of a type that the Fox defendants 
manufactured; that this .25 calibcr crime 
I:,run was originally divel'ted from a lawful 
retail source; that the gun used would not 
ha\'e been available to Mr. Adkins had the 
Fox defendant.q taken reasonable preven
tire measures; and thus that defendants' 
negligence proximately caused Stephen 
Fox's injuries. In addition, the proportion 
of .25 caliber handguns marketed by each 
defendant in the year the particular gun 
llsed to shoot Fox was sold could be, and 
was, estimated reliably. See Part IV. 
DA.b, supm. 

4. Apportionment of Liability 

a. Law 

Predicting whether the New York Court 
of Appeals would impose collective liability 
in this case requires analysis of existing 
p]'ecedent as well as policy considerations 
on which that and other courts have relied 
in relaxing the traditional requirements of 
specific causation by defendants to avoid 
unjust results. 

i. Available Theories 

[38] Foul' theories of collective liability 
are recognized undcr New York law: al
ternative, enterprise, concerted action, and 
market share. See, e.g., Hymowitz v. Eli 
Lilly & Co" 73 N.Y.2d 487, 539 N.E.2d 
1069, 541 N.Y.S.2d 941, cert. denied, 493 

U.S. 944, 110 S.Ct. 350, 107 L.Ed.2d 338 
(1989) (market share liability); Finn v. 
Morgan, 46 A.D.2d 229, 362 N.Y.S.2d 292 
(1974) (concerted action liability); Hall v. 
E.l. Du Pont De Nemours & Co., 345 
F.Supp. 353 (E.D.N.Y.1972) (enterprise, or 
industry-v,ride liability). In each of these 
theories, liability of a single causative de
fendant in the traditional case is replaced 
\",ith liability of a group of defendants. 
The basic features of this approach to 
mass torts have already been described in 
an earlier Memorandum in the instant 
case. See Hamilton v. Accu-Tek, 935 
F.Supp. 1307, 1327-28 (E.D.N ,Y.1996). 
See genemlly, Tyrone Hughes, Note, 
Hamilton v. Accu-Tek: Potential Collec
tive Liability of the Handgun Industry for 
Negligent Marketing, 13 ToUl'o L.Rev. 287 
(1996). 

With the exception of concerted action 
liability, the collective liability theories 
function essentially as default rules trig
gered by the plaintiffs inability to identify 
the particular defendant whose tortious act 
01' omission caused his or her injury. See, 
e.g., In re DES Cases, 789 F.Supp. 552, 564 
(E.D.N.Y.1992) (market share liability "ap
parently is a default rille: one-hundred 
percent liability will stilI be assessed 
against a single manufacturer where it can 
be shown that its product was the only one 
taken by the plaintiffs mother" (citing Ru
bel v. Eli Lilly & Co., 1991 WL 29895, at 
*5 (S.D.N.Y.1991))); Hal~ 345 F.Supp. at 
383 (declining to apply enterprise liability 
where manufacturers of blasting caps that 
injured plaintiffs were known); Restate~ 

ment (Second) of Torts § 433B (1965). 

The foundation for one form of alterna
tive liability was explicated in the famous 
case of Summers v. Tice, 33 Ca1.2d 80, 199 
P.2d 1 (1948), in which two hunters simul
taneously shot at a third from equal dis
tances with identical 12-gauge shotguns, 
so that it was impossible to determine 
which of the two shooters had fired the 
injury-causing shot. The theory was later 
summarized as follows in § 433B(3) of the 
Restatement (Second) of Torts: 
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Where the conduct of two or more ac
tors is tortious, and it is proved that 
harm has been caused to the plaintiff by 
only one of them, but there is uncertain
ty as to which one has caused it, the 
burden is upon each such actor to prove 
that he has not caused the harm. 

Comts applying alternative liability in 
its simplest form have sometimes required 
that all responsible parties be before the 
court ancI that each defendant have en
gaged in simultaneous tortious conduct. 
See, e.g., Smith v. CutteT Biological, Inc., 
72 Haw. 416, 823 P.2d 717, 725 (1991). 
But see Poole v. Alpha Therapeutic C01p., 
696 F.Supp. 351, 356 n. 3 (N.D.II1.1988) 
(simultaneity of tortious conduct not re
quired); Fe1'1'igno v. Eli Lilly & Co., 175 
N.J. Super. 551, 420 A.2d 1305, 1314 (Law 
Div.1980) (presence of all tortfeasors be
fore court not required). The theory has 
been found useful in such cases as those 
involving car pile-ups, pollution by several 
defendants and injuries to patients during 
surgery. See S'fnith, 823 P.2d at 725 (cit
ing In Re Agen.t Orange PJ'oduct Liability 
Litig., 597 F.Supp. 740,832-823 (E.D.N.Y. 
1984», but has sometimes been rejected in 
toxk t01t cases. See, e.g., Hymowitz, 73 
N.Y.2d at 506, 539 N.E.2d at 1074, 541 
N.y'S.2d at 946. 

[391 Plaintiffs asserting concerted ac
tion liability must present evidence of an 
express or tacit agreement to engage in a 
tortious act. See Hymowitz, 73 N.Y.2d at 
506, 539 N.E.2d at 1075, 541 N.Y.S.2d at 
947 (1989). Each participant in the 
agreed-upon tortious activity-a drag race, 
for example-is held liable for the acts of 
his or her confederates. See, e.g., Finn v. 
M oTgan, 46 A.D.2d 229, 232, 362 N.Y.S.2d 
292, 297 (4th Dep't 1974) ("[P]articipation 
in the race is the equivalent of partic
ipation in the accident. The race itself 
was the joint tort and defendant was liable 
to an injured person notwithstanding the 
fact that he may not have been chargeable 
\vith a distinct act of negligence."); see 
also Prosser & Keeton § 46. 

[40] Enterprise liability was deSCribed 
in Hall v. E.I. Du Pont De Nemours &: 
Co., 345 F.Supp. 353 (E.D.N.Y.1972), a suit 
concerning children injured by exploding 
blasting caps, who, due to the destruction 
of identifying insignia in the explosions, 
were unable to determine which of several 
manufacturers had produced the caps 
which injured them. The hallmark of en
terprise liability-or industry wide liabili
ty, as it is also known-is joint control of 
risk through an industry trade association 
01' other industry-wide custom, practice or 
mechanism for the setting of safety stan
dards. Id. at 379. See Richard J. Heafe~' 
& Don M. Kennedy, Product Liability 
§ 10.04; cf Thomas J. Lavelle, The Fu
ture of "Supe1fund" Sites: A P1'imer jor 
the Next Genemtion, 10 UCLA J. Envtl L. 
& Pol'y 283, 291-309 (1992) (arguing that 
enterprise liability is the most viable theo
ry of recovery for plaintiffs injured by 
hazardous waste); Naomi Sheiner, Com
ment, DES and a Proposed Theory of 
Enterprise Liability, 46 Fordham L.Rev. 
963 (1978) (enterprise liability best solution 
to problems of causation posed by DES). 

[4-1] Market share liability has been 
more widely applied in the toxic tort arena 
than have the other forms of collective 
liability. The theory was developed in re
sponse to the unique problems of proof 
raised by the DES litigation. Due to the 
generic chemical composition of the drug, 
the many manufacturers producing it, and 
the long latency period between exposure 
and disease, large numbers of plaintiffs 
were unable to identify the manufacturer 
of the pills ingested by their mothers and 
thus to meet the traditional tort law re
quirement of cause-in-fact. See generally 
Hon. Helen E. Freedman, Product Liabili
ty Issues in Mass Torts, 1999 Touro 
L.Rev. 685, 692-94 (discussing product 
identification problems in DES and asbes
tos litigation). Rather than leave these 
plaintiffs remediless, a number of courts
beginning with the California Supreme 
Court in Sindell v. Abbott Lab., 26 Cal,3d 
588, 163 Cal.Rptr. 132, 607 P.2d 924, 937 
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l1980)-eliminated the identification re
quirement, predicating liability instead on 
defendants' creation of risk through partic
ipation in the DES market. The rationale 
of these cases is that an individual defen
dant's share of liability should be based on 
the probability that its product actually 
caused the harm. This probability was 
estimated by the legal rule that market 
share of the product was the surrogate for 
probability of specific causation. 

Market share liability has been extended 
to othCl' areas. See, e.g., Sm.ith v. Cutter 
Biological Inc., 72 Haw. 416,823 P.2d 717 
(1991) (blood products); Ray v. Cutte?' 
Lab., 754 F.Supp. 193 (M.D.Fla.1991) 
(same); M01'ris v. Parke, Davis & Co. 667 
F.Supp. 1332 (C.D.Ca1.1987) (vaccines); 
Richie v. Bridgestone, Inc., 22 Cal.App. 
4th 33.5, 27 Cal.Rptr.2cl 418 (lst Dist.1994) 
(asbestos lined brake pads); Wheeler v. 
Raybestos-Mcwhattan, 8 Cal.App.4th 
1152, 11 Cal.Hptr.2d 109 (lst Dist.1992) 
(same); Jackson v. Glidden Co., 98 Ohio 
App.3d 100,647 N.E.2d 87H (8th Dist.1994) 
(lead paint); Brennet' v. American Cyan
amid Co., No. 12596/93 (Sup.Ct. Erie Cty. 
January 25, 1995) (same); cf Shackil v. 
Lederle Lab., 116 N.J. 155, 561 A.2d 511, 
;)2~) (l989) (noting court's openness to mar
ket shm'e theory in appropriate context 
but declining to adopt it in suit against 
vaccine manufacturers in view of alternate 
route of recovery under federal statute 
and detrimental effect of imposing liability 
on struggling DPT vaccine industry). 

When the N ew York Court of Appeals 
adopted market share liability in Hymow
itz, it emphasized that up to that point, 
"the DES situation [was] a singular case." 
Hymowitz, 73 N.Y.2d at 508, 539 N.E.2d 
at 1075, 541 N.Y.S.2d at 947. The court 
did not express an intention to limit the 
theory's application to DES litigation 
should a new category of events support 
its expanded use as a matter of public 
policy. Such a rigid limitation would have 
been inconsistent with the rationale of Hy
mowitz itself as well as with that the Court 
of Appeals' long tradition of extending the 

boundaries of produclc.; liability law as the 
needs of contemporary society required. 
See, e.g., Bichler v. Eli Lilly & Co., 55 
N.Y.2d 571, 579-80, 436 N.E.2d 182, 185, 
450 N.Y.S.2d 776, 779 (1982) ("Products 
liability law cannot be expected to stand 
still where innocent victims face inordi
nately difficult problems of proof."); Co
dling v. Paglia, 32 N.Y.2d 330, 339, 298 
N.E.2d 622, 626, 345 N.Y.S.2d 461, 466 
(1973) ("The dynamic gl'o~-th of the law in 
this area has been a testimonial to the 
adaptability of our judicial system and its 
resilient capacity to respond to new devel
opments."); MacPherson v. Buick Mota?' 
Co., 217 N.Y. 382, 391,111 N.E. 1050, 1053 
(1916) ("Precedents from the days of travel 
by stage coach do not fit the conditions of 
travel today. The principle ... does not 
change, but the things subject to the prin
ciple do change. They are whatever the 
needs of life in a developing civilization 
require them to be."). 

ii. Policy Considerations 

Decisions to impose collective liability 
have been grounded in both moral and 
pragmatic considerations. A primary mo
tivating factor has been the injustice of 
barring innocent plaintiffs' recovery solely 
because of their inability to identify which 
of a number of wrongdoing defendants 
caused their injuries. See, e.g., Smith v. 
Cutter Biological, Inc., 823 P.2d at 728 
("equity and fairness calls fOl' using the 
market share approach"); Collins v. Eli 
Lilly & Co., 116 Wis.2d 166, 342 N.W.2d 
37, 49 (1984) ("as between the plaintiff, 
who probably is not at fault, and the defen
dants, who may have provided the product 
which caused the injury, the interests of 
justice and fundamental fairness demand 
that the latter should bear the cost of 
injury"); Sindel~ 163 CaL Rptr. 132, 607 
P .2d at 936 ("The most persuasive reason 
for finding plaintiff states a cause of action 
is that advanced in Summers: as between 
an innocent plaintiff and negligent defen
dants, the latter should bear the cost of 
the injury."); Hall v. E.!. Du Pont De 
Nemours, 345 F.Supp. 353, 371 (1972) (un-
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fairness of denying innocent injured plain-
tiffs recovery because proof of causation 
was within defendants' control or unavail
able). 

Courts adopting collective liability have 
pointed to defendants' superior ability both 
to absorb and to minimize the costs associ
ated v{ith their activities. See, e.g., Hall, 
at 378 ("The point is not only that the 
damage is caused by multiple actors, but 
that the sole feasible way of anticipating 
costs 01' damages and devising practical 
remedies is to consider the activities of a 
group."); Smith, at 727 (defendants may 
bear loss by passing on costs to consum
ers); Collins, 342 N .W.2d at 49 (defen
dants may either insure against costs of 
injuries, absorb them, or pass them on). 

Also relied upon in imposing market" 
share liability have been the potentially 
deterrent effect of imposing collective lia
bility, the helplessness of plaintiffs, and 
the magnitude of the harm inflicted. See 
e.g., Collins at 49 (cost of damages \Vm 

provide drug companies Vvith an incentive 
to adequately test their products); McCor
mack v. Abbott Lab., 617 F.Supp. 1521, 
1526 (D.Mass.1985) ("the magnitude of the 
physical and psychological injuries which 
are at issue in DES cases counsels toward 
permitting a remedy under some form of a 
market-share theory of liability"); Sin,dell, 
163 Cal.Rptl'. 132, 607 P.2d at 936 (factors 
weighing in favor of eliminating identifica
tion requirement of particular significance 
where plaintiffs are virtually helpless to 
guard against medication-related risks). 

An important theme l'unning through all 
of the market share cases is the expanding 
natu]'e of tort law and the need for courts 
to adapt traditional theories of recovery to 
keep pace with the evolving requirements 
of contemporary society. See, e.g., Smith, 
823 P.2d at 724 ("No longer can we apply 
traditional rules of negligence .... The 
problem calls for adopting new rules of 
causation for otherwise innocent plaintiffs 
would be left without a remedy."); Collins, 
342 N .W.2d at 52 n. 12 ("It is the function 
of this court to modify the existing com-

mon law if that becomes necessary to pro
mote justice under the law."); Sindell, 163 
Cal.Rptr. 132, 607 P.2d at 936 ("The re
sponse of the courts can be either to ad
here rigidly to prior doctrine, denying re
covery to those injured by such products, 
or to fashion remedies to meet these 
changing needs."). 

Expansion of both substantive and pro
cedural law in mass torts to permit appro
priate compensation to those injured by 
negligent manufacturers is a necessary as
pect of the law's role as protector of the 
public against massive delicts. See, e.g" 
Margaret A. Berger, Eliminating Geneml 
Causation: Notes Towards a New TheoJ'y 
of Justice and Toxic Torts, 97 Colum. 
L.Rev. 2117 (1997); David Rosenberg, The 
Causal Connection in Mass Exposure 
Cases: A "Public Law" Vision of the Tort 
System, 97 Harv. L.Rev. 849 (1984). 

The New York Court of Appeals has, as 
already pointed out, been particularly re
sponsive to the needs of today's plaintiffs 
struggling against doctrinal barriers erect
ed to accommodate litigants of an earlier 
era. In Hymowitz, the Court of Appeals 
noted its multiple prior modifications of 
the rules of personal injury "in order to 
achieve the ends of justice in a more mod
ern context" and declared that, "here judi
cial action is again required to overcome 
the inordinately difficult problems of proof 
caused by contemporary products and 
marketing techniques." Hymowitz, 73 
N.Y.2d at 507, 539 N.E.2d at 1074, 541 
N.Y.S.2d at 946 (citations and internal quo
tation marks omitted). 

New York's approach to market share 
liability is in some sense more radical than 
that of other courts which have adopted 
the theory. In contrast to other versions of 
market share, under the rule laid down in 
Hymowitz, defendants who are able to 
prove that they could not have made the 
partiCUlar DES pills which caused a given 
plaintiff's injury-e.g., because they sold 
only to certain pharmacies or because their 
pills were more easily identifiable-are not 
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pennitted to exculpate themselves. Hy
mowitz, 73 N.Y.2d at 512, 539 N.E.2d at 
1078, 541 N.Y.S.2d at 950. Such "fortui
ties," the 'court reasoned should not inure 
(0 the benefit of these equally culpable 
defendants. Accord Smith, 823 P.2d at 
728 (adopting Hymowitz). But see Gon
ley v. Boyle Dl'ug Co., 570 So.2d 275, 286 
(f1a.1990) (exculpation permitted based on 
proof that defendant did not market DES 
of type ingested by plaintiffs mother or 
did not market DES in j'elevant geographi
cal area); Martin, 689 P.2d at 382 (same); 
Sindell, 163 Cal.H.ptr. 182, 607 P.2d at 937 
(a defendant can avoid liability by showing 
that it did not manufacture the DES that 
injured plaintiff). 

b. Application 

Alternative, enterprise and concerted ac
tion theories of collective liability need not 
be applied to these handgun cases. Alter
native liability is inappropriate for largely 
the game reasons the Hymowitz court 
deemed it inapplicable to DES: a large 
but fluctuating number of potential \vrong
doers, equivalency of defendants' and 
plaintiffs' positions in terms of the ability 
to identify the manufacturer whose prod
uct caused the injm'y, and the unfairness 
of imposing joint and several liability 
where the probability that anyone defen
dant's product actually injured the plaintiff 
is small. 

[42J The heart of enterprise liability, 
as alI-eady pointed out, is joint control of 
risk. Concerted action liability requires 
proof of an express or tacit agreement to 
engage in tortious conduct. Plaintiffs in 
the instant cases have pj'esented insuffi
cient evidence of both. I;'rom the outset 
plaintiffs' only allegations in either regard 
concerned lobbying activities protected by 
the First Amendment. Under the Noerr
Pennington doctrine, liability may not be 
predicated solely upon such activities. See 
Hamilton v. Accu-Tek, 935 F.Supp. 1307, 
1321 (1996). 

[43] Many of the same factors which 
have previously led the New York Court of 

Appeals and other courts to relax the tra
ditional rules of causation militate heavily 
in favor of the imposition of market share 
liability in the instant case. First, as in 
the case of DES, handgun plaintiffs are 
faced with intractable problems of proof. 
A large proportion of crime guns are never 
recovered. Expert evidence at trial sup
ported the conclusion that the ability to 
determine the precise make of a gun 
through analysis of expended bullets and 
shell casings is limited. Thus, even though 
ballistics may help to eliminate possible 
manufacturers from consideration, plain
tiffs usually are still faced v,ith a group of 
wrongdoers none of \vhose conduct can 
definitively be established as an "actual" 
cause of damages. 

Contemporary developments are rele
vant in deciding legal policy in favor of 
market share liability. The pl'oliferution 
of illegal handguns in urban areas, the 
j'esultant epidemic of handgun violence 
among urban youth, and the gun industl'Y's 
design and sale of increasingly lethal 
readily concealed and cheap handguns 
have created a crisis in today's cities. 
Many have now filed suits against handgun 
manufacturers. See, e.g., Robert Soro, 
Calif. Cities, Counties Sue FiTearms 
Makers, Wash. Post, May 26, 1999, at A14; 
The Times Picayune, St. Louis Is Latest 
City to Sue Gun Make1's, May 1, 1999, at 
A12j United Press International, Cincin
nati Files Handgun Lawsuit, April 29, 
1999; Vanessa O'Connell, Cleveland Be
comes the Sixth City to Sue a Group of 
Gun Make1"s, Wall St. J., April 9, 1999, at 
B6. 

The same factors compelling recognition 
of a duty, see Part IV.D.1.b, supra, sup
port the imposition of market share liabili
ty: (1) the superior ability of defendants to 
bear the costs foreseeably associated with 
the manufacture and widespread distribu
tion of handguns; (2) the fairness of re
quiring them to do so since they can re
duce the risks by their ability to choose 
merchandising techniques; (3) the deter
rent potential of placing the burden on 
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manufacturers careless of their responsi-
bilities to the public; and (4) the fact that 
injured plaintiffs, unlike the users of prod
ucts which later turn out to be defective, 
did not choose their connection with hand
guns. Under such circumstances the law 
will not leave the injured unrequited. 

Handguns, already found to be fungible 
for jurisdictional purposes, see Hamilton 
v. Acc'n-Tek, 32 F.Supp.2d 47 (E.D.N.Y. 
1998), may also be deemed fungible for 
substantive law purposes. From the point 
of view of the criminals using them, there 
are no l'elevant differences between hand
guns. A'l a criminal co-defendant in one of 
the shootings put the matter in deposition 
testimony I'ead into the record at trial: 

[W]here I'm from you don't really care 
who manufactures them. You just get 
your hands on them and, you know, 
that's how that goes. . .. I never really 
take the time to look at who makes it, 
whose name is on it, 01', you know, it's 
not important to me. 

Tr. 2341. The fungibility of handguns, 
and, thus, their amenability to market 
share analysis is even clearer when viewed 
from the vantage point of shooting victims. 

Plaintiffs have maintained that liability 
in these cases should be predicated on the 
degree of risk posed by a given manufac
turer through its participation in the illegal 
handgun market, even where the identity 
of the maker of an individual handgun is 
known. Because each manufacturer's con
tribution to the pool of illegal guns helps to 
place killing instruments into the hands of 
criminals, the al'gument goes, each should 
be held partially responsible for the result
ing injury and death. It is the under
ground market itself, created and stocked 
by the defendants' negligence-rather 
than anyone manufacturer's product
which the plaintiffs regard as the cause of 
their injuries. Apt is the analogy to a 
stream polluted by many manufacturers at 
once, overwhelming the water's ability to 
purify itself due to the huge influx of the 
many polluters. 

The argument of general market share 
for all handguns has some merit, but it is 
not required by New York law as so far 
laid down by the Court of Appeals in Hy
mowitz. As noted, market share liability 
has thus far been a rule of last resort, 
triggered only by the impracticability of 
identifying the manufacturer of the injury
causing instrumentality. In other cases 
the traditional rule obtains. A consen'a~ 
tive view of the law is to reason that, just 
as full market share theory was unavail
able to those plaintiffs who knew the man
ufacturer of the DES pills taken by their 
mothers, it should be unavailable against 
manufacturers whose handguns are knO\\ll 

to be incapable of causing the particular 
injury-here non .25 caliber handguns. 

In Hymowitz, it will be recalled, all 
manufacturers of DES who marketed the 
drug for pregnancy purposes were 
grouped together into a single market not
withstanding cosmetic and other differ
ences which could have been used to nar
row the field of potential defendants. See 
Hymowitz, 73 N.Y.2d at 512, 539 N.E.2d 
at 1078, 541 N.Y.S.2d at 950. Such an 
approach was justifiable in the DES con
text because of the identical chemical com
position of each pill. Proof adduced at the 
Fox trial, however, reveals that unrecov
ered handguns-unlike DES-while fungi
ble in many respects, possess class charac
teristics which differentiate them from one 
another. The caliber of such guns is often 
ascertainable from bullets in bodies and 
shell casings found at the scene of the 
shooting. Ballistics can help to further 
refine the universe of potential manufac
turers. Thus, for example, bullets and 
casings recovered at the locus of the Fox 
crime revealed that a .25 caliber fIrearm 
was used in the shootiRg. Based on addi
tional analysis, defendants' ballistics ex
pert named five defendants as possible 
manufacturers of the gun in the Fox shoot
ing: American Arms Inc., Beretta, Colt, 
Jennings, and Phoenix. Plaintiffs' expert's 
analysis was inconclusive. 

.".t, -, 

:'" 

" ., 



.1 market share 
merit, but it is 
; law as so far 
Appeals in H y
• share liability 
of last resort, 
'l'acticability of 
I' of the injury
n other cases, 
. A conserva
'uson that, just 
\' was unavail
knew the man
taken by their 
ailable against 
II ns are knO\\11 
the particular 
handguns. 

~ l'ecalled, all 
marketed the 
I'poses were 
Ie market not-
other differ

I used to nar
'end ants. See 
~, 539 N.E.2d 
50. Such an 
.he DES con
~hemical com
dduced at the 
that unrecoy
-while fungi-
class charac-

1em from one 
guns is often 
1 bodies and 
~cene of the 
p to further 
,ial manufac-
bullets and 

s of the Fox 
iber firearm 
~ed on addi
)allistics ex-
as possible 

e Fox shoot
.:retta, Colt, 
iffs' expert's 

HAMILTON v. ACCt:r-:'EK 
Citeas62 F.Supp.2d 802 (E.D.N.Y, 1999) 

845 

A gun's caliber measures the width of its 
barrel. Its other class characteristics de
l'iye from markings made on a bullet as it 
passes thl'ough the barrel or on the shell 
as it is mal'l<eci in firing and ejection. 
These physical attributes Sel"Ve to distin
g11ish one gun from another in palpable 
ways. If the gun itself is recovered it 
m;ually can be matched to the markings on 
the bullet and shell casing. But, even if 
the gun is not recovercd-as in the Fox 
shooting-its caliber, class and sometimes 
eyen the pmticulcu' manufacturer's ma
chines that made it, can oftcn be deter
mined. 

Gun class characteristics are arguably 
unlike those variations of color and shapc 
which the Hymowitz court held to be in
consequential differences among othel'wisc 
indistinguishable products. Cf. Wheelm' v. 
Raybesto8-M anhattan, 8 Cal.App.4th 
1152, 11 Cal.Rptr.2d 109 (lst Dist.1992) 
(market shm'e liability applied to asbestos
lined brake pads which, while "not abso
lutely interchangeable each for one anoth
er and hence ... not fungible from the 
standpoint of an auLo mechanic ." are 
fungible fOl' purposes of Sindell by virtue 
of containing l'oughly compal'able quanti
ties of the single asbestos fibel', chryso
tile"). 

The ability to group handguns by class 
characteristics docs not render market 
share liability inapplicable to these prod
ucts. In view of the compelling arguments 
in favor of applying market share theory 
to the instant cases, adaptation of the Hy
mowitz rule to reflect this unique feature 
of handguns is appropriate. Accordingly, 
the jury \vas instructed that as to any 
given gun, there were three possibilities, 
First, the jury could find that no party had 
proven that the gun was made by any 
particular manufacturer 01' group of manu
facturers. In such a case, the jury was 
instl'Ucted to apportion liability in propor
tion to each manufacturer's market share 
of all handguns. Second, the jury could 
find that it had been proven that the gun 
had been made by a particular manufac-

turer. In such a case, the jury was in
structed to assess 100 percent of plaintiffs 
damages against the manufacturer found 
to have made the gun. Finally, the jury 
could find that only a limited number of 
manufacturers-a class of manufactur
el's-could have made the gun in question. 
For example, it could find that the gun 
used was a .25 caliber gun, or a .38 caliber 
one, or one with other class characteristics, 
and that only one of a number of manufac
turers could have made it. In such a case, 
the jury was instructed to apportion liabili
ty according to each manufacturer's maI'
ket share for that class of guns. 

Such an adaptation of Hyrnowitz strikes 
a balance behveen the needs of the injured 
plaintiffs and tort law's traditional focus on 
individual responsibility. See, e.g., Robert 
A. Baruch Bush, Between Two Wm'lds: the 
Shift from Individual to G1'mtp Responsi
bility in the Law of Causation of h~rury, 
33 UCLA L.Rev. 1478 (1986). It consti
tutes, as alI'eady noted, a conservative 
view of the Hy·mowitz precedent. 

Defendants maintain that a market 
share instruction was not wal1'anted here 
because handgun market share is not an 
accurate gauge of the degree of unreason
able risk produced by each negligent man
ufacturer. This is so, defendants contend, 
because each defendant's market share in
cludes all sales, and the ratio of negligent 
to non-negligent sales may vary from man
ufacturer to manufacturer. Where the 
sale of DES was concerned, in contrast, 
each sale of a pill was tortious. This argu
ment must be rejected. First, those de
fendants who placed restl'ictions on sales 
were found non~negligent by the jury. 
The precise breach alleged and proved 
against the others was their overall policy 
and practice of indiscriminate marketing 
and distributiori of handguns. Given the 
nature of the breach, as found by the jury, 
any variations in the ratio of tortious to 
non-tortious sales among the negligent de
fendants must be regarded as accidental 
and irrelevant rather than a reflection of 
differing degrees of culpability. Cf. Smith 
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v. Cutter Biological Inc., 72 Haw. 416, 823 
P.2d 717, 722 (argument that market share 
was inapplicable because not all batches of 
blood factor were tainted rejected where 
breaches alleged were failure to warn and 
failure to screen donors). Under these 
circumstances, defendants' national market 
share-\vhether of total guns produced or 
by class of gun-is "an equitable way to 
provide plaintiffs with the relief they de
serve, while also rationally distributing the 
responsibility for plaintiffs' injuries among 
defendants." Hymowitz, 73 N.Y.2d at 512, 
53!) N.E.2d at 1078, 541 N.Y.S.2d at 950. 

Finally, defendants take issue with 
plaintiffs' failure to produce either a break
down of defendants' market shares by cali
bel' of handgun or evidence of the year of 
sale of the Fox gun. The absence of such 
direct evidence is not fatal to the verdict 
since evidence in the ca.<;e supported the 
inference drawn by the jury as to market 
share for .2fi caliber guns for relevant 
periods. See Part IV.D.3.b, supm. 

It need not now be decided which party 
should have the burden of identifying the 
particular manufacturer or class of manu
facturers. Here, the ballistics evidence 
was so overwhelming that the burden of 
proof assignment was irrelevant. It 
should merely be noted that the court of 
appeals for the Second Circuit in a recent 
manufacturer's liability case seemed to 
suggest shifting some aspect of the burden 
of proof to the defendant when it wrote: 

'When a defendant's negligent act is 
deemed \vrongful precisely because it 
has a strong p1'opensity to cause the 
type of injury that ensued, that very 
causal tendency is evidence enough to 
establish a prima facie case of cause-in
fact. The burden thEm shifts to the de
fendant to come fonvard v.':ith evidence 
that its negligence was not such a but
for cause. 

Li1"iano v. Hobart Corp., 170 F.3d 264, 271 
(2d Cir.1999) (emphasis in original) (Cala
bresi, J.). 

5. Damages 

a. Law 

[44J Inaccuracies in a jury's damage 
award do not make it the fruit of "sheel' 
surmise or conjecture" such as to require 
rejection of the verdict. LeBlanc-Stem
berg v. Fletcher, 67 F.3d 412, 429 (2d Cir. 
1995). Some imprecision is inevitable in 
all cases which require a jury to apportion 
responsibility among multiple tortfeasol's. 
The problem is built into a system of liabil
ity calculated on the basis of market share. 
As the California Supreme Court put the 
matter in Sindell: 

It is probably impossible, with the pas
sage of time, to determine market share 
with mathematical exactitude. But just 
as a jury cannot be expected to deter
mine the precise relationship bet\veen 
fault and liability in applying the doc
trine of comparative fault, the difficulty 
of apportioning damages among the de
fendant producers in exact l'elation to 
their market does not militate against 
the rule we adopt. As we said in Sum
mers with regard to the liability of inde
pendent tortfeasors, when a correct divi
sion of liability cannot be made, 'the 
trier of fact may make it ihe best it can.' 

Shzdell v. Abbott Lab., 607 P.2d at 937 
(quoting Summers v. Tice, 33 Cal.2d 80, 
199 P.2d 1,5 (1948». 

b. Application 

[45J The jury's assessment of damages 
cannot be characterized as speculative. It 
had before it, as already pointed out, evi
dence of defendants' shares of the national 
handgun market aggregated over the peri
od between 1989 and 1994. It was not 
unreasonable for the jury to infer, as it 
did, that the national market shares of 
American Arms, Inc., Beretta U.S.A. 
Corp., and Taurus International Manufac
turing, Inc. did not deviate appreciably 
from these aggregated figures either from 
year to year or according to class of hand
gun. To the extent that Dr. George Ben
ston, defendants' economist, may be under
stood to have testified that market share 

; 
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-'('ures change from year to year, the jury highest court has much more flexibility. 
:.:.~Ild reasonably have concluded that any For example, it may designate "some doc
<;ch changes over a few years were de trines or' decisions as provisional, promis
"il!imis, at least with regard to the Fox ing to revisit ,these matters at a future 
:efendants. Drawing all reasonable infer- date." Michael C. Dorf, The Lin/,its of 
d:CCi'- in favor of the plaintiffs, the cvi- Socratic Deliberation, 112 Harv. L.Rev. 4, 
dence of market share was sufficient to 73 (1998). 

<1]lPOl't the jury's allocation of damages. [46] Neither the Ne\v York Court of 

\". )iEW TRIAL 

When the court of appeals reverses a 
:rial court's denial of a motion fOi' judg
::l('nt as a matter of law, it has discretion 
:0 order a new ti'ial 01' to remand for a 
.:l'tcl'l11ination of whether a new trial 
.,hould be gJ.·anted. See Fed.R.Civ.P. 
~)9(d); 9A Chal'les A. Wright & Arthur R. 
~!ilIer § 2540, at 371-72. Should the com't 
lletermine that rcversal is warranted on 
:he ground of' insufficiency of' the evidence 
regarding .25 caliber handguns, exercise of 
this discretion to ordcr a new trial would 
.'oem to be appropriate. Plaintiffs may on 
!·ctrial be able to ctemonstl'ate with greater 
precision the year of acquisition of the ,25 
caliber gun used to wound Mr. Fox and 
defendants' market share for that year for 
that type of gun. 

\'I. CERTIFICATION 

It is respectfully recommended that the 
panel for the court of appeals reviewing 
this decision certify state law issues to the 
:\ew York Court of Appeals, whose inter
pretations, under Erie, control. In a relat
ed, but distinguishable case, McCarthy v. 
Olin Corp., 119 F.3d 148 (2d Cir.1997), the 
federal court of appeals panel was divided 
un the New York l'Ule. 

Necessarily, a federal court of appeals 
must be more conservative in dealing with 
,;tate law than the highest state court, 
,;ince it iR limited by its l'eading of state 
precedents and will tend not to make a 
~hal'p break vvith what it conceives to be 
existing 01' prior state law. It is unlikely, 
fol' example, that a federal court would 
have decided such cases as MacPhe1'son v. 
Buick Moto)' Co. or Hymowitz as the New 
York Court of Appeals did. A state's 

Appeals rule implementing the relevant 
state constitutional provision nor the fed
eral provisiom; providing for certification 
to New YOl'k's highest court allows for a 
decision to certify by the district courts in 
the Second Circuit. See 22 NYCRR 
§ 500.17; Second Circuit Local Rule 0.27. 
Under the certification provisions of the 
majority of oth~l' states, district courts can 
certify directly \\ithout going through the 
circuit court. See 17A Charles Alan 
Wright et al., Federal Pract'ice and Proce
dU1'e § 4248, at 167 n. 31 (1988 & Supp. 
1998). Nevertheless, it does seem consis
tent with the proper relationship between 
federal appeals courts and district courts 
for the latter to make suggestions on certi
fication issues. It must be remembered 
that no federal court can speak to ques
tions of state law with any certitude. See, 
e.g. Benjamin v. Jacobson, 172 F.3d 144, 
191, (2d Cir.1999) (en bane) (Calabresi, J., 
concurring) (noting "federal judges' too 
ready assumption of their own capacity to 
ascertain state law"); McCarthy v. Olin 
C01-P., 119 F.3d 148, 157 (2d Cir.1997) (Cal
abresi, J., dissenting) (certification avoids 
problem of excessive detennination of 
state law by federal judges). It is for this 
reason that it has sometimes been suggest
ed that in E11.e matters the district courts 
need not follow as strictly as they would 
interpretations of federal law by federal 
courts of appeals, particularly where the 
law is in the process of development. See, 
e.g., Jed L Bergman, Note, Putting Prece
dent in its Place: Stare Decisis and Fed
eraf. Predictions of State Law, 96 Colum. 
L.Rev. 969 (1996) (arguing that under 
Erie, federal predictions of state law 
should be only provisionally binding); Ni
koforos Matthews, Note, Circuit Court 
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Erie E1'1"ors and the District Court's Di
lemma: Fmm Rotolith and the Mirror 
Image Rule to Octagon Gas and Asset 
Securitization, 27 Cardozo L.Rev. 739 
(1996) (arguing that Erie does not require 
strict adherence to circuit courts' predic
tions on matteI'S of state law where no 
relevant state court decisions exist); cf 
Palmta v. Massey-Pe1'{J'Uson, Inc., 170 
F.3d 125, 134 (2d Cir.1999) (Sack, J.) (giv
en lack of controlling precedent from high
est state court and fact that applicability of 
doctrine developed by intermediate appel
late courts was uncertain, author of opin
ion would have been inclined to certify 
question to New York Court of Appeals). 

VII. CONCLUSION 

Defendants' motion for judgment as a 
matter of law is denied. Their motion to 
dismiss is denied. Plaintiffs' Rule 15(b) 
motion to amend the pleadings to conform 
to the proof is gl·anted. Judgment is en
tered as follows: 

All cases are dismissed against Arcadia 
Machine & Tool, Inc., Brm.vning Arms Co., 
Bryco Arms, Calico Light Weapons Sys
tems, Inc., Charco, Inc., Colt's Manufac
turing Co., Inc., Davis Industries, Inc., Eu
ropean Amel"ican Armory, Corp., Freedom 
Arms Co., Glock, Inc., H & R 1871, Inc., 
K.B.I., Inc., Navegar, Inc., d/b/a Intratec 
Firearms, Para-Ordnance Manufacturing, 
Inc., Phoenix Arms, Inc., Sigarms, Inc., 
Smith & Wesson Corp., Springfield, Inc., 
Sturm, Ruger & Co., Inc., and Sundance 
Industries, Inc. 

Judgment is entered against American 
Arms, Inc. in favor of Steven Fox in the 
amount of $9085 and for Gail Fox in the 
amount of $115; against Beretta U.S.A. 
Corp., in favor of Steven Fox in the 
amount of $238,185, and for Gail Fox in the 
amount of $3015; and against Taurus In
ternational Manufacturing, Inc. in favor of 
Steven Fox in the amount of $268,600, and 
for Gail Fox in the amount of $ 3400. 

No costs or disbursements are awarded 
against any party. See Fed.R.Civ.P. 54(d}. 

So ordered. 

APPENDIX A-RELEVANT 
PORTIONS OF JURY 

INSTRUCTIONS 

ESSENTIAL ELEMENTS OF PLAIN. 
TIFFS' CLAIMS 

In order to prove the essential elements of 
a claim against a defendant, the burden is 
on each plaintiff to establish, by a prepon
derance of the evidence in the case, the 
following facts against that defendant: 

First, that the defendant was negligent in 
one or more of the particulars alleged; 
AND . 

Second, that the defendant's negligence 
was a substantial factor in bringing about 
the injuries and consequent damage sus
tained by the plaintiff; AND 

Third, the damages sustained by the plain
tiff as a result. 

NEGLIGENCE DEFINED 

N egUgence is lack of ordinary care. It is a 
failure to use that degree of care that a 
reasonably prudent manufacturer would 
have used under the same circumstances. 
Negligence may arise from doing an act 
that a reasonably prudent manufacturer 
would not have done under the same cir· 
cumstances, or, from failing to do an act 
that a reasonably prudent manufacturer 
would have' done under the same circum
stances. 

A defendant manufacturer must exercise 
"reasonable care" in marketing and dis· 
tributing its product, to the extent that it 
has control, so as' to take precautions 
against creating foreseeable risks of inju· 
ry. What constitutes reasonable care will 
vary with the surrounding circumstances. 
Reasonable care is the care that a reason· 
ably prudent manufacturer of handguns 
would exercise under the same or similar 
circumstances. When I refer to a manu· 
facturer, I mean a defendant who .manu-
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APPENDIX A-RELEVANT POR- APPENDIX A-RELEVANT POR-
TIONS OF JURY INSTRUC- TIONS OF JURY INSTRUC-

TIONS-Continued 

factures handguns in this country or a 
defendant who imports handguns' manufac
tured abroad. 

There is negligence if a reasonably pru
dent manufactUl'el' could foresee injury as 
a result of its conduct, and acted unreason
ably in the light of what could be foreseen. 
There is no negligence if a reasonably 
prudent manufacturer could not have fore
seen injm'y as a result of its concluct, 01' 

acted reasonably in the light of what could 
have been fOl'eseen. 

PROXIMATE CAUSE 

An act or omission is regarded as a proxi
mate cause of an injury only if it was a 
substantial factor in bringing about the 
ll1Jury. There may be more than one 
proximate canse of an injury. If you find 
that a defendant's conduct was not a proxi
mate cause of a plaintiffs injury, then that 
defendant is not liable to that plaintiff. 

PROXIMATE CAUSE-INTERVENING 
CAUSES 

In each of the::;e seven cases, the acts of 
the seven individual shooters constitute a 
proximate cause of the plaintiffs injuries. 
The defendants claim that the intentional 
criminal conduct of the shooters and oth
ers who committed criminal acts was the 
sole proximate cause of the shootings and 
murders in each of these seven cases. If 
you find that such criminal conduct was 
the sole proximate cause of the shootings 
in any of these cases, the plaintiff in such 
case may not recover. 

The defendants claim that they are not 
responsible fOl' any plaintiffs injuries be
cause the injuries were caused by the 
criminal conduct of the shooter or others 
who committed criminal acts leading to the 
shooting, If you find that a defendant was 
negligent but that a plaintiff's injuries 
\\'ere caused by the act of a criminal 01' 

criminals, you may still find a defendant 

TIONS-Continued 

responsible for that plaintiffs injuries, if 
you also find that a reasonably prudent 
manufacturer in the defendant's situation, 
before the defendant allegedly committed 
its act of negligence, would have foreseen 
that an act of the kind committed by the 
criminal or criminals would be a probable 
result of a defendant's negligence. If you 
find that a reasonably prudent manufac
turer would not have foreseen an act of the 
kind committed by the cl'iminal or crimi
nals as a probable consequence of its negli
gence, then the manufacturer is not re
sponsible for the plaintiffs injuries and 
plaintiff may not recover. 

ALLOCATION OF FAULT-MARKET 
SHARE 

If you find a defendant is responsible for 
the injury of any plaintiff, that defendant 
may be liable in an amount measured by 
its share of the national market for hand
guns. By national market share, I mean 
production in this country less exports, 
plus imports. There are three possible 
situations as to mm'ket share: First, it is 
not proven by any party that any particu
lar manufacturer or one of a possible 
group of manufacturers manufactured the 
handgun in question. Second, that a partic
ular manufacturer is proven by any party 
to have manufactured· the handgun in 
question. And third, that it is proven by 
any party that only a limited number of 
manufacturers could have manufactured 
the handgun in question. 

I remind you that other elements of the 
claim must be established-negligence and 
proximate cause-before you address this 
issue of market share. 

1. If it is not proven (by any party) that a 
handgun manufactured by a particular 
manufacturer (see 2 below) or class of 
manufacturers (see 3 below) was used in 
the shooting of a particular plaintiff, liabili
ty must be assessed against each defen
dant on the basis of that defendant's per
centage of national market share. Again, 
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APPENDIX A-RELEVANT POR
TIONS OF JURY INSTRUC
TIONS-Continued 

by national market share, I mean percent

age of guns manufactured less exports 
plus imports. 

2. If it is proven (by any party) that a 
handgun manufactured. by a particular 
manufacturer \vas used in the shooting of a 
particular plaintiff, you must assess 100% 

of the damages against that manufacturer. 
1£ that manufacturer is not a defendant, 
each of the defendants would have to be 
assessed a zero percentage of the national 
market share fol' that gun. 

3. If a class of manufacturers, if found by 
you, (as for example, .25 caliber handgun 
manufacturers or 9 mm. handgun manu
facturers), but not a pm1,icular handgun 
manufacturer (as in situation 2 above), is 
proven to have made the handgun used in 
the shooting of a particular plaintiff, you 
must assess the percentage share liability 
of each defendant manufacturing that class 
of handguns to be equal to. that defen
dant's national market share of sales for 
that class of guns. For example, if you 
find it was a .25 caliber handgun or one 

APPENDIX A-RELEVANT POR. 
TIONS OF JURY INSTRUC-
TIONS-Continued 

with other. class characteristics, that only 
four manufacturers, A, B, C and D, manu
factured that type of handgun, and that 
each sold 25% of such guns nationally, you 
must find the percentage of liability 
against each defendant to be 25%. In thls 
example, if only A, B, and C are defen
dants in this case, the plaintiff will recover 
only 75% of his damages. 

Unless a particular manufacturer who is a 
defendant can be shown to have manufac
tured the gun in question (see situation 2 
above), the total percentage of liability as· 
sessed against the defendant or defendants 
that can be held responsible may be less 
than 100% of the national market since 
some manufacturers are not defendants. 
Do not speculate as to why a particular 
manufacturer is not a defendant. 

In assessing national market shares, you 
should take into account the fact that a 
gun manufactured in one year may not be 
used in a crime until some years later. It 
is the year of the sale by the manufacturer 
of the gun used in the shooting (as found 
by you) that is to be used in determining 
market share. 

APPENDIX B-VERDICT FORM FOR STEPHEN 
AND GAIL FOX AS COMPLETED BY JURY 

VII. Stephen Fox and Gail Fox 

A. Was Defendant's marketing or distribution of handguns negligent? 

Amet'ican Arms, Inc. 
Yes j No 

Arcadia Machine & Tool, Inc. 
Yes j No 

Beretta U.S.A. Corp. 
Yes j No 

Browning Arms Company 
Yes No j 
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APPENDIX B-VERDICT FORM FOR STEPHEN AND 
GAIL FOX AS COMPLETED BY JURY-Continued 

Bryeo Arms 
Yes j No 

Calico Light Weapons Systems, Inc. 
Yes j No 

Chal'co, Inc. 
Yes No j 

Colt's Manufacturing Co., Inc. 
Yes j No 

Davis Indw;tl'ies, Inc. 
Yes No j 

European American Annol',',' Corp. 
Yes No / 

Freedom Arms Co. 
Yes j No 

Glock, Inc. 
Yes j No 

H & R IB71, Inc. 
Yes No,l 

Tntel'l1ational Al'IluunenL Corporation, d/b/a Interal'ms Industries Inc. 
Yes j No 

Jennings Firearms, Inc. 
Yes j No 

K.B.I., Inc. 
Yes / No 

Navegar, Inc., (Vb/a Intl'atec Firearms 
Yes No j 

Para-Ol'Clnance Manufacturing, Inc. 
Yes No j 

Phoenix Arms, Inc. 
Yes j No 

Siga!'l11s, Inc. 
Yes./ No 

Smith & Wesson Corp. 
Yes No j 

Springfield, Inc. 
Yes No j 

Sturm, Ruger and Co., Inc. 
Yes No j 

Sundance Industries, Inc. 
Yes j No 

851 
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APPENDIX B-VERDICT FORM FOR STEPHEN AND 
GAIL FOX AS COMPLETED BY JURY-Continued 

Tam'us International Manufacturing, Inc. 
Yes j No 

Go no further as to those defeJ;ldants for swered "No" as to all defendants, go n" 
\vhom you answered "No." If you an- further. 

II. Were Su~phen Fox's injuries proximately caused by negligent marketing or distribution 
pl"actices on the part of: 

American Arms, Inc. 
Yes / No 

Arcadia Machine & Tool, Inc, 
Yes No j 

TIel'etta U,S.A. Corp, 
Yes / No 

TII'owning Arms Company 
Yes No j 

J3l-yco AI'ms 
Yes No j 

Calico Light Weapons Systems, Inc. 
Yes No j 

Charco, Inc. 
Yes No j 

Colt's Manufacturing Co., Inc, 
Yes No j 

Davis Industl"ies, Inc. 
Yes No j 

European American Armory Corp. 
Yes No j 

Freedom Arms Co. 
Yes No j 

Glock, Inc. 
Yes No j 

H \.~ R 1871, Inc. 
Yes No j 

International Armament Corporation, d/b/a Interarms Industries Inc, 

SWI 

fur 
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Yes No j 

Jennings Firearms, Inc. 
Yes No j 

KBJ., Inc. 
Yes No j 

Navegar, Inc., d/b/a Intratcc Firearms 
Yes No j 

Pm·a-Ol·dnancc Manufacturing, Inc. 
Ye,; No j 

Phoenix Arms, Inc. 
Yes No j 

Sigal'lTIs, Inc. 
Yes No / 

Smith &: Wesson Corp. 
Ycs No j 

Springfield, Inc. 
Yes No j 

Sturlll, Hugcl' and Co., Inc. 
Yes ' No / 

Sundance Industries, Inc. 
Yes No j 

Tam'us Inte1'l1ational ManufactUl'ing, Inc. 
Yes / No 

Go no further as to those defendants for 

\\'hom you answered "No." If you an

.<wered "No" as to all defendants, go no 

fllrther. 

Ill. Apportion each defendant's share of 
:iabilitJ' for the plaintiffs damages only as 

:'J those defendants as to whom you an
:,wel'ed "Yes" in both A and B. (The total 

need not equal 100%): 

American Arms, Inc .. 23% 

Arcadia Machine & Tool, Inc. __ % 

Beretta U.S.A. Corp. 6.03% 

Browning AI'ms Company __ % 

BI'Yco Arms __ % 

Calico Light Weapons Systems, Inc. 

-_% 

Charco, Inc. __ % 

Colt's Manufacturing Co., Inc. -_% 

Davis Industries, Inc. -_% 

European Amel'ican Armory Corp. 
-_% 

Freedom AI'ms Co. -_% 

Glock, Inc. __ % 

H & R 1871, Inc. _% 

International Armament Corporation, 
d/b/a Interarms Industries Inc. -_% 

Jennings Firearms, Inc. -_% 

K.B.I., Inc. _ % 
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Nuvegar, Inc., d/b/a Intratec Firearms ries and damages he sustained, as defined 
-_% in the jury instructions: 

Para-Ordnance Manufacturing, Inc. 
-_% 

Phoenix Arms, Inc. __ % 

Sigul'ms, Inc. __ % 

Smith & Wesson Corp. __ % 

Spl'ingfield, Inc. __ % 

Sturm, Hugel' and Co., Inc. __ % 

Sundance Jndustries, Inc. __ % 

Taul'lls 1 ntcmutional Manufacturing, 
Inc. 6.8% 

D. Computation of Damages 

1. Steven Fox 

For each of the following elements of 
damage, state what dollar amount, if any, 
would compensate Steven Fox for the inju-

Loss of Services 

Medical expenses 

(a) Past conscious pain and suffering. 
emotional distress, and the diminu. 
tion of the quality of life $2,000,000 

(b) Past disability 

(c) Future conscious pain and suffeling. 
emotional distress and diminution o( 
the quality of life $1,950,000 

(d) Future disability 

(e) Future economic loss due to lo~t 
cumings or reduction in earning ra. 
pacity 

Cf) Future medical expenses 

2. Gail Fox 

For each of the follo\,ing elements of 
damage state what dollar amount, if any. 
would compensate Gail Fox for her dam
ages, as defined in the jUl'Y instructions: 

Heasonable value of nursing sel'vices $50,000 

Cost of Upbringing and Edueation of Steven Fox To Age 18 from the 
Time of Shooting 
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lished, the equation of justice should be 
deemed to have changed. Regrettably, how
ever, the more complex the fraud, and the 
larger the number of parties involved, the 
less likely the case is to proceed to trial on a 
given trial date. Often, defendants plead 
guilty at the last moment before trial, and 
often they waive their Fifth, Amendment 
privilege by testifying at trial. In such 
cases, it is hard to see in hindsight how the 
interests of justice have been served by per
mitting the defendant to delay his civil case. 

The prospect that the criminal trial will 
eliminate the obstacle to obtaining the defen
dant's testimony at the civil trial is likely to 
be illusory. In all cases in which the defen
dant is found guilty the privilege will remain 
until after the appeal. Most importantly, 
however, the thought that the defendant's 
right not to incriminate himself by testifying 
in a civil case should be directly proportional 
to the government's ability to prove a case 
against him without his testimony is illogical 
and unsound. 

4. The Interests of Judicial Administra
tion 

Another factor weighing against a stay is 
the court's interest in managing its own cal
endar. Molinaro, 889 F.2d at 903. In the 
Pre-Trial Conference Order lodged with this 
court, the parties estimated a ten-to-twelve 
day jury trial. This court's calendar is bur
dened with its own criminal proceedings that 
have priority over IBM's civil action. A stay 
would disrupt the court's calendar by indefi
nitely postponing trial as the defendants' 
criminal proceedings wend their way through 
the state criminal justice system. 

Not only would a stay prevent IBM from 
obtaining a speedy civil remedy, but it would 
waste scarce judicial resources. As another 
court observed, "a policy of issuing stays 
solely because a litigant is defending simulta
neous multiple suits would threaten to be
come a constant source of delay and an inter
ference with judicial administration." Arden 
Way Associates v. Boesky, 660 F.Supp. 1494, 
1497 (S.D.N.Y.1987) (citing Paine, Webber, 
Jackson & Cu'ltis Inc. v. Andrus, 486 
F.Supp. 1118, 1119 (S.D.N.Y.1980»). 

Finally, a stay of this action would render 
much of the completed trial preparation use-

less. At this point, the parties essentially 
have completed all pre-trial work under Lo
cal Rule 9. Needless to say, delay of this 
trial would require much of this work to be 
redone later, at undue expense and burden to 
all concerned. 

III. 

CONCLUSION 
Defendants' motion and the record before 

the court provide no basis for staying or 
continuing this action pending the outcome of 
defendants' criminal proceedings. The inter
ests of the court, the potential prejudice to 
the plaintiff and public policy compel prompt 
prosecution of this action. 

IT IS SO ORDERED. 

Eben W. HASKELL, Plaintiff, 

v. 
TIME, INC. and Time Warner, 

Inc., Defendants. 

Eben W. HASKELL, Plaintiff, 

v. 
PUBLISHERS CLEARING 

HOUSE, Defendant. 

Eben W. HASKELL, Plaintiff, 

v. 

The READER'S DIGEST ASSOC., 
INC., Defendant. 

Eben W. HASKELL, Plaintiff, 

v. 
AMERICAN FAMILY PUBLISHERS, 

Defendant. 

Nos. Civ-S-93-1l65 DFL GGH through 
Civ-S-93-1167 DFL GGH and Civ-

8-93-1313 DFL GGH. 

United States District Court, 
E.D. California. 

June 13, 1994. 

Consumer brought action for injunctive 
relief, monetary damages, and attorney fees 
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on behalf of himself and general public of 4. Federal Civil Procedure ~628, 629 
California against publishers using sweep- Complaint is deemed to include any doc
stakes entries to solicit magazine· sub scrip- uments attached to it as exhibits and any 
tions, alleging false advertising, unfair busi- documents incorporated by reference. Fed. 
ness pr-actices, illegal sweepstakes, and ille-- Rules Civ.Proc.Rule 10(c), 28 U.S.CoA 
gal lotteries. On defendants' motions to dis-
miss, the District Court, Levi, J., held that: 5. Consumer Protection ~7 
(1) exemplars of sweepstq.kes solicitations 
could be considered on motion to dismiss, 
despite not being incluqed in complaint; (2) 
reasonable consumer rather than unwary 
consumer was appropriate standard in which 
to test claim of false or misleading advertis
ing; (3) alleged misrepresentations were not 
misleading; (4) consumer failed to allege suf
ficient facts to pierce corporate veil of parent 

"Reasonable consumer," rather than 
"unwary consumer," was appropriate legal 
standard for evaluating false or misleading 
advertising and unfair business practices 
claim under California law; mailings were 
sent to millions of California residents, not to 
group of particularly susceptible and naive 
consumers. West's Ann.Cal.Bus. & Prof. 
Code § 17200. 

corporation as alter ego of magazine publish- 6. Consumer Protection ~7 
er; and (5) sweepstakes were not illegal con-
tests or lotteries. 

Dismissed. 

1. Federal Civil Procedure <:;=>1832 
Exemplars of sweepstakes solicitations 

submitted by defendants in their motions to 
dismiss complaint alleging false advertising 
in sweepstakes entries included with their 
subscription advertisements could be con sid- . 
ered with their motions, though examples of 
mailings were not attached as exhibits to 
complaints, where there was no challenge to 
authenticity of exemplars, and exemplars 
contained language specifically attacked in 
complaint; plaintiffs hope that discovery 
would somehow turn up favorable examples 
was not sufficient to deprive defendants of 
their opportunity to avoid burdens of discov
ery through motion to dismiss. Fed.Rules 
Civ.Proc.Rules 10(c), 12(b)(6), 28 U.S.C.A. 

2. Federal Civil Procedure ~1832 
Ordinarily motion to dismiss is ad

dressed to four corners of complaint without 
consideration of other documents or facts 
outside complaint. Fed.Rules Civ.Proc.RuIe 
12lb)(6), 28 U.S.C.A. 

3. Federal Civil Procedure <:;=>1829 
In considering motion to dismiss, court 

must accept as true allegations of complaint 
in question, construe pleading in light most 
favorable to party opposing motion, and re
solve all doubts in pleaders favor. Fed. 
Rules Civ.Proc.Rule 12(b)(6), 28 U.S. CA .. 

Advertising that amounts to mere "puf
fery," which are vague, highly subjective 
claims, is not actionable in false advertising 
and unfair business practices claim because 
no reasonable consumer relies on puffery. 
West's Ann.CaI.Bus. & Prof. Code §§ 17200, 
17204, 17500. 

7. Consumer Protection <S=>38 

If alleged misrepresentation, in context, 
is such that no reasonable consumer could be 
misled, allegation of false or misleading ad
vertising may be dismissed as matter of law. 
West's Ann.Cal.Bus. & Prof.Code § 17500. 

8. Consumer Protection <S=>6 

Statements in sweepstakes solicitation 
that recipient has real chance to win were 
not actionable under California law, where 
any reasonable recipient would understand 
that these were mass mailings. as part of 
advertising campaign, and rules clearly re
vealed projected odds of winning any prize. 
West's Ann.CaI.Bus. & Prof.Code § 17500. 

9. Consumer Protection <:;=>6 

Statements and pictures of checks for 
$5,000,000 in sweepstakes solicitations were 
not misleading under California law in not 
showing that amount will be reduced by tax
es and paid over time; disclosure that prize 
is paid in annual payments over 30 years was 
repeatedly made with more than sufficient 
prominence, and rules stated that taxes were 
to be paid by winner. West's Ann.Cal.Bus. 
& Prof.Code § 17500. 
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10. Consumer Protection ~6 

Statements in sweepstakes solicitations 
that time is of essence and that failure to 
return entry by certain date will forfeit recip
ient's chances of winning were not mislead
ing, though recipients may receive future 
opportunities to enter; statements suggested 
only that particular opportunity would be 
foreclosed if not acted upon. West's Ann. 
Ca1.Bus. & Prof.Code § 17500. 

11. Consumer Protection ~6 
Statement that recipients who order 

magazine subscription through sweepstakes 
solicitation are preferred customers was not 
misleading under California law, where term 
was never used in exemplar to imply that 
recipients will receive priority treatment or 
any advantage in sweepstakes. West's Ann. 
Cal.Bus. & Prof. Code ,§ 17500. 

12. Consumer Protection <P7 

Advertisements containing sweepstakes 
solicitation were not misleading on ground 
that sweepstakes rules appeared in 'smaller 
type than words in advertisement. West's 
Ann.Cal.Bus. & Prof.Code § 17500. 

13. Consumer Protection ~6 
Statement in exemplar containing 

sweepstakes solicitation that "if address label 
below contains the winning number and you 
return it * * '" you'll see on NBC TV that 
you've just won ten million dollars!" was not 
misleading under California law, since no 
reasonable recipient could view mass mailing 
as announcement that recipient had been 
selected as winner. West's Ann.Cal.Bus. & 
Prof. Code § 17500. 

14. Consumer Protection ¢':o>6 

Statement in sweepstakes solicitation 
that recipient is finalist who is now just one 
step away from winning was at most form of 
puffing, which would not be actionable as 
false or misleading under California law. 
West's Ann.CaLBus. & Prof.Code § 17500. 

15. Consumer Protection ¢':o>38 

Recipient of sweepstakes solicitation 
failed to allege sufficient facts to warrant 
piercing corporate veil of parent corporation 
of magazine publishers, where corporations 
kept separate records, there was no allega-

tion that subsidiary was fraudulently incorpo. 
rated to protect parent, and subsidiary had 
sufficient annual sales to be able to respond 
to any restitutio nary award. 

16. Corporations ¢':o>l.4(l) 

Decision to pierce corporate veil is guid. 
ed by amount of respect given to separate 
identity of corporation by its shareholders, 
degree of injustice visited on litigants by 
recognition of corporate entity, and fraudu
lent intent of incorporators. 

17. Lotteries ¢':o>3 

Sweepstakes did not amount to illegal 
lotteries or contests, where only payment 
required was 29-cents postage. West's 
Ann.Cal.Penal Code § 319. 

18. Lotteries <P3 

"Presidential Skill Contests" requIrIng 
listing of presidents in order of date of ser
vice, answering essay question and wordfind 
were contests, not illegal lotteries under Cali· 
fornia law, where game required skill and 
involved consideration, and rules explained 
how entries would be judged and players 
could improve their responses and their 
chances of winning. West's Ann.Cal.Bus. & 
Prof. Code § 17539.3(e). 

19. Lotteries e=>3 

In considering whether game requires 
skill to qualify as contest under California 
law, court looks to whether players exercise 
some control over outcome. West's Ann.Cal. 
Bus. & Prof.Code § 17539.3(e). 

Harold A. Berliner, Richard Ellers, Neva
da City, CA, for Haskell. 

Jeffrey N. Brown, Laura A. Vossman, 
Morgan, Lewis & Bockius, Los Angeles, CA, 
for Publishers Clearing House. 

William I. Edlund, Emmett C. Stanton, 
Melanie A. Sherk, San Francisco, CA, for 
The Reader's Digest Assoc., Inc. 

Douglas E. Mirell, Loeb & Loeb, Los An
geles, CA, for American Family Publishers. 
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MEMORANDUM OF DECISION (1) that the recipient has already been select-

AND ORDER ed as the winner or has an excellent chance 

LEVI, District Judge, 

Plaintiff seeks to enjoin various of the 
statements made by defendants in their· 
\\idely distributed magazine sweepstakes so
licitations. Plaintiff Eben Haskell brings 
suit on behalf of himself· and the general 
public of California against defendants Time 
Warner, Inc. ("Time Warner"), Time, Inc. 
("Time"), Publishers Clearing House 
("PCH"), The Reader's Digest Association, 
Inc. ("RDA"), and American Family Publish
ers ("American'V All defendants except 
Time Warner solicit magazine subscriptions 
through the mai1.2 To enlist subscribers, 
defendants include "sweepstakes" entries 
"ith their sUbscription advertisements. In 
four separate complaints, Haskell asserts 
that each defendant's mailings amount to (1) 

false and misleading advertising in violation 
of Cal.Bus. & Prof.Code § 17500; (2) unfair 
business practices in violation of Cal.Bus. & 
Prof. Code §§ 17200 & 17204 3; (3) illegal 
sweepstakes in violation of California's con
test regulations at Cal.Bus. & Prof. Code 
§ 17539.3(£); and (4) illegal lotteries in viola
tion of Cal.Penal Code §§ 319-328 and Cal. 
Bus. & Prof.Code §§ 17204 and 17535. 
Plaintiff seeks injunctive relief enjoining fu
ture conduct, appointment of a receiver to 
restore monies paid by California residents 
for magazine subscriptions as a result of 
defendants' sweepstakes promotions, and at
torney's fees. Jurisdiction is premised upon 
diversity. 

Al; to the false advertising and unfair com
petition claims, plaintiff identifies certain al
legedly misleading statements in each of the 
complaints and contends that these state
ments create a number of false impressions: 

l. HaskcII originally brought suit against all de
fendants jointly in Case No. Civ-S-93-SI S. This 
court ordered the severance of claims against 
each defendant in its June 3D, 1993 order. 

2. Time Warner, Inc. is joined as the parent cor· 
poration of Time, Inc. although Time Warner 
does not engage in any direct advertising 
through sweepstakes mailings. 

3. The unfair business practice claim is based on 
the same conduct alleged in the false and mis
leading advertising claim. 

of winning when neither proposition is true; 
(2) that the prize will be awarded as a lump 
sum when in fact it is a payout over 30 years 
from which taxes must be paid; (3) that if 
merchandise is ordered with the return of 
the notification, th,e chances of winning will 
be improved when this is not the case; and 
(4) that the notification must be returned 
promptly, creating a false sense of urgency, 
when numerous future opportunities to par
ticipate in the same sweepstakes \vill be pro
vided.4 Each of the complaints specifically 
lists and quotes in some detail the defen
dant's false statements that contribute to 
these four misimpressions. A summary of 

. these statements is attached as appendices 
A-D. Defendants contend that the alleged 
misstatements are pulled out of context and 
are not misleading when read in context or 
amount to harmless puffmg of no significance 
to any reasonable recipient. 

Plaintiff also claims that the sweepstakes 
are contests within section 17539.3(£), and 
that they fail to comply particularly with the 
statutory disclosure requirements for con
tests. In the alternative, plaintiff claims that 
the sweepstakes are illegal lotteries in viola
tion of the Cal.Penal Code §§ 319-328 be
cause they give the impression that those 
who order magazines will be favored and in 
fact do favor those who place orders. Final
ly, plaintiff contends that the "skill contests" 
conducted by defendants RDA and PCH are 
illegal lotteries because they are only open to 
addressees who order and because they do 
not require any "skill." Defendants contend 
that the Penal Code provisions cannot be 
enforced in a private civil suit; that the 
sweepstakes do not meet the definition of 

4. There is an overlap between the alleged misim
pression as to urgency and the alleged misim
pression concerning the recipient's chances of 
winning. Plaintiff alleges that recipients are led 
to believe that their chances have been improved 
because they have been particularly selected and 
have made it into a smaller group of so-called 
"finalists." The supposed urgency stems from 
the importance that the recipient not forego this 
special opportunity. 
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lottery in any event because of the absence of 
consideration; and that the RDA and PCR 
"skill contests" are not lotteries because they 
require both skill and consideration. 

Defendants bring motions to dismiss all 
causes of action for failure to state claims on 
which relief may be granted. Defendant 
Time also moves to dismiss Time Warner as 
an improperly joined defendant. For the 
reasons stated below; defendants' motions to 
dismiss Haskell's claims are granted in major 
part. without prejudice. 

I. Fal$e Adve?tising and Unfair Busi
ness Practice Claims 

A. Defendants' Exemplars 

[1-3] A preliminary issue arises as to 
whether the exemplars of the sweepstakes 
solicitations, submitted by defendants with 
their motions, properly may be considered on 
a motion to dismiss. Ordinarily, a motion to . 
dismiss under Fed.R.Civ.P. 12(b)(6) is ad
dressed to the fow' corners of the complaint 
without consideration of other documents or 
facts outside of the complaint.5 Although 
each of the complaints at issue contains nu
merous quotations from each of the defen
dant's sweepstakes maners, plaintiff has not 
attached any examples of the particular mail
ers under consideration as exhibits to the 
complaints. Defendants seek to argue that 
the statements attacked by plaintiff, when 
viewed in context of the entire mailing, are 
either not misleading or are non-actionable 
puffery. They contend that such an argu
ment is proper on a motion to dismiss and 
need not wait for summary judgment. See 
Cook, Perkiss & Liehe v. Northern Cal. Col-

5. In considering a motion to dismiss, the court 
must accept as true the allegations of the com
plaint in question, Hospital Bldg. Co. v. Rex Hos
pital Trustees, 425 U.S. 738, 740, 96 S.Ct. 1848, 
1850-51, 48 L.Ed.2d 338 (1976), construe the 
pleading in the light most favorable to the party 
opposing the motion and resolve all doubts in the 
pleader's favor. Jenkins v. McKeithen, 395 U.S. 
4!1, 421, 89 S.Ct. 1843, 1848-49, 23 LEd.2d 
404 reh'g denied, 396 U.S. 869, 90 S.Ct. 35, 24 
L.Ed.2d 123 (1969). A motion to dismiss for 
failure to state a claim should not be granted 
unless it appears beyond doubt that plaintiff can 
prove no set of facts in support of the claim that 
would entitle him to relief. "A court may dis
miss a complaint only if it is clear that no relief 

lection Serv., Inc., 911 F.2d 242 (9th Cir. 
1990). And they argue that it is unfair to 
defendants that they should be disabled from 
making a motion to dismiss, based on the 
context of the statements at issue, simply 
because plaintiff has chosen not to attach 
exemplars to his complaints. Defendants ask 
the court to consider exemplars of the mail
ings on this .motion to dismiss without con
verting the motion to a summary judgment 
motion under Fed.R.Civ.P. 56.6 

(4] Under Fed.R.Civ.P. lO(c), the com
plaint is deemed to include any documents 
attached to it as exhibits as well as any 
documents incorporated into the complaint 
by reference. If the court chooses to look to 
other documents, such as those attached by a 
defendant to its motion to dismiss, "the mo
tion shall be treated as one for summary 
judgment and disposed of as provided in 
Rule 56, and all parties shall be given reason
able opportunity to present all material made 
pertinent to such a motion by Rule 56." 
Fed.R.Civ.P. 12(b). This rule is mandatory. 
See Carter v. Stanton, 405 U.S. 669, 671, 92 
S.Ct. 1232, 1234, 31 L.Ed.2d 569 (1972). 

Defendants argue that there is an excep
tion to the general rule barring consideration 
of documents outside the complaint in cases 
in which specific documents lie at the heart 
of a complaint but are not attached to the 
complaint. In these circumstances, defen
dants suggest, the court fairly may consider 
the documents as incorporated by reference 
into the complaint without violating the rule 
that motions to dismiss should be resolved 
without reference to materials extrinsic to 
the complaint. 

could be granted under any set of facts that could 
be proved consistent with the allegations." Hi
shon v. King & Spalding, 467 U.S. 69, 73, 104 
S.Ct. 2229, 2232, 81 L.Ed.2d 59 (1984), citing 
Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 
99, 101-02, 2 L.Ed.2d 80 (1957); see also Palmer 
v. Roosevelt Lake Log Owners Ass'n, 651 F.2d 
1289, 1294 (9th Cir.1981). 

6. Both the defendants and the plaintiff have stat· 
ed that they do not wish this motion to be treated 
as one for summary judgment. ("[A]II parties to 
this motion agree that this is not a motion for 
summary judgment and should not be treated as 
one." (PI. 's Mem.Opp.Mot. Dismiss at 4.)) 
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Defendants rely particUlarly on securities 
cases in which consideration of· documents 
integral to the complaint has been held prop
er on a motion to dismiss even though the 
documents were not attached to the com
plaint. Thus, in Kramer v. Time Warner 
Inc., 937 F.2d 767, 774 (2d Cir.1991), the 
court found that it was permissible to take 
judicial notice of publicly filed disclosure doc
uments and to consider such documents on a 
motion to dismiss.7 The rule in Kt'amer for 
publicly filed documents was broadened in I. 
Meyer Pincus & Assocs., P.C. v. Oppenheim
er & Co., Inc., 936 F.2d 759 (2d Cir.1991), to 
include documents, whether or not publicly 
filed, that are central to the complaint and on 
which plaintiff has relied in drafting the com
plaint. The court in 1. Meyer Pincus rea
soned that a plaintiff who pleads misrepre
sentations in a partiCUlar document ought not 
be permitted to defeat a motion to dismiss 
through the artifice of not attaching the criti
cal document to the complaint.s In these 
circumstances the rationale for converting a 
motion to dismis!> into one for summary judg
ment-that plaintiff must have sufficient no
tice-"is largely dissipated" because the 
plaintiff had ample notice of a critical docu
ment on which the complaint is based. Car
tee Indus., Inc. v. Sum Holding L.P., 949 
F.2d 42, 47-48 (2d Cir.1991)i see Brass v. 
America.n Film Technologies, Inc., 987 F.2d 
142, 150 (2d Cir.1993) (on 12(b)(6) motion, 
proper to consider "documents either in 
plaintiffs' possession or of which plaintiffs 
had knowledge and relied on in bringing 
suit"). 

7. "[I]t is highly impractical and inconsistent with 
Fed.R.Evid. 201 to preclude a district court from 
considering [public disclosure documents] when 
faced with a motion to dismiss a securities action 
based on allegations of material misrepresenta
tions or omissions. First, the documents are 
required by law to be filed with the SEC, and no 
serious question as to their authenticity can exist. 
Second, the documents are the very documents 
that are alleged to contain the various misrepre
sentations or omissions and are relevant not to 
prove the truth of their contents but only to 
detennine what the documents stated. Third, a 
plaintiff whose complaint alleges that such docu
ments are legally deficient can hardly show prej
udice resulting from a court's studying of the 
documents. Were courts to refrain from consid
ering such documents, complaints that quoted 
only selected and misleading portions of such 

This exception to the general rule is not 
unique to the Second Circuit, see Townsend 
v. Columbia Operations, 667 F .2d 844, 848-
49 (9th Cir.1982) (suggesting that in securi
ties case four documents containing alleged 
misrepresentations, although not literally in
corporated within the complaint, may be con
sidered on a motion to dismiss); Watterson 
v. Page, 987 F.2d 1,.3 (1st Cir.1993) ("courts 
have made narrow exceptions for documents 
the authenticity of which are not disputed by 
thepartiesi for official public records; for 
documents central to plaintiffs' claim; or for 
documents sufficiently referred to in the 
complaint"); In re Wade, 969 F.2d 241, 249 
& n. 12 (7th Cir.1992), nor to securities cases, 
see Fudge v. Penthouse Intemationa.~ Ltd., 
840 F.2d 1012, 1015 (1st Cir.1988) (libel); 5 
C. Wright & A. Miller, Federal Practice and 
Procedure § 1327 (2d ed. 1990). 

Plaintiff does not challenge the authentici
ty of the exemplars submitted by each defen
dant, and the exemplars indeed contain the 
language specifically attacked by plaintiff in 
the complaint. Plaintiff does not deny that 
the exemplars, or virtually identical other 
mailings, are in his possession, are central to 
his claim, and are referred to in detail in the 
complaint. Rather, he argues that the exem
plars are not the exact or only mailings on 
which he bases his claims and that they were 
handpicked by the defendants to succeed on 
their motions to dismiss. He suggests that 
he may have exemplars in which the chal
lenged statements appear in a more mislead
ing context or that such examples may turn 
up through discovery. But plaintiff does not 
provide any basis in fact for these conclusory 

documents could not be dismissed under Rule 
12(b)(6) even though they would be doomed to 
failure." 937 F.2d at 774. 

8. "The prospectus is integral to the complaint. 
The claims pleaded therein are based only on an 
alleged written misrepresentation appearing 
within the prospectus; plaintiff alleges no mis
representations stemming from any other source, 
such as words, conduct, or other documentation. 
We therefore decline to close our eyes to the 
contents of the prospectus and to create a rule 
pennitting a plaintiff to evade a properly argued 
motion to dismiss simply because plaintiff has 
chosen not to attach the prospectus to the com
plaint or to incorporate it by reference." 936 
F.2d at 762 (citing Kramer). 
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assertions. He certainly had exemplars ei
ther identical or very similar to -the ones 
provided by defendants when drafting the 
complai!].ts. He has been on notice for some' 
time-at least since the flrst status confer
ence-that defendants intended to make this 
motion to dismiss based on ,exemplars. And 
he has provided no competing examples in 
which the context of the ,alleged misrepresen
tations is different from the exemplars. His 
hope that discovery will somehow turn up 
favorable examples is not sufficient to de
prive defendants of their opportunity to avoid 
the burdens of discovery through a motion to 
dismiss. 

In light of the circumstances here, the 
exemplars provided by defendants may be 
considered as if incorporated by reference 
into the complaints under Rule 10(c).9 A 
ruling to the contrary would permit a plain
tiff in a case such as this, involving allegedly 
misleading statements, to deprive the defen
dant of the opportunity to make a motion to 
dismiss based on the context of the particular 
statements on the bare claim that there may 
be more damaging contexts. This would be 
inconsistent with case law that permits the' 
court to decide as a matter of law whether 
allegedly misleading statements amount to 
mere "puffery" or are factual claims on which 
a reasonable consumer could rely. See Cook, 
Perkiss & Liehe v. Northern Cal. Collection 
Serv., Inc., 911 F.2d 242, 245 (9th Cir.1990)j 
In re All Terrain Vehicle Litig., 771 F.Supp. 
1057, 1060~1 (C.D.CaI.1991). Cj. In re Veri
Fone Sec. Litig., 11 F.3d 865 (9th Cir.1993) 
(district court properly dismisses securities 
claims on basis that the statements at issue 
are not material); Raab v. General Physics 
Corp., 4 F.3d 286 (4th Cir.1993) (on motion to 
dismiss court finds that no reasonable inves
tor would rely on certain of the allegedly 
false statements). 

B. Reasonable Person or Unwary Con
sumer 

[5] The parties disagree as to whether 
the "reasonable consumer" is the appropriate 

9. Plaintiff asserts that he relies not only on the 
mailings but also on television advertising in 
making his claims of false advertising and unfair 
business practice. But the allegedly false televi
sion advertising is not identified in the com-

standard by which to test a claim of false or 
misleading advertising in violation of 
§ 17200. Plaintiff argues that the "unwar.,. 
consumer" is the appropriate legal standard 
for determining deceptiveness. Defendants 
contend that the "reasonable person" stan
dard should be applied because this is the 
common standard in the law and because it is 
the standard used by the Federal Trade 
Commission in interpreting section 5 of the 
Federal Trade Commission Act, 15 U.S.C. 
§ 45(a)(1), on which the California Unfair 
Business Practices Act is based. 

Defendants have the better of this argu
ment for a number of reasons. First, the 
reasonable person standard is well ensconced 
in the law in a variety of legal contexts in 
which a claim of deception is brought. It is 
the standard for false advertising and unfair 
competition under the Lanham Act, see Cook, 
Perkiss& Liehe, Inc., supra, 911 F.2d at 
246j S~ony Products, Inc. v. Guerlain, Inc., 
513 F.2d 716, 723 (9th Cir.1975), for securi
ties fraud, VeriFone, supra, 11 F .3d at 869 
("our central inquiry is whether a reasonable 
investor would have been misled about the 
nature of his investment"), for deceit and 
misrepresentation, Kruse v. Bank of Amer· 
ica, 202 Cal.App.3d 38, 248 Cal.Rptr. 217, 226 
(1988) ("guileless action in relying on a state
ment on which no reasonable person would 
rely is not justifiable reliance"); Lynch v. 
Cook, 148 Cal.App.3d 1072, 196 Cal.Rptr. 544 
(1983), and for common law unfair competi
tion, Sunset House Distrib. Corp. v. Coffee 
Dan's, Inc., 240 Cal.App.2d 748, 50 Cal.Rptr. 
49, 54 (1966) ("unfair competition rests on a 
confusion ... on the part of the public as a 
whole, acting as reasonable persons"). This 
list no doubt could be much expanded. Sec
tion 17500 of the Business and Professions 
Code, on which plaintiff proceeds, in no way 
expressly departs from the "reasonable per
son" standard so well rooted in the law. In 
the absence of language indicating that the 
statute does depart, the court will not infer 
such a departure in a case involving mass 
mailings to a large portion of the public. 

plaints in violation of Fed.R.Civ.P. 9(b). Since 
the court grants leave to amend the complaints, 
if indeed there are specific allegations to be 
made concerning television advertising, plaintiff 
may include them in the amended complaints, 
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Indeed, by explicitly imposing a "reas~nable 
care" standard on advertisers, § 17500 impli
edly adopts such a standard for consumers as 
well: unless particularly gullible consumers 
are targeted, a reasonable person may expect . 
others to behave reasonably as well. See 
Ford Dealers Ass'n v. Department of Motor 
Vehicles, 32 Ca1.3d 347, 185 Cal.Rpti-. 453, 
466, 650 P.2d 328, 341 (1982) (society must 
conform to reasonable person standard and 
advertiser must conform to abilities of the 
average reader).lO 

It bears emphasis that the complaints in 
this case allege that defendants' mailings are 
sent to millions of California residents and 
not to a group of "particularly susceptible 
and naive" consumers, such as preschool chil
dren. See Committee on Children's Tele~i

sion, Inc. v. General Foods Corp., 35 Ca1.3d 
197, 197 Cal.Rptr. 783, 793, 673 P.2d 660, 670 
(1983). In such a situation a reasonable ad
vertiser could be held to a different standard. 

Second, the Unfair Business Practices Act 
is one "of the so-called 'little FTC Acts' of 
the 1930's, enacted by many states in the 
wake of amendments to the Federal Trade 
Commission Act enlarging the commission's 
regulatory jurisdiction to include unfair busi
ness practices that harmed, not merely the 
interest of business competitors, but of the 
general public as well." Rubin v. Green, 4 
CalAth 1187, 17 Cal.Rptr.2d 828, 836, 847 
P.2d 1044, 1052 (1993). See Bank of the West 
v. Superior Court, 2 Cal.4th 1254, 10 Cal. 
Rptr.2d 538, 544, 833 P.2d 545, 551 (1992). 
Because of this relationship between the Un
fair Business Practices Act and the Federal 
Trade Commission Act, judicial interpreta
tions of the federal act have persuasive force. 
See Mangini v. R.J. Reynolds Tobacco Co., 
22 CaLApp.4th 628, 21 Cal.Rptr.2d 232, 240-
41 (1993); People ex reL Mosk v. National 
Research Co. of pal., 201 CaLApp.2d 765, 20 
Cal.Rptr. 516, 522 (1962). Since 1982 the 
FTC has interpreted "deception" in Section 5 
of the Federal Trade Commission Act to 

10. The statement in some of the case law to the 
effect that § 17500 protects "unwary consum
ers" is only descriptive of the effect of § 17500 
and does not set the standard for liability. The 
reasonable consumer may well be unwary. The 
use of this language does not suggest that the Act 
protects the unwary, unreasonable consumer. 

require a showing of "potential deception of 
'consumers acting reasonably in the circum
~tances,' not just any consumers." South
west Sunsites, Inc. v. F.T.C., 785 F.2d 1431, 
1436 (9th Cir.1986) relying on Cliffdale As-
80CS., Inc:, 3 CCH Trade Reg.Rep. 1122,137, 
103 F.T.C. 110 (1984). 

In short, in view of the allegations here, 
the false or misleading advertising and unfair 
business practices claim must be evaluated 
from the vantage of a reasonable consumer. 

C. The Allegations 

L Standards 

[6, 7] Advertising that amounts to "mere" 
puffery is not actionable because no reason-

, able consumer relies on puffery. The distin
guishing characteristics of puffery are vague, 
highly subjective claims as opposed to specif
ic, 'detailed factual assertions. See Cook, 
Perkiss & Liehe, 911 F.2d at 246. Whether 
the alleged misrepresentations amount to 
mere puffery may be determined on a motion 
to dismiss. Id. at 247. Similarly, if the 
aJleged misrepresentation, in context, is such 
that no reasonable consumer could be misled, 
then the allegation may also be dismissed as 
a matter of law. 

2. Haskell v. The Reader's Digest Associ
ation 

At paragraph 11 of the complaint, the al
leged misrepresentations are detailed. (See 
Appendix A.) 

[8J (a) 1111 11 (A), (B), (F), and (I) address 
statements to the effect that the recipient 
has a real chance to win, for example, 
''You've never been closer to having a chance 
to win $5,000,000.00" or that the recipient is 
lucky or pre-selected. At worst these state
ments are mere puffing. Any reasonable 
recipient, even if unsophisticated, under
stands that these are mass mailings as part 
of an advertising campaign. The rules are 

Nor do statements that the Act protects the "pub
lic as a whole" suggest a different standard from 
the average or reasonable member of the public. 
See Sunset House Distrib. Corp. v. Coffee Dan's, 
Inc., supra, 240 Cal.App.2d 748, 50 Cal.Rptr. at 
54 ("the public as a whole, acting as reasonable 
persons") . 
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set forth ¥early, in a box headed "How the 
Sweepstakes Works," and reveal the project
ed odds of winning any prize. . These allega
tions are dismissed. 

[9] (b) ~1T l1(C), (G), (H), and (0) address 
statements concerning the amount of the 
prize as $5 million. Plaintiff contends that 
the statements and pictures of checks are 
misleading because the amount win be re
duced by taxes and' will be paid over time. 
Yet the disclosure that the prize is paid in 
annual payments over 30 years is repeatedly 
made with more than sufficient prominence. 
The rules state that taxes are to be paid by 
the winner, and even if they did not, no 
misrepresentation as to responsibility for 
taxes is made or is fairly inferred. These 
claims fail. 

[10] (c) ~~ 11(D) and (K) concern state
ments to the effect that time is of the essence 
and that failure to return the entry by a. 
certain date will forfeit the recipients' 
chances of winning. Alternativ~ly, an early 
entrant is entitled to an additional $100,000 
and is a "preferred customer." The plaintiff 
claims that statements such as these are 
misrepresentations because recipients may 
well receive future opportunities to enter. 
But the statements do not suggest that other 
opportunities will not be provided, only that 
this opportunity is foreclosed if not acted 
upon. There is nothing misleading about 
these statements. To the extent that they 
seek to create a sense of urgency they are a 
form of puffing typical of the "don't delay" 
exhortation that consumers hear and ignore 
daily,u These allegations are dismissed. 

[11] (d) 1T ll(E) attacks the statement 
that recipients who order will receive priority 
handling as a "preferred customerY Plain
tiff contends that this statement, in conjunc
tion with the statements in ~~ l1(L) and (M); 
providing a special contest for those who do 
order, suggests that the chances of winning 
will be enhanced if the recipient orders a 
subscription when this is not true (and would 
violate the California Lottery Statute were it 

11. The court notes that RDA does not cite to the 
place in the exemplars where the statements 
quoted in the complaint are made concerning the 
one time nature of the solicitation. 

true). RDA argues that in numerous places 
the solicitation states that those who do not 

. order are still eligible for the sweepstakes if 
they return the entry form in the "no".envel
ope. The "preferred customer" language ap
pears in several places in the mailing to 
describe recipients who have ordered maga
zines in the past and are eligible for an 
additional $W,OOO prize. But the term "pre
fen'ed customer" is never used in the exemp
lar to imply that such recipients will receive 
"priority" treatment or any advantage in the 
sweepstakes. It is possible that plaintiff may 
have other exemplars in which a suggestion 
of priority or advantage is made, and this 
would provide a basis for an amended com
plaint. As it is, however, the allegation is 
unsupported by the exemplar and no reason
able recipient would understand the "pre
ferred customer" language in the way alleged 
in the complaint. This allegation is dis
missed. 

[12] (e) 'IIl1(J) concerns the fashion in 
which the official rules are printed but alleg
es no misrepresentation. Although the 
sweepstakes rules appear in smaller type 
than the words in the ·advertisement, they 
are not illegible or misleading. ~ l1(N) ad
dresses the statement that the letter is from 
the "treasury department" or contains "offi_ 
cial business." All of the envelopes clearly 
state that the sender is the Reader's Digest 
Association, and this is made equally appar
ent by the contents of the envelope. Both of 
these allegations are dismissed. 

3. Hask~ll v. Americ~n Family Publish
ers . 

[I3] At paragraph 10 of the complaint, 
the alleged misrepresentations are identified 
as' follows: 12 

(a) 'II'IIIO(A)' and (M) address statements 
alleg~dly to the effect that the recipient is a 
finalist or winner who has already won $10 
million. Viewed in' context 'this allegation is . 
not well taken.' The con:iplaint alleges that 
the solicitation states that the recipient "has 
just won Ten Million 'Do~lars!" In fact, the 

12. (See Appendix B.) 
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exemplar states, "If the Address Label below 
contains the winning number and yqu return 
it .... you'll see on NBC TV that you've just 
won ten million dollars!" No reasonable re
cipient could view this mass mailing as an 
announcement that the recipient in fact ha~ 
been selected as the winner. The solicitation 
clearly requires additional action by the re
cipient before the recipient could even be 
eligible for the prize. 'This claim is dis
missed. 

[14] (b) 1l1l1O(B) and (N) address state
ments to the effect that the recipient is a 
finalist who is now just one step away from 
winning. The exemplar reveals that the use 
of the word "finalist" and "winner" are at 
most a form of puffing. Indeed, the exemp
lar implicitly acknowledges that many who 
receive the solicitation ignore it by war~ing 
tllat in some instances those who ignored the 
solicitation had a \\-inning number. These 
allegations are dismissed. 

(c) 111110(C), (D), (H), and (K) address 
statements to the effect that the ,vinner 'will 
be a millionaire and that the value of the 
grand prize is $10 million to be paid in 
"cash." The official rules, the photographs 
of the prize money, and the official prize 
registration contained in the mailing clearly 
convey that the prizes are paid in install
ments. To the extent that plaintiff contends 
that the term "cash" is misleading because 
payments are actually made by check, the 
allegation is dismissed. The term "cash" 
means payment "in money or by check." 
American Heritage Dictionary 244 (2d CoIl. 
Ed.1985). There is no false statement con
cerning tax consequences. These allegations 
are dismissed. 

Cd) 1l10(E) addresses a statement to the 
effect that failure timely to return the entry 
papers will forfeit the recipient's right to 
compete for the prizes. American Family 
Publishers does not address this allegation in 
its separate brief and the court is unable to 
locate in the exemplar the language para
phrased in the complaint. The exemplar 
states that if the recipient has the winning 

13. Plaintiff may be able to demonstrate by other 
exemplars that the alleged statements are mis
leading in context. The complaint does not 
quote the precise language. 

entry and fails to return it then the recipient 
will ,lose his or her place to someone else. 
This is not a misleading statement, and this 
allegation is dismissed. IS 

(e) 1111 10(F), (G), and (0) address state
ments allegedly implying that those who pur
chase magazines will be better postured to 
win by receiving, "priority treatment." 14 For 
example, the exemplar states that by order
ing magazines and affIXing the "express 
stamp," "you're sure of getting the FAST
EST ENTRY AND PROCESSING." Also, 
by affIXing the "yes" stamp-indicating a 
magazine order-"we'll be able to spot your 
order immediately and give it top priority." 
The exemplar also warns that failure to or
der could lead to the dropping of the recipi
ent from future mailings: 

We really regret it, but we simply cannot 
afford to keep on writing to groups of 
people who never buy magazines ... 
Those who are dropped now will miss 
out-there's no guarantee of another 
chance for them. There are some terrific 
opportunities coming up, and you can pro
tect YOUR place. 

By contrast, those who do order will "be 
included in all the great news just ahead!" 

Defendant points out that the exemplar 
also states in the official rules that no pur
chase is necessary. According to defendant, 
all that is intended, or that can reasonably be 
understand, by the "priority" language is 
that those who order magazines will have 
their envelopes opened first. 

Viewed in context, the language arguably 
is misleading to a reasonable consumer. The 
language is artfully drafted to imply some 
consequence for not ordering magazines 
which may affect the recipient's chances in 
the sweepstakes. Defendant does not dem
onstrate that no reasonable recipient could 
be misled by the language cited in 111110(F), 
(G), and (0) of the complaint. The motion to 
dismiss is denied as to these sections. , 

14. The allegation in part (0) of paragraph 10 
concerns a statement that the recipient is a pre
ferred customer because of past purchases. The 
exemplar does not include this language. 
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(f) 1I10(I) ~ges that statements and pic- that the~i1ing implies an endorsement of 
tures create a false statement of the lifestyle the sweepstakes by NBC. The statement as 
a winner could reasonably expect. These to When and where the winner will be an. 
statements are either not misleading or con- nounced is not misleading and does not imply 
stitute harmless puffing. The allegation is. an endorsement. At most the language im. 
dismissed. plies that the winner could be announced on 

(g) 1I1110(J) and (L) allege that various 
statements in the mailer imply spons~rship 
by NBC or that the winner will be an
nounced "on" the show, as opposed to "dur
ing" the show in a commercial break. These 
allegations are without substance and are 
dismissed. 

(h) 1I10(M) attacks the print size used for 
the sweepstakes rules in comparison to the 
size of the advertising language. The rules 
are not illegible and their size alone does not 
make them misleading. The allegation is 
dismissed. 

the news itself, suggesting that the event is 
of natronal interest. If this is misleading, it 
is nothing more than puffmg. 

(d) 1I1110(E) imd (0) address statements in 
the mailings that allegedly create a false 
sense of urgency regarding the time for re
. ply. In particular, plaintiff complains that 
the mailing does not reveal that there will be 
future opportunities to enter the sweep
stakes. These statements are not mislead· 
ing. The mailing does not diSguise that 
there may be future opportunities to enter 
the sweepstakes. Indeed, the official rule5 
explain that "you can improve your chances 

4. HaskeU v. Publisher's Clearing House of winning by entering every time you hear 

The alleged false statements are detailed 
at paragraph 10 of the complaint. (See Ap
pendix C.) 

(a) 1111 10(A), (B), (L), (N), and (Q)alleged
ly exaggerate the recipient's chances of win
ning or imply that the recipient has already 
won. In context the alleged statements are 
not misleading as a matter of law but are at 
worst a form of puffing. No reasonable con
sumer would believe that the solicitation 
amounted to a declaration that the recipient 
had already won or that the recipient's status 
as a "finalist" or "guaranteed finalist" was of 
any material significance. 

(b) n 10(C), (D), (R), (1), (K) and (M) 
allege that the mailing exaggerates the 
amount and value of the prize by misrepre
senting, through photographs of houses and 
cars and the like, the lifestyle available to a 
prizewinner, by failing to disclose that the 
payments are made over time, and by failing 
to discuss tax consequences. These claims 
are without merit. The photographs are not 
misleading. The official rules are not in 
illegibly small print, and clearly set forth that 
the payments are to be made over time and 
that tax consequences are the responsibility 
of the winner. 

(c) 1110(J) concerns the television an
nouncement of the winner and the allegation 

from us." 

(e) 1I1110(F) and (G) address plaintiffs 
claim that the mailing suggests that a maga
zine order enhances one's chances of \\inning 
the prize. Unlike the American solicitation. 
however, the PCR mailing does not remotely 
imply that an order increases one's chance~ 
of success. The "express entry" form, avail
able to those who order, states that if the 
recipient orders a magazine, ''we'll automati
cally enter you in every contest in this Bulle
tin .. , That's all you have to do." It does 
not claim "priority" treatment. Indeed, it 
disclaims any advantage to those who order: 
"If you're not ordering this time, enter our 
Sweeps the way you normally would. Either 
way, Good luck!" (Exhibit A-6.) The official 
rules state in bold, capitalized print: "NO 
PURCHASE NECESSARY TO ENTER 
AND WIN." (Exhibit A-4.) The statement 
that those who do not order may be dropped 
from future mailings is also couched in terms 
that do not suggest any adverse consequence 
to the recipient's chances of prevailing with 
this entry form. Mer stating that this may 
be the last mailing, the form states "Even if 
you decide not to order, enter and try your 
luck in our Sweeps anyway," There is none 
of the vague language about foregoing future 
good news that is included in American's 
warning. These claims are dismissed. 
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(e) ~~ 10(P-i-o.--,.t), and (R) deal with state- statement(in context, are not misleading. 
ments concerning the skill contest. lO(Q) It is clear from the exemplar that no reason
and (R) are but puffing. lO(P) is not mis- able addressee could believe that the mailing 
leading and does not suggest that a 'magazine announced that the addressee was already 
order vrill enhance one's chances of winning the winner or was particularly lucky. The 
the sweepstakes. These claims are dis-' official rules disclose that distribution of the 
missed. sweepstakes mailer "is estimated not to ex-

4. Haskell v. Time Warner, Inc., Time 
Inc. 

a. Tirne Warner's Motion to Disrniss 

[15,16] Plaintiff sues defendant Time 
Warner as the alter ego of Time, Inc. and 
American Family Publishers. Time Warner 
seeks dismissal on the basis that there is no 
reason to ignore its corporate structure. 
The decision to pierce the corporate veil is 
guided by three factors: (1) the amount of 
respect given to the separate identity of the 
corporation by its shareholders; (2) the' de
gree of injustice visited on the litigants by 
recognition of the corporate entity; and (3) 
the fraudulent intent of the incorporators. 
Board of Trustees v. Valley Cabinet & Mfg. 
Co., 877 F.2d 769, 772 (9th Cil'.1989). In 
Valley Cabi1w~ the Ninth Circuit refused to 
pierce the corporate veil to force the majori
ty shareholders to pay the corporation's 
debts where there was adequate capitaliza
tion at the inception, separate federal and 
state tax returns were fUed and separate 
records had been kept. Here, Time and 
Time Warner also keep separate records. 
With annual sales of $2 billion, Time should 
be able to respond to any restitutionary 
award. Also, Haskell has not alleged that 
Time was fraudulently incorporated in order 
to protect Time Warner. Because Haskell 
has failed to allege sufficient facts to warrant 
piercing the corporate veil, Time Warner is 
dismissed from the suit. 

b. Til1W, Inc. 's Sweepstakes 

The alleged misstatements in Time's 
sweepstakes are detailed at paragraph 24 of 
the complaint. (See Appendix D.) 

(a) ~~ 24(A), (H), and (K) address state
ments in the mailings that allegedly exagger
aU! the recipient's chances of succeeding, im
ply that the recipient is lucky, or state that 
the recipient is already a ·winner. These 

ceed 900 million." (Exhibit A.) The state-
ment "you're the winner" is preceded by "if 
you return the. grand prize winning entry, 
we'll say." (fd.) These allegations are dis
missed. 

. (b) 1l~ lOeB), (C), (E), (F), (G) and (J) ad
dress the amount of the prize and plaintiffs 
claim that the mailer exaggerates the prize 
by failing to disclose that it is paid over time 
and that taxes may be levied. The exemplar 
demonstrates, however, that Time fully arid 
repeatedly discloses that the payments are 
made in installments rather than as a lump 
sum. The mailing also discloses that a hefty 
tax can be expected on the prize winnings by 
providing for a tax bonus prize. (Exhibit A.) 
The pictures of the lifestyle a winner might 
attain and the replicas of checks are either 
not misleading or constitute harmless puff
ing. These allegations are dismissed. 

(c) 1l10(D) addresses the alleged false 
sense of urgency generated by the statement 
that the entry must be returned by a speci
fied date. In fact, the exemplar explains 
clearly that only eligibility for a bonus prize 
requires a prompt response by a certain 
date. This allegation is dismissed. 

(d) 1l10(K) alleges that the use of terms 
such as "valued customer" creates the im
pression that a purchase order will increase 
the odds of winning. This claim is dismissed. 
The rules and materials repeatedly state that 
no purchase is required. Nor is there any 
language suggesting that those who order 
will receive "priority" or any other advan
tage. 

(e) 1110(1) attacks the size in which the 
rules are printed. The rules are not illegible 
or misleading. The allegation is dismissed. 

II. Contest and Lottery Claims 

[17] Defendants also move to dismiss 
plaintiff's claim that the sweepstakes consti
tute illegal contests or lotteries. Under Cali-

.... .------------
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fornia law, contests are subject to special 
disclosure requirements. See Cal.Bus. & 
Prof.Code §§ 17539.1-3 (West 1987). The 
term "contest" is defmed to include 

any game, contest, puzzle, scheme or plan 
which holds out or offers to prospective 
. . . participants the opportunity to receive 
or compete for gifts, prizes, or gratuities 
as detel1nined by skill or ~ny combination 
of chance and skill and which is, or in 
whole or in part may be, conditioned upon 
the payment of consideration. 

Cal.Bus. & Prof.Code § 17539.3(e) (West 
1987). A lottery is defined as 

any scheme for the disposal or distribution 
of property by chance, among persons who 
have paid or promised to pay any valuable 
consideration for the chance of obtaining 
such property ... 

Cal.Penal Code § 319 (West 1988). 
Haskell asserts that defendants' "sweep

stakes" 15 are actually contests that require 
skill and that are conditioned upon payment 
of consideration. In the alternative, Haskell 
asserts that these sweepstakes are "illegal 
lotteries." 

These allegations are without merit. 
Plaintiff concedes that no purchase is re
quired to enter defendants' sweepstakes, but 
instead asserts that the payment of twenty
nine cents postage is "valuable consider
ation." This assertion is untenable. The 
California Supreme Court has held that a 
requirement that a sweepstakes entrant de
posit the entry form at the sponsor's place of 
business is not "valuable consideration" suffi
cient to state a cause of action under Califor
nia law. California Gas Retailers v. Regal 
Petroleum Corp., 50 Ca1.2d 844, 861-62, 330 
P.2d 778 (1958). The time, energy, and ex-

15. The term "sweepstakes" is used in text to 
refer to the mass mailing entries that do not 
require any purchase to enter. The term "skill 
contest" is used to describe the mailings that are 
sent only to customers after they have placed 
their subscription orders. 

16. Haskell urges the court to follow the reason
ing in State v. Reader's Digest Assoc., Inc., 81 
Wash.2d 259, 501 P.2d 290 (1972). In State v. 
RDA, the Washington Supreme Court held that 
"the time, thought, attention and energy expend
ed by members of the public in studying .. , 
advertising" is consideration sufficient to trans· 

pense required under those rules exceeds the 
twenty-nine cents required here.16 Thus, 
plaintiffs claim that the sweepstakes them. 
selves amount to illegal lotteries or contests 
is dismissed since the defmitions of both 
~'contest" and "lottery" require the payment 
of consideration. Plaintiffs causes of action 
under California's contest and lottery stat. 
utes are dismissed.1.7 

[18,19] To the extent that Haskell at· 
tacks the separate "skill contests" which 
RDA and PCH concededly administer, the 
claims are also dismissed. These skill con
tests are distinct from the sweepstakes and 
are only open to those who make an order 
and enter the contest. With respect to RDA, 
plaintiff appears to attack the invitation to 
play the contest, which RDA agrees involves 
no skill. But the invitation to enter the 
contest is not the ,contest itself, and plaintiff 
fails to detail any claims regarding the actual 
skill contest. This claim against RDA is 
dismissed for failure to plead with particular
ity. Fed.R.Civ.P. 9(b). With respect to 
PCH, its "Presidential Skill Contest" re
quires listing presidents in order of date of 
service, answering an essay question, and a 
"wordfind." (PCH Exs.Supp.Mot.Dismiss, 
Ex. B.) In order to qualify as a contest 
under the statute, the game must require 
some combination of skill and chance, but 
skill need not dominate the game. See Cal. 
Bus. & Prof.Code § 17539.3(e) (West 1987); 
In re Allen, 59 Ca1.2d 5, 6, 27 Ca1.Rptr. 168, 
169, 377 P.2d 280, 281 (1962). In considering 
whether a game requires skill, the court 
looks to whether the players "exercise some 
control over the outcome." Finster v. Keller, 
18 Ca1.App.3d 836, 844, 96 Cal.Rptr. 241, 246 
(1971). PCH's game requires skill. The 
rules explain how entries are judged and 

form the Reader's Digest sweepstakes into an 
illegal lottery under Washington law. Haskell 
has failed to distinguish State v. RDA from Cali
fornia Gas Retailers and the court declines to 
give short shrift to a decision of the California 
Supreme Court on an issue of California law. 

17. It is also apparent from review of the exem
plars that the sweepstakes do not require any 
skill. Similarly, the allegations in the com· 
plaints. even if true, do not establish any require· 
ment of skill to enter the sweepstakes. This is an 
alternative ground on which the illegal contest 
claims are dismissed. 

" .' 

r: 

n 
r 

" tj 

e 

fr 

as 

ve 
"Y 
on 
de 
tu: 
st< 

ad 
to 
bl~ 
yo 
se( 

ch: 
on! 

18. 
p 
n 
n 



ules exceeds the 
here. IS Thus, 

:oepstakes them
~ries or contests 
nitions of both 
:re the payment 
causes of action 
nd lottery stat-

!lat Haskell at
~ontests" which 
administer, the 

These skill con-
weeps takes and 
make an order 

t'espect to RDA. 
he invitation to 
agrees invoh'es 

n to enter the 
:;If, and plaintiff 
rding the actual 
gainst RDA is 
with particular. 
'jth respect to 
II Contest" re
ll'der of date of 
question, and a 
pp.Mot.Dismiss, 
'.y as a contest 
e must require 
,nd chance, but 
;same. See Cal. 
,e) (West 1987); 
7 Cal.Rptr. 168, 

In considering 
skill, the court 
"exercise some 

'inster v. Kellel~ 
11.Rptr. 241, 246 
res skill. The 
\1'e judged and 

'epstakes into an 
on law. Haskell 
'. RDA from Cali· 
court declines to 
of the California 

,f California law. 

'iew of the exem' 
not require any 

inS in the com
blish any require
;takes. This is an 
he illegal contest 

HASKELL v. TIME, nIl . 
Cite as 857 F.Supp. 1392 (E.D.Cal. '~) 

1405 
players can improve their responses and, 
thus, their chances of winning. These con
tests include both skill and consideration and 
are not, therefore, 'illegal lotteries. Plain
tiffs claim that PCH's skill contest is an 
illegal lottery is dismissed. 

III 
For the reasons stated above, the court 

orders: 

L Plaintiffs claims of false or misleading 
advertising and unfair competition are dis
missed in major part as identified above. 
This dismissal is without prejudice, 

2. Plaintiffs claims of vi.olation of Califor
nia's contest and lottery statutes are dis
missed for failure to state a claim on which 
relief may be granted. This dismissal is 
without prejudice although it seems unlikely 
that plaintiff can allege the necessary consid
eration or skill. 

3. Plaintiff may file amended complaints 
within 60 days. Any amended complaint 
should include, as an attachment, exemplars 
of themailingsrelieduponinthecomplaint.ls 

4. Defendant Time Warner is dismissed 
from suit. 

IT IS SO ORDERED. 

APPENDIX A 
As to RDA, Haskell points to the following 

as false statements: 

(1) "You are currently in possession of a 
very unique AND valuable piece of mail." 
"You are being given an opportunity that 
only a select group of CALIFORNIA resi
dents are receiving. And that is the oppor
tunity to enter the $12,000,000.00 Sweep
stakes." 

(2) On the envelope, statements that the 
addressee "Will Win Millions" ''Your chance 
to win is real-more real than you're proba
bly aware of," and "This could be the closest 
you've ever been to a lifetime of financial 
security." 

(3) "You've never been closer to having a 
chance to ''lin $5,000,000.00" and "You're only 
one stage away." 

18. At oral argument, counsel for plaintiff dis
played a box of mailings and indicated that it 
might be necessary to file the entire box. If it is 
necessary to do so. so be it. But it seems unlike· 

(4) "Five Million Dollars Guaranteed" and 
"Grand Prize" has a value of $5 million. 

(5) "Failure to respond by July 8, 1993 will 
result in forfeiture of your five million dollar 
eligibility." 

(6) If. the addressee orders merchandise. 
he or she will receive "priority in handling" 
as a "Preferred Customer." 

(7) "Have you ever wondered where some 
of your Nevada County neighbors get all 
their money from? New color TV sets
New Clothes-Big Vacations-HOW DO 
THEY DO IT? Some of the answers may 
surprise you. Some of the money your 
neighbors are spending probably came from 
READER'S DIGEST." 

(8) "You could build a fabulous home in 
any neighborhood you choose ... buy a new 
car every year . _. take exciting vacations 
across Anlerica or anywhere in the world ... 
and still have plenty left to insure a 'worry 
free' life for your entire family ... " 

(9) The winners will be "millionaires," 
"multi-millionaires" and "being a multi-mil
lionaire means no spending limits." 

(10) The recipient is "lucky;" ''Your name 
could be Lucky;" and "Thousands have been 
eliminated in the process. And I am delight
ed to inform you that your name '" is one 
of the lucky ones." 

(11) The Official Rules are "in exceedingly 
fine print and printed on the back of the 
entry form" so that recipient must return the 
rules with his or her entry. 

(12) If the entrant returns the entry by an 
early date he or she will be entitled to an 
additional $100,000.00 as a "preferred cus
tomer." 

(13) Only people who order will be entitled 
to participate in a "Special Skill Contest." 

(14) Only people who order will be entitled 
to participate in a "Find the Lucky Domi
noes" game, 

(15) The letter is sent from the "Treasury 
Department" . and is "Official Business." 

ly that a multitude of exemplars must be filed to 
withstand a motion to dismiss, and the court 
would discourage such a response to this order. 
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APPENDIX A-Continued 

(16) Replicas of 30 checks made out· in 
addressee's name along with statements that 
"With your fIrst check for $167,000 you could 
payoff all your debts and buy whatever you 
want." "With a check for $167,000.00 you 
could buy a new house in the best part of 
town," or "charter an oceanliner for a six- . 
month cruise." 

APPENDIX B 

AB to American, plaintiff points to the fol
lowing alleged misstatements: 

(1) Addressee "has just won Ten Million 
Dollars!" 

(2) "These Finalist Papers have been is
sued ... " to the addressee "in recognition of 
the fact that you have made it through all of 
the preliminary phases and are now one of. 
the Grand Finalists in the only group from 
which the $10,000,000.00 winner can 
emerge." 

(3) The addressee has won $10 !!lillion 
"Cash" and that the prize is "All cash---:-All 
for you." 

(4) Prior winners have been paid their 
prizes of $1 million, $2 million and $10 million 
in "cash." 

(5) If the addressee orders merchandise, 
"American Family will give your reply top 
priority ... " and "Customer replies are pro
cessed fIrst." 

(6) "Warning: if you do not upgrade your 
status by ordering, you could forfeit any 
rights to future mailings." 

(7) Pictorial depiction of houses, cars, va
cations, trips and boats. 

(8) Statement of the lifestyle a winner 
could expect to live, including "parlay your 
Ten Million into Twenty Million Dollars ... 
Thirty Million Dollars ... or even Fifty Mil
lion Dollars over the years," and "The home 
of your dreams-anywhere in the world! .,. 
flyaway on a fIrst class vacation-at a mo
ment's notice! ... buy your favorite car--in 
every color!" and "You could move into the 
home of your dreams-a villa by the sea 
perhaps, or a private chalet in the mountains. 
Fill it with servants ... hire a chauffeur ... 
park a fleet of luxury cars in the driveway 

" 

(9) The winners will be announced "June 
30-0n NBC's Today Show." 

(10) The winners will be "millionaires." 

(11) "If you are as lucky as Marjorie God. 
zik, we'll announce your name on NBC's 
Today Show, June 30th." 

(12) The OffIcial Rules printed in 8 point 
medium condensed type while the statement 
that the recipient is a winner is in 36 point 
extra bold type. 

(13) The addressee is "now only one step 
away from winning the Ten Million Dollars 

" 

(14) The addressee is a preferred custom
er due to past merchandise orders and is 
awarded additional chances of winning by 
way of additional assigned numbers. 

(15) If the addressee fails to reply by a 
certain date, the right to compete for certain 
prizes will be forfeited. 

APPENDIX C 

AB to PCR, plaintiff cites the following 
false statements: 

(1) The addressee "may already have won 
$10,000.00 or $10,000,000.00" and in smaller 
type: "You've won at least $10,000.00 if one 
of your personal prize numbers matches the 
winning number on the check list below" and 
"One prize number on this check list is a 
Guaranteed Winner." 

(2) "Thousands have fallen by the wayside 
. .. but you have survived, and are now one 
step away from the FINAL ROUND where 
you could win $10,000,000.00." 

(3) The "prize value" is "$10,000,000.00." 

(4) Prior winners have won $10 million and 
a letter from a prior winner that states "So 
listen to a real live $10,000,000.00 winner." 

(5) If the addressee fails to return the 
entry by a certain date, he or she will forfeit 
the right to compete for a specifIc prize. 

(6) If the addressee orders magazines, the 
entry. will rec~ive priority in handling, e.g., 
"An order gets you express entry," and "The 
fastest way to enter you've ever seen! If 
your entry comes in on time with at least one 
Order Coupon on it, we'll automatically enter 
you in every contest in this bulletin." 
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APPENDIX C-Continued (4) If the addressee fails to return the 

(7) A threat to drop the addressee from entry by a certain date, the addressee will 
future mailings if the addressee does not forfeit the right to compete for a specific 
order at this time. prize. 

(8) Photographs of the type of house, cars, (5) A false pictorial depiction of what the 
vacations, trips and boats the winner will.be winner will be able to purchase with the prize 
able to purchase with the prize money. money. 

(9) "Financial security i~ foremost 'in ev- (6) A false. statement of the lifestyle a 
eryone's thoughts these days '" Will you winner would reasonably expect to be able to 
buy that brand-new sports cal' you see zip- live. 
ping down the highway , .. take an extended (7) The winners will be "millionaires" and 

, their names will be placed on an "official 
millionaires list." 

world tour .. , relax on your private island 
retreat ... skim across the ocean in your 
Ol,.vn new speed boat." 

(10) Statements that winning numbers will 
be announced on "NBC Nightly News with 
Tom Brokaw." 

(11) Winners will be 
"multi-millionaires." 

"millionaires" or 

(12) Statements that the recipient is 
"lucky." 

(13) The Official Rules appear in fine print 
on the back of the entry return envelope. 

(14) "You are one step away from ~inning 
$10,000,000.00" and that the entry documents 
are "final round" and the recipient a "final
ist" or a "guaranteed finalist." 

(15) The addressee will receive an . addi
tional advantage if he or she enters by an 
early date entitling the addressee to mem
bership in the President's Club and a chance 
to receive an extra "Instant $1,000,000,00." 

(16) Only those who order will be entitled 
to participate in a "Special Skill Contest." 

(17) The recipient has tied for the $1,000,-
000,00 prize and an entry in the contest could 
break the tie in the recipient's favor. 

APPENDIX D 
As to Time and Time Warner, plaintiff 

attacks the following statements: 

(1) "You have just won One Million Dol
lars!" "Congratulations! You are the guar
anteed winner of $1,000,000.00" and "You're 
our biggest \\inner in history." 

(2) The addressee has won $1,666,675 in 
"Cash," and the prize has a "Certified Prize 
Value" of $1,666,675. 

(3) Prior winners have been awarded their 
prizes of $1,000,000. 

(8) The recipient is "lucky." 

(9) The official rules are confusing, rein
forcing the impression that a purchase im
proves the odds, and in small print. 

(10) Graphic replicas of checks in the sum 
of $1,000,000. 

(11) " ... as a valued customer, here's an
other chance to win ... " 

Leimomi GOLlS, individually and 
on behalf of all others similarly 

situated, Plaintiff-Appellant, 

v. 
~Vinona RUBIN, Director of the Depart

ment of Human Services, State of Ha
waii, Defendant-Appellee and Third
Party Plaintiff, 

v. 

Michael ESPY, Secretary of the Depart
ment of Agriculture, and Donna Shalala, 
Secretary of the Department of Health 
and Human Services, Third-Party De
fendants. 

CV. No. 92-00603DAE. 

United States District Court, 
D. Hawaii. 

July 20, 1994. 

Applicant for Aid to Families with De
pendent Children (AFDC) benefits brought 
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Without suggesting that the NLRA 
question of a "substantial change in work
ing conditions" is precisely the same as the 
one before us, I do think the general coun
sel has a better u.!E.erstanding323 than does 
the Court of the relationship between drug 
testing and routine physical examinations. 
I respectfully dissent. 

491 U.S. 324, 105 L.Ed.2d 275 

..Il24John F. HEALY, et at, Appellants, 

v. 
The BEER INSTITUTE, et al. 

WINE AND SPIRITS WHOLESALERS 
OF CONNECTICUT, INC., 

Appellants, 

v. 
The BEER INSTITUTE, et al. 

Nos. 88--449, 88-513. 

Argued March 28, 1989. 

Decided June 19, 1989. 

Association of domestic brewers and 
importers of beer brought suit seeking de
claratory judgment that amended beer 
price affirmation provisions of Connecticut 
Liquor Control Act violated commerce 
clause. Trade association of wholesalers 
intervened. On cross motions for sum
mary judgment, the United States District 
Court for the District of Connecticut, 669 
F.Supp. 543, Peter C. Dursey, J., deter
mined statute was constitutional, and ap
peal was taken. The Court of Appeals, 
Second Circuit, 849 F.2d 753, reversed and 
remanded. Appeal was taken. The Su
preme Court, Blackmun, J., held that: (I) 
Connecticut beer-price affirmation statute 
violated commerce clause, and (2) Twenty
First Amendment did not immunize state 

law from commerce clause attack where 
practical effect was to regulate liquor sales 
in other states. 

Judgment of Court of· Appeals af
firmed. 

Justice Scalia, filed opinion concurring 
in part and concurring in judgment. 

Chief Justice Rehnquist, filed dissent
ing opinion in which Justices Stevens and 
O'Connor joined. 

1. Commerce <3=>12 
Commerce clause precludes application 

of state statute to commerce that takes 
place wholly outside state's borders, wheth
er or not commerce has effects within 
state. U.S.C.A. Const. Art. 1, § 8, cl. 3. 

2. Commerce <3=>56 
State may not adopt legislation that 

has practical effect of establishing scale of 
prices for use in other states. U.S.C.A. 
Const. Art. 1, § 8, cl. 3. 

3. Commerce <3=>12 
Statute that directly controls com

merce occurring wholly outside borders of 
state exceeds inherent limits of enacting 
state's authority and is invalid regardless 
of whether statute's extraterritorial reach 
was intended by legislature. U.S.C.A. 
Const. Art. 1, § 8, cl. 3. 

4. Commerce <3=>12 
Critical commerce clause inquiry is 

whether practical effect of regulation is to 
control conduct beyond boundaries of state. 
U.S.C.A. Const. Art. 1, § 8, cl. 3. 

5. Commerce <3=>12 
For commerce clause analysis, prac

tical effect of· statute must be evaluated 
not only by considering consequences of 
statute itself, but also by· considering how 
challenged statute may interact with legiti
mate regulatory regimes of other' states 
and what effect would arise if not one, but 
many or every state adopted similar legisla
tion. U.S.C.A. Const: Art. 1, §. 8, cl. 3 . 

. ' 
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6. Commerce e:=>12 

Generally speaking, commerce clause 
protects against inconsistent legislation 
arising for. protection of one state regulato
ry regime into its jurisdiction of another. 
U.S.C.A. Const. Art. 1, § 8, cI. 3. 

7. Commerce ¢::;:>60(1) 

Commerce clause dictates that no state 
may force out-of-state merchant to seek 
regulatory approval in one state before un
dertaking transaction in another. U.S.C.A. 
Const. Art. 1, § 8, cl. 3. 

S. Commerce ¢::;:>12, 13.5 

When state statute directly regulates 
or discriminates against interstate com
merce, or when its effect is to favor in
state economic interest over out-of-state in
terests, statute may be struck down as 
violative of commerce clause without fur
ther inquiry; however, when statute has 
only indirect effects on interstate com
merce and regulates evenhandedly, exami
nation is required of whether state's inter
est is legitimate and whether burden on 
interstate commerce clearly exceeds local 
benefits. U.S.C.A. Const. Art. 1, § 8, cl. 3. 

9. Commerce e:=>74.30 

Intoxicating Liquors ¢::;:>15 

Connecticut's beer-price affirmation 
statute, which requires out-of-state ship
pers of beer to affirm that their posted 
prices for products sold to Connecticut's 
wholesalers are, as of moment of posting 
no higher than prices at which those prod
ucts are sold in bordering states, violates 
commerce clause; statute has impermissi· 
ble practical effect of controlling commer
cial activity wholly outside Connecticut. 
U.S.C.A. Const. Art. 1, § 8, cl. 3; C.G.S.A. 
§§ 30-63a(b), 30-63b, 30-63b(b, e). 

1 O~ Commerce ¢::;:>56 

Commerce clause precludes states 
from depriving businesses and consumers 
in other states of whatever competitive ad
vantages they may possess based on condi-

* The syllabus constitutes no part of the opinion 
of the Court but has been prepared by the Re
porter of Decisions for the convenience of the 

tions of local market. U.S.C.A. Const. Art. 
1, § 8, cl. 3. -

11. Commerce e:=>74.30 

Intoxicating Liquors ¢::;:>15 

Connecticut beer-price affirmation stat
ute, which requires out-of-state shippers of 
beer to affirm that their posted prices for 
products sold to Connecticut wholesalers 
are, as of moment of posting no higher 
than prices at which those products are 
sold in bordering states, on its face, vio
lates commerce clause by discriminating 
against interstate commerce; statute ap
plies only to brewers and shippers engaged 
in interstate commerce and not to those 
engaged solely in Connecticut sales, and 
statute is not justified by valid purpose 
unrelated to economic protectionism. 
U.S.C.A. Const. Art. 1, § 8, cl. 3; C.G.S.A. 
§§ 30-63a(b), 30-63b, 30-63b(b, e). 

12. Commerce ¢::;:>74.30 

Intoxicating Liquors ¢::;:>15 

As stated in Brown-Foreman, Twenty
First Amendment, which grants states 
broad authority to regulate liquor, does not 
immunize state laws from commerce clause 
attack where practical effect is to regulate 
liquor sales in other states. U.S.C.A. 
Const. Art. 1, § 8, cl. 3; Amend. 21. 

13. Commerce ¢::;:>74.30 

Intoxicating Liquors e:=>15 

Retroactive liquor-price affirmation 
statutes, like other affirmation statutes, 
have inherent practical extraterritorial ef
fect of regulating liquor prices in other 
states in violation of commerce clause. 
U.S.C.A. Canst. Art. 1, § 8, cl. 3; Amend. 
21. 

SyllabUs.-
A Connecticut statute requires out-of

sta,te shippers of beer to affirm that their 
posted prices for products sold to Connecti
cut wholesalers are, as of. the moment of 
posting, no higher than the prices at which 

reader. See United States v. Detroit Lumber Co., 
200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 
499. 

l 
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those products are sold in the bordering 
States of Massachusetts, New York, and 
Rhode Island. Appellees, a brewers' trade 
association and major producers and im
porters of beer, filed suit against state 
officials in the District Court challenging 
the statute under the Commerce Clause. 
The court upheld the statute on the basis 
of Joseph E. Seagram & Sons, Inc. v. 
Hostetter, 384 U.S. 35, 86 S.Ct. 1254, 16 
L.Ed.2d 336. The Court of Appeals re
versed, holding that the statute violated 
the Commerce Clause by controlling the 
prices at which out-of-state shippers could 
sell beer in other States, and that appel
lants' argument that the statute was a 
proper exercise of the State's regulatory 
authority under the Twenty-first Amend
ment was foreclosed by Brown-Forman 
Distillers Corp. v. New York State Liquor 
Authority, 476 U.S. 573, 106 S.Ct. 2080, 90 
L.Ed.2d 552. 

Held: Connecticut's beer-price-affirma
tion statute violates the Commerce Clause. 
Pp. 2499-2503. 

(a) The statute has the impermissible 
practical effect of controlling commercial 
activity wholly outside Connecticut. By 
virtue of its interaction with the regulatory 
schemes of the border-states, the statute 
requires out-of-state shippers to take ac
count of their Connecticut prices in setting 
their border-state prices and restricts their 
ability to offer promotional and volume dis
counts in the border States, thereby depriv
ing them of whatever competitive advan
tages they may possess based on the local 
market conditions in those States. More
over, the short-circuiting of normal pricing 
decisions based on local conditions would 
be carried to a national scale if and when a 
significant group of States enacted contem
poraneous affirmation statutes similar to 
Connecticut's that linked in-state prices to 
the lowest price in any State in the country. 
It is precisely such results that the Com
merce Clause was meant to preclude. 
Brown-Forman, 476 U.S., at 579, 581-583, 
106 S.Ct., at 2084, 2085-2087; d. CTS 
Corp. v. Dynamics Corp. of America, 481 

U.S. 69, 88-89, 107 S.Ct. 1637, 1649-1650, 
95 L.Ed.2d 67. Pp. 2499-2501. 

...l£2S(b) The statute, on its face, also vio
lates the Commerce Clause by discriminat
ing against interstate commerce, since it 
applies only to brewers and shippers en
gaged in interstate commerce and not to 
those engaged solely in Connecticut sales, 
and since it is not justified by a valid pur
pose unrelated to economic protectionism. 
Pp. 2501-2502. 

(c) Appellants' reliance on the Twenty
first Amendment as authorizing the statute 
regardless of its effect on interstate com
merce is foreclosed by Brown-Forman, 
476 U.S., at 585, 106 S.Ct., at 2087, which 
explicitly held that that Amendment does 
not immunize state . laws from Commerce 
Clause attack where, as here, their prac
tical effect is to regulate liquor sales in 
other States. P. 2502. 

(d) Appellants' reliance on Seagram, 
supra, to validate the statute is also fore
closed by Brown-Forman, 476 U.S., at 
581-584, and n. 6, 106 S.Ct., at 2085-2087, 
and n. 6, which strictly limited Seagram's 
scope and removed the underpinnings of its 
Commerce Clause analysis. To the extent 
that it held that retrospective affirmation 
statutes do not facially violate the Com
merce Clause, Seagram is no longer good· 
law, since such statutes, like other affirma
tion statutes, have the inherent practical 
extraterritorial effect of regUlating liquor 
prices in other States. Pp. 2502-2503. 

849 F.2d 753 (CA2 1988), affirmed. 
BLACKMUN, J., delivered the opinion 

of the Court, in which BRENNAN, 
WHITE, MARSHALL, and KENNEDY, 
JJ., joined, and in Parts fandlV of which 
SCALIA, J., joined. SCALIA, J., filed an 
opinion concurring in part and concurring 
in the judgment, pos~ p. 2503: 
REHNQUIST, C.J., filed a .dissenting 
opinion, in which STEVENS and 
O'CONNOR, JJ., joined, post, p. 2504. 

., 

Robert F. Vacchelli, Newington, Conn., 
for appellants. 
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Jeffrey Ives Glekel, New York City, for 
appellees. 

..ll2&1ustice BLACKMUN delivered the 
opinion of the Court. 

The State of Connecticut requires out-of
state shippers of beer to affirm that their 
posted prices for products sold to Connecti
cut wholesalers are, as of the moment of 
posting, no higher than the prices at which 
those products are sold in the bordering 
States of Massachusetts, New York, and 
Rhode Island. In these appeals, we are 
caned upon to decide whether Connecticut's 
beer-price-affirmation statute violates the 
Commerce Clause. 1 

I 
Although appellees challenge Connecti

cut's beer-price-affirmation statute as 
amended in 1984, this litigation has its 
roots in the 1981 version of Connecticut's 
price-affirmation scheme. Having deter
mined that the domestic retail price of beer 
was consistently higher than the price of 
beer in the three bordering States, and 
with the knowledge that, as a result, Con
necticut residents living in border areas 
frequently crossed state lines to purchase 
beer at lower prices, Connecticut enacted a 
price-affirmation statute tying Connecticut 
beer prices to the prices charged in the 
border States. See United States Brewers 

1. The Commerce Clause states: "The Congress 
shall have Power ... To regulate Commerce ... 
among the several States...... U.S. Const., Art. 
I, § 8, d. 3. This Court long has recognized that 
this affirmative grant of authority to Congress 
also encompasses an implicit or "dormant" limi
tation on the authority of the States to enact 
legislation affecting interstate commerce. See, 
e.g., Hughes v. Oklahoma, 441 U.s. 322, 326, and 
n. 2, 99 S.C!. 1727. 1731, and n. 2. 60 L.Ed.2d 
250 (1979); H.P. Hood & Sons, Inc. v. Du Mond, 
336 U.S. 525. 534-535, 69 S.Ct. 657. 663-664. 93 . 
L.Ed. 865 (1949). 

2. The Connecticut beer industry is divided into 
three marketing levels: (1) brewers and import
ers, (2) wholesalers, and (3) retailers. Partici
pants in each tier of the industry must obtain a 
license to sell to the tier below, with the retail
ers selling to the consuming public. While gen
erally each wholesaler carries the products of 

Assn., Inc. v. Healy, 532 F.Supp. 1312, 
1314, 1316-1317 (Conn. 1982). In an effort 
to eliminate the price differential between 
Connecticut and the border States, Con
necticut required that brewers and import
ers (out-of-state shippers) 2 post bottle, can, 
and case prices fO~27each brand of beer to 
be sold in Connecticut. Id., at 1317. These 
posted prices would take effect on the first 
day of the following month and would con
tinue without change for the rest of that 
month. Conn.Gen.Stat.Ann. § 30-63(c) 
(1975 and Supp.1982). The 1981 statute 
further required that out-of-state shippers 
affirm under oath at the time of posting 
that their posted prices were and would 
remain no higher than the lowest prices 
they would charge for each beer product in 
the border States during the effective peri
od. § 30-63b(b), quoted in 532 F.Supp., at 
1314, n. 3. Moreover, in calculating the 
lowest price offered in the border States, 
the statute deducted from the reported 
price the value of any rebates, discounts, 
special promotions, or other inducements 
that the out-of-state shippers offered in one 
or more of the border States.3 § 30-63c(b), 
quoted in 532 F.Supp., at 1314, n. 4. To the 
extent that such inducements lowered bor
der-state prices, the statute thus obligated 
out-of-state shippers to lower their Con
necticut prices as weI!." 

more than one brewer or importer (because 
Connecticut currently has no brewery of its 
own. brewers and importers are referred to 
collectively as "out·of-state shippers"), wholesal. 
ers may resell these products only to retailers. 
within the geographic area specified in their ... 
respective licenses. United States Brewers Assn. , 
v. Healy, 669 F,Supp. 543, 545-546 (Conn.1987); : 
United States Brewers Assn., Inc. v. Healy, 532 . 
F.supp. 1312. 1317 (Conn.1982). 

3. The affirmation statute did permit differen
tials in price based on differing state taxes and 
transportation costs. Conn.Gen.Stat. § 30-
63c(b) (1989). 

4. The statute also required out-of-state shippers 
to offer Connecticut' wholesalers every package 
configuration for each brand of beer offered to 
wholesalers in the border States. § 30-63c(b), 
quoted in 532 F.Supp., at 1314, n. 4., 

I 

\ 
! 
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In 1982, a brewers' trade association and marily affirmed. 464 U.S. 909, 104 S.Ct. 
various beer producers and importers (a 265, 78 L.Ed.2d 248 (1983). 
subset of the appellees in the instant litiga
tion) filed suit in the United States District 
Court for the District of Connecticut, chal
lenging the 1981 statute as.Jl28unconstitu
tional under the Commerce Clause. The 
District Court, relying primarily on this 
Court's decision in Joseph E. Seagram & 
Sons, Inc. v. Hostetter, 384 U.S. 35, 86 
S.Ct. 1254, 16 L.Ed.2d 336 (1966), upheld 
the 1981 law. United States Brewers 
Assn., Inc. v. Healy, 532 F.Supp., at 1325-
1326. The Court of Appeals, however, re
versed. It held that the 1981 Connecticut 
statute was facially invalid under the Com
merce Clause because it had the practical 
effect of prohibiting out-of-state shippers 
from seIling beer in any neighboring State 
in a given month at a price below what it 
had posted in Connecticut at the start of 
that month. The court explained: "N oth
ing in the Twenty-first Amendment permits 
Connecticut to set the minimum prices for 
the sale of beer in any other state, and 
well-established Commerce Clause princi
ples prohibit the state from controlling the 
prices set for sales occurring wholly out
side its territory." United States Brewers 
Assn., Inc. v. Healy, 692 F.2d 275, 282 
(CA2 1982) (Healy I). This Court sum-

5. As amended by 1984 Conn.Pub. Acts 332, 
§ 30-63b(b) provides: 

"At the time of posting of the bottle, can, keg 
or barrel and case price required by section 30-
63, every holder of a manufacturer or out-of
state shipper's permit, or the authorized repre
sentative of a manufacturer, shall file with the 
department of liquor control a written affirma
tion under oath by the manufacturer or out-of
state shipper of each brand of beer posted certi
fying that, at the time of posting, the bottle, can 
or case price, or price per keg, barrel or frac· 
tional unit thereof, to the wholesaler permittees 
is no higher than the lowest price at which each 
such item of beer is sold, offered for sale, 
shipped, transported or delivered by such manu
facturer or out-of·state shipper to any wholesal
er in any state bordering this state." 
In addition, Connecticut regulations now pro
vide for posting on the sixth day of each month. 
App. 157. 

6. As added by 1984 Conn.Pub. Acts 332, § 30-
63b(e) provides: 

In 1984, the Connecticut Legislature re
sponded to Healy I by amending its beer
price-affirmation statute to its current 
form. The statute now requires out-of
state shippers to affirm that their posted 
prices are no higher than prices in the 
border States only at the time of the Con
necticut posting. Conn.Gen.Stat. § 30-
63b(b) (1989).5 The legislature als<!.ll29add
ed § 30-63b(e), which provides that nothing 
in § 30-63b prohibits out-of-state shippers 
from changing their out-of-state prices af
ter the affirmed Connecticut price is post
ed.s The legislature, however, did not 
amend § 30-63a(b), which continued to 
make it unlawful for out-of-state shippers 
to sell beer in Connecticut at a price higher 
than the price at which beer is or would be 
sold in any bordering State during the 
month covered by the posting.7 

In the wake of the 1984 amendments, 
appellees (a brewers' trade association and 
major producers and importers of beer) 
filed suit in the United States District 
Court for the District of Connecticut, seek
ing declaratory and injunctive relief and 
claiming that the effect of the amended law 
was not different from that of the law 

"This section shaH not prohibit a manufactur· 
er or out-of-state shipper permittee or the autho
rized representative of a manufacturer from 
changing prices to any wholesaler in any other 
state of the United States or in the District of 
Columbia, or to .any state or agency of a state 
which owns and operates retail liquor outlets at 
any time during the calendar month covered by 
such posting." 

7. Conn.Gen.Stat. § 30-63a(b) provides in rele
vant part: 

"No holder of any manufacturer or out-of
state shipper's permit shall ship, transport or 
deliver within this state, or sell or offer for sale 
to a wholesaler permittee any brand of beer ... 
at a bottle, can or case price, or price per keg, 
barrel or fractional unit thereof, higher than the 
lowest price at which such item is tl}en being 
sold or offered for sale or shipped, transported 
or delivered by such manufacturer or out-of
state shipper to any wholesaler. in any state 
bordering this state." 
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struck down'in'Nealy lS See United 
States Brewers Assn. v. Healy, 669 
F.Supp. 543, 544-545 (1987). In response 
to appellees' complaint, Connecticut filed a 
"Declaratory Ruling" by the Department 
of Liquor Control, interpreting the statute 
as amended as requiring out-of-state ship
pers to affirm that their posted prices in 
Connecticut were no higher than their low
est prices in anY...J.l3oborder State only at 
the time of posting-the sixth day of each 
month. Id., at 547, and n. 9. After the 
moment of posting, the ruling stated, the 
statute imposes no restrictions on the right 
of out-of-state shippers to raise or lower 
their border-state prices at will. Ibid. 

Appellees argued, however, that the Con
necticut beer-affirmation statute, even as 
modified by the declaratory ruling, regulat
ed out-of-state transactions, constituted 
economic protectionism, and unduly bur
dened interstate commerce, all in violation 
of the Commerce Clause. On cross-mo
tions for summary judgment, the District 
Court upheld the statute as modified by the 
legislature and construed in the Depart
ment of Liquor Control's declaratory rul
ing, resting its decision on Seagram, su
pra, and distinguishing this Court's subse
quent decision in Brown-Forman Distill
ers Corp. v. New York State Liquor Au
thority, 476 U.S. 573, 106 S.Ct. 2080, 90 
L.Ed.2d 552 (1986), which struck down a 
statute analogous to Connecticut's 1981 
beer-affirmation statute. The District 
Court found the 1984 Connecticut law con
stitutional on its face because, "unlike the 
version in Healy I and Brown-Forman, It 
the 1984 law "leaves brewers free to raise 
or lower prices in the border states before 
and after posting in Connecticut and does 
not, therefore, regulate interstate com
merce." 669 F.Supp., at 553. 

As in Healy I, the Court of Appeals 
reversed. It held that the 1984 law (even 
as interpreted by the declaratory ruling), 
like its predecessor, violated the Commerce 
Clause by controlling the prices at which 

8. Appellants are the Connecticut officials re~ 
sponsible for enforcing the affirmation statute, 

'.J 
out-of-state shippers could sell beer in oth-
er States. First, and foremost, the court 
held that the Connecticut statute's "pur
poseful interaction with border-state regu
latory schemes" means that shippers can
not, as a practical matter, set prices based 
on market conditions in a border State 
without factoring in the effects of those 
prices on its future Connecticut pricing op
tions. In re Beer Institute, 849 F.2d 753, 
760-761 (CA2 1988) (Healy II). Second, 
the Court of Appeals found that the 1984 
statute unconstitutionally restricted the 
ability of out-of-state shippers...k31to offer 
volume discounts in the border States. Id., 
at 760. Furthermore, relying on Brown
Forman, supra, the court rejected appel
lants' argument that the statute was a 
proper exercise of its regulatory authority 
under the Twenty-first Amendment. 849 
F.2d, . at 761. 

We noted probable jurisdiction. 488 U.S. 
954, 109 S.Ct. 389, 102 L.Ed.2d 378 (1988). 

II 
In deciding this appeal, we engage in our 

fourth expedition into the area of price
affirmation statutes. The Court first ex
plored this territory in Seagram, where it 
upheld against numerous constitutional 
challenges a New York statute that re- . 
quired liquor-label owners or their agents'· 
to affirm that" 'the bottle and case price of 
liquor .. , is no higher thail the lowest 
price' " at which such liquor Was sold "any
where in the United States during the pre
ceding month." 384 U.S., at 39-40, 86 
S.Ct., at 1257-1258, quoting the New.York 
law. The Court ruled that the mere fact 
that the New York statute was geared to 
appellants' pricing policies in other States 
did not violate .the Commerce Clause, be
cause under th~ TWe~ty-fir8t'AmEmdment's 
broad grant of liquor'regulatory authority 
to the States, New York could insist that 
liquor prices offered to domestic wholesal
ers and retailers "be as lo~ 'as prices of-

and ·th~ iiquor~who·lesal~rstri-~e· aSsociation 
which entered the case as ari ·interverior. 
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fered elsewhere in the country." Id., at 43, 
86 S.Ct., at 1260. Although the appellant 
brand owners in Seagram had alleged that 
the New York law created serious discrimi
natory effects on their business outside 
New York, the Court considered these inju
ries too conjectural to support a facial chal
lenge to the statute and suggested that the 
purported extraterritorial effects could be 
assessed in a case where they were clearly 
presented. Ibid. 

Eighteen years after Seagram, we sum
marily affirmed the Second Circuit's judg
ment in Healy I, and then, another two 
years later, granted plenary review in 
Brown-Forman, supra. The New York 
law at issue in Brown-Forman required 
every liquor distiller or producer selling to 
wholesalers within the State to affirm that 
the prices charged for ...ll32every bottle or 
case of liquor were no higher than the 
lowest price at which the same product 
would be sold in any other State during the 
month covered by the particular affirma
tion. 476 U.S., at 576, 106 S.Ct., at 2083. 
Appellant Brown-Forman was a liquor dis
tiller that offered "promotional allow
ances" to wholesalers purchasing Brown
Forman products. The New York Liquor 
Authority, however, did not allow Brown
Forman to operate its rebate scheme in 
New York and, moreover, determined for 
the purposes of the affirmation law that 
the promotional allowances lowered the ef
fective price charged to wholesalers outside 
New York. Because other States with af
firmation laws' similar to New York's did 
not deem the promotional allowances to 
lower the price charged to wholesalers, ap
pellant argued that the New York law of
fered the company the Hobson's choice of 
lowering its New York prices, thereby vio
lating the affirmation laws of other States, 
or of discontinuing the promotional allow
ances altogether. This, appellant alleged, 
amounted to extraterritorial regulation of 
interstate commerce in violation of the 
Commerce Clause. Id., at 579-582, 106 
S.Ct., at 2084-2086. 

This Court agreed, reaffirming and elab
orating on our established view that a state 
law that has the "practical effect" of regu
lating commerce occurring wholly outside 
that State's borders is invalid under the 
Commerce Clause. We began by review
ing past decisions, starting with Baldwin 
v. G.A.F. Seelig, Inc., 294 U.S. 511, 55 S.Ct. 
497, 79 L.Ed. 1032 (1935). The Court in 
Seelig struck down a New York statute 
that set minimum prices for milk purchased 
from producers in New York and other 
States and banned the resale within New 
York of milk that had been purchased for a 
lower price. Because Vermont dairy farm
ers produced milk at a lower cost than New· 
York dairy farmers, the effect of the stat
ute was to eliminate the competitive eco
nomic advantage they enjoyed by equaliz
ing the price of milk from all sources. 
Writing for the Court, Justice Cardozo pro
nounced that the Commerce Clause does 
not permit a State "to establish a wage 
scale or a scale of prices for uSlli33in other 
states, and to bar the sale of the products 
. .. unless the scale has been observed!' 
Id., at 528, 55 S.Ct., at 503. Relying on 
Seelig, the Court in Brown-Forman con
cluded: "While a State may seek. lower 
prices for its consumers, it may not insist 
that producers or consumers in other 
States surrender whatever competitive ad
vantages they may possess." 476 U.S., at 
580, 106 S.Ct., at 2085; see also Schweg
mann Brothers Giant Super Markets v. 
Louisiana Milk Comm 'n, 365 F.Supp. 
1144, 1152-1156 (MD La.1973), summarily 
aff'd, 416 U.S. 922, 94 S.Ct. 1920, 40 
L.Ed.2d 279 (1974). After drawing upon 
Seelig, the Brown-Forman Court also dis
cussed Healy I with approval. There, as 
we have noted, the Court of Appeals struck 
down an earlier version of Connecticut's 
price-affirmation statute, which was essen
tially . id~ntical to the one at issue in 
Brown-Forman, because the statute 
"made it impossible for a brewer to lower 
its pdce in a bordering Statein response to 
market conditions so long as it had a high
er posted price in effect in Connecticut." 
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476 U.S., at 581-582, 106 S.Ct., at 2085-
2086.9 

..l£34Applying these principles, we conclud
ed that the New York statute had an im
permissible extraterritorial effect: "Once a 
distiller has posted prices in New York, it is 
not free to change its prices elsewhere in 
the United States during the relevant 
month. Forcing a merchant to seek regula
tory approval in one State before undertak
ing a transaction in another directly regu
lates interstate commerce." Id., at 582, 
106 S.Ct., at 2086 (footnote omitted). Al
though New York might regulate the sale 
of liquor within its borders, and might seek 
low prices for its residents, it was prohibit
ed by the Commerce Clause from "'pro
ject[ing] its legislation into [other States] 
by regulating the price to be paid'" for 
liquor in those States. Id., at 583, 106 
S.Ct., at 2086, quoting Seelig, 294 U.S., at 
521, 55 S.Ct., at 499. Despite the language 
in Seagram, the Court did not find the 
prospect of these extraterritorial effects to 
be speculative. The majority rejected as 
"Pollyannaish" the dissent's suggestion 
that flexible application by the relevant ad
ministrative bodies would obviate the prob-

9. The Brown-Forman Court cited a third extra
territorial decision, Edgar v. MITE Corp., 457 
U.s. 624, 102 S.Ct. 2629, 73 L.Ed.2d 269 (1982), 
which, though not discussed at length there, 
significantly illuminates the contours of the 
constitutional prohibition on extraterritorial 
legislation. In MITE Corp., the Court struck 
down the Illinois Business Takeover Act, which 
required that a takeover offer for a target com
pany having a specified connection to Illinois be 
registered with the Secretary of State and man
dated that such an offer was not to become 
effective for 20 days, during which time the 
offer would be subject to administrative evalua
tion. The statute empowered the Secretary of 
State to deny registration of the tender offer 
under certain conditions, such as inequity or 
fraud. A plurality found the statute to be in
firm under the Commerce Clause because it 
"directly regulates transactions which take place 
across state lines, even if wholly outside the 
State of Illinois." Id., at 641, 102 S.Ct., at 2640. 
The plurality observed that, if the target compa
ny had sufficient in-state contacts, the Illinois 
law, unless complied with, could prevent inter
state-securities transactions in stock even if not 
a single one of the target company's sharehold-

lem and noted that the proliferation of af
firmation laws after Seagram had greatly 
multiplied the likelihood ~hat distillers 
would be subject to blatantly inconsistent 
obligations.H' 

The Court squarely rejected New York's 
argument that the Twenty-first Amend
ment, which bans the importation or pos
session of intoxicating liquors into a State 
"in violation of the laws thereof," saved 
the statute from invalidation under the 
Commerce Clause. Although the Court ac
knowledged that the Amendment vested in 
New York considerable a~oritY335 to reg
ulate the domestic sale of alcohol, the 
Amendment did not immunize the State 
from the Commerce Clause's proscription 
of state statutes that regulate the sale of 
alcohol in other States. 476 U.S., at 585, 
106 S.Ct., at 2088. Accordingly, the 
Court's conclusion that the New York law 
regulated out-of-state sales conclusively re
solved the Twenty-first Amendment issue 
against New York. Ibid. 

The Court acknowledged that its Brown
Forman decision was in considerable ten
sion with Seagram. The statutes at issue 
in the two cases were, it observed, factual-

ers was a resident of Illinois. Moreover, the 
plurality noted that if Illinois were free to enact 
such legislation, others States similarly were so 
empowered, "and interstate commerce in securi
ties transactions generated by tender offers 
would be thoroughly stifled." Id., at 642, 102 
S.Ct., at 2641. Under the Commerce Clause the 
projection of these extraterritorial "'practical 
effect[s]:" regardless of the statute's intention, 
.. 'exceed[ed] the inherent limits of the State's 
power.''' Id., at 642--643, 102 S.CI., at 2640-
2641. quoting Shaffer v. Heitner, 433 U.S. 186, 
197, 97 S.Ct. 2569, 2576, 53 L.Ed.2d 683 (1977). 

10. At the time of our decision in Brown-For
man, 39 States, including New York, had 
adopted affirmation laws. Of these, 18, known 
as "control" States, each purchased all liquor to 
be distributed and consumed within its borders. 
These States subscribed to a standard sales con
tract that required distillers to guarantee that 
the' price charged the State was no higher than 
the lowest price offered anywhere in the United 
States. Twenty States had adopted statutes sim
ilar to the New York statute that was under 
challenge. See 476 U.S., a(576, and n. 1, 106 
S.Ct., at 2082-2083, and n. 1. 
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Iy distinguishable: the Seagram statute 
was retrospective, tying New York prices 
to out-of-state prices charged during the 
previous month, while the Brown-Forman 
statute was prospective, mandating that 
New York prices could be no higher than 
out-of-state prices for the following month. 
But the Court explicitly refused to give this 
retrospective/prospective distinction any 
constitutional significance, and even sug
gested that the effects of the two statutes 
might well be the same for the purposes of 
constitutional analysis. Nonetheless, since 
the Court was not squarely presented with 
a retrospective statute, it declined to evalu
ate Seagram's continued validity. 476 
U.S., at 584, n. 6, 106 S.Ct., at 2087, n. 6.11 

III 
In light of this history, we now must 

assess the constitutionality of the Connecti
cut statute, which is neither prospective 
nor retrospective, but rather "contempora
neous." As explained above, the statute 
requires only that out-of-state shippers af
firm that their prices are no higher than 
the prices being charged in the border 
States as of the moment of affirmation. 

[1-8] The principles guiding this assess
ment, principles made clear in Brown-For
man and in the cases upon which it relied, 
reflect the Constitution's special concern 
both with the mai~nance336 of a national 
economic union unfettered by state-im
posed limitations on interstate commerce 12 
and with the autonomy of the individual 
States within their respective spheres;13 
Taken together, our cases concerning the 
extraterritorial effects of state economic 
regulation stand at a minimum for the fol-

11. One Member of the Court concurred sepa· 
rately to advocate that Seagram then be over
ruled as a "relic of the past." Id., at 586, 106 
S.Ct., at 2088. 

12. The entire Constitution was "framed upon 
the theory that the peoples of the several states 
must sink or swim together, and that in the long 
run prosperity and salvation are in union and 
not division." Baldwin v. G.A.F. Seelig. Inc., 294 
U.S. 511, 523. 55 S.Ct. 497, 500, 79 L.Ed. 1032 
(1935). 

lowing propositions: First, the "Commerce 
Clause ... precludes the application of a 
state statute to commerce that takes place 
wholly outside of the State's borders, 
whether or not the commerce has effects 
within the State," Edgar v. MITE Corp., 
457 U.S. 624, 642-643, 102S.Ct. 2629, 2640-
2641, 73 L.Ed.2d 269 (1982) (plurality opin
ion); see also Brown-Forman, 476 U.S., at 
581-583, 106 S.Ct., at 2085-2087; and, spe
cifically, a State may not adopt legislation 
that has the practical effect of establishing 
"a scale of prices for use in other states," 
Seelig, 294 U.S., at 528, 55 S.Ct., at 502. 
Second, a statute that directly controls 
commerce occurring wholly outside the 
boundaries of a State exceeds the inherent 
limits of the enacting State's authority and 
is invalid regardless of whether the stat
ute's extraterritorial reach was intended by 
the legislature. The critical inquiry is 
whether the practical effect of the regula
tion is to control conduct beyond the bound
aries of the State. Brown-Forman, 476 
U.S., at 579, 106 S.Ct., at 2084. Third, the 
practical effect of the statute must be eval
uated not only by considering the conse
quences of the statute itself, but also by 
considering how the challenged statute 
may interact with the legitimate regulatory 
regimes of other States and what effect 
would arise if not one, but many or every, 
State adopted similar legislation. General
ly speaking, the~37Commerce Clause pro
tects against inconsistent legislation aris
ing from the projection of one state regula
tory regime into the jurisdiction of another 
State. Cf. CTS Corp. v. Dynamics Corp. 
of America, 481 U.S. 69, 88-89, 107 S.Ct. 
1637, 1649-1650" 95 L.Ed.2d 67 (1987). 

13. The p[unlIity in Edgar v. MITE Corp., noted: 
"The limits on a State's power to enact substan
tive legislation are similar to the limits on the 
jurisdiction of state courts. In either case, 'any 
attempt "directly" to assert extraterritorial juris
diction over persons or property would offend 
sister States and exceed the inherent limits of 
the State's power ... • 457 U.S., at 643, 102 S.Ct .• 
at 2641, quoting Shaffer v. Heitner, 433 U.S., at 
197, 97 S.Ct., at 2576. 
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And, specific?lnY, the Commerce Clause dic
tates that no State may force an out-of
state merchant to seek regulatory approval 
in one State before undertaking a transac
tion in another," Brown-Forman, 476 U,S., 
at 582, 106 S.Ct., at 2086.14 

(9) When these principles are applied to 
Connecticut's contemporaneous price-affir
mation statute, the result is clear. The 
Court of Appeals correctly concluded that 
the Connecticut statute has the undeniable 
effect of controlling commercial activity oc
curring wholly outside the boundary of the 
State. Moreover, the practical effect of 
this affirmation law, in conjunction with 
the many other beer-pricing and affirma
tion laws that have been or might be enact
ed throughout the country, is to create just 
the kind of competing and interlocking lo
cal economic regulation that the Commerce 
Clause was meant to preclude. 

First, as explained by the Court of Ap
peals, the interaction of the Connecticut 
affirmation statute with the Mass~u
settss38 beer-pricing statute (which does not 
link domestic prices with out-of-state 
prices) has the practical effect of control
ling Massachusetts prices. See 849 F.2d, 
at 759. Massachusetts requires brewers to 
post their prices on the first day of the 
month to become effective on the first day 
of the following month. See Mass.Gen. 
Laws § 138:25B (1986). Five days later, 
however, those same brewers, in order to 
sell beer in Connecticut, must affirm that 
their Connecticut prices for the following 
month will be no higher than the lowest 
price that they are charging in any border 
State. Accordingly, on January 1, when a 

14. As a general matter, the Court has adopted a 
two-tiered approach to analyzing state economic 
regulation under the Commerce Clause. We 
summarized in Br-own-Forman: 
"When a state statute directly regulates or dis: 
criminates against interstate commerce, or 
when its effect is to favor in-state economic 
interests over out-of-state interests, we have gen
erally struck down the statute without further 
inquiry. When, however, a statute has only 
indirect effects on interstate commerce and reg
ulates evenhandedly, we have examined wheth
er the State's interest is legitimate and whether 

J 
brewer posts his February prices for Mas
sachusetts, that brewer must take account 
of the price he hopes to charge in Connecti
cut during the month of March. Not only 
will the January posting in Massachusetts 
establish a ceiling price for the brewer's 
March prices in Connecticut, but also, un
der the requirements of the Massachusetts 
law, the brewer will be locked into his 
Massachusetts price for the entire month 
of February (absent administrative leave) 
even though the Connecticut posting will 
have occurred on February 6, Thus, as a 
practical matter, Connecticut's nominally 
"contemporaneous" affirmation statute 
"prospectively" precludes the alteration of 
out-of-state prices after the moment of af
firmation. More generally, the end result 
of the Connecticut statute's incorporation 
of out-of-state prices, as the Court of Ap
peals concluded, is that "[a] brewer can ... 
undertake competitive pricing based on the 
market realities of either Massachusetts or 
Connecticut, but not both, because the Con
necticut statute ties pricing to the regulato
ry schemes of the border states." 849 
F.2d, at 759. In other words, the Connecti
cut statute has the extraterritorial effect, 
condemned in Brown-Forman, of prevent
ing brewers from undertaking competitive 
pricing in Massachusetts based on" prevail
ing market conditions. 

Second, because New York law requires 
that promotional discounts remain in effect" 
for 180 days, see N.Y.Alco.Bev.Cont.Law " 
§ 55-b(2) (McKinney 1987), and the Con-" 
necticut.JJ.a9Statute treats promotional dis- " 
counts as a reduction in price, the interac- " 
tion of the New York and Connecticut laws "' 

the burden on interstate commerce c1earlye~-" 
ceeds the local benefits." 476 U.S., at 579, 106 
S.Ct., at 2084 (citations omitted). " 
We further recognizc::d in" Brown-For-man that 
the critical consideration in determining wheth
er the extraterritorial reach of a statute violates 
the Commerce Clause is the overall effect of the " 
statute on both "local "and interstate commerce. 
Ibid. Our distillatiori of principles from prior 
cases involving" extraterritoriality is meant as 
nothing more than a restatement of those specif· 
ic concerns that have shaped this inquiry. 

~.,. 

'i, 
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is such that brewers may offer promotional 
discounts in New York only at the cost of 
locking in their discounted N ew York price 
as the ceiling for their Connecticut prices 
for the full 180 days of the New York 
promotional discount. 

Third, because volume discounts are per
mitted in Massachusetts, New York, and 
Rhode Island, but not in Connecticut, the 
effect of Connecticut's affirmation scheme 
is to deter volume discounts in each of 
these other States, because the lowest of 
the volume-discounted prices would have to 
be offered as the regular price for an en
tire month in Connecticut. See 849 F.2d, at 
760. 

[10] With respect to both promotional 
and volume discounts, then, the effect of 
the Connecticut statute is essentially indis
tinguishable from the extraterritorial ef
fect found unconstitutional in Brown-For
man. The Connecticut statute, like the 
New York law struck down in Brown
Forman, requires out-of-state shippers to 
forgo the implementation of competitive
pricing schemes in out-of-state markets be
cause those pricing decisions are imported 
by statute into the Connecticut market re
gardless of local competitive conditions. 
As we specifically reaffirmed in Brown
Forman, States may not deprive business
es and COnsumers in other States of "what
ever competitive advantages they may pos
sess" based on the conditions of the local 
market. 476 U.S., at 580, 106 S.Ct., at 
2085. The Connecticut statute does pre
cisely this. 

The Commerce Clause problem with the 
Connecticut statute appears in even starker 
relief when it is recalled that if Connecticut 
may enact a contemporaneous affirmation 
statute, so may each of the border States 
and, indeed, so may every other State in 
the Nation. Suppose, for example, that the 
border States each enacted· statutes essen
tially identical to Connecticut's. Under 
those circumstances, in January, when a 
brewer posts his February prices in Con
necticut and the border States, he must 
determine those prices knowin~othat the 

lowest bottle, can, or case price in any 
State ·would become the maximum bottle, 
can, or case price the brewer would be 
permitted to charge throughout the region 
for the month of March. This is true be
cause in February, when the brewer posts 
his March prices in each State, he will have 
to affirm that no bottle, can, or case price 
is higher than the lowest bottle, can, or 
case price in the region-and these "cur
rent" prices would have been determined 
by the January posting. Put differently, 
unless a beer supplier declined to sell in 
one of the States for an entire month, the 
maximum price in each State would be 
capped by previous prices in the other 
States. This maximum price would almost 
surely be the minimum price as well, since 
any reduction in either State would perma
nently lower the ceiling in both. Nor 
would such "price gridlock" be limited to 
individual regions. The short-circuiting of 
normal pricing decisions based on local con
ditions would be carried to a national scale 
if a significant group of States enacted 
contemporaneous affirmation statutes that 
linked in-state prices to the lowest price in 
any State in the country. This kind of 
potential regional and even national regula- . 
tion of the pricing mechanism for goods is 
reserved by the Commerce Clause to the 
Federal Government and may not be ac~ 
complished piecemeal through the extrater
ritorial reach of individual state statutes. 

IV 

[ll] The Connecticut statute, moreover, 
violates the Commerce Clause in a second 
respect: On its face, the statute discrimi
nates against brewers and shippers of beer 
engaged in interstate commerce. In its 
previous decisions, this Court has followed 
a consistent practice of striking down state 
statutes that clearly discriminate against 
interstate commerce, see, e.g., New Energy 
Co. of Indiana v. Limbach, 486 U.S. 269, 
108 S.Ct. 1803, 100 L.Ed.2d 302 (1988); 
Sporhase v. Nebraska ex rei.' Douglas, 458 
U.S. 941, 102 S.Ct. 3456, 73 L.Ed.2d 1254 
(1982); Lewis v. BT Investment Managers, 
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Inc., 447 U.S. 27, 100 S.Ct. 2009, 64 L.Ed.2d 
702 (1980), unless that discrimination is de
monstrablY....ll4dustified by a valid factor 
unrelated to economic protectionism, see, 
e.g., Maine v. Taylor, 477 U.S. 131, 106 
S.Ct. 2440,· 91 L.Ed.2d 110 (1986). By its 
plain terms, the Connecticut affirmation 
statute applies solely to interstate brewers 
or shippers of beer, that is, either Connecti
cut brewers who sell both in Connecticut 
and in at least one border State or out-of
state shippers who sell both in Connecticut 
and in at least one border State. Under 
the statute, a manufacturer or shipper of 
beer is free to charge wholesalers within 
Connecticut whatever price it might choose 
so long as that manufacturer or shipper 
does not sell its beer in a border State. 
This discriminatory treatment establishes a 
substantial disincentive for companies do
ing business in Connecticut to engage in 
interstate commerce, essentially penalizing 
Connecticut brewers if they seek border
state markets and out-oi-state shippers if 
they choose to sell both in Connecticut and 
in a border State. We perceive no neutral 
justification for this patent discrimination. 
Connecticut has claimed throughout this 
litigation that its price-affirmation laws are 
designed to ensure the lowest possible 
prices for Connecticut consumers. While 
this may be a legitimate justification for 
the statute, it is not advanced by, in effect, 
exempting brewers and shippers engaging 
in solely domestic sales from the price reg
ulations imposed on brewers and shippers 
who engage in sales throughout the region. 

V 

A 

[121 Appellants advance two basic ar
guments in defense of Connecticut's stat
ute: first, that the Twenty-first Amend
ment sanctions Connecticut's affirmation 
statute regardless of its effect on inter
state commerce; and, second, that the stat
ute is constitutional under this Court's 
analysis in Joseph E. Seagram & Sons, 
Inc. v. Hostetter, 384 U.S. 35, 86 S.Ct. 
1254, 16 L.Ed.2d 336 (1966), in which the 

. ....../ 

Court stated that a retrospective affirma
tion statute does not violate the Commerce 
Clause merely ,because it is geared to 
prices in other States. Appellants' reliance 

..ll420n the Twenty-first Amendment is fore
closed by Brown-Forman, where we ex
plicitly rejected an identical argument. In 
Brown-Forman, the Court specifically 
held that the Twenty-first Amendment does 
not immunize state laws from invalidation 
under the Commerce Clause when those 
laws have the practical effect of regulating 
liquor sales in other States. 476 U.S., at 
585, 106 S.Ct., at 2087. Here, as in 
Brown-Forman, our finding of unconstitu
tional extraterritorial effects disposes of 
the Twenty-first Amendment issue. Appel
lants' reliance on Seagram is similarly 
foreclosed by Brown-Forman. While our 
decision in Brown-Forman did not over
rule Seagram, it strictly limited the scope 
of that decision to retrospective affirmation 
statutes. 

B 
More important, Brown-Forman re

moved the legal underpinnings of Sea
gram's Commerce Clause analysis. 476 
U.S., at 581-584, and n. 6, 106 S.Ct., at 
2085-2087, and n. 6. Seagram rested on 
the following reasoning: the Twenty-first 
Amendment gives States wide latitude in 
the field of liquor regulation; although 
such state regulation might violate the 
Commerce Clause in some extreme instanc
es, in particular where a State's regulations 
controlled liquor commerce outside the 
State's boundaries, the extraterritorial ef
fects of New York's retrospective affirma
tion statute were too conjectural to support 
such a claim. 384 U.S., at 42-43, 86 S.Ct., 
at 1259-1260. Brown-Forman, however, 
holds unequivocally that to the extent that 
an affirmation statute has the practical ef
fect of regulating out-of-state liquor prices, 
it cannot stand under the Commerce Clause 
irrespective of the Twenty-first Amend
ment. 476 U.S., at 585, 106 S.Ct., at 2087. 
In striking down the statute' at issue, the 
Court in Brown-Forman found, in 1ight of 
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20 years of experience with the affirmation 
laws that proliferated after Seagram, that 
prospective affirmation statutes have such 
extraterritorial effects. Indeed, Brown
Forman Jeaves Seagram intact only to the 
extent that the Court in the former case 
felt no compulsion, in a case not directly 
raising the question, to address whether 

...ll43retrospective affirmation shared the ex
traterritorial effects of prospective affir
mation laws. 476 U.S., at 584, n. 6, 106 
S.Ct., at 2087, n. 6. 

[18] In the interest of removing any 
lingering uncertainty about the constitu
tional validity of affirmation statutes and 
of avoiding further litigation on the subject 
of liquor-price affirmation, we recognize 
today what was all but determined in 
Brown-Forman: to the extent that Sea
gram holds that retrospective affirmation 
statutes do not facially violate the Com
merce Clause, it is no longer good law. 
Retrospective affirmation statutes, like oth
er affirmation statutes, have the inherent 
practical extraterritorial effect of regulat
ing liquor prices in other States. By tying 
maximum future prices in one State to the 
lowest prices in other States as determined 
at a specified time in the past, retrospective 
affirmation laws control pricing decisions 
in nonaffirmation States by requiring that 
those decisions reflect not only local mar
ket conditions, but also market conditions 

15. Recent economic scholarship confirms: 
"[Bloth [prospective and retrospective] types of 
price affirmation burden interstate commerce 
because they both cause firms to consider joint
ly their demand and marginal cost curves in 
more than one state. Accordingly, the impact 
of an affirmation law adopted by one state will 
be transmitted to other states, affecting prices 
charged in those other states in the process." 
Pustay & Zardkoohi, An Economic Analysis of 
Liquor Price Affirmation Laws: Do They Bur
den Interstate Commerce?, 48 La.L.Rev. 649, 
673-674 (1988). 

* The dissent argues that the facial discrimination 
inherent in the present statute does not establish 
its invalidity because no brewer does business 
solely in Connecticut and because there is no 
evidence that any shipper sells beer exclusively 
within that State. Post, at 2505. As far as I 
know we have never reqUired a plaintiff to 
show that a statute which facially discriminates 

in the affirmation States-market condi· 
tions that would be irrelevant absent the 
binding -force of the affirmation statutes. 
Every pricing decision made in a nonaffir
mation State will reflect the certain knowl
edge that the price chosen will become in 
the future the maximum permissible price 
in the States requiring affirmation.ls For 
the reasons noted today and in Brown
Forman, this extraterritorial effect vio
lates the Commerce Clause. 

The judgment of the Court of Appeals is 
affirmed. 

It is so ordered. 

.Jl44Justice SCALIA, concurring in part 
and concurring in the judgment. 

I join the Court's disposition of this suit 
and Parts I and IV of its opinion. The 
Connecticut statute's invalidity is fully es
tablished by its facial discrimination 
against interstate commerce-through im
position of price restrictions exclusively 
upon those who sell beer not only in Con
necticut but also in the surrounding 
States-and by Connecticut's inability to 
establish that the law's asserted goal of 
lower consumer prices cannot be achieved 
in a nondiscriminatory manner.· See New 
Energy Co. of Indiana v. Limbach, 486 
U.S. 269, 276-277, 279-280, 108 S.Ct. 1803, 
1808-1810, 1811, 100 L.Ed.2d 302 (1988). 

against out-of·state business in fact benefits a 
particular in·state business, and we have flatly 
rejected the kindred contention that the plaintiff 
could not prevail if the benefit .to in·state busi
ness was minimal. see New Energy Co. of 
Indiana v. Limbach. 486 U.S. 269. 276-277, 108 
S.Ct. 1803, 1809, 100 L.Ed.2d 302 (1988). It 
would make little sense to require a showing 
that an in·state business in fact exists without 
also requiring a showing that it is in fact bene· 
fited. I see no reason to impose such a burden 
iil order to strike down a statute· that is facially 
discriminatory under the Commerce Clause, 
any more than we would require the person 
challenging under the Fourteenth Amendment a 
state law permitting only Aleuts to vote by mail 
to show that there are in fact Aleut citizens of 
the State capable of benefiting from that dis. 
crimination. 
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This is so despite the fact that the law 
regulates the sale of alcoholic beverages, 
since its discriminatory character elimi
nates the immunity afforded by the Twen
ty-first Amendment. See Bacchus Im
ports, Ltd. v. Dias, 468 U.S. 263, 275-276, 
104 S.Ct. 3049, 3057-3058, 82 L.Ed.2d 200 
(1984). Since Joseph E. Seagram & Sons, 
Inc. v. Hostetter, 384 U.S. 35, 86 S.Ct. 
1254, 16 L.Ed.2d 336 (1966), upheld a law 
that operated in like fashion, I agree with 
the Court that today's decision requires us 
to overrule that case. See ante, at 2502. 

.h,4s1 would refrain, however, from apply
ing the more expansive analysis which 
finds the law unconstitutional because it 
regulates or controls beer pricing in the 
surrounding States. See ante, at 2499-
2501. It seems to me this rationale is not 
only unnecessary but also questionable, 
resting as it does upon the mere economic 
reality that the challenged law will require 
sellers in New York, Massachusetts, and 
Rhode Island to take account of the price 
that they must post and charge in Connecti
cut when setting their prices in those other 
States. The difficulty with this is that 
innumerable valid state laws affect pricing 
decisions in other States-even so rudimen
tary a law as a maximum price regulation. 
Suppose, for example, that the Connecticut 
Legislature had simply provided that beer 
could not be retailed in Connecticut above 
$10 a case. Sellers in those portions of 
New York, Massachusetts, and Rhode Is
land bordering Connecticut would have to 
take account of that requirement, just as 
sellers in those States had to take account 
of the Connecticut posting requirement 
here, because prices substantially above 
the maximum would cause their former in
state purchasers to drive to Connecticut 
and their former Connecticut purchasers to 
stay home. The out-of-state impact in this 
particular example would not be as severe 
as that in the present cases, but I do not 
think our Commerce Clause jurisprudence 
should degenerate into disputes over de
gree of economic effect. In any case, since 
this principle is both dubious and unneces-

sary to decide the present cases, I decline 
to endorse it. 

Chief Justice REHNQUIST, with whom 
Justice STEVENS and Justice O'CONNOR 
join, dissenting. 

In Baldwin v. G.A.F. Seelig, Inc., 294 
U.S. 511, 55 S.Ct. 497, 79 L.Ed. 1032 (1935), 
the Court held that a New York statute 
setting maximum prices for milk sold in 
that State violated the Commerce Clause 
when applied to milk produced more cheap
ly in Vermont but imported into New York 
for sale. Today the Court applies the doc
trine of that case to invalidate a Connecti
cut statute which sets a maximum price for 
beer imported into.h,46Connecticut from oth
er States. The Court's analysis seems 
wrong to me both as a matter of economics 
and as a matter of law: the maximum 
prices set by Connecticut in this case have 
a quite different effect than did the mini
mum prices set by New York in the Bald
win case, and by reason of the Twenty-first 
Amendment the States possess greater au
thority to regulate commerce in beer than 
they do commerce in milk. 

The New York statute passed upon in 
Baldwin provided that no milk could be· 
sold in the New York City metropolitan 
area unless it had been purchased from the 
producer for a price at least equal to the 
minimum specified by law. When this stat- . 
ute was applied to milk produced in Ver
mont but brought into the New York City 
metropolitan area for sale, the result was 
to require Vermont producers to give up 
the natural advantage which they would 
otherwise have obtained from the fact that 
the costs of production of milk in Vermont 
were lower than the costS of production in 
New York. The Court rightly held that 
this sort of a regulation violated the· Com
merce Clause because it "set a barrier to 
traffic between one state arid another as 
effective as if customs duties, equal to the 
price differential, had been laid upon the 
thing transported." Id., 294'U.S., at 521, 
55 S.Ct., at 500. In Milk Co1t'trol Board v. 
Eisenberg Farm Products, 306 U.S. 346, 
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59 S.Ct. 528, 83 L.Ed. 752 (1939), decided 
four years after Baldwin, the Court upheld 
a different state milk price regulation, and 
in so doing distinguished Baldwin as a 
case in which "this Court condemned an 
enactment aimed solely at interstate com
merce attempting to affect and regulate 
the price to be paid for milk in a sister 
state." 306 U.S., at 353, 59 S.Ct., at 531. 

The Connecticut statute here is markedly 
different from the New York statute con
demned in Baldwin. Connecticut has no 
motive to favor local brewers over out-of
state brewers, because there are no local 
brewers. Ante, at 2494, n. 2. Its motive
unchallenged here-is to obtain from out
of-state brewers prices for Connecticut re
tailers and Connecticut beer drinkers as 
low as those charged by the brewers in 
neighboring States. Connecticut does not 
seek to erect anlli47sort of tariff barrier to 
exclude out-of-state beer; its residents will 
drink out-of-state beer if they drink beer at 
all, and the State simply wishes its inhabit
ants to be treated as favorably as those of 
neighboring States by the brewers who sell 
interstate. There is no "tariff wall" be
tween Connecticut and other States; there 
is only a maximum price regulation with 
which the interstate brewer would rather 
not have to bother. But that is not a 
sufficient reason for saying that such a 
regulation violates the Commerce Clause. 

N either the parties nor the Court points 
to any concrete evidence that the Connecti
cut regulation will have any effect on the 
beer prices charged in other States, much 
less a constitutionally impermissible one. 
It is merely assumed that consumers in the 
neighboring States possess "competitive 
advantages" over Connecticut consumers. 
Ante, at 2501. But it is equally possible 
that Connecticut's affirmation laws, a re
sponse to a history of unusually high beer 
prices in that State, see United States 
Brewers Assn., Inc. v. Healy, 692 F.2d 275, 
276 (1982), may be justifiable as a remedy 
for some market imperfection that permits 
supracompetitive prices to be charged Con
necticut consumers. The Court expresses 

109B S.Ct.-10 

the view that these regulations will affect 
the prices of beer in other States and goes 
on to say that such an effect constitutes 
"regulating" or "controlling" beer sales be
yond its borders. Ante, at 2500, 2502. 
But this view is simply the Court's personal 
forecast about the business strategies that 
distributors may use to set their prices in 
light of regulatory obligations in various 
States. Certainly a distributor that consid
erS the Connecticut affirmation law when 
setting its prices in Massachusetts, or of
fering a discount in New York, is under no 
legal obligation to do so. And it is quite 
arbitrary, and inconsistent with other Com
merce Clause doctrine, to strike down Con
necticut's affirmation law because together 
with the laws of neighboring States it 
might require a brewer to plan its pricing 
somewhat farther in advance, ante, at 
2500, than it would prefer to do in a totally 
unregulated economy. 

.Jl4s"[T]he question is not whether what 
[the State] has done will restrict appel
lants' freedom of action outside [the 
State] by subjecting the exercise of such 
freedom to financial burdens. The mere 
fact that state action may have repercus
sions beyond state lines is of no judicial 
significance so long as the action is not 
within that domain which the Constitu
tion forbids." Osborn v. Ozlin, 310 U.S. 
53, 62, 60 S.Ct. 758, 761, 84 L.Ed. 1074 
(1940). See also Joseph E. Seagram & 
Sons, Inc. v. Hostetter, 384 U.S. 35, 43, 
86 S.Ct. 1254, 1260, 16 L~Ed.2d 336 
(1966). 

r am no more convinced by the Court's 
alternative rationale, that the Connecticut 
statute "facially discriminates" against 
brewers and shippers of beer engaged in 
interstate commerce in favor of brewers 
and shippers who do business wholly within 
the Connecticut. Ante, at 2501. As the 
Court acknowledges, there are no Connecti
cut brewers; ante, at 2494 n. 2, and the 
Court has not pointed to any evidence of 
shippers doing business in Connecticut but 
not in its border States. Consequently, the 
Court strikes down Connecticut's statute 
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because it facially discriminates in favor of 
entities that apparently do not exist. But 
cf. Amerada Hess Corp. v. Director, New 
Jersey Division 0/ Taxation, 490 U.S. 66, 
77-78, 109 S.Ct.1617, 1623-1624, 104 L.Ed.2d 58 
(1989) (absence of oil reserves in New Jer
sey allays concern about a discriminatory 
motive or effect of a state tax disallowance 
of a deduction related to oil production). 
We do not know what actions Connecticut 
might take to eliminate discriminatory ef
fectc; if a local brewer began business and 
a true danger of discrimination in favor of 
local business appeared. It is not a proper 
exercise of our constitutional power to in
validate state legislation as facially discrim
inatory just because it has not taken into 
account every hypothetical circumstance 
that might develop in the market. 

All of the foregoing is based on the as
sumption that a State has no more freedom 
to regulate commerce in beer than it does 
commerce in milk or any other commodity. 
But the Twenty-first Amendment, as the 
Court concedes, at least in theory, provides 
otherwise: 
...ll49"The transportation or importation 

into any State ... for delivery or use 
therein of intoxicating liquors, in viola
tion of the laws thereof, is hereby prohib
ited." 

Less than 10 years ago we acknowledged 
that the Twenty-first Amendment confers 
on the States "virtually complete control 
over whether to permit importation or sale 
of liquor and how to structure the liquor 
distribution system." California Retail 
Liquor Dealers Association v. Midcal Alu
minum, Inc., 445 U.S. 97, 110, 100 S.Ct. 
937, 940, 63 L.Ed.2d 233 (1980). And while 
this "special power" of the States to regu
late liquor, id., at 108, 100 S.Ct., at 944, 
must coexist with Congress' power to regu
late commerce, "[t]his Court's decisions ... 
have confirmed that the Amendment pri
marily created an exception to the normal 
operation of the Commerce Clause." 
Craig v. Boren, 429 U.S. 190, 206, 97S.Ct. 
451, 461, 50 L.Ed.2d 397 (1976). The Court 
in the present cases barely pays lipservice 

--..J 

to the additional authority of the States to 
regulate commerce and alcoholic beverages 
granted by the Twenty-first Amendment. 
Neglecting to consider that increased au
thority is especially disturbing here where 
the perceived proscriptive force of the Com
merce Clause does not flow from an affir
mative legislative decision and so is at its 
nadir. Even the most restrictive view of 
the Twenty-first Amendment should val
idate Connecticut's efforts to obtain from 
interstate brewers prices for its beer drink
ers which are as favorable as the prices 
which those brewers charge in neighboring 
States. 

The result reached by the Court in these 
cases can only be described as perverse. A 
proper view of the Twenty-first Amend
ment would require that States have great
er latitude under the Commerce Clause to 
regulate producers of alcoholic beverages 
than they do producers of milk. But the 
Court extends to beer producers a degree 
of Commerce Clause protection that Our 
cases have never extended to milk produc
ers. I would reverse the judgment of the 
Court of Appeals. 

491 U.S. 350, 105 L.Ed.2d 298 

...llsoNEW ORLEANS PUBLIC SERVICE, 
INC., Petitioner, 

v. 
COUNCIL OF the CITY OF 

NEW ORLEANS et al. 

No. 88-348. 

. Argued April 25, 1989. 

Decided June 19, 1989. 

Electric utility sought injunctive and 
declaratory relief with respect to state 
rate-making authority's determination that, 
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Management Act, § 201, as amended, 16 direct the imposition of sanctions on the 
U.S.C.A. § 1821. certified nation. Later, Congress passed 

5. Fish ¢;;>12 
Decision of Secretary of Commerce to 

secure certainty of Japan's future compli
ance with International Convention for 
Regulation of Whaling program per execu
tive agreement, rather than rely on possi
bility that certification of whaling practices 
as diminishing effectiveness of Convention 
and imposition of economic sanctions would 
produce same or better results, was reason
able construction of Pelly and Packwood 
Amendments. Fishermen's Protective Act 
of 1967, as amended, 22 U.S.C.A. § 1978; 
Magnuson Fishery Conservation and 
Management Act, § 201, as amended, 16 
U.S.C.A. § 1821. 

Syllabus '" 
The International Convention for the 

Regulation of Whaling (ICRW) included a 
Schedule regulating whale harvesting prac
tices of member nations (including the 
United States and Japan) and setting har
vest limits for various whale species. It 
also established the International Whaling 
Commission (IWC) and authorized it to set 
harvest quotas. However, the IWC has no 
power to impose sanctions for quota viola
tions, and any member country may file a 
timely objection to an IWC amendment of 
the Schedule and thereby exempt itself 
from any obligation to comply with the 
limit. Because of the IWC's inability to 
enforce its own quota and in an effort to 
promote enforcement of quotas set by oth
er international fishery conservation pro
grams, Congress enacted the Pelly Amend
ment to the Fishermen's Protective Act of 
1967, directing the Secretary of Commerce 
(Secretary) to certify to the President if 
nationals of a foreign country are conduct
ing fishing operations in such a manner as 
to "diminish the effectiveness" of an inter
national fishery conservation program. 
The President, in his discretion, may then 

* The syllabus constitutes no part of the opinion 
of the Court but has been prepared by the Re
porter of Decisions for the convenience of the 

the Packwood Amendment to the Magnu
son Fishery Conservation and Management 
Act, 'requiring expedition of the certifica
tion process and mandating that, if the 
Secretary certifies that nationals of a for
eign country are conducting fishing opera
tions in such a manner as to "diminish the 
effectiveness" of the ICRW, economic sanc
tions must be imposed by the Executive 
Branch against the offending nation. M
ter the IWC established a zero quota for 
certain sperm whales and ordered a 5-year 
moratorium on commercial whaling to be
gin in 1985, Japan filed objections to both 
limitations and thus was not bound there
by. However, in 1984 Japan and the Unit
ed States concluded an executive agree
ment whereby Japan pledged to adhere to 
certain harvest limits and to cease commer
cial whaling by 1988, and the Secretary 
agreed that the United States would not 
certify' Japan under either the Pelly 
Amendment or the Packwood Amendment 
if Japan complied with its pledges. Shortly 
before consu~ation222 of the executive 
agreement, several wildlife conservation 
groups filed suit in Federal District Court, 
seeking a writ of mandamus to compel the 
Secretary to certify Japan, and the court 
granted summary judgment for the groups, 
concluding that any taking of whales in 
excess of the IWC's quotas diminished the 
effectiveness of the ICRW. The court or
dered the Secretary immediately to certify 
to the President that Japan was in violation 
of the sperm whale quota. The Court of 
Appeals affirmed. 

Held: 
1. The political question doctrine does 

not bar judicial resolution of the instant 
controversy. The courts have the authori
ty to construe international treaties and 
executive agreements and to interpret con
gressional legislation. The challenge to 
the Secretary's decision not to certify J a
pan presents a purely legal question of 

reader. See United States v. Detroit Lumber Co., 
200 US. 321, 337, 26 S.Ct. 282, 287, SO L.Ed. 
499. 
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statutory interpretation. The Judiciary's 
constitutional responsibility to interpret 
statutes cannot .be shirked simply because 
a decision may have significant political 
overtones. pp. 2865-2866. 

2. Neither the Pelly Amendment nor 
the Packwood Amendment required the 
Secretary to certify Japan for refusing to 
abide by the IWC whaling quotas. The 
Secretary's decision to secure the certainty 
of Japan's future compliance with the 
IWC's program through the 1984 executive 
agreement, rather than to rely on the possi
bility that certification and imposition of 
economic sanctions would produce the 
same or a better result, is a reasonable 
construction of the Amendments. Pp. 
2867-2872. 

(a) Under the terms of the Amend
ments, certification is neither permitted nor 
required until the Secretary determines 
that nationals of a foreign country are con
ducting fishing operations in a manner that 
"diminishes the effectiveness" of the 
ICRW. Although the Secretary must 
promptly make a certification decision, 
there is no statutory definition of the 
words "diminish the effectiveness" or spec
ification of the factors that the Secretary 
should consider in making the decision en
trusted to him alone. The statutory lan
guage does not direct the Secretary auto
matically and regardless of the circum
stances to certify a nation that fails to 
conform to the IWC whaling Schedule. Pp. 
2867-2868. 

(b) Nothing in the legislative history of 
either Amendment addresses the nature of 
the Secretary's duty and requires him to 
certify every departure from the IWC's 
scheduled limits on whaling. The history 
of the Pelly Amendment and its subse
quent amendment shows that Congress had 
no intention to require the' Secretary to 
certify every departure from the limits set 
by an international conservation program, 
and that Congress used the phrase "dimin
ish the effectiveness" to give the Secretary 
a range of certification discretion. Al
though the Packwood Amendment was de
signed to remove executive discretion in 

imp0.!Eg223 sanctions once certification had 
been made, Congress specifically retained 
the identical certification standard of the 
Pelly Amendment, and the legislative hisUr 
ry does not indicate that the certification 
standard requires the Secretary, regardless 
of the circumstances, to certify each and 
every departure from the IWC's whaling 
Schedules. Pp. 2868-2872. 

247 U.S.App.D.C. 309, 768 F.2d 426, 
reversed. 

WHITE, J., delivered the opinion of the 
Court, in which BURGER, C.J., and POW
ELL, STEVENS, and O'CONNOR, JJ., 
joined. MARSHALL, J., filed a dissenting 
opinion, in which BRENNAN, BLACK
MUN, and REHNQUIST, JJ., joined, post, 
p.2872. 

Arnold I. Burns, New York City, for 
petitioners in No. 85-955. 

Scott C. Whitney, Washington, D.C., for 
petitioners in No. 85-954. 

William D. Rogers, Washington, D.C., 
for respondents. 

Justice WHITE delivered the opinion of 
the Court. 

In these cases, we address the question 
whether, under what are referred to in 
these cases as the Pelly and Packwood 
Amendments, 85 Stat. 786, as amended, 22 
U.S.C. § 1978; 90 Stat. 337, as amended, 16 
U.S.C. § 1821 (1982 ed. and Supp. III), the 
Secretary of Commerce is required to certi
fy that Japan's whaling practices "diminish 
the effectiveness" of the International Con
vention for the Regulation of Whaling be
cause that country's annual harvest ex
ceeds quotas established under the Conven
tion. 

...l1241 
For centuries, men have hunted whales 

in order to obtain both food and oil, which, 
in turn, can be processed into a myriad of 
other products. Although at one time a 
harrowing and perilous profession, modern 
technological innovations have transformed 

, ----



222 

had 
ned 
the 
sto
;ion 
ess 
md 
ing 

26, 

the 
W
JJ., 
ing 
;K-
1St, 

:or 

:or 

,... v., 

of 

on 
in 
od 
22 
16 
he 
ti-
3h 
n-
le
x
n-

. "-.J 
'JAPAN WHALING ASS'N v. AMERICAN CETACEAN SOC. 2863 

478 U.S. 226 Cite as 106 S.Ct. 2860 (1986) 

whaling into a routine form of commercial enforcement of quotas set by other interna
fishing, and have allowed for a multifold tional fishery conservation programs, Con
increase in whale harvests worldwide. gress passed the Pelly Amendment to the 

Based on concern over the effects of Fishermen's Protective Act of 1967. 22 
excessive whaling, 15 nations formed the U.S.C. § 1978. Principally inu:nded to pr~ 
International Convention for the Regula- serve and protect North American Atlantic 
tion of Whaling (ICRW) Dec. 2 1946 62 salmon from depletion by Danish fishermen 
Stat. 1716, T.I.A.S. No. i849 (entered into in viol~tion of the ~an imposed by the In
force Nov. 10, 1948). The ICRW was de- ternatI.ona~ Co~ventIon for the Northwest 
si ned to "provide for the proper conserva- AtlantiC Fisheries, the Amendment protect-
. g th k . ed whales as well. See 117 Cong.Rec. 

tIon of whale stocks and us rna e pO~Sl- 34752 (1971) (remarks of Rep. Pelly); H.R. 
~le the o~,d~rly development of the whahng Rep. No. 92-468, p. 6 (1971), U.S.Code 
mdustry, zd., at 1717, and today serves as C & Ad . N 1971 2409 Th 
the principal international mechanism for Aong'd t md~n. tsewtsh S 'Pta' f' C e 

. . d I men men Irec e ecre ry 0 om-
promotmg the conservation and eve op- to rt'f t th P 'd t'f" t' . merce ce I y 0 e res I en 1 na lon-
ment of whale populatIOns. See generally Iff' t d' tl . d' 
S 'th Th Itt' I Wh I' Comm's a s 0 a orelgn coun ry, lrec y or m 1-ml e n erna IOna a mg I - . f' h' " . A A I . f h P t d R fI rectly, are conductmg IS mg operations In 
SIOn: n na YSlS 0 teas an e ec- a manner or under circumstances which 
tions on the Future, 16. Nat. Resources diminish the effectiveness of an interna
Law. ?43 (1984). The Umted Sta~s was a tional fishery conservation program .... " 
~o~ndl~g member of the ICRW, Japan 22 U.S.C. § 1978(a)(I). Upon certification, 
Jomed m 1951. the President, in his discretion, may then 

To achieve its purposes, the ICRW in- direct the Secretary of the Treasury to 
eluded a Schedule which, inter alia, regu- prohibit the importation of fish products 
lates harvesting practices and sets harvest from the certified nation. § 1978(a)(4). 
limits for various whale species. Art. I, 62 The President may also decline to impose 
Stat. 1717, 1723-1727. In addition, the any sanctions or import prohibitions. 
ICRW established the International Whal- After enactment of the Pelly Amend
ing Commission (IWC), which implements ment, the Secretary of Commerce five 
portions of the Convention and is autho- times certified different nations to the 
rized to amend the Schedule and set new President as engaging in fishing operations 
harvest quotas. See Art. III, 62 Stat. which "diminish[ed] the effectiveness" of 
1717-1718; Art. V, 62 Stat. 1718-1719. IWC quotas. H.R.Rep. No. 95-1029, p. 9 
See generally Smith, supra, at 547-550. (1978), U.S.Code Congo & Admin.News 
The quotas are binding on IWC members if 1978, p. 1768; 125 Cong.Rec. 22084 (1979) 
accepted by a three-fourths' majority vote. (remarks of Rep. Oberstar). None of the 
Art. III, 62 Stat. 1717. Under the terms of certifications resulted in the imposition of 
the Convention, however, the IWC has no sanctions by the President. After each 
power to impose sanctions for quota viola- certification, however, the President was 
tions. See Art. IX, 62 Stat. 1720. More- able to use the threat of discretionary sanc
over, any member country may file a time- tions to obtain commitments of future com
ly objection to an IWC amendment of the pliance from the offending nations. 
Schedule and thereby exempt itself from Although "the Pelly Amendment ... 
any obligation..Jl.2sto comply with the limit served the useful function of quietly per
unless and until the objection is withdrawn. suading nations to adhere to the 
Art. V, 62 Stat. 1718-1719. All non- de9i!ons226 of international fishery conser
objecting countries remain bound by the vation bodies:' H.R.Rep. No. 95-1029, su
amendment. pra, at 9, U.S.Code Congo & Admin.News 

Because of the IWC's inability to enforce 1978, pp. 1768, 1773, Congress grew impa
its own quota and in an effort to promote tient with the Executive's delay in making 
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certification decisions and refusal to impose 
sanctions. See 125 Cong.Rec. 22083 (1979) 
(remarks of Rep. Murphy); id., at 22084 
(remarks of Rep. Oberstar). As a result, 
Congress passed the Packwood Amend
ment to the Magnuson Fishery Conserva
tion and Management Act, 16 U.S.C. § 1801 
et seq. (1982 ed. and Supp. III). This 
Amendment requires the Secretary of Com
merce to "periodically monitor the activities 
of foreign nationals that may affect [inter
national fishery conservation programs]," 
22 U.S.C. § 1978(a)(3)(A); "promptly inves
tigate any activity by foreign nationals 
that, in the opinion of the Secretary, may 
be cause for certification ... ," 
§ 1978(a)(3)(B); and "promptly conclude; 
and reach a decision with respect to; [that] 
investigation." § 1978(a)(3)(C). 

To rectify the past failure of the Presi
dent to impose the sanctions authorized
but not required-under the Pelly Amend
ment, the Packwood Amendment removes 
this element of discretion and mandates the 
imposition of economic sanctions against 
offending nations. Under the Amendment, 
if the Secretary of Commerce certifies that 
"nationals of a foreign country, directly or 
indirectly, are conducting fishing opera
tions or engaging in trade or taking which 
diminishes the effectiveness of the Interna
tional Convention for the Regulation of 
Whaling," 16 U.S.C. § 1821(e)(2)(A)(i), the 
Secretary of State must reduce, by at least 
50%, the offending nation's fishery alloca
tion within the United States' fishery con
servation zone. § 1821(e)(2)(B). Although 
the Amendment requires the imposition of 
sanctions when the Secretary of Commerce 

t. The details of the Japanese commitments were 
explained in a summary accompanying the let
ter from the Charge d'Affaires to the Secretary. 
First, the countries agreed that if Japan would 
withdraw its objection to the !WC zero sperm 
whale quota, Japanese whalers could harvest up 
to 400 sperm whales in each of the 1984 and 
1985 coastal seasons without triggering certifi
cation. Japan's irrevocable withdrawal of that 
objection was to take place on or before Decem
ber 13, 1984, effective April 1, 1988. App. to 
Pet. for Cert. in No. 85-955, pp. l04A-I0SA. 
Japan fulfilled this portion of the agreement on 
December 11, 1984. ld., at llOA, 112A-114A. 

certifies a nation, it did not alter the initial 
certification process, except for requiring 
expedition. It was also provided that a 
certificate under the Packwood Amend
ment also serves as a certification for the 
purposes of the Pelly Amendment. 
§ 1821(e)(2)(A)(i). 
-1l,27In 1981, the !WC established a zero 

quota for the Western Division stock of 
Northern Pacific sperm whales. The next 
year, the IWC ordered a 5-year moratorium 
on commercial whaling to begin with the 
1985-1986 whaling season and last until 
1990. In 1982, the IWC acted to grant 
Japan's request for a 2-year respite-for 
the 1982-1983 and 1983-1984 seasons
from the IWC's earlier decision banning 
sperm whaling. 

Because Japan filed timely objections to 
both the IWC's 1981 zero quota for North
ern Pacific sperm whales and 1982 commer
cial whaling moratorium, under the terms 
of the ICRW, it was not bound to comply 
with either limitation. Nonetheless, as the 
1984-1985 whaling season grew near, it 
was apparently recognized that under ei
ther the Pelly or Packwood Amendment, 
the United States could impose economic 
sanctions if Japan continued to exceed 
these whaling quotas. 

Following extensive negotiations, on No
vember 13, 1984,· Japan and the United 
States concluded an executive agreement 
through an exchange of letters between 
the Charge d'Affaires of Japan and the 
Secretary of Commerce. See App. to Pet. 
for Cert. in No. 85-955, pp. 102A-109A. 
Subject to implementation requirements,l 

Second, the two nations agreed that if Japan 
would end all commercial whaling by April 1, 
1988, Japanese whalers could take additional 
whales in the interim without triggering certifi
cation.Japan agreed to harvest no more than 
200 sperm whales in each of the 1986 and 1987 
coastal seasons. In addition, it would restrict 
its harvest of other whale species-under limits 
acceptable to the United States after consulta
tion with Japan-through the end of the 1986-
1987 pelagic season and the end of the 1987 
coastal season. The agreement called for Japan 
to announce its commitment to terminate com
mercial whaling operations by withdrawing its 
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Japan pledged to a.!!!!.ere228 to certain har
vest limits and to cease commercial whal
ing by 1988. Id., at 104A-106A. In return 
and after consulting with the United States 
Commissioner to the IWe, the Secretary 
determined that the short-term continuance 
of a specified level of limited whaling by 
Japan, coupled with its promise to discon
tinue all commercial whaling by 1988, 
"would not diminish the effectiveness of 
the International Convention for the Regu
lation of Whaling, 1946, or its conservation 
program." Id., at 107 A. Accordingly, the 

. Secretary informed Japan that, so long as 
Japan complied with its pledges, the United 
States would not certify Japan under either 
Amendment. See id., at 104A. 

Several days before consummation of the 
executive agreement, several wildlife con
servation groups 2 filed suit in District 
Court seeking a writ of mandamus compel
ling the Secretary of Commerce to certify 
Japan.3 Because in its view any taking of 
whales in excess of the IWC quotas dimin
ishes th~effectiveness of the ICRW, the 
District Court granted summary judgment 
for respondents and ordered the Secretary 
of Commerce immediately to certify to the 
President that Japan was in violation of the 
IWC sperm whale quota. 604 F.Supp. 
1398, 1411 (DC 1985). Thereafter, Japan's 
Minister for Foreign Affairs informed the 
Secretary of Commerce that Japan would 
perform the second condition of the agree
ment-withdrawal of its objection to the 
IWC moratorium-provided that the United 
States obtained reversal of the District 
Court's order. App. to Pet. for Cert. in No. 
85-955, pp. 1I6A-lISA. 

objection to the 1982 IWC moratorium on or 
before April 1, 1985, effective April 1, 1988. Id., 
at 10SA-10M. 

2. The original plaintiffs to this action are: 
American Cetacean Society, Animal Protection 
Institute of America, Animal Welfare Institute, 
Center for Environmental Education, The Fund 
for Animals, Greenpeace U.S.A., The Humane 
Society of the United States, International Fund 
for Animal Welfare, The Whale Center, Connect
icut Cetacean SOCiety, Defenders of Wildlife, 
Friends of the Earth, and Thomas Garrett, for
mer United States Representative to the rwc. 

A . divided Court of Appeals affirmed. 
247 U.S.App.D.C. 309, 768 F.2d 426 (1985). 
RecogniziJ?g that the Pelly and Packwood
Magnuson Amendments did not define the 
specific activities which would "diminish 
the effectiveness" of the ICRW, the court 
looked to the Amendments' legislative his
tory and concluded, as had the District 
Court, that the taking by Japanese nation
als of whales in excess of quota automati
cally called for certification by the Secre
tary. We granted certiorari, 474 U.S. 1053, 
106 S.Ct. 787, 88 L.Ed.2d 766 (1986), and 
now reverse. 

II 

We address first the Japanese petition
ers' contention that the present actions are 
unsuitable for judicial review because they 
involve foreign relations and that a federal 
court, therefore, lacks the judicial power to 
command the Secretary of Commerce, an 
Executive Branch official, to dishonor and 
repudiate an international agreement. Re
lying On the political question doctrine, and 
quoting Baker V. Carr, 369 U.S. 186, 217, 
82 S.Ct. 691, 710, 7 L.Ed.2d 663 (1969), the 
Japanese petitioners argue that the danger 
of "embarrassment from multifarious pro
nouncements by various departments on 
one question" bars any judicial resolution 
of the instant controversy. 

[1] We disagree. Baker carefully 
pointed out that not every matter touching 
on politics is a political question, id., at 209, 
82 S.Ct., at 706, and more specifically, that 
it is "error to suppose that evertJ.t30case or 

3. In addition, plaintiffs also requested (1) a de-
claratory judgment that the Secretary's failure 
to certify violated both the Pelly and Packwood 
Amendments, because any whaling activities in 
excess of rwe quotas necessarily "diminishes 
the effectiveness" of the ICRW; and (2) a per
manent injunction prohibiting any executive 
agreement which would violate the certification 
and sanction reqUirements of the Amendments. 
604 F.Supp. 1398, 1401 (DC 1985). The Japan 
Whaling Association and Japan Fishing Associa
tion (Japanese petitioners), trade groups repre
senting private Japanese interests, were allowed 
to intervene. 
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controversy which touches' foreign rela
tions lies beyond judicial cognizance." [d., 
at 211,82 S.Ct., at 707. The political ques
tion doctrine excludes from judicial review 
those controversies which revolve around 
policy choices and value determinations 
constitutionally committed for resolution to 
the halls of Congress or the confines of the 
Executive Branch. The Judiciary is partic
ularly ill suited to make such decisions, as 
"courts are fundamentally underequipped 
to formulate national policies or develop 
standards for matters not legal in nature." 
United States ex rel. Joseph v. Cannon, 
206 U.S.App.D.C. 405, 411, 642 F.2d 1373, 
1379 (1981) (footnote omitted), cert. denied, 
455 U.S. 999,102 S.Ct. 1630,71 L.Ed.2d 865 
(1982). 

[2] As Baker plainly held, however, the 
courts have the authority to construe trea
ties and executive agreements, and it goes 
without saying that interpreting congres
sional legislation is a recurring and accept
ed task for the federal courts. It is also 

4. We also reject the Secretary's suggestion that 
no private cause of action is available to respon
dents. Respondents brought suit against the 
Secretary of Commerce, the head of a federal 
agency, and the suit, in essence, is one to "com· 
pel agency action unlawfully withheld," 5 U.S.C. 
§ 706(1), or alternatively, to "hold unlawful and 
set aside agency action ... found to be '" 
arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law:' 
§ 706(2)(A). The "right of action" in such cases 
is expressly created by the Administrative Proce
dure Act (APA), which states that "final agency 
action for which there is no other adequate 
remedy in a court [is] subject to judicial re
view," § 704, at the behest of "[a] person '" 
adversely affected or aggrieved by agency ac
tion." § 702 (1982 ed., Supp. III). A separate 
indication of congressional intent to make agen
cy action reviewable under the APA is not neces
sary; instead, the rule is that the cause of action 
for review of such action is available absent 
some clear and convincing evidence of legisla. 
tive intention to preclude review. See, e.g., 
Block v. Community Nutrition Institute, 467 U.S. 
340, 345, 104 S.Ct. 2450, 2454, 81 L.Ed.2d 270 
(1984); Citizens to Preserve Overton Park v. 
Vo~e, 401 U.S. 402, 410, 91 S.Ct. 814, 820, 28 
L.Ed.2d 136 (1971); Abbott Laboratories v. 
Gardner, 387 U.S. 136, 141, 87 S.Ct. 1507, 1511, 
18 LEd.2d 681 (1967). 

It is clear that respondents may avail them
selves of the right of action created by the APA. 

evident that the challenge to the Secre
tary's decision not to certify Japan for har· 
vesting whales in- excess of IWC quotas 
presents a purely legal question of statu· 
tory interpretation. The Court must first 
determine the nature and scope of the duty 
imposed upon the Secretary by the Amend
ments, a decision which calls for applying 
no more than the traditional rules of statu
tory construction, and then applying this 
analysis to the particular set of facts 
presented below. We are cognizant of the 
interplay between these Amendments and 
the conduct of this Nation's foreign rela
tions, and we recognize the premier role 
which both Congress and the Executive 
play in this field. But under the Constitu
tion, one of the Judiciary's characteristic 
roles is to interpret statutes, and we cannot 
shirk this responsibility merely because our 
decision may have significant political over
tones. We conclude, therefore, that the 
present cases present a justiciable contro
versy, and turn to the merits of petitioners' 
arguments.4 

First, the Secretary's actions constitute the ac
tions of an agency. See 5 U.S.C. § 551(1); CI·ti· 
zens to Preserve Overton Park v. Volpe, supra, 
401 U.S., at 410, 91 S.Ct., at 820. In addition, 
there has been "final agency action," in that the 
Secretary formally has agreed with the Japanese 
that there will be no certification, and this ap
pears to be an action "for which there is no 
other adequate remedy in a court," as the issue 
whether the Secretary's failure to certify was 
lawful will not otherwise arise in litigation. 
Next, it appears that respondents are sufficient
ly "aggrieved" by the agency's action: under our 
decisions in Sferra Club v. Morton, 405 U.S. 727, 
92 S.Ct. 1361, 31 L.Ed.2d 636 (1972), and United 
States v. SCRAp, 412 U.S. 669, 93 S.Ct. 2405, 37 
L.Ed.2d 254 (1973), they undoubtedly have al
leged a sufficient "injury in fact" in that the 
whale watching and studying of their members 
will be adversely affected by continued whale 
harvesting. and this type of injury is within the 
"zone of interests" protected by the Pelly and 
Packwood Amendments. See Association of 
Data Processing Service Organizl;.tions, Inc. v. 
Camp, 397 U.S. 150, 90 S.Ct. 827. 25 L.Ed.2d 184 
(1970). Finally, the Secretary has failed to 
point to any expressed intention on the part of 
Congress to foreclose APA review of actions 
under either Amendment. We find, therefore, 
that respondents are entitled to pursue their 
claims under the right of action created by the 
APA. 
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[3] The issue before us is whether, in 

the circumstances of these cases, either the 
Pelly or Packwood Amendment required 
the Secretary to certify Japan for refusing 
to abide by the IWC whaling quotas. We 
have concluded that certific~on232 was not 
necessary and hence reject the Court of 
Appeals' holding and respondents' submis
sion that certification is mandatory when
ever a country exceeds its allowable take 
under the ICRW Schedule. 

Under the Packwood Amendment, certifi
cation is neither permitted nor required 
until the Secretary makes a determination 
that nationals of a foreign country "are 
conducting fishing operations or engaging 
in trade or taking which diminishes the 
effectiveness" of the ICRW. It is clear 
that the Secretary must promptly make the 
certification decision, but the statute does 
not define the words "diminish the effec
tiveness of" or specify the factors that the 
Secretary should consider in making the 
decision entrusted to him alone. Specifical
ly, it does not state that certification must 
be forthcoming whenever a country does 
not abide by IWC Schedules, and the Secre
tary did not understand or interpret the 
language of the Amendment to require him 
to do so. Had Congress intended other
wise, it would have been a simple matter to 
say that the Secretary must certify deliber
ate taking of whales in excess of IWC 
limits. 

Here, as the Convention permitted it to 
do, Japan had filed its objection to the IWC 
harvest limits and to the moratorium to 
begin with the 1985-1986 season. It was 
accordingly not in breach of its obligations 
under the Convention in continuing to take 
whales, for it was part of the s~heme of the 
Convention to permit nations to opt out of 
Schedules that were adopted over its objec
tions. In these circumstances, the Secre
tary, after consultation with the United 
States Commissioner to the IWC and re
view of the IWC Scientific Committee opin
ions, determined that it would better serve 
the conservation ends of the Convention to 

accept Japan's pledge to limit its harvest of 
sperm whales for four years and to cease 
all commercial whaling in 1988, rather than 
to impose sanctions and risk continued 
whaling by the Japanese. In any event, 
the Secretary made the determination as
signed to him by the Packwood Amend
ment and concluded that thEl.U.salimited tak
ing of whales in the 1984 and 1985 coastal 
seasons would not diminish the effective
ness of the ICRW or its conservation pro
gram, and that he would not make the 
certification that he would otherwise be 
empowered to make. 

The Secretary, of course, may not act 
contrary to the will of Congress when exer
cised within the bounds of the Constitution. 
If Congress has directly spoken to the pre
cise issue in question, if the intent of Con
gress is clear, that is the end of the matter. 
Chevron U.S.A. Inc. v. Natural Resources 
Defense Council, Inc., 467 U.S. 837, 843, 
104 S.Ct. 2778, 2781-2782, 81 L.Ed.2d 694 
(1984). But as the courts below and re
spondents concede, the statutory language 
itself contains no direction to the Secretary 
automatically and regardless of the circum
stances to certify a nation that fails to 
conform to the IWC whaling Schedule. 
The language of the Pelly and Packwood 
Amendments might reasonably be con
strued in this manner, but the Secretary's 
construction that there are circumstances 
in which certification may be withheld, de
spite departures from the Schedules and 
without violating his duty, is also a reason
able construction of the language used in 
both Amendments. We do not understand 
the Secretary to be urging that he has 
carte blanche discretion to ignore and do 
nothing about whaling in excess of IWC 
Schedules. He does not argue, for exam
ple, that he could refuse to certify for any 
reason not connected with the aims and 
conservation goals of the Convention, or 
refuse to certify deliberate flouting of 
schedules by members who have failed to 
object to a particular schedule. But inso
far as the plain language of the Amend
ments is concerned, the Secretary is not 
forbidden to refuse to certify for the rea-
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sons given in these cases. Furthermore, if 
a statute is silent or ambiguous with re
spect to the question at issue, our long
standing practice is to defer to the "execu
tive department's construction of a statu
tory scheme it is entrusted to administer," 
Chevron, supra, 467 U.S., at 844,104 S.Ct., 
at 2782, unless the legislative history of the 
enactment shows with sufficient clarity 
that the agency construction is contrary to 
the will of Congress. Unite~4 States v. 
Riverside Bayview Homes, Inc., 474 U.S. 
121, 131, 106 S.Ct. 455, 461, 88 L.Ed.2d 419 
(1985). See Chemical Mfrs. Assn. v. Natu
ral Resources Defense Council, Inc., 470 
U.S. 116, 125, 105 S.Ct. 1102, 1107, 84 
L.Ed.2d 90 (1985). 

IV 
Contrary to the Court of Appeals and 

respondents' views, we find nothing in the 
legislative history of either Amendment 
that addresses the nature of the Secre
tary's duty and requires him to certify ev
ery departure from the IWC's scheduled 
limits on whaling. The Pelly Amendment 
was introduced in 1971 to protect Atlantic 
salmon from possible extinction caused by 
overfishing in disregard of established 
salmon quotas. Under the International 
Convention for the Northwest Atlantic 
Fisheries (ICNAF), zero harvest quotas had 
been established in 1969 to regulate and 
control high seas salmon fishing. 117 
Cong.Rec. 34751 (1971) (remarks of Rep. 
Dingell). Denmark, Germany, and N or
way, members of the ICNAF, exercised 
their right to file timely objections to the 

5. The Court of Appeals relied upon the state-
ment in S.Rep. No. 92-582 that the purpose of 
the Amendment was .. 'to prohibit the importa
tion of fishery products from nations that do 
not conduct their fishing operations in a man
ner that is consistent with international conser
vation programs. It would accomplish this by 
providing that whenever the Secretary of Com· 
merce determines that a country's nationals are 
fishing in such a manner, he must certify such 
fact to the President.''' 247 U.S.App.D.C. 309, 
319. 768 F.2d 426, 436 (1985) (emphasis omit
ted), quoting S.Rep. No. 92-582, at 2. This is 
indeed an explicit statement of purpose, but this 
is not the operative language in the statute cho· 
sen to effect that purpose. The section.by-sec-

quotas, however, and thus were exempt 
from their limitations. Although respon
dents are correct that Congress enacted the 
Pelly Amendment primarily as a means to 
enforce those international fishing restric
tions against these three countries, particu
larly Denmark, they fail to establish that 
the Amendment requires automatic certifi
cation of every nation whose fishing opera
tions exceed international conservation 
quotas. 

Both the Senate and House Committee 
Reports detail the "conservation night
mare" resulting from Denmark's failure to 
recognize the ICNAF quota; a position 
which "effectively nullified" the ban on 
high seas harvesting of Atlantic salmon. 
S.Rep. No. 92-582, pp. 4-5 (1971); H.n. 
Rep. No. 92-468, pp. 5-6 (1971), U.S. Code 
Cong. & Admin.News 1971, p. 2409. In 
addition, Danish operations were seen as 
leading to the Ileventual destruction of this 
valuable sports fish," a matter of "critical 
concern" to both the Senate and House 
Committees. S.Rep. No. 92-582, at 4; H.n. 
Rep. No. 92-468, at 5, U.S.Code Cong. & 
Admin.News 1971, p. 2412. There is no 
question but that both Co1i!!!.littees285 
viewed Denmark's excessive fishing opera
tions as "diminish[ing] the effectiveness" 
of the ICNAF quotas, and envisioned that 
the Secretary would certify that nation un
der the Pelly Amendment. The Committee 
Reports, however, do not support the view 
that the Secretary must certify every na
tion that exceeds every international con
servation quota.1i 

Hon analysis contained in the same Report re
cites that the operative section directs the Secre
tary of Commerce to certify to the President the 
fact that nationals of a foreign country, directly 
or indirectly, are conducting fishing operations 
in a manner or under circumstances which di
minish the effectiveness of an international con
servation program whenever he determines the 
existence of such operations. Id., at 5. These 
are not the words of a ministerial duty. but the 
imposition of duty to make an informed judg
ment. Even respondents do not contend that 
every merely negligent or unintentional viola
tion must be certified. It should be noted that 
the statement of purpose contained in the 
House Report tracks the language of the opera-
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The discussion on the floor of the House for the conservation of endangered or 
by Congressman Pelly and other support- threatened species." H.R.Rep. No. 95-
ers of the Amendment further demon- 1029, p. 8 (1978), U.S. Code Congo & Admin. 
strates that Congress' primary concern in News 1978, p. 1772. This extension was 
enacting the Pelly Amendment was to premised on the success realized by the 
stave off the possible extermination of both United States in using the...JJ.a7Amendment 
the Atlantic salmon as well as the extinc- to convince other nations to adhere to IWC 
tion of other heavily fished species, such as quotas, thus preserving the world's whale 
whales, regulated by international fishery stocks. Id., at 9. 
conservation programs. 117 Cong.Rec. In the House Report for the 1978 amend-
34752-34754 (1971) (remarks of Reps. Pel- ment, the Merchant Marine and Fisheries' 
ly, Wylie, Clausen, and Hogan). The com- Committee specifically addressed the "di
ments of Senator Stevens, acting Chairman minish the effectiveness" standard and rec
of the reporting Senate Committee and the ognized the Secretary's discretion in mak
onlY.J.z,a6speaker on the bill during the Sen- ing the initial certification decision: 
ate debate, were to the same effect. See "The nature of any trade or taking 
id., at 47054 (if countries continue in dis- which qualifies as diminishing the effec-
criminately to fish on the high seas, salmon tiveness of any international program for 
may become extinct). Testimony given endangered or threatened species will de-
during congressional hearings on the Pelly pend on the circumstances of each case. 
Amendment also supports the conclusion In general, however, the trade or taking 
that Congress had no intention to require must be serious enough to warrant the 
the Secretary to certify every departure finding that the effectiveness of the in-
from the limits set by an international con- ternational program in question has been 
servation program.6 diminished. An isolated, individual viola-

Subsequent amendment of the Pelly tion of a convention provision will not 
Amendment in 1978 further demonstrates ordinarily warrant certification under 
that Congress used the phrase, "diminish this section." Id., at 15, U.S. Code Cong. 
the effectiveness," to give the Secretary a & Admin.News 1978, p. 1779. 
range of certification discretion. The 1978 This statement makes clear that, under the 
legislation expanded coverage of the Pelly Pelly Amendment as construed by Con
Amendment "to authorize the President to gress, the Secretary is to exercise his judg
embargo wildlife products from countries ment in determining whether a particular 
where nationals have acted in a manner fishing operation IIdiminishes the effective
which, directly or indirectly, diminishes the ness" of an international fishery conserva
effectiveness of &.ny international program tion program like the IWC.7 

tive provisions of the Amendment. H.R.Rep. 
No. 92-468, p. 2 (1971). 

6. Representative Pelly testified at the Senate 
hearings that the sanctions authorized by the 
Amendment were to be applied "in the case of 
flagrant violation of any international fishery 
conservation program to which the United 
States has committed itself:' Hearings on S. 
1242 et al. before the Subcommittee on Oceans 
and Atmosphere of the Senate Committee on 
Commerce, 92d Cong., 1st Sess., 47 (1971). 
Similarly, Donald McKernan, Special Assistant 
for Fisheries and Wildlife, and Coordinator of 
Ocean Affairs, United States Department of 
State, stated: 

"We do not anticipate that there would be any 
need to invoke the proposed legislation where 

conservation needs are effectively met by the 
agreement of all nations involved to an interna
tional conservation regime. 

"However, there are some situations where 
one or more nations have failed to agree to a 
program otherwise agreed among the involved 
nations, or having once agreed failed to abide 
by the agreement. 

"Under the proposed legislation, if the action 
of such countries diminished the effectiveness 
of the international fishery conservation pro
gram, consideration would need to be given to 
taking trade measures as necessary to support 
the conservation program." Id., at 97. 

7. The Committee also detailed two actions 
which "dramatically demonstrate[d] the value 
of the Pelly amendment to the United States in 
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Jl3sThe Court of Appeals held that this 
definition applies only to the 1978 addition 
to the Pelly Amendment, designed to en
force the Convention on International 
Trade in Endangered Species of Wild Fau
na and Flora (CITES), Mar. 3, 1973, 27 
U.S.T. 1087, T.I.A.S. No. 8249, and not to 
the ICRW. We are unpersuaded. Con
gress perceived the two Conventions as 
seeking the same objectives. Both pro
grams are designed to conserve endan
gered or threatened species, whether it be 
the sperm whale or the stumptail macaque. 
See H.R.Rep. No. 95-1029, pp. 9-10 (1978). 
This explains why the House Report noted 
that the purpose behind the 1978 extension 
of ' the Pelly Amendment was "to expand 
the success the United States has achieved 
in the conservation of whales to the conser
vation of endangered and threatened spe
cies." ld., at 9, U.S. Code Congo & Admin. 
News 1978, p. 1773. 

Both Conventions also operate in a sim
ilar, and often parallel, manner,s and noth
ing in the legislative history of the 1978 
amendment shows that Congress intended 
the phrase "diminish the effectiveness" to 
be applied inflexibly with respect to depar
tures from fishing quotas, but to be applied 
flexibly vis-a-vis departures from endan
gered species quotas. Without strong evi
dence to the contrary, we doubt that Con
gress intended the same phrase to have 

the conduct of international fishery negotia. 
tions." H.R.Rep. No. 95-1029, p. 9 (1978), U.S. 
Code Congo & Admin.News 1978, p. 1773. 

"In November, 1977, the Secretary of Com
merce reported to the President that two non
members of the IWC-Peru and Korea-were 
taking whales in excess of IWC quotas. In 
March, 1978, the Secretary of Commerce report
ed to the subcommittee that although these na
tions are violating IWC quotas, certification un· 
der the Pelly amendment is pending a thorough 
documentation and substantiation of each ac
tion that may diminish the effectiveness of the 
IWC conservation program." Ibid. The fact 
that the Committee approved of the Secretary's 
actions in not automatically certifying these na
tions, even though they were found to be taking 
whales in excess of IWC quotas, is additional 
evidence that ·the Pelly Amendment does not 
require the per se rule respondents now urge. 

significantly differentL239meanings in two 
adjoining paragraphs of the same subsec
tion. See Sedima, S.P.R.L. v. lmrex Co., 
473 U.S. 479, 488-489, 105 S.Ct. 3275, 3280-
3281, 87 L.Ed.2d 346 (1985); Morrison
Knudsen Constr. Co. v. Director, OWCP, 
461 U.S. 624, 633, 103 S.Ct. 2045, 2050, 76 
L.Ed.2d 194 (1983). Congress' explanation 
of the scope of the Secretary's certification 
duty applies to both the original Pelly 
Amendment and the 1978 amendment: the 
Secretary is empowered to exercise his 
judgment in determining whether lithe 
trade or taking [is] serious enough to war
rant the finding that the effectiveness of 
the international program in question has 
been diminished." H.R.Rep. No. 95-1029, 
supra, at 15, U.S.Code Congo & Admin. 
News 1978, p. 1779. 

[4] Enactment of the Packwood Amend
ment did not negate the Secretary's view 
that he is no't required to certify every 
failure to abide by ICW's whaling limits. 
There were hearings on the proposal but no 
Committee Reports. It was enacted as a 
floor amendment. It is clear enough, how
ever, that it was designed to remove execu
tive discretion in imposing sanctions once 
certification had been made-as Senator 
Packwood put it, "to put real economic 
teeth into our whale conservation efforts," 
by requiring the Secretary of State to im
pose severe economic sanctions until the 

8. The CITES regulates trade in endangered and 
threatened species through inclusion of those 
species in one of three Appendices. CITES, 
Arts. II-IV, 27 U.S.T. 1092-1097. The ICRW 
regulates whaling through the use of a Schedule 
which sets harvest limits for whale species. 
ICRW. Art. V, 62 Stat. 1718-1719. The CITES 
requires a two-thirds' majority vote to amend an 
Appendix to include an additional species. 
CITES, Art. XV, 27 U.S.T. 1110-1112. The 
ICRW requires a three-fourths' majority vote to 
amend the Schedule or to adopt regulations. 
ICRW, Art. III, 62 Stat. 1717. Both Conventions 
also contain analogous procedures for member 
nations to file timely objections to limitations 
imposed by the Convention. Compare CITES, 
Art. XV, 27 U.s.T. 1110-1112, with ICRW, Art. 
V, 62 Stat. 1719. See generally Recent Develop
ment, International Conservation-United 
States Enforcement of World Whaling Pro· 
grams. 26 Va.J.Int'l L. 511, 531-532 (1986). 
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transgression is rectified. 125 Cong.Rec. 
21742 (1979). But Congress specifically re
tained the identical certification standard of 
the Pelly Amendment, which requires a 
determination by the Secretary that the 
whaling operations at issue diminish the 
effectiveness of the ICRW. 16 U.s.C. 
§ 1821(e)(2)(A)(i). See 125 Cong.Rec. 21743 
(1979) (remarks of Sen. Magnuson); id., at 
22083 (remarks of Rep. Breaux); id., at 
22084 (remarks of Rep. Oberstar). We find 
no specific indication in this history that 
henceforth the certification standard would 
require the Secretary to certify each and 
every departure from ICW's whaling 
Schedules.9 

-ll4olt may be that in the legislative histo~ 
ry of these Amendments there are scat
tered statements hinting at the per se rule 
advocated by respondents, but read as a 
whole, we are quite unconvinced that this 
history clearly indicates, contrary to what 
we and the Secretary have concluded is a 
permissible reading of the statute, that all 
departures from IWC Schedules, regard
less of the circumstances, call for immedi
ate certification.1o 

V 
We conclude that the Secretary's con

struction of the statutes neither contradict-

9. Indeed, to the extent that the hearings on the 
Packwood Amendment are indicative of con
gressional intent, they support the Secretary's 
view of his duty and authority to certify whaling 
in excess of IWC limits. Hearings before the 
Subcommittee on Fisheries and Wildlife Conser
vation and the Environment of the House Com
mittee on Merchant Marine and Fisheries, 96 
Cong., 1st Sess., 311-312, 317 (1979). 

We note also that in 1984, Senator Packwood 
introduced a further amendment to the Pack
wood Amendment. This proposal required that 
.. '[a]ny nation whose nationals conduct com
mercial whaling operations [after 1986] unless 
such whaling has been authorized by the Inter
national Whaling Commission shall be deemed 
to be certified for the purposes of this [act]:" 
Quoted in Comment, The U.S.·Japanese Whaling 
Accord: A Result of the Discretionary Loophole 
in the Packwood-Magnuson Amendment, 19 
Geo.Wash.J.Int'l L. & Econ. 577, 609, n. 220 
(1986). Congress thus had the express opportu
nity to mandate that the Secretary certify any 
foreign nation which exceeds an IWC quota, but 
chose not to do so. 

ed the language of either Amendment, nor 
frustrated congressional intent. See Chev
ron U.S.A., Inc. v. Natural Resources De
fense Council, Inc., 467 U,S',,..Wlat 842-
843, 104 S.Ct., at 2781-2782. In enacting 
these Amendments, Congress' primary 
goal was to protect and conserve whales 
and other endangered species. The Secre
tary furthered this objective by entering 
into the agreement with Japan, calling for 
that nation's acceptance of the worldwide 
moratorium on commercial whaling and the 
withdrawal of its objection to the IWC zero 
sperm whale quota, in exchange for a tran
sition period of limited additional whaling. 
Given the lack of any express direction to 
the Secretary that he must certify a nation 
whose whale harvest exceeds an IWC quo
ta, the Secretary reasonably could con
clude, as he has, that, Ha cessation of all 
Japanese commercial whaling activities 
would contribute more to the effectiveness 
of the IWC and its conservation program 
than any other single development." Affi
davit of Malcolm Baldrige, Brief for Peti
tioners in No. 85-955, Addendum III, pp. 
6A-7A. 

[5] We conclude, therefore, that the 
Secretary's decision to secure the certainty 

10. The "diminish the effectiveness of" standard 
has been used in legislation other than the Pelly 
and Packwood Amendments. It first appeared 
in the 1962 amendment to the Tuna Convention 
Act of 1950, 64 Stat. 777, 16 U.S.C. § 951 et seq. 
It was also used in 1984 in the Eastern Pacific 
Tuna Licensing Act, 16 U.S.C. § 972 et seq. (1982 
ed., Supp. III), which was enacted to implement 
the Eastern Pacific Ocean Tuna Fishing Agree
ment. Nothing has been called to our attention 
in the history of these Acts to indicate that this 
standard calls for automatic certification once 
the Secretary has discovered that foreign nation
als are violating an international fishing con
vention or agreement. Indeed, to the extent 
they are relevant, they lend affirmative support 
to the position that Congress has employed the 
standard to vest a range of judgment in the 
Secretary as to whether a departure from an 
agreed limit diminishes the effectiveness of the 
international conservation effort and hence 
calls for certification. 
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of Japan's future compliance witb the 
IWC's program through the 1984 executive 
agreement, rather than rely on the possibil
ity that certification and imposition of eco
nomic sanctions would produce the same or 
better result, is a reasonable construction 
of the Pelly and Packwood Amendments. 
Congress granted the Secretary the author
ity to determine whether a foreign nation's 
whaling in excess of quotas diminishes the 
effectiveness of the IWC, and we find no 
reason to impose a mandatory obligation 
upon the Secretary to certify that every 
quota violation necessarily fails that stan
dard. Accordingly, the judgment of the 
Court of Appeals is 

Reversed. 

Justice MARSHALL, with whom Justice 
BRENNAN, Justice BLACKMUN, and 
Justice REHNQUIST join, dissenting. 

Since 1971, Congress has sought to lead 
the world, through the repeated exercise of 
its power over foreign commerce, in pre
venting the extermination of whales and 
other threatened species of marine animals. 
I deeply regret that it will now..ll42have to 
act again before the Executive Branch will 
finally be compelled to obey the law. I 
believe that the Court has misunderstood 
the question posed by the case before us, 
and has reached an erroneous conclusion 
on a matter of intense worldwide concern. 
I therefore dissent. 

Congress began its efforts with the Pelly 
Amendment, which directs that "[w]hen the 
Secretary of Commerce determines that na· 
tionals of a foreign country, directly or 
indirectly, are conducting fishing opera
tions in a manner or under circumstances 
which diminish the effectiveness of an in
ternational fishery conservation program, 
the Secretary of Commerce shall certify 
such fact to the President." 22 U.S.C. 
§ 1978(a)(I). That Amendment, although 
apparently mandatory in its certification 
scheme, did not provide for a mandatory 
response from the President once the certi-

* Citations to "App." refer to the joint appendix 
filed by the parties in the Court of Appeals; the 
Solicitor General sought and was granted leave 

fication was made. Rather, the President 
was empowered, in his discretion, to impose 
sanctions on the certified nations or not to 
act at all. § 1978(a)(4). 

This executive latitude in enforcement 
proved unsatisfactory. Between 1971 and 
1978, every time that a nation exceeded 
international whaling quotas-on five occa
sions-the Secretary of Commerce duly 
certified to the President that the trespass
ing nation had exceeded whaling quotas set 
by the International Whaling Commission 
and had thus diminished the effectiveness 
of the conservation program. See App. 
168, 177.* Although the offending' nations 
had promised immediate compliance, the 
Secretary apparently believed that he was 
obliged to certify the past violations. Yet 
on the basis of those assurances, the Presi
dent each time exercised his option under 
the Pelly Amendment to impose no sanc
tions on the violators. Id., at 193, 195. 

Unhappy with the President's failure to 
sanction clear violations of international 
whaling agreements, Congress r,!£pond
edus in 1979 with the Packwood Amend
ment. That Amendment provides that if 
the Secretary of Commerce certifies that a 
country is diminishing the effectiveness of 
the International Convention for the Regu
lation of Whaling, the Secretary of State 
must reduce the fishing allocation of the 
offending nation by at least 50 percent. 16 
U.S.C. § 1821(e)(2). It also provides cer
tain time limits within which the Executive 
Branch must act in imposing the mandato
ry sanctions. The automatic imposition of 
sanctions, it seemed, would improve the 
effectiveness of the Pelly Amendment by 
providing a definite consequence for any 
nation disregarding whaling limits. See 
125 Cong.Rec. 22084 (1979) (statement of 
Rep. Oberstar). 

In 1984, the Secretary of Commerce for 
the first time declined to certify a case of 
intentional whaling in excess of established 
quotas. Rather than calling into play the 

not to file a joint appendix in this Court. 475 
U.S. 1007, 106 S.Ct. 1178,89 L.Ed.2d 296 (1986). 
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Packwood Amendment's mandatory sanc
tions by certifying to the President Japan's 
persistence in conducting whaling opera
tions, Secretary Baldrige set about to nego
tiate with Japan, using his power of certifi
cation under domestic law to obtain certain 
promises of reduced violations in future 
years. In the resulting compromise, the 
Secretary agreed not to certify Japan, pro
vided that Japan would promise to reduce 
its whaling until 1988 and then withdraw 
its objection to the international whaling 
quotas. Arguing that the Secretary had no 
discretion to withhold certification, respon
dents sought review of the Secretary's ac
tion in federal court. Both the District 
Court, 604 F.Supp. 1398 (DC 1985), and the 
Court of Appeals, 247 U.S.App.D.C. 309, 
768 F.2d 426 (1985), found that Congress 
had not empowered the Secretary to de
cline to certify a clear violation of Interna
tional Whaling Commission (IWC) quotas, 
and ordered the Secretary to make the 
statutory certification. This Court now 
renders illusory the mandatory language of 
the statutory scheme, and finds permissible 
exactly the result that Congress sought to 

Jl44prevent in the Packwood Amendment: 
executive compromise of a national policy 
of whale conservation. 

I 
The Court devotes its opinIOn to the 

question whether the language of the Pelly 
or the Packwood Amendment leaves room 
for discretion in the Secretary to determine 
that a violation of the whaling quota need 
not be certified. Although framed in the 
same way by the Court of Appeals and by 
the parties before this Court, that issue is 
not the most direct approach to resolving 
the dispute before us. Indeed, by focusing 
entirely on this question, the Court fails to 
take into account the most significant as
pect of these cases: that even the Secre
tary himself has not taken the position that 
Japan's past conduct is not the type of 
activity that diminishes the effectiveness of 
the whale conservation program, requiring 
his certification under the Pelly Amend
ment. In the face of an IWC determination 

that only a zero quota will protect the 
species, never has the Secretary concluded, 
nor could he conclude, that the intentional 
taking of large numbers of sperm whales 
does not diminish the effectiveness of the 
IWC program. Indeed, the Secretary has 
concluded just the opposite. Just four 
months before the execution of the bilat
eral agreement that spawned this litiga
tion, Senator Packwood wrote to the Secre
tary as follows: 

"It has been assumed by everyone in
volved in this issue, including the whal
ing nations, that a nation which contin
ues commercial whaling after the IWC 
moratorium takes effect would definitely 
be certified. I share this assumption 
since I see no way around the logical 
conclusion that a nation which ignores 
the rnoratorium is diminishing the effec
tiveness of the IWC. 

"What I am asking, Mac, is that you 
provide me with an assurance that it is 
the position of the Commerce Depart
ment that any nation which continues 
whaling after the moratorium takes ef
fect will be certified undelli4~ackwood
Magnuson." App. 197 (letter from Sen. 
Packwood to Secretary Baldrige, June 
28, 1984). 

The Secretary expressed his agreement: 
"You noted in your letter the wide

spread view that any continued commer
cial whaling after the International 
Whaling Commission (IWC) moratorium 
decision takes effect would be subject to 
certification. I agree, since any such 
whaling attributable to the policies of a 
foreign government would clearly dimin
ish the effectiveness of the IWC." /d., 
at 198 Oetter from Secretary Baldrige to 
Sen. Packwood, July 24, 1984). 
It has not been disputed that Japan's 

whaling activities have been just as de
scribed in that correspondence. The Secre
tary's expressed view is borne out by his 
apparent belief, four months later, that he 
held sufficient power under domestic law 
to threaten certification in an effort to ex
tract promises from Japan regarding its 
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future violations. Presumably he would 
not threaten such certification without be
lieving that the factual predicate for that 
action existed. 

I cannot but conclude that the Secretary 
has determined in these cases, not that 
Japan's past violations are so negligible 
that they should not be understood to trig
ger the certification obligation, but that he 
would prefer to impose a penalty different 
from that which Congress prescribed in the 
Packwood Amendment. Significantly, the 
Secretary argues here that the agreement 
he negotiated with Japan will-in the fu
ture-protect the whaling ban more effec
tively than imposing sanctions now. Brief 
for Federal Petitioners 43. But the regula
tion of future conduct is irrelevant to the 
certification scheme, which affects future 
violations only by punishing past ones. 
The Secretary's manipulation of the certifi
cation process to affect punishment is thus 
an attempt to evade the statutory sanctions 
rather than a genuine judgment that the 
effectiveness of the quota has not been 
diminished. 

...ll4sThe Secretary would rewrite the law. 
Congress removed from the Executive 
Branch any power over penalties when it 
passed the Packwood Amendment. Indeed, 
the Secretary's compromise in these cases 
is precisely the type of action, previously 
taken by the President, that led Congress 
to enact the mandatory sanctions of the 
Packwood Amendment: in 1978, five na· 
tions had been found to have exceeded 
quotas, but the President had withheld 
sanctions upon the promise of future com
pliance with international norms. Here, 
the future "compliance" is even less satis
factory than that exacted in the past in
stances: instead of immediate compliance, 
the Secretary has settled for continued vio
lations until 1988. And in 1988 all that 
Japan has promised is to withdraw its for
mal objection to the IWC moratorium; I 
see no indication that Japan has pledged to 
"cease commercial whaling by 1988," ante, 
at 2865, or to "dismantle its commercial 
whaling industry." Brief for Federal Peti
tioners 43. The important question here, 

however, is not whether the Secretary's 
choice of sanctions was wise or effective, 
but whether it was authorized. The Court 
does not deny that Congress intended the 
consequences of actions diminishing the ef
fectiveness of a whaling ban to be gov
erned exclusively by the sanctions enumer
ated in the Packwood Amendment, with the 
optional addition of those provided in the 
Pelly Amendment. Thus, when the Secre
tary's action here, well intentioned or no, is 
seen for what it really is-a substitute of 
his judgment for Congress' on the issue of 
how best to respond to a foreign nation's 
intentional past violation of quotas-there 
can be no question but that the Secretary 
has flouted the express will of Congress 
and exceeded his own authority. On that 
basis alone, I would affu-m the judgment of 
the Court of Appeals. 

II 
A quite separate concern is raised by the 

majority's treatment of the issue that it 
does address. The Court peremptorily re
jects the Court of Appeals' conclusion that 
Congress ~nded247 the Pelly Amendment 
to impose a nondiscretionary duty on the 
Secretary of Commerce to certify whenever 
a nation has exceeded whaling quotas. As
serting that "we find nothing in the legisla
tive history of either Amendment that ad
dresses the nature of the Secretary's duty 
and requires him to certify every departure 
from the IWC's scheduled limits on whal
ing," ante, at 12, the Court has simply 
ignored the many specific citations put 
forth by respondents and the Court of Ap
peals to just such authority, and has of
fered nothing to contradict them. 

The Court of Appeals devoted volumi
nous portions of its opinion to excerpts 
from legislative history establishing that 
Congress expected that substantial viola
tions of whaling quotas would always re
sult in certification. Illustrative of these 
are the following exchanges between Mem
bers of Congress and Richard A. Frank, 
Administrator of the National Oceanic and 
Atmospheric Administration, discussing the 
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meaning of the Pelly Amendment in prepa- merce to certify that nation as being in 
ration for the 1979 legislation: violation of the taking provision. Then 

"Mr. McCLOSKEy .. ,. Now, it you get into two other categories, not 
seems to me the discretion then is left supplying enough data and the importa-
with the President and the Secretary of tion of whale meat [which involve discre-
the Treasury, not with the Secretary of tion on the part of the Secretary]." Id., 
Commerce. If you have determined, as at 359 (remarks of Rep. Breaux). 
you in your testimony indicate, that Ja- This and other legislative history relied 
pan is importing non-IWC whale prod- on by the Court of Appeals demonstrate 
ucts, I do not see where you have any that Congress believed that, under the Pel
discretion to politely say to the Japa- ly Amendment, when a nation clearly vio
nese you are violating our rules, but we lated IWC quotas, the only discretion in the 
will withhold certifying if you will Executive Branch lay in the choice of sane
change.... [T]he certification is a man- tion. The Packwood Amendment removed 
datory act under the law. It is not a that discretion. The majority speculates 
discretionary act. that Hit would have been a simple matter to 

"Mr. FRANK. That is correct. say that the Secretary must certify deliber-

"Mr. BREAUX. I understand, Mr. 
Frank, that actually what we are talking 
about under the Pelly amendment is a 
two-stage process. First, if a country is 
violating the terms of an international 
treaty, the Secretary of Commerce has to 
certify that he is doing that, and that is 
not a discretionary thing. But after he 
ce@es248 that there is a violation, and 
there is discretion on the part of the 
President to impose any import quotas, 
or the elimination of any imported fish 
products from that country and, the sec
ond part is the optional authority that 
the President has. 

"Mr. FRANK. That is correct. The 
first one is mandatory on the Secretary 
of Commerce. The second is discretion
ary on the part of the President." Hear
ings on Whaling Policy and International 
Whaling Commission Oversight before 
the Subcommittee on Fisheries and Wild
life Conservation and the Environment of 
the House Committee on Merchant Ma
rine and Fisheries, 96th Cong., 1st Sess., 
301, 322-323 (1979) (emphasis added). 
Representative Breaux summarized the 

administration's representations to Con
gress: 

<lApparently Dick Frank is saying that 
the taking of whales in violation of IWC 
quotas is something that automatically 
would require the Department of Com-

ate taking of whales in excess of IWC 
limits," ante, at 2867. However, because 
everyone in the Congress and the Execu
tive Branch appeared to share an under
standing that quota violations would al
ways be. considered to diminish the..wgef
fectiveness . of a conservation program, in 
accord with the consistent interpretations 
of past Secretaries of Commerce, there was 
no need to amend the statute. It was only 
when Secretary Baldrige became dissat
isfied with the Packwood Amendment sanc
tions that the certification obligation was 
ever questioned. 

The sole support that the Court offers 
for its position is the unobjectionable prop
osition, in a House Report, that /I l[a]n iso
lated, individual violation of a convention 
provision will not ordinarily warrant certifi
cation under this section.''' Ante, at 2869 
(quoting H.R.Rep. No. 95-1029, p. 15 
(1978)). Petitioners indeed have a respecta
ble argument that the Secretary was left 
with some inherent discretion to ignore vio
lations of a de minimis nature. Such an 
argument, however, has no relevance to 
these cases. It is uncontested here that 
Japan's taking of whales has been flagrant, 
consistent, and substantial. Such gross 
disregard for international norms set for 
the benefit of the entire world represents 
the core of what Congress set about to 
punish and to deter with the weapon of 
reduced fishing rights in United States wa
ters. The Court's decision today leaves 
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Congress no closer to achieving that goal 
than it was in 1971, before either Amend-
ment was passed. . 

III 
I would affirm the judgment below on 

the ground that the Secretary has exceeded 
his authority by using his power of certifi
cation, not as a means for identifying seri
ous whaling violations, but as a means for 
evading the constraints of the Packwood 
Amendment. Even focusing, as the Court 
does, upon the distinct question whether 
the statute prevents the Secretary from 
determining that the effectiveness of a con
servation program is not diminished by a 
substantial transgression of whaling quo
tas, I find the Court's conclusion utterly 
unsupported. I am troubled that this 
Court is empowering an officer of the Ex
ecutive Branch, sworn to uphold and de
fend the laws of the United States, to ig
nore Congress' ..ll50pointed response to a 
question long pondered: "whether Levia
than can long endure so wide a chase, and 
so remorseless a havoc; whether he must 
not at last be exterminated from the wa
ters, and the last whale, like the last man, 
smoke his last pipe, and then himself evap
orate in the final puff." H. Melville, Moby 
Dick 436 (Signet ed. 1961). 

478 U.S. 251. 92 L.Ed.2d 192 

...l1s1Roland V. ACOSTA 
v. 

LOUISIANA DEPARTMENT OF 
HEALTH AND HUMAN 

RESOURCES et al. 
No. 85-1500. 

June 30, 1986. 
Rehearing Denied Sept. 3, 1986. 
See 478 U.S. 1036, 107 S.Ct. 23. 

Plaintiff whose civil rights action was 
dismissed and against whom attorney fees 

478 U.S. 249 

were awarded moved to alter or amend 
judgment. The District Court denied the 
motion, and plaintiff filed notice of appeal, 
before order denying the motion to alter or 
amend judgment was entered. The Court 
of Appeals dismissed the appeal as prema
turely filed. 776 F.2d 1046. Plaintiff peti
tioned for writ of certiorari. The Supreme 
Court granted the writ and held that the 
notice of appeal was ineffective. 

Affirmed. 

Justice Brennan would grant the peti· 
tion for certiorari and set the case for oral 
argument. 

Justice Marshall dissented from sum· 
mary disposition. 

1. Federal Civil Procedure <8=>2747 
Petition for certiorari was not "friv

olous" in action involving direct conflict 
between federal circuits over interpretation 
of rules of appellate procedure. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

2. Federal Courts <:::;;>668 
Notice of appeal, filed before order 

denying appellant's motion to alter or 
amend judgment was entered on docket, 
was premature and ineffective. Fed. Rules 
Civ.Proc.Rule 59, 28 U.S.C.A.; F.R.A.P. 
Rule 4(a)(2, 4), 28 U.S.C.A. 

...ll52PER CURIAM . 

In 1981, petitioner filed a civil rights 
action against respondents. Respondents 
moved to dismiss, and the District Court 
dismissed the action in its entirety. Peti
tioner filed. and then abandoned, an appeal. 
Respondents then moved in the District 
Court for an award of attorney's fees on 
the ground that petitioner had filed his 
action in bad faith. The court granted the 
motion and awarded respondents fees 
amounting to some $19,000. Petitioner 
filed a timely motion to alter or amend the 

l 
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lisa KLINGHOFFER and Lisa Kling
hoffer Arbitter, as Co-Executrixes of 
the Estates of Leon and Marilyn Kling
hoffer, Plaintiffs-Appellees, 

v. 

S.N.C. ACHILLE LAURO ED ALTRI
GESTIONE MOTONAVE ACHILLE 
LAURO IN AMMINISTRAZIONE 
STRAORDINARIA; Commissario of 
the Flotto Achille Lauro in Amminis
trazione Straordinaria: Chandris (It
aly) Inc.; Port of Genoa, Italy; Club 
ABC Tours, Inc.; Crown Travel Service, 
Inc., doing business as Rona Travel, 
anci/or Club ABC Tours, Defendants
Appellees. 

Sophie CHASSER and Anna Schneider, 
Plaintiffs-Appellees, 

v. 
ACHILLE LAURO LINES, The Lauro 

Lines Flotto Achille, Chandris Cruise 
Lines and ABC Tours Travel Club, De
fendants-Appellees. 

Viola MESKIN, Seymour Meskin, Sylvia 
Sherman, Paul Weltman and Evelyn 

Weltman, Plaintiffs-Appellees, 

Y. 

ACHILLE LAURO LINES, The Lauro 
Lines Flotto Achille, Chandris Cruise 
Lines and ABC Tours Travel Club, De
fendants-Appellees. 

Donald SAIRE and Anna G. Saire, 
Plaintiffs-Appellees, 

v. 

ACHILLE LAURO ED ALTRI-GES
TIONE MIN ACHILLE LAURO S.N.C. 
COMMISSARIO LAURO S.N.C., Com
missario of the Flotto Achille Lauro in 
Amministrazione and Chandris, Inc., 
Defendants-Appellees. 

Frank R. HODES and Mildred Hodes, 
Plaintiffs-Appellees, 

v. 
PALESTINE LIBERATION ORGANIZA

TION, an Unincorporated Association, 
John Doe, President, PLO and Richard 
Roe, Treasurer, PLO, Defendants-Ap
pellants. 

Donald SAIRE and Anna G. Saire, 
Plaintiffs-Appellees, 

v. 
PALESTINE LIBERATION ORGANIZA

TION, an Unincorporated Association, 
John Doe as President and Richard Roe 
as Treasurer of the Palestine Libera
tion Organization, Defendants-Appel
lants. 

No. 1371, Docket 90-9060. 

United States Court of Appeals, 
Second Circuit. 

Argued March 27, 1991. 

Decided June 21, 1991. 

Suits were brought against the Pales
tine Liberation Organization arising from 
the seizure of an Italian passenger liner 
and the killing of a passenger thereon. 
The United States District Court for the 
Southern District of New York, 739 
F.Supp. 854, Louis L. Stanton, J., denied 
the PLO's motion to dismiss, and the PLO 
appealed. The Court of Appeals, Oakes, 
Chief Judge, held that: (1) Palestine Liber
ation Organization was not a "state" for 
purposes of the Foreign Sovereign Immuni
ties Act and was not immune from suit in 
United States as result of its status as 
permanent observer at United Nations; 
furthermore, fact that United States had 
not extended its formal diplomatic recogni
tion did not deprive it of capacity to be 
sued; (2) political question doctrine did not 
bar claims against Palestine Liberation Or
ganization relating to seizure of Italian 
passenger liner and killing of a passenger 
thereon; and (3) only those activities not 
conducted in furtherance of Palestine Li
beration Organization's status as perma
nent observer at United Nations could 
properly be considered as a basis for juris
diction under New York long-arm statute. 

Vacated and remanded with instruc
tions. 

1. International Law e=:>lO.2 
Palestine Liberation Organization, 

which had no defined territory or perma-

I 
I 
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45 
nent population and did not have capacity unincorporated association, however, if 
to enter into genuine formal relations with United States maritime law governed, nam
other nations, was not a "state" for pur- ing PLO by its common name would be 
poses of the Foreign Sovereign Immunities sufficient, and service could then be made 
Act and was not immune from suit in Unit- on PLO's "managing or general agent." 
ed States on claims relating to seizure of Fed.Rules Civ.Proc.Rules 4(d)(3), 17(b), 28 
Italian passenger liner and killing of pas- U.S.C.A. 
senger thereon as result of its status as 
permanent observer at United Nations; 
furthermore, fact that United States had 
not extended its formal diplomatic recogni
tion did not deprive it of capacity to be 
sued. 28 U.S.C.A. § 1602 et seq. 

2. Constitutional Law e=>68( 1) 
Political question doctrine did not bar 

claims against Palestine Liberation Orga
nization relating to seizure of Italian pas
senger liner and killing of a passenger 
thereon. 

3. Courts e=>12(2.15) 
An organization is "doing business" 

under New York long-arm statute when it 
is engaged in such a continuous and sys
tematic course of activity that it can be 
deemed to be "present" in the state; 
whether test is met depends on aggregate 
of organization's activities and key ques
tion is whether quality and nature of defen
dant's contacts with New York make it 
reasonable and just according to traditional 
notions of fair play and substantial justice 
that it be required to defend the action in 
New York. N.Y.McKinney's CPLR 30l. 

4. Federal Courts e=>86 
Only those activities not conducted in 

furtherance of Palestine Liberation Orga
nization's status as permanent observer at 
United Nations could properly be con
sidered as a basis for jurisdiction under 
"doing business" section of New York 
long-arm statute. N.Y.McKinney's CPLR 
301. 

5_ Admiralty ¢:;;>60 

Federal Civil Procedure ¢:;;>445 
If Italian law was applicable to claims 

asserted against Palestine Liberation Orga
nization (PLO) arising from seizure of Ital
ian passenger liner and killing of passenger 
thereon, no federal right would be involved 
and New York law would apply with re
spect to method of bringing suit against 

937 F.2d-4 

Ramsey Clark, New York City (Lawrence 
W. Schilling, of counsel), for defendants-ap
pellants Palestine Liberation Organization, 
John Doe and Richard Roe. 

Jay D. Fischer, New York City (Stephen 
Obus, Juliet M. Sarkessian, Proskauer, 
Rose, Goetz & Mendelsohn, of counsel), for 
plaintiffs-appellees Klinghoffer Arbitter 
and Hodes. 

Rodney E. Gould, Framingham, Mass. 
(Rubin, Hay & Gould, of counsel), for plain
tiffs-appellees Club ABC Tours, Inc.; 
Crown Travel Service, Inc. andlor Club 
ABC Tours dba Rona Travel; and ABC 
Tours Travel Club. 

Daniel J. Dougherty, New York City 
(Todd L. Platek, Kirlin, Campbell & Keat
ing, of counsel), for plaintiffs-appellees 
Chandris (Italy) Inc.; Port of Genoa, Italy; 
Chandris Cruise Lines; and Chandris, Inc. 

Arthur M. Luxemberg, Law Office of 
Perry Weitz, New York City, of counsel, 
for plaintiffs-appellees Chasser, Meskin, 
Schneider, Sherman and Weltman. 

William Larson, Jr., Newman, Schlau, 
Fitch & Burns, New York City, of counsel, 
for plaintiffs-appellees Saire. 

Raymond A. Connell, Connell Losquadro 
& Zerbo, New York City, of counsel, for 
plaintiffs-appellees S.N.C. Achille Lauro Ed 
Altri-Gestione Motonave Achille Lauro in 
Amministrazione Straordinaria; Commis
sario of the Flotta Achille Lauro in Ammin
istrazione Straordinaria; Achille Lauro 
Lines; Achille Lauro Ed Altri-Gestione 
MIN Achille Lauro S.N.C.; The Lauro 
Lines Flotta Achille; Commissario Lauro 
S.N.C.; and Lauro Lines s.r.I. 

Steven M. Freeman, Tamar Sadeh Elli
son, Justin J. Finger, Jeffrey P. Sinensky, 
Ruth L. Lansner, Anti-Defamation League, 
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of counsel, for amIcus curiae Anti-Def-
amation League. 

Before OAKES, Chief Judge, 
TIMBERS and KEARSE, Circuit Judges. 

OAKES, Chief Judge: 

The Palestine Liberation Organization 
(the "PLO") appeals from a judgment of 
the United States District Court for the 
Southern District of New York, Louis L. 
Stanton, Judge, reported at 739 F.Supp. 
854, denying its motion to dismiss various 
complaints brought against it in connection 
with the October 1985 seizure of the Italian 
passenger liner Achille Lauro and the kill
ing of passenger Leon Klinghoffer. The 
district court rejected the PLO's claims 
that it is immune from suit in United States 
courts, that the complaints against it raise 
non-justiciable political questions, that ser
vice of process on its Permanent Observer 
to the United Nations (the "UN") was in
sufficient under Rule 4 of the Federal 
Rules of Civil Procedure, and that personal 
jurisdiction could not be asserted over it in 
the state of N ew York. For the reaSOns 
set forth below, we agree with the district 
court that the PLO is not immune from suit 
and that this case does not present a non
justiciable political question. However, be
cause we conclude that the remaining ques
tions cannot be resolved on the record be-
fore us, we vacate the judgment of the 
district court and remand the case for fur
ther findings. 

BACKGROUND 

-...J 
Iishment of a coomprehensive [sic], just 
and lasting peace in the Middle East. 

739 F.Supp. at 857 (quoting affidavit of 
Ramsey Clark). On November 15, 1988, 
the Palestine National Council issued a 
Declaration of Statehood, proclaiming the 
existence of the State of Palestine and 
vesting the powers of the provisional 
government in the executive committee of 
the PLO. The United States does not give 
diplomatic recognition to Palestine, al
though several other nations do. 

Since 1974, the PLO, through its repre
sentative Zuhdi Labib Terzi, has partici
pated at the UN as a permanent observer. 
To support its activities at the UN, the 
PLO purchased a building in Manhattan, 
which it uses as its UN Mission (the "Mis
sion"). Mr. Terzi and his family reside at 
the Mission, and eight other employees 
work there as well. From time to time, 
other high-ranking officers of the PLO, 
including its Chairman, Yassar Arafat, use 
the Mission. In addition to owning a build
ing, the PLO owns an automobile and main
tains a bank account in New York, and has 
a telephone listing in the NYNEX white 
pages. From time to time, the PLO has 
engaged in various fundraising and propa
ganda efforts in New York and elsewhere. 

1. 

In 1987, Congress enacted the Anti-Ter
rorism Act (the "ATA"), 22 U.S.C. §§ 5201-
5203 (1988), which makes it unlawful "to 
receive anything of value except informa
tional material from the PLO" or "to ex
pend funds from the PLO" if the purpose is 
to further the PLO's interests. Id. 
§ 5202(lH2). The ATA also forbids the 

The PLO and its Activities in New establishment or maintenance of "an office, 
York headquarters, premises, or other facilities 

The PLO, which is headquartered in Tun
is, Tunisia, describes itself as 

the internationally recognized represent
ative of a sovereign people who are seek
ing to exercise their rights to self-deter
mination, national independence, and ter
ritorial integrity. The PLO is the inter
nationally recognized embodiment of the 
nationhood and sovereignty of the Pales
tinian people while they await the resto
ration of their rights through the estab-

or establishments within the jurisdiction of 
the United States at the behest or direction 
of, or with funds provided by the Palestine 
Liberation Organization or any of its con
stituent groups, any successor to any of 
those, or any agents thereof." Id. 
§ 5202(3). The ATA does not apply, how
ever, to the PLO's Mission in New York. 
See United States v. Palestine Liberation 
Organization, 695 F.Supp. 1456, 1464-71 
(S.D.N.Y.1988). 
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2. The Achille Lauro Hijacking certification of the case for interlocutory 
On October 7, 1985, four persons seized appeal. The court denied the PLO's motion 

the Italian cruise liner Achille Lauro in the for reargument, but granted the motion for 
Eastern Mediterranean Sea. During the certification. Thereafter, in an opinion dat
course 9f the incident, the hijackers mur- ed December 7, 1990, we granted the 
dered an elderly Jewish-American passen- PLO's petition for permission to appeal, see 
ger, Leon Klinghoffer, by throwing him 921 F.2d 21, and this appeal followed. 
and the wheelchair in which he was COn-
fined overboard. Shortly after the inci
dent, the hijackers su.t:rendered in Egypt. 
They were then extradited to Italy, where 
they were charged and convicted of crimes 
related to the seizure. 

At this point, it remains unclear what 
role, if any, the PLO played in the events 
described above. According to some re
ports, the seizure was undertaken at the 
behest of Abdul Abbas, who is reportedly a 
member of the PLO. The PLO, however, 
denies any responsibility for the hijacking, 
and maintains that its involvement in the 
affair was limited to helping to secure the 
surrender of the hijackers and to ensure 
the safety of the ship and its passengers. 

On November 27, 1985, Marilyn Kling
hoffer 1 and the estate of Leon Klinghoffer 
filed suit in the Southern District of New 
York against the owner of the Achille Lau
ro, the charterer of the vessel, two travel 
agencies, and various other defendants. 
Other passengers who were aboard the Ac
hille Lauro during the hijacking also com
menced actions in the Southern District 
against the ship's owner and charterer, as 
well as against the travel agencies. The 
defendants in these actions then impleaded 
the PLO, seeking indemnification or contri
bution, as well as compensatory and puni
tive damages for tortious interference with 
their businesses. On October 7, 1988, two 
other passengers on the Achille Lauro 
brought separate actions in the Southern 
District against the PLO directly. 

On April 27, 1987, the PLO moved to 
dismiss the third party complaints against 
it. This motion was later extended to en
compass the two direct suits as well. In an 
opinion and order dated June 7, 1990, the 
court denied the PLO's motion. The PLO 
then moved for reargument, as well as for 

I. After Marilyn KIinghoffer's death, IIsa Kling-
hoffer and Usa Klinghoffer Arbittcr, as co-exec-

DISCUSSION 

1. Immunity from Suit 

[1J The PLO first argues that it is a 
sovereign state and therefore immune from 
suit under the Foreign Sovereign Immuni
ties Act (the "FSIA"), 28 U.S.C. § 1602 et 
seq. (1988). As support for this argument, 
it relies on its "political and governmental 
character and structure, its commitment to 
and practice of its own statehood, and its 
unlisted and indeterminable membership." 
Brief for Appellant at 7. However, this 
Court has limited the definition of "state" 
to " 'entit[ies] that harvel a defined territo
ry and a permanent population, [that are] 
under the control of [their] own govern
ment, and that engage(] in, or harvel the 
capacity to engage in, formal relations with 
other such entities.''' National Petro
chemical Co. v. MIT Stolt Sheaf, 860 F.2d 
551, 553 (2d Cir.1988) (quoting Restate
ment (Third) of the Foreign Relations 
Law of the United States § 201 (1987», 
cert. denied, 489 U.S. 1081, 109 S.Ct. 1535, 
103 L.Ed.2d 840 (1989). It is quite clear 
that the PLO meets none of those require
ments. 

First, the PLO has no defined territory. 
To be sure, the PLO's November 15, 1988 
Declaration of Statehood "contemplates" 
that the state's territory will consist of the 
West Bank, the Gaza Strip, and East Jeru
salem. The fact that the PLO hopes to 
have a defined territory at some future 
date, however, does not establish that it 
has a defined territory now. Indeed, the 
Declaration's assertion that H[t]he State of 
Palestine is the state of Palestinians wher
ever they may be" underscores the PLO's 
current lack of a territorial structure. In 
addition, because the PLO does not have a 

utors of both Marilyn and Leon's estates, were 
substituted for Marilyn Klinghoffer as plaintiffs. 
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defined territory, it cannot have a perma
nent population. 

The PLO is also unable to demonstrate 
that the State of Palestine is under the 
control of its own government. After all, 
without a defined territory, what, we ask, 
could the PLO possibly control? Moreover, 
even accepting the PLO's contention that 
the State of Palestine incorporates the 
West Bank, the Gaza Strip, and' East Jeru
salem, these areas are all under the control 
of the State of Israel, not the PLO. 

Finally, despite the fact that some coun
tries have "recognized" the PLO, the PLO 
does not have the capacity to enter into 
genuine formal relations with other na
tions. This is true primarily because, with
out a defined territory under unified gov
ernmental control, the PLO lacks the abili
ty actually to implement the obligations 
that normally accompany formal partic
ipation in the international community. 
See Note, The International Legal Impli
cations of the November 1988 Palestinian 
Declaration of Statehood, 25 Stan.J .Int'I 
L. 681, 696 (1989). 

Contrary to the PLO's assertions, Tel
Oren v. Libyan A rab Republic, 726 F.2d 
774 (D.C.Cir.1984), cert. denied, 470 U.S. 
1003, 105 S.Ct. 1354, 84 L.Ed.2d 377 (1985), 
does not establish that the PLO is a sover
eign nation entitled to immunity under the 
FSIA. In Tel-Oren, the D.C. Circuit af
firmed the dismissal on jurisdictional 
grounds of a suit brought by Israeli citi
zens against persons allegedly responsible 
for an armed attack on a civilian bus in 
Israel.2 Although each of the three judges 
in Tel-Oren agreed that the suit should be 
dismissed, they did so in three separate 
opinions, each with its own distinct reason
ing. The PLO suggests that at least two 
of these opinions support the theory that 
the PLO is a state entitled to sovereign 
immunity. Nothing could be further from 
the truth. Judge Edwards, in his opinion, 
wrote that "the PLO is not a recognized 
member of the community of nations," id. 

2. Because the incident in Tel-Oren did not oc· 
cur on the high seas, as did the hijacking here, 
admiralty was not an available basis of jurisdic
tion. Thus. the court had to decide whether the 
incident presented a federal question, or, in the 

at 791, Judge Bork noted that the PLO 
"apparent[ly] lack[ed] ... international law 
status as a state," id. at 805, and Judge 
Robb concluded simply that the PLO 
"ought to remain an organization 'of whose 
existence we know nothing .... ,''' id. at 
824 (quoting United States v. Klintock, 18 
U.S. (5 Wheat.) 144, 149, 5 L.Ed. 55 (1820». 
How the PLO reads these statements to 
support its claim to statehood we do not 
see. 

The PLO also maintains that it is im
mune from suit as a result of its status as 
a permanent observer at the UN. It relies 
for this argument on the Agreement Be· 
tween the United Nations and the United 
States of America Regarding the Head
quarters of the United Nations (the "Head
quarters Agreement"), reprinted at 22 
U.S.C.A. § 287 Note. By its terms, how· 
ever, the Headquarters Agreement extends 
immunity only to representatives of mem
bers of the UN, not to observers such as 
the PLO. See id. § 15. We see no reason 
to extend the immunities provided by the 
Headquarters Agreement beyond those ex
plicitly' stated. 

Finally, the PLO claims that, because the 
United States has not extended it formal 
diplomatic recognition, it lacks the capacity 
to be sued in United States courts. This 
claim is without merit. While unrecogniz
ed regimes are generally precluded from 
appearing as plaintiffs in an official capaci· 
ty without the Executive Branch's consent, 
see Banco Nacional v. Sabbatino, 376 U.S. 
398, 410-11, 84 S.Ct. 923, 931, 11 L.Ed.2d 
804 (1964); National Petrochemical Co., 
860 F.2d at 554-55, there is no bar to suit 
where an unrecognized regime is brought 
into court as a defendant. Cf United 
States v. Lumumba, 741 F.2d 12, 15 (2d 
Cir.1984) (contempt proceeding against at
torney claiming to be representative of the 
"Republic of New Afrika," an unrecogniz
ed nation), cert. denied, 479 U.S. 855, 107 
S.Ct. 192, 93 L.Ed.2d 125 (1986). Accord-

alternative, whether jurisdiction could be assert
ed under 28 U.S.C. § 1350, which provides for 
jurisdiction over civil actions ''by an alien for a 
tort only, committed in violation of the law of 
nations or a treaty of the United States." 
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ingly, the fact that the United States has Id. Although no one factor is dispositive, 
not recognized the PLO does not provide a Justice Brennan, the author of Baker, has 
basis for immunity. suggested that the first question-whether 

2. Political Question 

[21 The PLO next argues that this case. 
constitutes a non-justiciable political ques
tion because it "raises foreign policy ques
tions and political quest!ons in a volatile 
context lacking satisfactory criteria for ju
dicial determination." Brief for Appellant 
at 27. This claim, it appears, rests on the 
concededly correct observation that the 
PLO is a political organization that engen
ders strong feelings of both support and 
,opposition, and that any decision the dis
trict court enters will surely exacerbate the 
controversy surrounding the PLO's activi
ties. However, the t:ioctrine "is one of 'po- . 
litical questions,' not one of 'political 
cases.''' Baker v. Carr, 369 U.S. 186, 217, 
82 S.Ct. 691, 710, 7 L.Ed.2d 663 (1962). 
The fact that the issues before us arise in a 
politically charged context does not convert 
what is essentially an ordinary tort suit 
into a non-justiciable political question. 

In Baker, the Court wrote that: 
[p ]rominent on the surface of any case 
held to involve a political question is 
found [1] a textually demonstrable con
stitutional commitment of the issue to a 
coordinate political department; or [2] a 
lack of judicially discoverable and 
manageable standards for resolving it; 
or [3] the impossibility of deciding with
out an initial policy determination of a 
kind clearly for nonjudicial discretion; or 
[4] the impossibility of a court's under
taking independent resolution without 
expressing lack of the respect due coor
dinate branches of government; or [5] an 
unusual need for unquestioning adher
ence to a political decision already made; 
or [6] the potentiality of embarrassment 
from multifarious pronouncements by 
various departments on one question. 

3. For this reason, the opinions of Judges Bork 
and Robb in Tel-Oren, supra, which suggested 
that judgments about the role of terrorism in 
international struggles are best entrusted to the 
Executive Branch, see 726 F.2d at 805 (Berk, J.); 
id. at 825-26 (Robb, J.), are inapplicable here. 

there is.a "textually demonstrable constitu
tional commitment of the issue to a coor
dinate political department"-is of particu
lar importance. See Goldwater v. Carter, 
444 U.S. 996, 1006, 100 S.Ct. 533, 538, 62 
L.Ed.2d 428 (1979) (Brennan, J., dissenting) 
("Properly understood, the political-ques
tion doctrine restrains courts from review
ing an exercise of foreign policy judgment 
by the coordinate political branch to which 
authority to make that judgment has been 
'constitutional[ly] commit[ted].' "). Here, 
we are faced with an ordinary tort suit, 
alleging that the defendants breached a 
duty of care owed to the plaintiffs or their 
decedents. The department to whom this 
issue has been "constitutionally commit
ted" is none other than our own-the Judi
ciary. This factor alone, then, strongly 
suggests that the political question doc
trine does not apply. 

All of the other factors identified in Bak
er, moreover, also militate against applying 
the political question doctrine here. First, 

. because the common law of tort provides 
clear and well-settled rules on which the 
district court can easily rely, this case does 
not require the court to render a decision in 
the absence of "judicially discoverable and 
manageable standards." Second, because 
the PLO has maintained throughout this 
litigation that the hijacking was an act of 
piracy, rather than a terrorist act, a finding 
for or against the PLO does not depend on 
a prior political assessment about the value 
of terrorism, and thus no "initial policy 
decision of a kind clearly for nonjudicial 
discretion" need be made.3 Third, given 
the fact that both the Executive and Legis
lative Branches have expressly endorsed 
the concept of suing terrorist organizations 
in federal court, see Letter from Abraham 
D. Sofaer, United States Department of 
State, Office of the Legal Adviser, to Jus
tice Carmen B. Ciparick, (Sept. 4, 1986); 18 

In any event, given the Executive Branch's re
peated condemnations of international terror
ism, we believe that any initial policy decision 
that might conceivably be required has already 
been made. 
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U.S.C.A. § 2333(a) (West Supp.1990) (pro
viding a civil remedy in federal court for 
United States nationals injured by acts of 
international terrorism), resolution of this 
matter will not exhibit "a lack of the re-
spect due coordinate branches of govern
ment." Fourth, this case does not require 
us to display "unquestioning adherence to 
a political decision already made," because 
no prior political decisions a~e questioned
or even implicated-by the matter before 
us. Finally, because this lawsuit is consist
ent with both the Executive and Legislative 

. Branch's attitude toward terrorists, resolu
tion of this case does not have the potential 
for "embarrassment from multifarious pro
nouncements by various departments on 
one question." 

Accordingly, we agree with the district 
court that the political question doctrine. 
does not bar the claims presented here. 

3. Personal Jurisdiction 

The PLO next contends that its contacts 
with New York are insufficient to support 
an assertion of personal jurisdiction over it 
in the Southern District of New York.4 

For the reasons set forth below, we believe 
this claim cannot be resolved on the record 
before us, and we therefore remand to the 
district court for further findings of fact. 

Based on the principles discussed by 
Judge Leisure in Andros Compania Mari
tima SA. v. lntertanker Ltd., 714 F.Supp. 

4. At the outset, we disagree with appellee Chan
dris that the PLO waived its right to contest 
personal jurisdiction by participating in dis
covery in these proceedings. First, we have no 
way of knowing whether Chandris is correct 
that the PLO participated in the depositions of 
plaintiffs Seymour and Viola Meskin on August 
5 and 6, 1987, as Chandris has not included any 
documentary support for this claim-such as, 
for example, a deposition transcript-in the ap
pellate record. In any event, even if the PLO 
did participate in those hearings, it did so be· 
fore any complaints were filed against it, Thus. 
no assertion of jurisdiction had yet been made 
over it, and there was accordingly no jurisdic
tional defense that it could have waived. 

5. Appellee Chandris suggests an alternative ba
sis for jurisdiction-namely, that the PLO con
sented to jurisdiction in this case by participat
ing in an unrelated lawsuit in state court. A 
party's consent to jurisdiction in one case, how-

.. -/ 

669, 673-74 (S.D.N .Y.1989), as well as the 
natural implications of our opinion in Ar
rowsmith v. United Press Int'l, 320 F.2d 
219, 223 (2d Cir.1963) (en bane), the law of 
the forum state-here, New York-gov
erns the issue of personal jurisdiction in 
admiralty cases. Under the New York 
long-arm statute, the only plausible basis 
for jurisdiction over the PLO is section 301 
of the New York Civil Practice Law and 
Rules (HCPLR"), which provides for gener
al jurisdiction over defendant corporations 
that are "doing business" in New York.s 
See Laufer v. Ostrow, 55 N.Y.2d 305, 310-
11, 449 N.Y.S.2d 456, 458, 434 N.E.2d 692, 
694 (1982). The New York Court of Ap
peals has not yet decided whether the "do
ing business" rule applies to unincorporat
ed associations. However, because "the 
form of organization by which a defendant 
does business is irrelevant to any policy 
governing acquisition of jurisdiction," 1 J. 
Weinstein, H. Korn & A. Miller, New York 
Civil Practice, \1 301.15, at 3-31, we see no 
reason to distinguish between corporate 
and non-corporate organizations in this re
gard. Cf Forgash v. Paley, 659 F.Supp. 
728, 730 (S.D.N.Y.1987) (Weinfeld, J.) (ap
plying the "doing business" test to non-cor
porate, individual defendants). According
ly, if the PLO meets the doing business 
standard, jurisdiction under section 301 
would be appropriate.6 

[3] An organization is "doing business" 
under section 301 when it is engaged in 

ever, extends to that case alone. It in no way 
opens that party up to other lawsuits in the 
same jurisdiction in which consent was given, 
where the party does not consent and no other 
jurisdictional basis is available. 

6. In addressing this question ourselves, we re
ject appellee Chandris's claim that the decision 
in United States v. PLO, 695 F.Supp. 1456 (S.D. 
N.Y.1988), resolved the question whether the 
PLO meets the doing business standard of sec
tion 301. In United States v. PLO, the statute at 
issue created a federal, rather than a state, juris
dictional standard. See id. at 1461. Because 
the jurisdictional bases of New York law are 
more limited than those allowed under federal 
standards, see CPLR § 302, McLaughlin Practice 
Commentary. the fact that jurisdiction may 
have been appropriate under federal law does 
not establish that jurisdiction is now appropri
ate under CPLR § 301. 
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ment claims and defenses. See Bose Corp. 
v. Consumers Union of United States, 
Inc., 466 U.S. 485, 104 S.Ct. 1949, 1961-65, 
80 L.Ed.2d 502 (1984); Standard Oil Co. of 
California v. FTC, 577 F.2d 653 (9th Cir .. 
1978). 

.. .. .. 
In sum, I believe that the petition for 

rehearing raises very serious arguments 
that deserve consideration and resolution 
by the court en bane. The panel fails to 
acknowledge the difficult first amendment 
issues presented, regrettably bypassing 
what I consider to be clear and applicable 
guidance from the Supreme Court. The 
opinion will therefore prove a troublesome 
precedent, undermining not only the right 
to free speech, but also the laws protecting . 
intellectual property, to the ultimate detri
ment of both. 

While not every error by a panel can be 
addressed by the full court, the important 
and novel constitutional issues raised by 
this case, the panel's failure to adequately 
address them and the likely adverse effect 
the opinion will have on personal liberties, 
all strongly militate in favor of rehearing 
the case en banco I therefore respectfully 
dissent from the court's refusal to do so. 

Diane MOORE, Plaintiff/Appellant, 

v. 
R.G. INDUSTRIES, INC., Rohm 

Gescellschaft and John Does 
I-C., Defendants/Appellees. 

No. 84-2534. 

United States Court of Appeals, 
Ninth Circuit. 

Argued and Submitted Dec. 11, 1985. 

Decided Feb. 25, 1986. 

Designated for Publication 
May 20, 1986. 

Plaintiff who was rendered a quadri
plegic by a gunshot wound intentionally 

inflicted by her husband brought suit 
against the manufacturer of the firearm. 
The United States District Court for the 
Northern District of California, Marilyn H. 
Patel, J., granted summary judgment in 
favor of defendants, and plaintiff appealed . 
The Court of Appeals, Tang, Circuit Judge, 
held that manufacturer could not be held 
liable under California products liability 
law for intentional injuries caused by a 
properly operating handgun it manufac
tured and marketed. 

Affirmed. 

1. Weapons e=>18(1) 

Firearms manufacturer was not liable 
under California products liability law for 
intentional injuries caused by a "Saturday 
night special" which it manufactured and 
marketed; weapon performed as intended, 
and there was no indication in California 
law or public policy that its courts would 
qistinguish "Saturday night specials" from 
other handguns or find them of so little 
utility that risk of injury outweighs their 
beneficial uses for recreation or protection. 
West's Ann.Ca1.Civ.Code § 1714.4. 

2. Federal Civil Procedure <P840, 842, 851 
Motion for leave to amend complaint in 

products liability action against handgun 
manufacturer, to allege liability based on 
theory that manufacturer conducted an 
ultrahazardous activity, was properly de
nied, where motion to amend came two 
years after original filing, and after dis
covery and argument on manufacturer's 
motion to dismiss; moreover, even if mo
tion had been timely, ultrahazardous activi
ty claim could not be maintained under 
California law. 

James E. Rooks, Jr., Washington, D.C., 
Darrell Panethiere, Dallas, Tex., for plain
tiff/ appellant. 

Jonathan Daniel Adams, Low, Ball, & 
Lynch, San Francisco, Cal., for defend
ants/appellees. 
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Appeal from the United States District ble handguns, no matter how well de
Court for the Northern District of Califor- signed. 
nia. 

Before TANG and WIGGINS, Circuit 
Judges, and CURTIS, * District Judge. 

TANG, Circuit Judge: 

Diane Moore appeals from a grant of 
summary judgment in favor of R.G. Indus
tries and Rohm Gescellschaft (hereinafter, 
"R.G. Industries"), holding that R.G. Indus
tries could not be liable under California 
products liability law for intentional inju
ries caused by a properly operating hand
gun it had manufactured and marketed. 
Ms. Moore also appeals the district court's 
denial of her motion for leave to amend her 
complaint to allege liability based on the 
theory that defendants conducted an ultra
hazardous activity. We affirm. 

We review the grant of a summary judg
ment de novo. Haluapo v. Akashi Kaiun, 
KK, 748 F.2d 1363, 1364 (9th Cir.1984). 
In reviewing Ms. Moore's strict liability 
claim, we apply the existing California law, 
and do not predict possible changes in that 
law. Klingebiel v. Lockheed Aircraft 
Corp., 494 F.2d 345, 346 (9th Cir.1974). 

[1] On April 19, 1981, Ms. Moore and a 
friend, Roy Sazory, were intentionally shot 
by her husband, Harry Lt~wis. The weapon 
used was a .25 caliber automatic handgun 
pistol, serial number U-031341, which was 
assembled and marketed by R.G. Indus
tries. As a result of the gunshot wound, 
Ms. Moore was rendered a paralyzed qua
driplegic. 

Ms. Moore alleges that this R.G .. 25 cali
ber handgun is defectively designed be
cause it is small, easily concealable, rela
tively inexpensive, and serves no useful 
social purpose. This theory would classify 
as defectively designed all small conceala-

* Honorable Jesse W. Curlis, Senior United States 
District Judge for the Central District of Califor-

California product's liability law imposes 
strict liability upon a manufacturer only 
when a defect exists in the design of the 
product. Daly v. General Motors Corpo· 
ration, 20 Ca1.3d 725, 733, 144 Cal.Rptr. 
380, 575 P.2d 1162 (1978). A defective 
design can be proved by one of two tests: 
"(1) if the product has failed to perform as 
safely as an ordinary consumer would ex
pect when used in an intended or reason
ably foreseeable manner, or (2) if, in light 
of the relevant factors ... , the benefits of 
the challenged design do not outweigh the 
risk of danger inherent in such design." 
Barker v. Lull Engineering Co., 20 Cal.3d 
413, 143 Cal.Rptr. 225, 228, 573 P.2d 443, 
446 (1978). 

The handgun used in this case is not 
defectively designed under either test. It 
performed as it was intended. In consider
ing the risk/benefit test, we are aware of 

. one jurisdiction only which has declared the 
type of "Saturday night special" used here 
to be of no social utility. See Kelley v. 
R. G. Industries, 304 Md. 124, 497 A.2d 
1143 (1985) (where a Maryland court de
clared that manufacturers and retailers of 
"Saturday night specials" may be held lia
ble for injury inflicted by gun users during 
a crime), In contrast, there is no indication 
in California law or public policy that the 
courts would distinguish "Saturday night 
specials" from other handguns or find 
them of so little utility that the risk of 
injury outweighs their beneficial uses for 
recreation or protection. Indeed, the pas
sage of a California statute purporting to 
be declaratory of existing law lends further 
support to this conclusion. Section 1714.4 
of the California Civil Code provides: "In a 
products liability action no firearm or am
munition shall be deemed defective in de
sign on the basis that the benefits of the 
product do not outweigh the risk of injury 

nia, sitting by designation. 
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posed by its potential to cause serious inju
ry, damage or death when discharged." 

Thus, the district court did not err in 
granting summary judgment to R.G. Indus
tries since Moore failed to state a claim 
under California products liability law. " 

[2J We also affirm the district court's 
denial of Ms. Moore's motion for leave to 
amend her complaint. Leave to amend is 
freely granted when justice requires, Fed. 
R.Civ.P. 15(a), but only in absence of preju
dice to the opposing party. Keniston v. 
Roberts, 717 F.2d 1295, 1300 (9th Cir.1983). 
In this case, Moore's motion to amend came 
two years after the original filing, and af
ter discovery and argument on R.G. Indus
tries' motion to dismiss; granting the mo
tion would have prejudiced R.G. Industries. 

Even if Moore's motion had been timely, 
the ultrahazardous activity claim she 
sought to assert would have failed as a 
matter of California law. Under California 
law, an activity is ultrahazardous only if (1) 
it involves a risk of serious harm to the 
person, land or chattels of others which 
cannot be eliminated by exercise of utmost 
care, and (2) it is not a matter of common 
usage. Hulsey v. Elsinore Parachute 
Center, 168 Ca1.App.3d 333, 345, 214 Cal. 
"Rptr. 194 (1985). Handguns do not meet 
either part of this test. They are widely 
used, and the harm they pose comes from 
their use rather than by the nature of their 
existence alone. Further, California courts 
have expressly rejected the theory that use 
of handguns is ultrahazardous activity. 
See Orser v. George, 252 Cal.App.2d 660, 
672, 60 Ca1.Rptr. 708 (1967) ("the discharge 
of firearms is not considered an ultrahaz
ardous activity"); Reida v. Lund, 18 Cal. 
App.3d 698, 96 Cal. Rptr. 102 (1971) (strict 
liability action may not be maintained 
against a father alleged to have inade
quately safeguarded his gun, thereby per
mitting his son to shoot several people), 

For the reasons set forth above, the 
grant of summary judgment to R.G. Indus
tries is 

AFFIRMED. 

Frederic;k C. WILBORN, 
Plaintiff.Appellant, 

v. 
Antonio ESCALDERON and Ruth 

Rushen, Defendants-Appellees. 

No. 83-5510. 

United States Court of Appeals, 
Ninth Circuit. 

Submitted Nov. 5, 1984. 

Vacated from Submission Nov. 29, 1984. 

Resubmitted June 21, 1985. 

Decided July 3, 1986. 

Civil "rights plaintiff who was arrested 
on parole violations brought action against 
Director of California Department of Cor
rections and his parole officer alleging he 
had been deprived of property without due 
process of law based on impoundment of 
his vehicle after arrest. Following denial 
of request for appointment of counsel, the 
United States District Court for the South
ern District" of California, Howard B. Tur
rentine, J., granted summary judgment for 
defendants, and appeal was taken.. The 
Court of Appeals, Nelson, Circuit Judge, 
held that: (1) plaintiff was not entitled to 
appointment of counsel, and (2) plaintiff 
should have been allowed to amend com
plaint to include arresting officer as de
fendant. 

Reversed and remanded. 

1. Federal Courts ~579 
Denial of motion for appointment of 

counsel under 28 U.S.C.A. § 1915(d) in civil 
rights actions brought under 42 U.S.C.A. 
§ 1983 is not immediately appealable inter
locutory order. 

2. Federal Courts ~666 
Arrestee's motion to Court to Appeals 

for leave to proceed in forma pauperis sat
isfied requirements to be construed as no
tice of appeal, where it demonstrated his 
intent to appeal, was served upon defend
ants, and was timely filed. 

3. Civil Rights ¢::>13.15 
Although discovery was essential for 

plaintiff who alleged impoundment of his 
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[6] The fee provision of the EAJA pro-
vides that:' . 

The amount of fees awarded under this 
subsection shall be based upon prevailing 
market rates for the kind and quality of 
the services furnished, except that (i) no 
expert witness shall be compensated at a 
rate in excess of the highest rate of 
compensation for expert witnesses paid 
by the United States, and (ii) attorney 
fees shall not be awarded in excess of 
$75 per hour unless the court determines 
that an increase in the cost of living or a 
special factor, such as the limited avail
ability of qualified attorneys for the pro
ceedings involved, justifies a higher fee. 

This Court is persuaded by Judge Bazel-
on's ruling in Action on' Smoking and 
Health v. C.A.B., 724 F.2d 211 (D.C.Cir. 
1984) that the contingency nature of this 
case, the delay in payment of fees, the 
successful result, and the quality of Plain
tiff's representation are all factors that can 
be considered to justify awarding a fee in 
excess of $75.00 per hour. Plaintiff's at
torney has undertaken representation of 
this indigent Plaintiff on a contingency ba
sis. This case has been pending since Sep
tember 15, 1983. Because of repeated ex
tensions of time in which to plead granted 
to the Secretary and occasioned partly by 
the Secretary's inability to find the record, 
no answer was filed by the Secretary until 
April 9, 1984. Plaintiff's attorney obtained 
a successful result for Plaintiff. I find the 
quality of this representation to be diligent, 
innovative, and of exceptionally high quali
ty. 

Plaintiff's attorney has filed an Affidavit 
detailing hours spent in representing Plain
tiff in federal court. The court finds this 
time spent to be reasonable. Though other 
attorneys may well have expended less 
time on a case such as this, the exhaustive
ness with which Plaintiff's attorney briefed 
and argued this case was of great assist
ance to the Court. Quality legal work de
mands time, and it is a necessary concomi
tant to the high quality of Plaintiff's repre
sentation that this time was expended. 

This Court, therefore, finds that the con
ditions for granting a fee in excess of 

$75.00 per hour have been met. Plaintiff's 
attorney is awarded fees at the hourly rate 
of $100.00 per hour in a total amount of 
$2,185.00. The Secretary is ordered to pay 
this amount to Plaintiff's attorney within 
sixty (60) days of the filing of this order. 

[7] Plaintiff's attorney has also filed a 
motion for approval of attorney fees pursu
ant to section 1631(d)(2) of the Social Secur
ity Act (42 U.S.C. 1383(d)(2). Such fees are 
withheld by the Secretary from the lump 
sum benefits that have been accruing 
which Plaintiff would have been receiving 
had Plaintiff's benefits not been terminat
ed. This request for fees is reasonable, 
and Plaintiff's attorney is awarded these 
fees in the amount of $4,711.50, subject to 
the following provisions. The Secretary is 
ordered to forward such fees to Plaintiff's 
attorney within sixty (60) days of the filing 
of this order. Plaintiff's attorney is or
dered to refund the amount of $1,575.00 to 
Plaintiff. This amount represents the 
amount of attorney fees awarded Plain
tiff's attorney under EAJA, less those fees 
attributable to the preparation and argu
ment of the application for fees under 
EAJA. 

Jett Edwards PATTERSON, individually 
and as representatives of the Estate of 
James Patterson, deceased, Plaintiff, 

v. 
Rohm GESELLSCHAFT, Heinrich Rohm, 

Sr., Guenter Rohm, William S. Kirk; 
and Heinrich Peter Rohm, individually 
and d/b/a RG. Industries, Inc., Defend
ants. 

No. CA 3-81-1006-R. 

United States District Court, 
N.D. Texas, 

Dallas Division. 

May 14, 1985. 

Mother of convenience store clerk 
killed with .38 caliber revolver used in rob-
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bery of convenience store brought products 
liability action against seller and manufac
turer of ·handgun. Defendant moved for 
summary judgment. The District Court, 
Buchmeyer, J., held that: s~ller manufac
turer was not liable despite assertion that 
risk of injury and death that accompany 
handguns greatly outweighs any utility 
they may have and that consequently, 
handguns are unreasonably dangerous, and 
(2) seller manufacturer was not liable on 
theory of defect in distribution. 

Motion granted. 

1. Weapons *,18(0 
Under Texas law, manufacturer seller 

of handgun which was not defective, did 
not malfunction, and did not lack any nec
essary safety features, was not liable to 
mother of murder victim, despite assertion 
that risk of injury and death that accompa
ny handguns greatly outweighs any utility 
they may have, and that consequently, 
handguns are unreasonably dangerous. 

2. Products Liability *'5 
Under Texas law, one who sells prod

uct in defective condition unreasonably 
dangerous is subject of liability for injuries 
caused by product. 

3. Products Liability *'4. 5 
Under Texas law, manufacturer is not 

required to insure that its products are 
completely safe or that they will not cause 
injury to anyone, but rather, manufacturer 
is liable for injuries resulting from product 
only if product is defective, that is, has 
defect in sense that something is wrong 
with it. 

4. Products Liability *,8, 11, 14 
To be defective under Texas law, prod

uct may malfunction because of some ma
nufacturing defect, product may be defec
tive because it was sold without sufficient 
warnings or instructions, or product may 
be defective because its basic design is 
unsafe. 

5. Products Liability *'8 
Under Texas law, unless something is 

wrong with product, risk-utility balancing 

test to determine whether product is unrea· 
sonably dangerous does not even apply. 

6. Products Liability e=>8 

Under Texas law there can be no valid 
products liability claim without product 
which has defect. 

7. Weapons e:::>18(l) 

Under Texas products liability law, 
manufacturer seller of handgun that was 
not defective, had not malfunctioned, and 
did not lack any necessary safety features, 
was not liable to mother of murder victim 
killed with gun, despite assertion that man
ner in which handguns were distributed 
was defective and unreasonably dangerous 
because it was too easy for handguns to be 
obtained by persons who misuse them, in
cluding criminals. 

8. Products Liability *,8 

Under Texas law, there is no products 
liability principle as "defect in distribu
tion." 

Windle Turley and John Howie, Dallas, 
Tex., for plaintiff. 

Robert G. Vial, Vial, Hamilton, Dallas, 
Tex., for defendants except Gesellschaft. 

Robert F. Ruckman, Jackson Walker, 
Dallas, Tex., for Gesellschaft. 

Chas. C. Sorrells, Dallas, Tex., for inter
venor American Motorist Ins. 

MEMORANDUM OPINION 

BUCHMEYER, District Judge. 

This is a products liability action. The 
"product" involved is a Rohm .38 caliber 
revolver, a "Saturday Night Special!' 

However, this handgun is not defective. 
Admittedly, there was no malfunction be
cause of some manufacturing error; the 
gun did not lack any necessary safety fea
tures; and, it performed exactly as a hand· 
gun is intended to' do, by firing a bullet 
with deadly force when the trigger was 
intentionally pulled. 
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But unfortunately, this .38 caliber revolv
er was used in a robbery. And tragically, 
this gun caused the death of the clerk at 
the grocery being robbed. Consequently, 
the plaintiff's attorneys make this far
reaching claim: that, under an 'unconven
tional and expanded theory of products lia
bility, the mother of the murder victim can 
recover damages from the manufacturer 
and the seller of this nondefective revolver 
because the risks of injury and death that 
accompany handguns "greatly outweigh 
any utility they may have" and, conse
quently, handguns are "unreasonably dan
gerous." Restatement (Second) of Torts 
§ 402A (1965). 

(1] This claim is totally without merit 
and totally unsupported by legal precedent. 
It is a misuse of tort law, a baseless and 
tortured extension of products liability 
principles. And, it is an obvious attempt
unwise and unwarranted, even if under
standable-to ban or restrict handguns 
through courts and juries, despite the re
peated refusals of state legislatures and 
Congress to pass strong, comprehensive 
gun-control measures. 

Accordingly, this opinion grants summa
ry judgment dismissing this supposed prod. 
ucts liability claim.! 

1. FACTUAL BACKGROUND 2 

The handgun in question was manufac
tured and sold in 1967 by a West German 
company, the defendant Rohm Gesellschaft 
("Rohm"). The gun is a .38 caliber revolv· 
er with a four-inch barrel and a total length 
of only nine inches. It is cheap, small, 
light, easy to conceal-and, for these rea
sons, is of the type commonly referred to 

I. This opinion adopts the well-reasoned and 
well·researched analysis of this issue in Note. 
"Handguns and Product Liability, 97 Harv.L. 
Rev. 1912 (1984). 

2. The summary judgment record consists of the 
pleadings, the depositions, and the facts stipu
lated by the parties. See Transcript of Hearing 
on Motions, pp. 4-8. 

3. The record does not establish whether the 
Rohm .38 revolver was purchased or stolen by 
Ransom. 

as "snubbies" or "Saturday Night Spe
cials." 

On December 29, 1980-over 13 years 
after the handgun was manufactured-it 
was used by Berlin Ransom in the attempt
ed robbery of a </7-Eleven" store in Dallas, 
Texas. During the crime, Ransom shot 
and killed James Patterson, the clerk at 
this convenience grocery. Later, Ransom 
was caught and convicted; he is now con
fined in the Texas Department of Correc
tions.a 

The plaintiff, Jett Edwards Patterson, is 
the mother of James Patterson, the murder 
victim. She seeks $500,000 in damages 
from Rohm, the manufacturer, and from 

, R.G. Industries, a firearm distributor in 
Florida (and its officers, Heinrich Rohm, 
Sr., Guenter Rohm, Heinrich Peter Rohm 
and William Kirk).· Although it is conced
ed that the Rohm .38 revolver did not mal
function-and performed exactly as it was 
intended-the plaintiff's attorneys never
theless make these two "products liability" 
claims: 

(i) Design Defect: that the handgun 
was "defective and unreasonably danger
ous" in its design because handguns sim
ply pose risks of injury and death that 
"far outweigh" any social utility they 
may have. 

(ii) Defect in Distribution: that the 
system of distributing and marketing 
handguns was "defective and unreason
ably dangerous" because it is too easy 
for handguns to be obtained by criminals 
and others who misuse them. 

Both of these theories are baseless. 
They have been rejected by almost every 

4. The defendants R.G. Industries and William 
Kirk also move for summary judgment on the 
grounds that, although the gun in question was 
manufactured in 1967. R.G. Industries did not 
even exist until 1968 and Kirk was not even 
employed by that company until 1978. In reo 
sponse, the plaintiff contends that R.G. Indus
tries is the "alter ego" of Rohm Gesellschaft. and 
that discovery must be permitted before this 
motion for summary judgment is ready for dis· 
position. Because of the result reached by this 
opinion. it is unnecessary to address these col· 
lateral disputes. 
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court that has considered them.5 Since it is its products are completely safe or that 
admitted that there was nothing wrong they will not cause injury to anyone.6 In· 
with the .38 caliber revolver, the plaintiff stead, the manufacturer is liable for inju· 
cannot recover under either of the purport· ries resulting from a product only if that 
ed "products liability" claims.. product is "defective" -Le., has a defect in 
2. THE ALLEGED DESIGN DEFECT the sense that something is wrong with it. 

a. The Texas Law Syrie v. Knoll International, 748 F.2d 304 
(5th Cir.1984); Davidson v. Stanadyne, 

[21 The Texas law of products liability Inc., 718 F.2d 1334 (5th Cir.1983). This 
controls this diversity case. Texas has 

required defect may be one of three dis· adopted the Restatement (Second) of Torts 
§ 402A-which provides that one who sells tinct types: 
a product "in a defective condition unrea. (i) The product may malfunction be-
sonably dangerous" is subject to liability cause of some manufacturing defect. 
for injuries caused by the product. Turner (ii) The product may be defective be· 
v. General Motors Corp., 584 S.W.2d 844 cause it was sold without sufficient 
(Tex. 1979); McKisson v. Sales Affiliates, warning or instructions.7 

Inc., 416 S.W.2d 787 (Tex.1967). (iii) the product may be defective be. 
[3,4] However, under Texas law, the cause its basic design is unsafe. See 

manufacturer is not required to insure that Note, supra footnote 1, at 1912-13.8 

5. This precise issue has not been decided by a 
Texas court or by the Fifth Circuit. However, 
every reported decision to date-except one
has refused to permit shooting victims to recov
er damages from handgun manufacturers under 
"absolute or strict liability principles." See 
Martin v. Harrington & Richardson, inc., 743 
F.2d 1200 (7th Cir.1984); Mavilia v. Stoeger In
dustries, 574 F.Supp. 107 (D.Mass.1983)j DeRo· 
sa v. Remington Arms Co., 509 F.Supp. 762 (E.D. 
N.Y.1981)j Bennet v. Cincinnati Checker Cab 
Co., Inc., 353 F.Supp. 1206 (E.D.Ky.1973); lin
ton v. Smith & Wesson, 127 III.App.3d 676, 82 
IlI.Dec. 805, 469 N.E.2d 339 (1984); Robinson v. 
Howard Brothers of Jackson, Inc, 372 So.2d 1074 
(Miss.1979)j Riordan v.lnternational Armament 
Corp., 81 L 27923 (Circuit Court Cook County, 
Law Division July 21, 1983) (quoted in Marlin, 
743 F.2d at 1203-04). 

The sole exception is Richman v. Charter 
Arms Corp., 571 F.Supp. 192 (E.D.La.1983). AI· 
though this case holds that a nondefective hand· 
gun is not unreasonably dangerous, it found 
that selling such a gun to the public could con· 
stitute "an ultrahazardous activity" under Loui. 
siana law. However, Richman is directly con· 
trary to another unreported decision in the 
same court, the Eastern District of Louisiana 
(Perkins v. F.lE. Corp., Civil Action No. 82-
3982), which was rendered one month before 
the Richman opinion. Moreover, on appeal, 
these two cases were consolidated, and the Fifth 
Circuit certified the controlling legal questions 
to the Louisiana Supreme Court. Perkins v. 
F.!.E. Corp., 743 F.2d 262 (5th Cir.1984). The 
certified questions are still pending before the 
Louisiana Supreme Court. 

There are also some unreported decisions in 
which trial courts have permitted juries to con
sider unconventional theories like those ad. 

vanced by the plaintiffs attorneys in this case. 
See the Florida state court case cited in Mavilia, 
574 F.Supp. at 110. and the Texas state court 
case discussed in Note, supra footnote 1, at 1920 
.(which Was tried by the plaintiff's attorneys in 
this action). However, in the Texas case, there 
was also a "traditional" products liability 
c1aim-a defective safety mechanism-that reo 
quired submission of the case to the jury. 

6. Syrie v. Knoll International, 748 F.2d 304, 307 
(5th Cir.1984) ("A manufacturer is not an insur
er of the product he designs .,. "); Carter v. 
Massey·Ferguson, Inc., 716 F.2d 344, 347 (5th 
Cir.1983) ("A manufacturer is not obligated to 
design a completely safe product"); Hagan v. EZ 
Mfg. Co., 674 F.2d 1047, 1048 (5th Cir.1982) 
("We hold that, as a matter of law, the doctrine 
of products liability does not require a manufac
turer to build a failsafe product"). 

7. Although some commentators have argued 
that consumers must be warned about the dan· 
gers of handgun use and the possibility of hand· 
gun theft (see Note, supra footnote 1, at 1913), 
there is no duty to warn of "dangers" that are 
obvious and commonly known. Obviously, It Is 
not "necessary to tell a zookeeper to keep his 
head out of the hippopotamus' mouth." 
Bartkewich v. Billinger, 432 Pa. 351, 247 A.2d 
603, 606 (1968). See Hagan v. EZ Mfg. Co., 674 
F.2d at 1052. 

8. In Carter v. Massey·Ferguson, 716 F.2d at 346. 
footnote 1, the Fifth Circuit described the three 
established catagories of defects in this manner: 
.. 'Defective' is a term of. art that encompasses 
several actionable defects.' A product can be 
defective because U is flawed. Flawed products 
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In cases involving the third type of de
fect, that of defective design, Texas uses 
the "risk/utility balancing test": whether 
the product is "unreasonably" dangerous 
in the sense that "the danger-in-fact associ
ated with the use of the produc.t outweighs 
the utility of the product." Davidson, 718 
F.2d at 1338; Carter v. Ma.ssey-Ferguson, 
Inc., 716 F.2d 344, 347 (5th Cir.1983). Typi
cally, this requires the jury to weigh the 
risks involved in the defective product 
against the feasibility and cost of an im
proved design. For example, if placing the 
gasoline tank in the center of the car 
"would reduce the chances of fire in rear
end collisions without creating other risks, 
significantly reducing performance, or sig
nificantly increasing costs, then the risk of 
the rear-end design outweighs its utility, 
and the car is defective." See Note, supra 
footnote I, at 1913-14. 

b. The Contentions of the Plaintiffs At
torneys 

In this case, it is admitted that the 
Rohm .38 caliber revolver did not malfunc
tion and that it did not lack any essential 
safety features. Nevertheless, the plain
tiff's attorneys argue (i) that Texas law no 
longer requires a showing that the product 
is defective; (ii) that the word "defective" 
in § 402A is merely synonymous with the 
phrase "unreasonably dangerous"; 9 and 
(iii) that the jury may simply apply the 
"risk/utility test" to any product (wheth
er or not it has a defect). 

By this reasoning, the plaintiffs attor
neys contend-in this and other cases-

are not in their intended condition because of 
an error in the manufacturing process. AI· 
though the condition of a product complies with 
the manufacturer's intention, it can still be 'de
fective' if the design is not sufficiently safe or if 
the product does not have adequate instructions 
or warnings." 

9. In a law review article written by one of the 
plaintiff's attorneys, it is estimated that the "fifty 
suits that have already been filed against hand
gun manufacturers and suppliers premised on 
theories of strict liability as described above. 
will grow to 200" during 1983. Turley, "Manu
facturers' and Suppliers' Liability to Handgun 
Victims," 10 N.Ky.L.Rev. 41 (1982). 

that a nondefective handgun will be "defec
tive and. unreasonably dangerous" if the 
jury determines that the risks of injury and 
death outweigh any utility a handgun may 
have. (Transcript, pp. 11, 15, 30.) Specifi
cally, they argue that: 

". " Handgun use results in 22,000 
deaths every year in the United States 
and that medical care for gunshot vic
tims costs approximately $500 million 
each year. Although handguns consti
tute only thirty percent of all firearms 
sold in the United States, ninety percent 
of all cases of firearm misuse involve 
handguns. Most murders are sudden 
crimes of passion; without the ready 
availability of handguns, such crimes 
would be less likely. Proponents of man
ufacturers' liability further argue that 
handguns are almost useless for self-pro
tection: a handgun is six times more 
likely to be used to kill a friend or rela
tive than to repel a burglar, and a person 
who uses a handgun in self-defense is 
eight times more likely to be killed than 
one who quitely acquiesces. Thus, hand· 
guns, at least as distributed to the gener
al public, are said to be defective." 
(Note, supra footnote 1, at 1914.) 10 

These arguments, of course, apply to all 
handguns, not just the "Saturday Night 
Special" involved in this case. See Mavilia 
v. Stoeger Industries, 574 F.Supp. at 110, 
footnote 2. 

[5] Aside from the fact that contrary 
evidence can obviously be advanced to 
argue the "social utility" of hand
guns II-and despite this Court's admi-

10. See Turley, supra footnote 9. 

11. In this caSe, the defendants were directed 
that it was not necessary to include any such 
evidence in the summary judgment record. 
Transcript, pp. 31, 35. However, some argu
ments are obvious: 

" .. , statistics on deaths involving handguns 
cannot capture all the possible uses and bene
fits of handguns. Handguns are collected as 
a hobby and are used for target shooting and 
hunting, as well as for self-defense. Despite 
the great movement in this country to ban or 
restrict handgun ownership, the failure of any 
state legislature to do so strongly suggests a 
general legislative agreement that handguns 
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ration for such a delightfully nonsensical that the product was defective, that 
claim: that a product which does not have the defect made the product unreason-
a defect can nevertheless, under the law, ably dangerous and that the defect 
be defective 12-the plaintiff's attorneys was a producing cause of inju-
are simply wrong. Under Texas law, there ries ... .' " (718 F.2d at 1338) (emphasis 
can be no products liability recovery unless added),13 
the product does have a defect. Without 
this essential predicate, that something is 
wrong with the product, the risk/utility 
balancing test does not even apply. 

c. The Product Must Be Defective 

[61 There can be no valid products lia
bility claim without a product which has a 
defect. This is demonstrated by any of the 
Fifth Circuit cases which state the princi
ples of Texas products liability law. For 
example, in Syrie v. Knoll International,· 
748 F.2d at 306, the court listed the four 
essential elements of a "strict liability 
cause of action"-and the very first one 
was "a product [that] is defective." Sim
ilarly, in Davidson v. Stanadyne, 718 F.2d 
1334, the Fifth Circuit stated: 

"The principles governing recovery in 
a products liability case alleging defec
tive design under Texas law have been 
recently summarized in Kindred v. 
Con/Chem, Inc., 644 S.W.2d 828 (Tex. 
App.-Corpus Christi 1982), rev'd on oth
er grounds, 650 S.W.2d 61 (Tex.1983): 

'As established in [Turner v. Gener
al Motors Corp., 584 S.W.2d 844 (Tex. 
1979) ], the predicate for recovery in a 
defective design case is a showing 

do have social utility. Furthermore, hand
guns provide their owners with a psychic se
curity that cannot be easily measured. And 
although the chances that an intruder will be 
shot by a homeowner or merchant are small, 
the consequences of a gunshot wound are so 
serious that the possibility may deter many 
people from attempting crimes." Note, supra 
footnote 1, at 1915. 

Indeed, in the Texas state case mentioned above 
(footnote 5), the jury heard conflicting evidence 
like this-and then rendered verdict in favor of 
the manufacturer, refusing to find that the 
handgun was unreasonably dangerous or that 
"its risk outweighed its utility." Note, supra 
footnote I, at 1925. 

12. Lewis Carroll would have certainly approved. 
In "Through the Looking Glass," he was very 
candid in Humpty Dumpty's statement: "When 

608 F.Supp.-28 

See also Scronce v. Howard Bros. Dis
count Stores, Inc., 679 F.2d 1204 (5th Cir. 
1982) (sustaining directed verdict in favor 
of the gun manufacturer because the plain
tiff failed to prove that there was a defect 
in the rifle); Hulsebosch v. Ramsey, 435 
S.W.2d 161, 164 (Tex.Civ.App.-Houston 
1968) (it is undisputed "that there was no 
malfunction of the weapon at the time it 
was fired by Taylor. The used military 
rifle did precisely what it was designed to 
when aimed at someone and its trigger 
pulled. . .. It is doubtful in a situation of 
this kind whether the doctrine of implied 
warranty or strict liability would apply in 
any event. Cf. Sec. 402A, Restatement of 
the Law of Torts, Second, Comment '0,' p. 
35f?),' 

d. "Defective" vs. "Unreasonably Dan
gerous" 

This established principle-that a manu
facturer is liable only if there is a defect in 
its product-is not changed by the fact that 
there are,' as the plaintiff's attorneys ar
gue, Fifth Circuit opinions which state that 
the words "defective" and "unreasonably 
dangerous" are essentially synonymous.14 

I use a word, it means just what I choose it to 
mean-neither more or less." 

13. See Note, supra footnote 1, at 1915-16 (par
ticularly footnotes 19 and 20). 

14. See Hagans v. Oliver Machinery Co., 576 F.2d 
97, 99 footnote 4 (5th Cir.1978) (verdict for 
plaintiff reversed because there was no design 
defect in an industrial table saw); Mitchell v. 
Fruehauf Corp., 568 F.2d 1139, 142 footnote 1 
(5th Cir.1978) (manufacturer of refrigerated 
meat trailer liable because of its design defect: 
instability caused by hanging quarters of beef 
unrestrained by partitions or tying to floor); 
Borel v. Flbreboard Paper Products Corp., 493 
F.2d 1076, 1087 footnote 20 (5th Cir.1973) (insu
lation material containing asbestos defective be
cause manufacturer failed to warn of dangers 
involved in inhaling asbestos dust). 
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This is, in fact, true in most design defect 
cases. 

However, even a cursory review of these 
cases demonstrates that, in each instance, 
the Fifth Circuit required the existence of a 
defect-either one arising in a product's 
design, or in its manufacture, or in its 
marketing-before there could be recovery 
under Texas products liability law. (See 
footnote 14.) Moreover, the operative 
phrase used in § 402A of the Restatement 
(Second) of Torts -a product "in a defec
tive condition unreasonably dangerous"
was deliberately chosen to make it clear 
that the product must be defective, and 
that the manufacturer of a product that 
may involve some danger, but that is not 
defective, will not be held liable.15 

e. The "Risk/Utility Test" 

In addition, the theory advanced by the 
plaintiff's attorneys perverts the very pur
pose of the "risk/utility balancing test" 
used in Texas products liability cases. 

That test, itself, incorporates the idea 
that a defect is something that can be 
remedied or changed. Thus, in considering 
a design defect claim, the "very factors a 
jury is supposed to consider when weighing 
risk and utility includes the feasibility and 
cost of an improved design." Note, supra 
footnote 1, at 1916; Davidson v. Stana
dyne, 718 F.2d at 1340; Hagan v. EZ Mfg. 
Co., 674 F.2d at 1051-52. 

But here, the plaintiff's attorneys offer 
no alternatives and no safer designs for a 
handgun. Nor can they do so-because a 

15. When § 402A was originally drafted, it pro· 
vided for liability if the product was "in a condi
tion dangerous to the consumer." However, 
this language was amended to prevent products 
(e.g .. whiskey) from being found "unreasonably 
dangerous" in their normal, nondefective condi
tion. The word "defective" was added "to en· 
sure that it was understood that there must be 
something wrong with the product." 38 ALI 
Proceedings 87-88 (1961), quoted in Wade, "De
sign Defect ", 43 Ohio State Law Journal 61, 73 
(1982). See also Restatement (Second) of Torts 
§ 402A (comment i). 

16. See Turley, supra footnote 9; Note, supra 
footnote 1. at 1924-26. 

gun, by its very nature, must be dangerous 
and ~ust have the capacity to discharge a 
bullet with deadly force. See Note, supra 
footnote 1, at 1916. Accordingly, by their 
unconventional application of the risk/utili
ty test to a nondefective product, the plain
tifrs attorneys simply want to eliminate 
handguns.Is 

Moreover, if this unconventional theory 
were correct, then it should apply equally 
to other products besides handguns-to ri
fles, to shotguns, to switchblade and kitch
en and Swiss Army knives, to axes, to 
whiskey,11 to automobiles, etc.-even 
though these products are not defective. 
The possible consequences of expanding 
products liability in this manner have been 
described: 

" . .. a plaintiff would need only to 
prove that the product was a factual 
cause in producing his injury. Thus, the 
manufacturer of a match would be liable 
for anything burned by a fire started by 
a match produced by him, an automobile 
manufacturer would be liable for all 
damages produced by the car, a gun 
maker would be liable to anyone shot by 
the gun, anyone cut by a knife could sue 
the maker, and a purchaser of food with 
high calories would have an action for his 
overweight condition and for an ensuing 
heart attack. The liability would be like 
that created by a particularly stringent 
dramshop law." 18 

The plaintiff's attorneys argue that this 
drastic expansion need not occur-that a 

17. " ... the Restatement (Second) of Torts states 
that '[glood whiskey is not unreasonably dan
gerous merely because it will make some people 
drunk. and is especially dangerous to alcohol
ics: Yet thousands of people in America are 
alcoholics. and alcoholism inflicts great costs on 
society. Alcohol contributes to diseases such as 
cirrhosis of the liver, and drunk drivers cause 
thousands of injuries and deaths in automobile 
accidents each year. It is by no means clear 
that the pleasure people derive from alcohol 
outweighs the cost in human lives imposed by 
alcohol abuse." (Note, supra footnote I, at 
1918-19.) 

18. Wade, "On the Nature of Strict Tort Liability 
for Products," 44 Miss.L.J. 825, 828 (1973). 
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handgun is not serving its function when it 
is used for unlawful purposes, so at least 
the illegal use of handguns should be sub
ject to the risk/utility balancing test. 19 Ob· 
viously, this is wrong: 

" .. , Virtually any produCt can be put 
to an illegal use: an automobile can be 
used in order to make a' getaway from a 
bank robbery, or a ship in order to smug
gle drugs, yet no one would suggest that 
those products were not performing their 
intended function of transportation. The 
argument that a jury should be permit
ted to subject a product to risk/utility 
scrutiny merely because it is often used 
illegally has no logical limit: the manu
facturer of any product that is frequent
ly put to illegal use could be called into 
court to defend his product." Note, su
pra footnote 1, at 1917.20 

f. Other Flaws 

The plaintiff's attorneys make four other 
erroneous arguments in support of their 
unconventional theory: 

(i) They assert that in several cases the 
product was not defective, and performed 
exactly as it was intended-like the hand
gun in this case-but the manufacturer 
was nevertheless held liable because the 
product was found to be "unreasonably 
dangerous." This is not correct. The 
products in these cases were, in fact, defec
tive because they were sold without suffi
cient warning of health risks or flammabiIi
ty.21 

(ii) They assert that imposing this abso
lute liability upon handgun manufacturers 
simply furthers the products liability goal 
of placing the financial burden upon those 

19. Turley, supra footnote 9, at 60-61. 

20. Turley, supra footnote 9, at 60-61. 

21. See Borel 1'. Fibreboard Paper Products Corp., 
493 F.2d 1076 (5th Cir.1973) (asbestos insulation 
performed as intended, but manufacturer failed 
to warn of the risks of cancer); Brochu v. Ortho 
Pharmaceutical Corp., 642 F.2d 652 (1st Cir. 
1981) (birth control pills worked, but manufac· 
turer failed to warn of dangers of stroke); D'He
douville v. Pioneer Hotel Co., 552 F.2d 886 (9th 
Cir.1977) (acrylic fiber carpet manufacturer 
failed to warn of risks of firc); LaGorga v. 

who are best able to spread the loss. This 
is not correct. Our tort law is premised 
upon fairness, making individuals respon
sible for their own acts. Note, supra foot
note 1, at 1919. The ability of a gun manu
facturer to "spread the loss" is not a suffi
cient basis for requiring guiltless purchas
ers of guns to subsidize the actions of 
those who use firearms wrongfully. If it 
were, then we should simply hold-con
trary to established principles-that all 
manufacturers who cannot produce a "fail
safe product" are insurers because of their 
ability to spread loss. Id" at 1920, foot
note 41. 

(iii) They argue that, if their theory is 
not accepted, handgun manufacturers will 
be given a "special immunity" from respon
sibility for physical harm eaused by their 
products. (Transcript, p. 9; Turley, supra 
footnote 9.) This is not correct. If this 
unconventional and unfounded theory is ac
cepted, then-contrary to one of the basic 
principles of products liability 22-handgun 
manufacturers would become insurers for 
all injuries reSUlting from their products. 
Syrie v. Knoll International, 748 F.2d at 
307. However, by its rejection, manufac
turers of handguns, like the producers of 
any other product, will be responsible for 
injuries caused by defects in designing 
their products, in manufacturing them, and 
in distributing them. Carter v. Massey
Ferguson, 716 F.2d at 346, footnote 1. 

(iv) They claim that the fact that not a 
single legislature has banned handguns
and that most have rejected efforts for any 
meaningful gun control-"weighs very 
heavily in the plaintiffs favor." (Tran-

Kroger Co., 275 F.Supp. 373 (W.D.Pa.1967) Uack
et performed as intended, but manufacturer 
failed to warn of flammable nature). 

22. Throughout this circuit, juries in products 
liability cases are routinely instructed that the 
manufacturer is not an insurer and "is not re
quired to make certain that no one will be hurt 
in using its product or to market a product that 
is accident proof." See "Pattern Jury Instruc
tions-Civil Cases," U.S. Fifth Circuit District 
Judges Association, pp. 115-16 (West 1980). 
See also the cases cited in footnote 6. 
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script, p. 26; see Turley, supra footnote 9.) 
This is not correct. It would he improper 
for courts to ignore the fact that legisla
tures have repeatedly rejected arguments 
like those made by the plaintiff's attorneys 
in this case. Indeed, as other courts have 
held,23 the clear inference is that the major
ity of legislators-certainly those in Tex
as 2t_do not consider that the manufacture 
and sale of handguns to the public is unrea
sonably dangerous or is socially unac
ceptable. 

3. THE ALLEGED DEFECT IN 
DISTRIBUTION 

[7] The plaintiff's attorneys also claim 
that the manner in which handguns are 
distributed is "defective and unreasonably 
dangerous" because it is too easy for hand
guns to be obtained by persons who misuse 
them (including criminals, such as Berlin 
Ransom in this case).2S Here, they rely 
upon R£chman v. Charter A rms Corp., 
571 F.Supp. 192 (E.D.La.1983), in which the 
district court did hold that the sale of hand
guns indiscriminately to the public could 
constitute an "ultrahazardous activity un
der Louisiana law." 26 

[8] However, Richman -which is 
pending on the Fifth Circuit's certification 
of the controlling issues to the Louisiana 
Supreme Court (see footnote 5}-is con
trary to Texas law. There is simply no 
such products liability principle as "defect 

23. See Martin v. Harrington and Richardson, 
743 F.2d at 1204; Mavilia v. Stoeger Industries, 
574 F.Supp. at 111; Riordan, quoted in Martln, 
743 F.2d at 1204. 

24. During the 1981 session of the Texas legisla
ture, at least 18 gun-control bills were intro· 
duced. None passed. Note, "A Farewell to 
Arms?-An Analysis of Texas Handgun Control 
Law, 13 St. Mary's L.J. 601, 604"{)9, 620 (1982). 
The Texas Constitution guarantees that "every 
citizen shall have the right to bear arms in 
defense of himself and the republic" (Tex. 
Const. art. I, § 23), and chapter 46 of the Texas 
Penal Code imposes only moderate restrictions 
on handgun ownership and possession. 

25. This theory is not as well-articulated in the 
present case as in others. However, the plain. 
tiffs attorneys here also represented the plain· 
tiff in Richman. See Turley, supra footnote 9. 
See also Note, supra footnote 9, at 1912, 1930. 

in distribution." Under Texas law, the 
plaintiff in a· products liability case must 
establish that the product was defective 
because of its unsafe design, or an error in 
manufacturing, or the failure to give ade
quate warnings or instructions. See 
Davidson, 718 F.2d at 1338; Carter v. 
Massey-Ferguson, 716 F.2d at 346, foot
note 1. This is also true in Illinois, so 
Richman was specifically rejected by the 
Seventh Circuit in Martin v. Harrington 
and Richardson, 743 F.2d 1200: 

"Our primary misgiving with Richman 
is that it blurs the distinction between 
strict liability for seIling unreasonably 
dangerous products and strict liability 
for engaging in ultrahazardous activities 

. by making the sale of a product an activi
ty. Accepting plaintiffs' argument 
would run counter to IIIinois' long-stand
ing requirement that strict liability for 
the sale of a product be limited to unrea
sonably dangerous products. Illinois has 
never imposed liability upon a non-negli
gent manufacturer of a product that is 
not defective. 

itA change in this policy, as observed 
in Riordan, would require that manufac
turers of guns, knives, drugs, alcohol, 
tobacco and other dangerous products 
act as insurers against all damages pro
duced by their products. Whatever the 
economic wisdom of such a policy might 
be, there is no basis for assuming that 

26. This argument does find some support in 
Moning v. Alfono, 254 N.W.2d 759 (Mich.1979). 
There, the Michigan Supreme Court held that "if 
a jury finds that the risks of selling slingshots to 
young children outweigh the utility of permit
ting the children to have slingshots, the manu
facturer can be held liable for the injury that 
results when one child shoots another with a 
slingshot." Note, supra footnote 1, at 1920. 
However, the Moning opinion points out that 
"special rules for children are not unusual." 
254 N.W.2d at 768. And, in any event, there are 
contrary decisions-see Bojorquez v. House of 
Toys, Inc., 62 CaI.App.3d 930, 133 Cal.Rptr. 483, 
484 (1976)-so it has been noted that "the view 
expressed in Moning is not universally accepted, 
however, and will not easily be extended." 
Note, supra footnote 1, at 1920-21. 
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Illinois wishes to adopt it." (743 F.2d at Accordingly, the Third Circuit, also rejected 
1204.) 27 . the Richman decision in Martin v. Har-
Moreover, as discussed above, the rington and Richardson, 743 F.2d at 1205, 

risk/utility balancing test is founded upon by specifically holding that the criminal 
the premise that the alleged defect can be misuse of a handgun breaks the causal 
repaired or remedied, Yet, there is simply connection between the manufacturer's ac
no way that a manufacturer could devise a tions and the injury "because such criminal 
safe and effective system of distributing activity is not reasonably foreseeable." 
handguns-without ceasing distribution en- This is also the law in Texas. In Hulse
tirely, even to persons who want them for bosch v. Ramsey, 435 S.W.2d at 163, the 
legitimate reasons. See Martin, 743 F.2d court held that the seller of a rifle was not 
at 1201, footnote 1; Note, supra footnote liable to someone shot by it because the 
1, at 1291.28 seller could not have foreseen "the clearly 

In addition, even if the alleged "defect in 
distribution" could be shown, there would 
be no liability unless the defect actually 
caused the injury. Yet: 

" ... In order to prove actual causation 
(cause in fact), the plaintiff would have 
to show that his assailant would not have 
acquired a handgun had the manufactur
er used a 'non defective' system of distri
bution. If the assailant would have been 
able to purchase a handgun despite a 
'better' system of distribution, the plain
tiff could not recover. Because many of 
the people who misuse handguns have no 
criminal record or established history of 
violence, a distributional system that at
tempted to weed out people who were 
likely to misuse handguns could not pre
vent distribution to most of those who 
actually did misuse them; hence the 
cause-in-fact requirement would be diffi
cult to fulfill." (Note, supra footnote I, 
at 1922-23.) 

27. For example, if the "defect in distribution" 
theory were adopted, "a jury could conceivably 
find that indiscriminately selling an automobile 
to any nonminor with enough money to buy 
one is a 'defeclivc' method of distribution and 
that manufacturers should· therefore compen
sate all victims of automobile accidents." Note, 
supra footnote I, at 1923-24. 

28. Here, the plaintiff's attorneys concede that 
even a "proper" distribution system for hand
guns would not answer their complaints. For 
example, if Rohm .38 caliber revolvers were 
distributed only to law enforcement officers
and if Berlin Ransom had killed Patterson with 
a Rohm .38 taken from a policeman who was 
trying to stop the robbery-the plaintiffs attor· 

negligent act of young Taylor in aiming the 
rifle at plaintiff and pulling the trigger." 29 

Accordingly, the supposed product liability 
claim of a "defect in distribution" is also 
baseless, and is rejected. 

4. CONCLUSIONS 

Despite the well-documented dangers of 
"Saturday Night Specials" and other hand
guns, not a single state has seen fit to 
prohibit the manufacture and sale of hand
guns. Nor has Congress passed any mean
ingful gun-control measures. 

The increasing number of cases like this 
one (footnote 9) are intended to change this 
(see footnote 9), and to accomplish gun 
control under the guise of products liability 
law-by trying to subject handgun manu
facturers to liability for all injuries caused 
by their products. Presumably, the propo
nents of these suits feel that "judges and 
juries enjoy immunity from the political 
pressures of the gun control lobby," and 
that handgun control "is not going to come 

neys still maintain that the case should "go to 
the jury" for a determination of whether the 
handgun was "unreasonably dangerous" be
cause its risks outweighed its utility. Tran
script, pp. 17-20. 

29. See Holmes, Privilege, Malice, and Intent, 8 
HARV.L.REV. 1, 10 (1894) (arguing that a seller 
of firearms should not be held liable for crimes 
committed with those firearms, because "every 
one has a right to rely upon his fellow-men 
acting lawfully"), quoted in Mavilia v. Stoeger 
Indus., 574 F.Supp. 107, 100 (D.Mass.1983). See 
also Note, supra footnote I, at 1919 (particularly 
footnote 39); Bennet v. Cincinnati Checker Cab, 
353 F.Supp. at 1210. 
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legislatively any time soon, if ever." Note, 
supra footnote 1, at 1925. 

But the . unconventional theories ad
vanced in this case (and others) are totally 
without merit, a misuse of products liabili
ty laws. It makes no sense to characterize 
any product as "defective"-even a hand
gun-if it performs as intended and causes 
injury only because it is intentionally mis
used. Similarly, the claim that handgun 
manufacturers should be held responsible 
for keeping their products out of the hands 
of criminals-an admittedly impossible 
task-is an unsupported, tortured exten
sion of products liability principles. Id., at 
1912. Both theories are contrary to the 
established law that a manufacturer is not 
an insurer of its products; and both theo-' 
ries would, unless logic is abandoned, be 
applicable to other products besides hand
guns. 

Moreover, the judicial system is, at best, 
ill-equipped to deal with the emotional 
issues of handgun control. Certainly, 
there can be no effective handgun control 
imposed on an ad hoc basis by six or twelve 
jurors sitting in judgment on a single case .. 
Decisions in these suits-made on the basis 
of a particular record developing a unique 
set of facts-will necessarily be inconsist
ent, and there can only be varying and 
uneven results in different jurisdictions. 
Id., at 1925-27; supra, footnote 5. Thus, 
an overwhelming number of cases-and 
tremendous expenditure of judicial re
sources-would be required before the pro
ponents of these unconventional theories 
could even begin to accomplish their ulti
mate goal: driving all handgun manufac
turers out of business. (See Turley, supra 
footnote 9.) 

As an individual, I believe, very strong
ly, that handguns should be banned and 
that there should be stringent, effective 
control of other firearms. However, as a 
judge, I know full well that the question 
of whether handguns can be sold is a 
political one, not an issue of products lia
bility law-and that this is a matter for 
the legislatures, not the courts. 

Accordingly, this case is DISMISSED. 

BROTHERHOOD OF LOCOMOTIVE 
ENGINEERS, Plaintiff, 

v. 

NEW JERSEY T~ANSIT RAIL OPERA
TIONS, INC. and Consolidated Rail 

Corporation, Defendants. 

No. 84 Civ. 7l04-CLB. 

United States District Court, 
S.D. New York. 

May 14, 1985. 

Union filed suit against state-owned 
rail carrier, and Conrail under the Railway 
Labor Act seeking a declaratory judgment 
and prospective injunctive relief to effectu
ate a collective bargaining agreement said 
to have been formed orally between union 
and the defendants. Upon state-owned rail 
carrier's motion to dismiss, the District 
Court, Brieant, J., held that Eleventh 
Amendment was not a bar to a federal 
Railway Labor Act suit against state
owned rail carrier, which was alter ego of 
state for Eleventh Amendment purposes. 

Motion denied. 

1. Federal Courts <P268 

State-owned rail carrier was the alter 
ego of the state for purposes of determin
ing immunity under Eleventh Amendment. 
U.S.C.A. Const.Amend. 11; N.J.S.A.27:25-
16,27:25-17. 

2. Labor Relations <p52 

Federal Railway Labor Act applied to 
commuter services operated by state-owned 
rail carrier. Railway Labor Act, § 1 et 
seq., 45 U.S.C.A. § 151 et seq. 

3. Labor Relations <p805 
Federal district courts are authorized 

to grant injunctive and declaratory relief 
when railway employees challenge legality 
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Only the West law citation is currently available. 

Florida Circuit Court. 

Alexander PENELAS, Mayor of Miami-Dade 
County, and Miami-Dade County, a 

Political Subdivision of the State of Florida, 
Plaintiffs, 

v. 
ARMS TECHNOLOGY, INC., et aI., 

Defendants. 

No. 99-1941 CA-06. 

Dec. 13, 1999. 

ORDER ON PENDING MOTIONS TO DISMISS 

DEAN, J. 

*1 The Mayor of Miami-Dade County, Alexander 
Penelas, and Miami-Dade County, brought an action 
against Defendant gun manufacturers, a gun 
distributor and three trade associations, asserting 
claims of negligence, strict liability, negligent 
entrustment and nuisance. The County seeks to 
recover the costs incurred in providing police, fire, 
emergency, court, prison and other related services 
as a result of various homicidal, suicidal and 
accidental shootings which occur in the County. The 
County further seeks damages for lost tax revenues 
and property value and permanent injunctive relief 
requiring Defendant manufacturers to change both 
the design of their products and the manner in which 
these products are distributed. Defendant 
manufacturers, Arms Technology, Inc., Browning 
Arms Company, Bryco Arms, Inc., Lorcin 
Engineering Co., Inc., Beretta U.S .A. Corp., 
Colt's Manufacturing Company, Inc., Forjas 
Taurus, S.A., Phoenix Arms, Taurus International 
Manufacturing, Inc., Hi-Point Firearms, Glock, 
Inc., Kel-Tec, CNC Industries, Inc., H & R 1871, 
Inc., International Armament Corp., Navegar, Inc., 
Sigarms. Sturm, Ruger & Company and Smith & 
Wesson Corp., and one defendant distributor, B.L. 
Jennings, moved to dismiss the County's amended 
complaint pursuant to Rule 1.140, Florida Rules of 
Civil Procedure. 

After reviewing the briefs, case law and statutory 
law submitted by the parties and after hearing oral 
argument by the parties, this Court makes the 

Page 6 

following conclusions: 

I. Standard to be applied in a Motion to Dismiss 

The sufficiency of a complaint in a civil action is a 
question of law. Rittman, Jr. v. Allstate Insurance 
Co., 727 So.2d 391, 393 (Fla. 1st DCA 1999); 
Cintron v. Osmose Wood Preserving, Inc., 681 
So.2d 859, 861 (Fla. 5th DCA 1996). Thus, the 
question for the trial court to decide is whether, 
assuming all the well-pled factual allegations in the 
complaint are true, the plaintiff is entitled to the 
relief requested. [FNl] 

FNl. The Court notes that much of the complaint 
contains matter which is unrelated to the County's 
causes of action and which is therefore subject to 
being stricken. For purposes of this ruling, 
however. the Court assumes the allegations to be 
true. 

II. Analysis 

A. The County lacks standing to bring this suit. 

The Court holds as an initial and fundamental 
matter that the County is not the proper party 
plaintiff to bring this lawsuit. The County does not 
have standing. 

In this regard, the County postures itself as if it 
were an individual who had suffered a particular 
injury as a result of a particular allegedly defective 
product and elected to file a product liability or 
negligence action. However, that is not the case, 
herein. The pleadings make it patently clear that the 
County, itself, is suing numerous manufacturers 
concerning a variety of products, all sold legally by 
the manufacturers and then subsequently used by 
individuals in criminal, suicidal or accidental 
manners in a wide variety of circumstances. [FN2] 
Plaintiffs have not directed this Court to any statute 
or case that would allow a city or county to proceed 
against a group of manufacturers alleging 
generalized damages from defects in a variety of 
different products manufactured and legally sold by 
these various manufacturers over an indeterminate 
length of time. Florida law, in fact, requires that a 
plaintiff allege that a specific defect in a specific 
product manufactured by a specific manufacturer 
caused a plaintiff harm in a specific manner. West 
v. Caterpillar Tractor Co., Inc., 336 So.2d 80, 87 
(Fla. 1976). While an individual plaintiff 

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works 
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complaining of a specific product and alleging a 
specific defect may be able to proceed under certain 
circumstances, the Court rejects the notion that the 
County, itself, can proceed in the broad manner it 
proposes in this action. 

FN2. At the hearing on defendants' motion, 
plaintiffs conceded that defendams do not sell their 
products illegally. 

*2 The Court further concludes that the County is 
without standing to proceed in this lawsuit because 
the damages it seeks are purely derivative of 
damages suffered by third parties and are therefore 
too remote to be recoverable by the County. For this 
reason, other courts, including the Federal District 
Court for the Southern District of Florida, have 
dismissed analogous cost recoupment complaints 
filed by entitles whose damages were likewise 
derivative and remote. See International 
Brotherhood of Teamsters, Local 734 Health & 
Welfare Trustfund v. Phillip Morris, Inc., 1999 WL 
1034711 (7th Cir. Nov. 15, 1999); Laborers Local 
17 Health & Benefit Fund v. Phillip Morris, Inc., 
1999 WL 63985 at *9 (2d Cir. Aug. 18, 1999); 
Southeast Florida Laborers Dist. Health & Welfare 
Trust Fund v. Phillip Morris, 1998 WL 186878 at 
*3 (S.D. Fla. April 13, 1998). 

The Court is not unmindful of cases in Georgia and 
Illinois where similar efforts were made against 
these Defendants. However, City of Atlanta v. 
Smith & Wesson Corp., et. al., Case No. 
99vsOl49217 was based upon particular Georgia 
statutes, non-existent in Florida. [FN3] Further, the 
basis for the Illinois decision of Cere ale v. Wesson 
Corp. Case No. 99L5268 has recently been 
questioned. See, Glisson v. City of Marion, 1999 
WL 96139 (Ill. Oct. 21, 1999), and in any case 
relies on language not found in the Constitution of 
this state. 

FN3. By agreement of the parties the Court 
reviewed the Georgia complaint in order to place 
that Court's order in proper context. 

Finally, references to Medicaid were made in 
Plaintiff's proposed order (notably not alleged in 
the complaint). However, the County has no basis 
for filing suit pursuant to that statutory scheme. See, 
§ 409. 910, et. seq. FL. STAT. and § 42 U.S.C. 
1396, et. seq. (1994). 

.. _- ._---_._------_._-_._------------
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B. Municipal costs of providing public services are 
not recoverable as a matter of law. 

The Court additionally concludes that the County's 
claim for damages, based on the costs to provide 
911, police, fire and emergency services effectively 
seeks reimbursement for expenditures made in its 
performance of governmental functions. Costs of 
such services are not, without express legislative 
authorization, recoverable by governmental entities. 
See, Koch v. Consolidated Edison Co. of New 
York, Inc., 568 N.E.2d I (N.Y. 1984); District of 
Columbia v. Air Florida, Inc., 750 F.2d 1077 
(D.C.Cir.1984). No Florida statute authorizes the 
County to seek recovery for its costs of services 
provided. 

C. The County's claims are preempted by statute. 

In bringing this lawsuit, the County seeks 
compensatory damages and injunctive relief. In 
seeking this relief, the County explicitly seeks to 
regulate aspects of the manufacture, sale, and 
distribution of firearms. Only the Florida legislature 
has the standing to authorize such a claim. The 
manufacture, sale and distribution of firearms is an 
area of regulation expressly preempted by the 
Florida legislature in FL. ST. § 790.33. [FN4] In 
this section, enacted by the Florida legislature in 
1987, the legislature made clear its intent to 
completely preempt the "whole field" relating to the 
legislation of firearms. While the County claims that 
lawsuits cannot be regulatory and that only 
regulations "regulate, If the U.S. Supreme Court has 
made clear that lawsuits seeking compensatory 
damages or injunctive relief, or both, are a form of 
regulation that can infringe on preempted activity as 
the County seeks to do herein. See, BMW of North 
Am., Inc. v. Gore, 517 U.S. 559 (1996); San Diego 
Bldg. Trades Council v. Garman, 359 U.S. 236 
(1959). 

FN4. FL ST § 790.33 provides: 
Except as expressly provided by general law, the 
Legislature hereby declares that it is occupying the 
whole field of regulation of firearms and 
ammunition, including the purchase, sale, transfer, 
taxation, manufacture, ownership, possession, and 
transportation thereof, to the exclusion of all 
existing and future county, city, town, or municipal 
ordinances or regulations relating thereto. Any such 
existing ordinances are hereby declared null and 
void. This subsection shall not affect zoning 

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works 
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ordinances which encompass firearms businesses 
along with other businesses. Zoning ordinances 
which are designed for the purpose of restricting or 
prohibiting the sale, purchase, transfer, or 
manufacture of firearms or ammunition as a method 
of regulating firearms or ammunition are in conflict 
with this subsection and are prohibited. 

*3 The County has also claimed that its intent in 
filing this lawsuit was not regulatory, but merely 
that of a conunon law tort action. However, the 
allegations of the amended complaint and the relief 
sought therein clearly indicate otherwise. [FN5] 

FN5. In pleadings filed by the County in a 
bankruptcy proceeding related to this action, In re 
Davis Industries, Inc., No. RS 99--19302- MJ 
(C.D.Cal.), the County filed a motion for relief 
from an automatic stay imposed by the bankruptcy 
court on the basis that its intent in filing the instant 
proceeding was "regulatory." The question of 
whether this Court has properly noted these 
proceedings because certified copies of the action 
were provided to the Court need not be reached for 
the reasons stated herein. But see, Abichandani v. 
Related Homes of Tampa, Inc., 696 So.2d 802, 803 
(Fla. 2d DCA 1997); Fischetti v. Pincus, 222 So.2d 
796 (Fla. 3d DCA 1969). Notably, it appears the 
County has taken conflicting positions in this case 
and the pending bankruptcy matter. 

D. The County's product liability claims fall to 
state a cause of action. 

Turning its attention to the individual causes of 
action alleged by the County, the Court holds that, 
in addition to the standing issues outlined above, 
each of the County's individual causes of action are 
legally insufficient. 

The County's product liability counts (Counts III 
and IV) fail because they fail to state claims for a 
particular plaintiff injured as a result of a specific 
alleged defect in a particular product. West v. 
Caterpillar Tractor Co., Inc., 336 So.2d 80, 87 
(Fla. 1976). Additionally, to the extent that the 
County complains of injuries that result from 
intentional and oriminal acts committed with 
firearms, Florida law is clear that these claims do 
not state a cause of action. Shipman v. Jennings 
Firearms, Inc., 791 P.2d 1532 (11th Cir.1986); 
Trespalacios v. Valor Corp. of Florida, 486 So.2d 
649 (Fla. 3d DCA 1986); Coulson v. DeAngelo, 
493 So.2d 98 (Fla. 4th DCA 1986). Courts outside 
the state of Florida concur. See e.g., Riordan v. 
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Internat'l Armament Corp., 477 N.E.2d 1293 
(IIl.App.Ct.1985); Moore v. R.G. Instr., Inc., No. 
C-83-1417-MHP, slip op. at 9 (N.D.Cal. August 
29, 1984), aff'd. 789 F.2d 1326 (9th Cir.1986). To 
the extent that the County's amended complaint 
complains of accidental injuries, these claims also 
fail to state a cause of action under Florida law 
because they fail to allege a specific accidental 
injury, suffered by a specific person, as a result of a 
specific defect or defects in a specific product. 

E. The County's claims for negligence fail to state 
a cause of action. 

Counts I, II, and V of the County's amended 
complaint also fail to state a cause of action for 
negligence. Florida law does not impose a duty on a 
defendant to protect others from the criminal and 
reckless behavior of a third person unless there is a 
special relationship between the defendant and the 
plaintiff, or the defendant and the third person. 
Lighthouse Mission of Orlando, Inc. v. Estate of 
McGovern, 683 So.2d 1086 (Fla. 5th DCA 1996); 
Austin v. Mylander. 717 So.2d 1073 1074 (Fla. 5th 
DCA 1998). The County does not and cannot allege 
a special relationship between it and defendants, or 
defendants and the third persons who allegedly cause 
injury to the County's citizens. To the extent that the 
County seeks to allege a negligence cause of action 
based on accidental shootings, its failure to allege a 
specific plaintiff who alleges a specific harm based 
on a specific breach by a particular defendant is also 
fatal to amended complaint. See Conley v. Boyle 
Drug Co., 570 So.2d 275 (Fla. 1990). 

F. The County's claim for nuisance fails to state a 
cause of action 

*4 Finally, the County has failed to provide this 
Court with any legal authority supporting a cause of 
action based on nuisance against the manufacturer of 
a product. Public nuisance does not apply to the 
design, manufacture, and distribution of a lawful 
product. A separate body of law (strict product 
liability and negligence) has been developed to apply 
to the manufacture and design of products. The 
public nuisance cases cited by the County are not 
persuasive because those cases involve statutory 
violations which governmental entitles are entitled to 
abate, or violations involving a direct connection to 
real property owned or operated by the government 
entity. The County provided no cases which support 

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works 
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such a right against manufacturers of products. In 
fact, the case law, albeit· outside of Florida, is to the 
contrary. See, Tioga Public School Dist. v. United 
States Gypsum Co., 984 F.2d 915 (8th Cir.1993); 
Bloomington v. Westinghouse Elec. Corp., 891 
F.2d 611 (7th Cir.1989). Furthermore, a party 
cannot be held liable for nuisance absent control of 
the activity which creates the nuisance. Here, the 
nuisance is the criminal or reckless misuse of 
firearms by third parties who are beyond the control 
of the defendants. Because defendants have no 
ability to control the misconduct of these third 
parties, nuisance does not apply for that reason as 
well. 

G. The County claim for constructive trust and 
injunctive relief is insufficient 

In counts VIII and IX of the amended complaint, 
the plaintiffs seek to enjoin the defendants and to 

_ .... _.-.. _------------
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"conserve and protect all of their assets". To impose 
a constructive trust, there must be a promise, 
express or implied; a transfer of the property and 
reliance thereon; a confidential relationship; and 
unjust enrichment. Provence v. Palm Beach 
Taverns, Inc., 676 So.2d 1022, 1025 (Fla. 4th DCA 
1996). Defendants contend that plaintiffs have failed 
to allege all these elements because no relationship 
exists between the parties; no transaction involving 
property has taken place between the parties; and, 
the defendants would not be unjustly enriched 
recovery embodied in the remoteness doctrine and 
the prohibition against municipal cost recovery 
under common law. 

Based upon the foregoing, it is hereby ORDERED 
and ADJUDGED that the County's amended 
complaint is dismissed with prejudice. 

END OF DOCUMENT 
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409 U.S. 1121 printed in FULL format. 

No. 72-749. SUNSET AMUSEMENT CO. ET AL. v. BOARD OF POLICE 
COMMISSIONERS OF THE CITY OF LOS ANGELES. 

SUPREME COURT OF THE UNITED STATES 

409 U.S. 1121; 93 S. Ct. 940; 1973 U.S. LEXIS 3654; 35 L. 
Ed. 2d 254 

Jan. 15, 1973. 

PRIOR HISTORY: [*1] 

2 

Appeal from Sup. Ct. Cal. dismissed for want of substantial federal question. 
Reported below: 7 Cal. 3d 64, 496 P. 2d 840. 

OPINION: Appeal from the supreme Court of California. The appeal is dismissed 
for want of a substantial federal question. 

... - .. _._------_._----------
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It may be frail-its roof may shake-the 
wind may blow through it-the' storm 
may enter-the rain may enter-but the 
King of England cannot enter-all his 
force dares not cross the threshold of the 
ruined tenement! 

The totality of the circumstances gave 
the investigators the right to detain Robin
son's luggage. United States v. Place, 462 
U.S. 696, 706, 103 S.Ct. 2637, 2644, 77 
L.Ed.2d 110 (1983); United States v. Weav
er, 966 F.2d 391, 394 (8th Cir.1992). But, it 
is not at an clear that they had the right to 
detain Mr. Robinson himself as an induce
ment to a "volunta~y" consent for a search. 

It can be argued that the defendant was 
not detained, being merely told it would 
take 30-40 minutes to obtain a drug sniff
dog. In the abstract, Mr. Robinson was 
"at liberty to ignore the police presence 
and go about his business." Florida v. 
Bostick, - U.S. -, -, 111 S.Ct. 2382, 
2387, 115 L.Ed.2d 389 (1991) (quoting 
Michigan v. Chesternut, 486 U.S. 567,569, 
108 S.Ct. 1975, 1977, 100 L.Ed.2d 565 
(1988». But confronted with two police 
officers and the impending arrival of a 
sniff-dog, how is he to know this? The 
implicit detention was inherently coercive. 

I cannot find consent to search here. I 
dissent. 

TIOGA PUBLIC SCHOOL DISTRICT 
# 15 OF WILLIAMS COUNTY, STATE 
OF NORTH DAKOTA, Appellee, 

v. 
UNITED STATES GYPSUM 

COMPANY, Appellant. 

No. 90-5447. 

United States Court of Appeals, 
Eighth Circuit. 

Submitted June 10, 1992. 

Decided Jan. 28, 1993. 

Rehearing Denied March 11, 1993. 

School district sued plaster manufac
turer to recover cost of removing asbestos-

containing plaster used to coat school ceil
ings. The United States District Court for 
the District of North Dakota, Bruce M. 
Van Sickle, J., entered judgment on jury 
verdict for school district. Manufacturer 
appealed. The Court of Appeals, Bowman, 
Circuit Judge, held that: (1) economic loss 
doctrine did not bar recovery; (2) nuisance 
claim was improperly submitted to jury; 
and (3) General Services Administration 
(GSA) specifications were not "government 
standards" for purposes of state-of-the-art 
statute. 

Reversed and remanded. 

Larson, Senior District Judge, sitting 
by designation, issued dissenting opinion. 

1. Products Liability ¢;>17 

Under economic loss doctrine, purchas
ers may not recover in tort when defective 
products cause purely economic loss. 

2. Products Liability ¢;>17 

Under N orlh Dakota law, economic 
loss doctrine did not bar school district 
from recovering in tort from plaster manu
facturer cost of removing asbestos-contain
ing plaster used to coat school ceilings; 
risk of injury to those exposed to asbestos 
was best distributed by manufacturer, and 
presence of asbestos product and resulting 
danger had nothing to do with performance 
of product as acoustical plaster. 

3. Nuisance ¢;>27 

Products Liability ¢;>62 

N orlh Dakota nuisance law did not af
ford remedy against manufacturer of as
bestos-containing plaster to owner whose 
building was contaminated by asbestos fol
lowing installation of plaster; because 
manufacturer did not have control of build
ing, it could not abate nuisance. NDCC 
42-01-01. 

4. Federal Courts ¢;>904 

Where nuisance claim was submitted 
to jury along with four other claims and 

'. , 
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jury returned general verdict for plaintiff, 
reversal was required under North Dakota 
law, despite plaintiff's claim that jury's 
award of punitive damages showed that 
jury must have found that defendant was 
negligent; jury was not expressly restrict
ed to negligence theory in considering pro
priety of awarding punitive damages. 

5. Products Liability <3=>26 
"Government standards," as used in 

North Dakota statute providing state-of
the-art defense in products liability actions, 
did not include General Services Adminis
tration (GSA) specifications. NDCC 28-
01.1-01, 28-01.1-05, subd. 3. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

6. Federal Courts <3=>823 
Court of Appeals may reverse trial 

judge's rulings on admissibility of evidence 
only if there is abuse of discretion. 

7. Federal Civil Procedure <3=>2011 
Exclusion of evidence showing federal 

government's use of asbestos in building 
construction at time school district build
ings were constructed was not abuse of 
discretion in school district's action against 
plaster manufacturer to recover cost of 
removing asbestos-containing plaster used 
to coat school ceilings; manufacturer had 
already presented considerable evidence re
garding widespread use of asbestos-con
taining building materials during period 
schools were built, and trial court ruled 
that excluded evidence would not show 
anything more. Fed.Rules Evid.Rule 403, 
28 U.S.C.A. 

8. Federal Civil Procedure <3=>2182 
In reviewing jury instructions, Court 

of Appeals decides whether, taken as 
whole, they fairly and adequately state ap
plicable law. 

Kell M. Damsgaard, Philadelphia, PA, 
argued (Wickham Corwin, Fargo, ND, on 
the brief), for appellant. 

., The HONORABLE EARL R. LARSON, Senior 
United States District Judge for the District of 

Daniel A. Speights, Hampton, SC, argued 
(Jon M. Arnston, Fargo, ND, Steven C. 
Lian, Minot, ND and J. Martin Harvey, Jr., 
Hampton, SC, on the brief), for appellee. 

. Before BOWMAN, WOLLMAN, Circuit 
Judges, and LARSON,· Senior District 
Judge. 

BOWMAN, Circuit Judge. 

United States Gypsum Co. (USG) appeals 
from a final judgment entered in the Dis
trict Court upon a jury verdict in favor of 
Tioga Public School District No. 15 (Tioga). 
For the reasons set forth below, we reverse 
the judgment of the District Court and 
remand the case for a new trial. 

1. 

During the 1950s and 1960s, USG manu
factured an acoustical plaster known as 
Audicote that contained asbestos. Tioga 
constructed two of the three schools that it 
currently operates between 1957 and 1961. 
Tioga specified that plaster be used on the 
ceilings of the two schools, and the archi
tect in charge of the construction selected 
Audicote from the various acoustical pIas
ters available. Some of the acoustical plas
ters available at that time contained asbes
tos although others did not. Tioga does 
not appear to have known that the archi
tect selected Audicote, or that Audicote 
contained asbestos. Tioga paid approxi
mately $1,600.00 for the Audicote. 

In the early 1980s, the Environmental 
Protection Agency (EPA) sent schools no
tices requiring them to identify asbestos
containing materials in the schools and 
warning them of the potential risks associ
ated with asbestos. The Audicote ceilings 
were stilI in place in the two Tioga schools, 
although certain portions of the plaster had 
crumbled and there were a number of spots 
where contact with the ceilings had gouged 
the plaster. Following receipt of the EPA 
notices, Tioga determined that the plaster 
contained asbestos and that it was friable. 
A friable material is one that, "when dry, 

Minnesota, sitting by designation . 
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may be crumbled, pulverized, or 'reduced to 
powder by hand pressure." 40 C.F.R. 
§ 763.83 (1992). Friable asbestos-contain
ing materials are of particular concern be
cause asbestos fibers may be released from 
such materials. 

Upon discovering that the ceilings in the 
two schools contained asbestos and that the 
plaster was friable, Tioga spent approxi
mately $15,000.00 "encapsulating" the Au
dicote. Essentially, this involved painting 
the ceilings with latex paint to prevent the 
release of asbestos fibers from the plaster. 
Tioga introduced evidence at trial that it 
encapsulated the Audicote as an interim 
measure, since it lacks the funds to pay for 
removal of the asbestos. 

Removal of asbestos-containing materials 
is extremely costly because of the compli
cated procedures that must be followed to 
avoid contamination of the building from 
which the materials are being removed and 
to prevent the removal workers from being 
exposed to asbestos fibers. USG's evi
dence at trial tended to show that the cost 
of removal would be in the neighborhood or 
$400,000.00, while Tioga's evidence sug
gested a cost of approximately $1,100,-
000.00. Although current regulations do 
not require immediate removal of asbestos
containing materials in schools, they do 
require that such materials be removed 
when a building is renovated or demol
ished. 40 C.F.R. § 61.145 (1992). 

Encapsulation of the Audicote ceilings 
has not completely contained the asbestos. 
Tioga introduced evidence that tended to 
show that the Audicote remained friable, 
that contact with encapsulated ceilings can 
result in the release of asbestos fibers, and 
that in some instances fissures had devel
oped in the latex paint and in other instanc
es the encapsulant had been punctured to 
repair leaks or by accident. Tioga also 
introduced evidence that dust samples col
lected in the schools a number of years 
after the encapsulation was completed con
tained higher than background levels of 
asbestos and that this asbestos had come 
from the Audicote ceilings. Finally, al-

1. In addition to these assertions of error, USG 
originally argued that Tioga's claims were 

though the issue was hotly disputed, Tioga 
presented evidence that even low level ex
posure to asbestos presents health risks. 

II. 

Tioga originally brought this suit in 
North Dakota state court seeking to recov
er the cost of removing the Audicote. Tio
ga asserted theories of negligence, strict 
liability, fraud and misrepresentation, 
breach of implied warranty of merchanta
bility, breach of implied warranty of fitness 
for a particular purpose, breach of express 
warranty, nuisance, restitution, and indem
nity. USG removed the case to the District 
Court pursuant to 28 U.S.C. § 1441(a) 
(1988). 

USG moved for a directed verdict at the 
close of plaintiff's case and again at the 
close of all evidence. The District Court 
dismissed several of Tioga's claims, and 
submitted the case to the jury on five theo
ries: negligence, strict liability, breach of 
implied warranty of merchantability, 
breach of implied warranty of fitness for a 
particular purpose, and nuisance. The Dis
trict Court denied USG's request to submit 
special verdict forms to the jury. The jury 
returned a general verdict for Tioga and 
awarded Tioga compensatory damages in 
the amount of $756,906.22. After the par
ties were given an opportunity to introduce 
additional evidence on the issue of punitive 
damages, the jury also awarded Tioga puni
tive damages of $75,000.00. 

USG moved for a judgment notwith
standing the verdict or for a new trial. 
The District Court denied the motion. On 
appeal, USG argues that the District Court 
erred in: 1) allowing Tioga to recover in 
tort for economic loss; 2) submitting to the 
jury Tioga's nuisance claim; 3) improperly 
charging the jury with respect to Tioga's 
implied warranty claims; 4) refusing to 
charge the jury regarding USG's state-of
the-art defense and excluding evidence rel
evant to that defense; and 5) improperly 
charging the jury regarding punitive dam
ages. 1 As a federal court sitting in diversi-

barred by North Dakota's statute of limitations, 
N.D.Cent.Code § 28-01-16 (Supp.1989), and by 
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ty, this Court applies state substantive law, 
American Home Assurance Co. v. 'Major 
Tool & Mach., Inc., 767 F.2d 446, 447 (8th 
Cir.1985),· in this case, the law of North 
Dakota. This Court reviews de novo the 
trial court's determinations of North Dako- . 
ta law. Salve Regina College v. Russell, 
- U.S. -, 111 S.Ct. 1217, 113 L.Ed.2d 
190 (1991). 

III. 

USG first argues that the economic loss 
doctrine bars Tioga from recovering the 
damages it seeks in tort. The economic 
loss doctrine was adopted by the North 
Dakota Supreme Court in Hagert v. Hat
ton Commodities, Inc., 350 N.W.2d 591 
(N.D.1984). The scope of the doctrine, and· 
the logic underlying it are set out in the 
landmark case of Seely v. White Motor 
Co., 63 Cal.2d 9, 45 Cal.Rptr. 17, 403 P.2d 
145 (1965), which was cited approvingly in 
Hagert, and in cases such as East River 
Steamship Corp. v. Transamerica Dela
val Inc., 476 U.S. 858, 106 S.Ct. 2295, 90 
L.Ed.2d 865 (1986) (holding that the eCO
nomic loss doctrine applies in admiralty 
cases), and Miller v. United States Steel 
Corp., 902 F.2d 573 (7th Cir.1990). 

[1] The premise of the economic loss 
doctrine is that, although tort law is an 
appropriate vehicle for providing a recov
ery for physical injury to persons or to 
other property caused by defective goods, 
tort law should not be held to undermine 
the law of sales' balancing of the relation
ship between buyers and sellers regarding 
whether or not, and how well, products 
work. Recovery in tort is allowed for 
physical injuries caused by defective prod
ucts because such injuries are unexpected 
and can be overwhelming to consumers, 
and because the risk of such injuries is best 
insured and distributed by manufacturers. 
The risk of losses not attributable to physi
cal injury to persons or to other property, 
however, is better contractually allocated 

a North Dakota statute of repose, N.D.Cent.Code 
§ 28-01-44 (Supp.1989). Counsel for USG con
ceded at oral argument that these issues are 
controlled by the subsequent decision of the 
North Dakota Supreme Court in Hebron Public 

between sellers and particular purchasers 
through bargaining for desired warranties. 
Thus, purchasers may not recover in tort 
when defective products cause purely eco
nomic loss. Seely, 45 Cal. Rptr. 17, 403 
P.2d 145. 

[2] Although the North Dakota Su
preme Court has adopted the economic loss 
doctrine, we do not believe that that court 
would hold that the doctrine precludes Tio
ga from recovering in this case_ The as
serted injury here is the presence of Audi· 
cote in Tioga's schools and the contamina
tion of the schools by asbestos. The asbes
tos poses a risk of devastating injury to 
those whose health may Ultimately be 
harmed by it, a risk best distributed by the 
seller or manufacturer. Moreover, the 
presence of asbestos in Audicote and the 
resulting danger have nothing to do with 
the level of performance of the product. 
In fact, the evidence suggests that the 
Audicote, although encapsulated, is still 
functioning well as acoustical plaster. Cj. 
Miller, 902 F.2d 573 (economic loss doctrine 
bars recovery in tort for the cost of replac
ing steel walls that were supposed to be 
rust resistant but that rusted through). 

USG calls to our attention the recent 
decision of the North Dakota Supreme 
Court in Cooperative Power Ass 'n v. West
inghouse Electric Corp., 493 N.W.2d 661 
(N.D.1992). In that case the court held 
that the economic loss doctrine bars recov
ery in tort for damages which a defective 
part of a product causes to the rest of the 
product. That decision, however, does not 
control the present case. The asserted in
jury here is not simply an injury to the 
Audicote or to the school buildings; rather, 
the injury is the contamination of the Tioga 
school buildings by asbestos and the conse
quent health risk to the buildings' occu
pants. USG should not be allowed to es
cape liability by arguing that its product is 
merely a component of a larger product 
and that any damages are to the school 
buildings. 

School Distrlct No. 13 v. United States Gypsum 
Co., 475 N.W.2d 120 (N.D.1991), and that, under 
that decision, Tioga's claims are not barred by 
these statutes. 
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Nor should the fact that none of the 428, 137 IILDec. 635, 640-46, 546 N.E.2d 
buildings' occupants has yet been shown to 580, 585-91 (1989) (holding that under IIli
have a health problem attributable to as- nois law the economic loss doctrine does 
bestos serve as a bar to recovery. To not bar recovery on an asbestos-in-building 
reduce health risks associated with asbes- claim when the asbestos has contaminated 
tos, the EPA has prescribed expensive re-· the buildings thus damaging other proper
moval procedures that must be followed ty). 
when regulated asbestos-containing materi
als are removed from buildings and has 
mandated that such materials be removed 
from buildings when those buildings are 
renovated or demolished. Were any occu
pants of the Tioga school buildings to be
come ill as a result of their exposure to 
asbestos, those persons would presumably 
be entitled to recover from USG. Tioga 
should be no Jess able to recover the costs 
of removing the plaster in a safe manner 
consistent with EPA regulations design~d 
to prevent such health risks. 

That the overwhelming majority of 
courts deciding the issue under the law of 
other states have held that the economic 
Joss doctrine does not bar tort recovery for 
the cost of removing asbestos-containing 
building materials supports our conclusion 
that the North Dakota Supreme Court 
would not find that the economic loss doc
trine bars tort recovery in this case. . In 
City of Greenville v. W.R. Grace & Co., 
827 F.2d 975 (4th Cir.1987), the Fourth 
Circuit was presented with an asbestos-in
building case arising under South Carolina 
law. The Fourth Circuit held that South 
Carolina courts probably would not find 
that a suit for the cost of removing an 
asbestos-containing plaster was barred by 
the economic loss doctrine. The court 
pointed out that the injury at issue was the 
contamination of Greenville's city hall, 
which endangered the lives and health of 
the building's occupantS, and that, unlike 
typical economic loss, this was not the type 
of risk normally allocated between parties 
by agreement. See also, e.g., Detroit Bd. 
of Educ. v. Celotex Corp., 196 Mich.App. 
694, 703-04, 493 N.W.2d 513, 518 (1992) 
(holding under Michigan law that because 
asbestos products may contaminate build
ings rendering them unfit for occupation, 
the economic loss doctrine does not apply 
to claims to recover the cost of abatement); 
Board of Educ. v. A, C & S, Inc., 131 IIL2d 

The only reported decision of which we 
are aware that bars recovery in tort for the 
costs of asbestos abatement is the recent 
decision of the Tenth Circuit in Adams
Arapahoe School District No. 28-J v. GAF 
Corp., 959 F.2d 868 (10th Cir.1992). In 
that case, the Tenth Circuit held that the 
Colorado Supreme Court probably would 
find that any increase in renovation costs 
required to comply with the EPA's regula
tions was best characterized as an econom
ic loss reSUlting from the failure of the 
product at issue to meet the school dis
trict's economic expectations in terms of 
performance. ld. at 871-72. The facts in 
the Adams-Arapahoe case, however, dif
fer from those in the present case in an 
important respect: in Adams-Arapahoe 
the school district did not show that there 
had been any release of asbestos from the 
asbestos-containing materials (nonfriable 
tiles) in its schools so as to result in the 
contamination of the schools. ld. at 874. 
By contrast, Tioga has shown that the Au
dicote in its schools is friable and that it 
has released asbestos; that Tioga has un
dertaken an encapsulation and maintenance 
program to contain the Audicote; and that 
even encapsulation has not completely con
tained the asbestos hazard resulting from 
the Audicote. 

In sum, Tioga is not seeking to recover 
the lost benefit of its bargain based on a 
claim that the plaster is deficient as acous
tical plaster; such a claim would clearly be 
barred by the economic loss doctrine. In
stead, Tioga is seeking to recover the cost 
of removing the asbestos-containing plaster 
from its schools on the ground that the 
asbestos poses a risk of injury to those 
exposed to it. We believe the North Dako
ta Supreme Court would find this case dis
tinguishable on its facts from the Adams
A rapahoe case, and would in any case fol
low the strong majority of reported cases 
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in holding that the economic loss doctrine 
does not bar Tioga's recovery in tort.. We 
therefore reject USG's argument to the 
contrary .. 

IV. 
[3] USG next argues that. Tioga's nui

sance claim was improperly submitted to 
the jury. Tioga's nuisance claim was based 
on North Dakota's nuisan~e statute, which 
provides: 

A nuisance consists in unlawfully doing 
an act or omitting to perform a duty, 
which act or omission: 
1. Annoys, injures, or endangers the 
comfort, repose, health, or safety of oth
ers; 
2. Offends decency; 
3. Unlawfully interferes with, obstructs 
or tends to obstruct, or renders danger
ous for passage, any lake, navigable riv
er, bay, stream, canal, basin, public park, 
square, street, or highway; or 
4. In any way renders other persons 
insecure in life or in the use of property. 

N.D.Cent.Code § 42-01-01 (1983). The tri
al court's instruction to the jury on this 
claim was a verbatim statement of subsec
tions 1. and 4. of the statute. 

It has been stated that there is "perhaps 
no more impenetrable jungle in the entire 
law than that which surrounds the word 
'nuisance.' It has meant all things to all 
people." W. Keeton, Prosser and Keeton 
on Torts § 86, at 616 (5th ed. 1984). One 
issue on which the courts appear to agree, 
however, is that nuisance law does not 
afford a remedy against the manufacturer 
of an asbestos-containing product to an 
owner whose building has been contaminat
ed by asbestos following the installation of 
that product in the building. All of the 
courts that have considered the issue have 
rejected nuisance as a theory of recovery in 
such cases. City of Manchester v. Nation
al Gypsum Co., 637 F.Supp. 646, 656 
(D.R.I.1986); Town of Hooksett Sch. Dist. 
v. W.R. Grace & Co., 617 F.Supp. 126, 133 
(D.N.H.1984); County of Johnson v. Unit
ed States Gypsum Co., 580 F.Supp. 284, 
294 (E.D.Tenn.1984); Detroit Ed. of Educ. 
v. Celotex Corp., 196 Mich.App. 694, 702-

03, 493 N.W.2d 513, 517-18 (Ct.App.1992). 
These courts have noted that liability for 
damage caused by a nuisance turns on 
whether the defendant is in control of the 
instrumentality alleged to constitute a nui· 

. sance, since without control a defendant 
cannot abate the nuisance. Each court 
found that a defendant who had sold an 
asbestos-containing material to a plaintiff 
lacked control of the product after the sale. 
City of Manchester, 637 F.Supp. at 656; 
Town of Hooksett, 617 F.Supp. at 133; 
County of Johnson, 580 F.Supp. at 294; 
Detroit Bd. of Educ., 196 Mich.App. at 
702-03, 493 N.W.2d 513, 517-18. We be
lieve these decisions are well reasoned, and 
it seems clear to uS that USG cannot be 
held liable to Tioga under traditional nui
sance theory. 

Tioga argues that, regardless of the limi
tations of traditional common law nuisance 
doctrine, North Dakota's nuisance statute 
is directly applicable by its terms to the 
facts of the present case, and that the trial 
judge therefore properly submitted Tioga's 
nuisance claim to the jury. Tioga has not 
presented us with any North Dakota cases 
extending the application of the nuisance 
statute to situations where one party has 
sold to the other a product that later is 
alleged to constitute a nuisance, nor has 
our research disclosed any such cases. 
North Dakota cases applying the state's 
nuisance statute all appear to arise in the 
classic context of a landowner or other 
person in control of property conducting an 
activity on his land in such a manner as to 
interfere with the property rights of a 
neighbor. See, e.g., City of Minot v. Free
lander, 426 N.W.2d 556 (N.D.1988) (defen
dant's unsanitary, odorous house held to be 
a nuisance). When one considers the fact 
that the statute is over a hundred years 
old, the absence of analogous cases sup
ports an inference that the statute was 
neither intended nor has it been understood 
to extend to cases such as the present case. 

In addition to the lack of case law ex
tending North Dakota's nuisance doctrine 
to cases involving the sale of goods, we 
draw support for the idea that the statute 
was not intended to extend to such a situa
tion from a recent nuisance case decided by 
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the North Dakota Supreme Court. In Jer- the nuisance issue in that case. We are 
ry Harmon Motors v. Farmers Union satisfied that the Court's indirect referenc
Grain Terminal Ass'n, 337 N.W.2d 427 es in the Hebron opinion to the plaintiff's 
(N.D.1983), the court applied the coming-to- nuisance theory of liability, 953 F.2d at 403 
the-nuisance defense in a nuisance case, will simply not bear the weight Tiog~ 
although the defense is nowhere mentioned , would have us give them. 
in the statute. This suggests that the 
court does not believe that the' common law 
nuisance doctrine has been wholly changed 
and replaced by the nuisance statute. In 
addition, the North Dakota Supreme Court, 
speaking much closer in time to the year 
when the state's nuisance statute was en
acted, has stated that statutory provisions 
are "but a continuation of the common law 
to be construed therewith." Reeves & Co. 
v. Russell, 28 N.D. 265, 148 N.W. 654, 659 
(1914). 

Moreover, to interpret the nuisance stat
ute in the manner esp'oused by Tioga would 
in effect totally rewrite North Dakota tort 
law. Under Tioga's theory, any injury suf
fered in North Dakota would give rise to a 
cause of action under section 43-02-01 re
gardless of the defendant's degree of cul
pability or of the availability of other tradi
tional tort law theories of recovery. Nui
sance thus would become a monster that 
would devour in one gulp the entire law of 
tort, a development we cannot imagine the 
North Dakota legislature intended when it 
enacted the nuisance statute. In short, we 
do not believe that the North Dakota Su
preme Court, under the facts of this case, 
would hold that Tioga has a cause of action 
for nuisance against USG, and we there
fore hold that the trial court erred in sub
mitting Tioga's nuisance claim to the jury. 

We reject Tioga's contention that our 
consideration of the nuisance issue is fore
closed by the decision of this Court in He
bron Public School District No. 13 v. U.S. 
Gypsum, 953 F.2d 398, 403 (8th Cir.1992). 
USG points out that the nuisance issue was 
not raised in the briefs in Hebron. More
over, our Court's statement of the issues in 
Hebron, 953 F.2d at 400, demonstrates that 
we did not consider this issue to have been 
before us for decision at that time. Simi
larly, our Court's summing up of its deci
sion in the penultimate paragraph of the 
Hebron opinion, 953 F.2d at 404, further 
demonstrates that the Court did not decide 

[4] Five of Tioga's claims were submit
ted to the jury, which returned a general 
verdict for Tioga: Because the nuisance 
claim was improperly submitted, the judg
ment rendered in favor of Tioga must be 
set aside and the case remanded for a new 
trial. Dudley v. Dittmer, 795 F.2d 669, 
673 (8th Cir.1986) ("The rule in this circuit 
is clear that when one of two theories has 
erroneously been submitted to the jury, a 
general verdict cannot stand."). Tioga 
seeks to escape the reach of Dudley by 
arguing that this case is like Robertson Oil 
Co. v. Phillips Petroleum Co., 871 F.2d 
1368 (8th Cir.1989), in which we upheld a 
judgment for the plaintiff even though 
three of four theories on which the case 
had been submitted to the jury were held 
to be improper. In Robertson Oil, howev
er, special interrogatories were submitted 
to the jury. The fact that improper theo
ries were submitted to the jury did not 
taint the jury's verdict on the properly sub
mitted theory, and we could know with 
certainty from the interrogatories that the 
jury had found for the plaintiff on this 
theory. Neither the logic underlying Rob
ertson Oil nor the holding of that case 
support Tioga's argument, and the argu
ment fails. 

Tioga also seeks to escape the holding of 
Dudley by arguing that the jury's award of 
punitive damages shows that the jury must 
have found that USG was negligent. Tio
ga points out that its only fault-based theo
ry of recovery was the negligence theory 
and argues that counsel for both parties 
characterized the negligence theory as be
ing the only theory for which USG's con
duct was relevant. Tioga argues that, be
cause the jury must have found that USG 
was negligent, and because USG does not 
challenge the propriety of the trial court's 
submission of the negligence theory to the 
jury, the judgment appealed from should 
be affirmed. See Mueller v. Hubbard 



---------------------------;--

922 984 FEDERAL REPORTER, 2d0RIES 

Milling Co., 573 F.2d 1029, 1039 (8th Cir.) 
(holding that court may affirm verdict if it 
is "fairly convinced" that jury proceeded on 
a sound basis), cert. denied, 439 U.S. 865, 
99 S.Ct. 189, 58 L.Ed.2d 174 (1978). 

This argument also fails. The jury in-_ 
struction on punitive damages did not re
strict the jury to awarding punitive dam
ages on Tioga's negligence theory. Au
thority exists for the proposition that puni
tive damages may be awarded in a strict 
liability case. See, e.g., Ferren v. Richards 
Mfg. Co., 733 F.2d 526, 529 (8th Cir.1984) 
(applying Missouri law). We cannot say 
that, in this case, the jury, which was not 
expressly restricted to the negligence theo
ry in considering the propriety of awarding 
punitive damages, did not award these 
damages on another theory such as the 
improperly submitted nuisance theory. -

To conclude, we hold that Tioga's nui
sance theory was improperly submitted to 
the jury and that it might have been the 
theory on which the jury returned -its ver
dict for Tioga. This case falls squarely 
within the rule of Dudley; hence the judg
ment of the trial court must be set aside 
and the case remanded for a new trial. 
Because we are remanding, we think. it 
may be helpful to the trial court and to the 
parties for us to address some of the other 
issues raised in this appeal that are likely 
to arise again in the context of a new trial. 
We turn now to these issues. 

V. 
USG argues that the trial judge erred in 

improperly charging the jury with respect 
to Tioga's implied warranty claims. Al
though there seems to have been some 
confusion during the course of the trial, the 
parties agree that Tioga ultimately sought 
to assert its implied warranty theories in 
tort. In other words, because the statute 
of limitations barred all contractual war
ranty actions, Tioga asserted a claim for 
implied warranty of merchantability in tort, 
and a claim for implied warranty of fitness 
for a particular purpose in tort. 

We are somewhat perplexed by the idea 
of asserting these implied warranty theo
ries in tort, and we note that Tioga present-

ed no North Dakota authority other than 
an unpublished transcript of a state trial 
judge's ruling on a motion to dismiss a 
multi-count complaint to support its argu
ment that North Dakota recognizes such 
implied warranty theories as causes of ac
tion in tort. Such unpublished authority 
may not be cited under the rules of this 
Court. 8th Cir.R. 28A(k). A panel of this 
Court, however, recently recognized the 
propriety of these same implied warranty 
theories in tort, Hebron Pub. Sch. Dist. 
No. 13 v. U.S. Gypsum, 953 F.2d 398, 402 
(8th Cir.1992), thus we are not free to hold 
that they do not exist under North Dakota 
law. 

We note that, while the authorities cited 
in Hebron do indeed support the parallel 
between the strict liability in tort theory 
and contractual implied warranty theories, 
they do not go so far as to suggest that 
one may assert implied warranty theories 
in tort. Rather, they simply address the 
parallels between the elements of the strict 
liability in tort theory and the contractual 
implied warranty theories. See, e.g., Her
man v. General Irrigation Co., 247 
N.W.2d 472, 476 (N.D.1976) They also 
point out that early in its evolution, as the 
courts struggled to impose liability on man
ufacturers of defective products, what 
came to be the strict liability theory was 
sometimes called "warranty." See Re
statement (Second) of Torts § 402A, Com~ 
ment m. In this case, Tioga asserted a 
strict liability claim in tort. Were Tioga's 
contractual implied warranty claims not 
barred by the statute of limitations, Tioga 
could also have asserted such claims. But 
to suggest that Tioga may also assert im
plied warranty theories in tort would seem 
to give it a third bite at the apple unwar
ranted by North Dakota or other prece· 
dent. 

Because we have severe doubts as to 
whether the North Dakota Supreme Court 
would recognize the implied warranty of 
merchantability and implied warranty of 
fitness for a particular purpose as tort 
theories, we would give strong consider
ation to certifying the issue to the North 
Dakota Supreme Court if this case came 
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before us again on appeal. Of course l one 
implication of our doubts about the propri
ety of these implied warranty theories is 
tha t, on remand and retrial, the trial court 
may wish to submit the case to the jury on 
a special verdict form rather than a general 
verdict form. This would reduce the possi
ble need for a third trial of the case should 
the implied warranty theories ultimately be 
found to be improper. 

VI. 

[5] USG also argues that the trial judge 
erred in refusing to charge the jury regard
ing USG's state-of-the-art defense and in 
excluding evidence relevant to that de
fense. USG sought a jury instruction un
der § 28-01.1-01 of the North Dakota Cen
tennial Code, basing its claim of entitle
ment to the instruction on Audicote's com
pliance with General Services Administra
tion (GSA) specifications, existing at the 
time Tioga's schools were constructed, that 
guided federal agencies in making procure
ment decisions. Section 28-01.1-01, which 
is part of North Dakota's Products Liabili
ty Act, provides that: 

There is a rebuttable presumption that a 
product is free from any defect or defec
tive condition where the alleged defect in 
the plans Or designs for the product or 
the methods and techniques of manufac
turing, inspecting, and testing the prod
uct were in conformity with government 
standards established for that industry 
which were in existence at the time the 
plans or designs for the product or the 
methods and techniques of manufactur
ing, inspecting, and testing the product 
were adopted. 

N.D. Cent.Code § 28-01.1-05(3) (Supp. 
1989). 

We do not believe that the North Dakota 
Supreme Court would hold that the "gov
ernment standards" referred to in this sec
tion include mere GSA specifications. If 
the North Dakota legislature had intended 
to include government specifications within 
the reach of the statute it could have ex
pressly done so. See, e.g., Wash.Rev.Code 
§ 7.72.050(2) (1992) ("When the injury-caus
ing aspect of the product was, at the time 

of manufacture, in compliance with a spe
cific mandatory government contract speci
fication relating to design or warnings, this 
compliance shall be an absolute defense."), 
,"Government standards" more likely refers 
to standards established by statute or regu
lation that govern an industry. We note 
that the GSA specifications at issue would 
not even have applied to the Tioga school 
construction, since Tioga is not a federal 
agency. Because we believe that the 
North Dakota Supreme Court would hold 
that the "government standards" referred 
to in the statute do not include the GSA 
specifications, we hold that the trial judge 
did not err in refusing to give USG's re
quested jury instruction. 

[6,7] USG also argues that the trial 
judge erred in refusing to admit into evi
dence not only the GSA specifications but 
also a slew of other documents showing the 
federal government's use of asbestos in 
building construction at the time the Tioga 
school buildings were constructed. We 
may reverse a trial judge's rulings on the 
admissibility of evidence only if there is an 
abuse of discretion. Northside Mercury 
Sales & Serv., Inc. v. Ford Motor Co., 871 
F.2d 758, 760 (8th Cir.1989). In this case 
USG admits that it already had presented 
considerable evidence regarding the wide-' 
spread use of asbestos-containing building 
materials during the period when the 
schools at issue in this case were built. 
The trial judge pointed this out in ruling 
that the excluded evidence would not show 
anything more and therefore would not be 
admitted. See Fed.R.Evid. 403 (evidence 
may be excluded when its probative value 
is substantially outweighed by consider
ations such as waste of time or needless 
presentation of cumulative evidence). We 
hold that the trial judge did not abuse his 
discretion in excluding the evidence in 
question. 

VII. 
[8] The last argument that USG raises 

concerns the punitive damages instruction 
given to the jury. In reviewing jury in
structions, we decide whether, taken as a 
whole, they fairly and adequately state the 

, 
~. j ~ 
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applicable law. Circle J Dairy, Inc. v. 
A.a. Smith Harvestore Prods., Inc., 790 
F.2d 694, 698-99 (8th Cir.1986). Reviewing 
under this standard the punitive damages 
instruction given at trial, we note that it 
closely resembles the charge given in Stan- . 
er v. Nash Finch, Inc., 446. N.W.2d 747, 
756 n. 7 (N.D.1989), and we find that it 
fairly and adequately states the applicable 
North Dakota law on punitive damages. 

Because we are remanding this case for 
a new trial, we decline to address the argu
ments made by USG against the constitu
tionality of North Dakota's punitive dam
ages law. We note that in Stoner, which 
was decided before the United States Su
preme Court's decision in Pacific Mutual 
Life Insurance Co. v. Haslip, - U.S. 
-, 111 S.Ct. 1032,'113 L.Ed.2d 1 (1991), 
the North Dakota Supreme Court affirmed 
the constitutionality of the award of puni
tive damages then before it. We leave it to 
the District Court to apply on remand the 
standards set forth in Haslip. 

For the reasons stated above, we reverse 
the judgment of the District Court and 
remand the case for further proceedings 
consistent with this opinion. 

LARSON, Senior District Judge, 
dissenting. 

I dissent to the granting of a new trial to 
USG on the ground that the nuisance theo
ry was improperly submitted to the jury. 
After an eight day trial, the district judge 
submitted five theories of liability to the 
jury. The jury returned a general verdict 
in favor of Tioga, including a modest puni
tive damage recovery. 

The district court, in an extensive and 
thorough memorandum and order, denied 
the motion of USG for judgment n.o.v. or 
for a new trial. The district court reviewed 
the North Dakota nuisance statute and con
cluded that Tioga's nuisance claim was 
properly submitted to the jury. I agree 
with the district judge that North Dakota 
broadly defines nuisance by statute and 
does not require the control that USG and 
the majority would like to engraft on the 
statute. The district court concluded that, 

because all claims were properly submitted 
to the jury, a new trial was unnecessary. 

I do agree with the majority opinion that, 
if it was error to submit the nuisance theo
ry, there should be a new trial because the 
general verdict does not allow the Court to 
determine on what theory the jury found 
for the plaintiff. I believe, however, that 
the nuisance theory was an acceptable in
terpreta,tion of North Dakota law. Accord
ingly, I would affirm the judgment of the 
district court in all respects. 

Bruce RING, Plaintiff-Appellant, 

v. 
FIRST INTERSTATE MORTGAGE, INC.; 

Federal National Mortgage Association, 
Defendants-Appellees. 

No. 92-1019. 

United States Court of Appeals, 
Eighth Circuit. 

Submitted Sept. 14, 1992. 

Decided Jan. 28, 1993. 

Developer brought Fair Housing Act 
action against lenders, alleging that their 
refusal to make loan was based on racial 
composition of properties or neighborhoods 
involved. The United States District Court 
for the Eastern District of Missouri, Jean 
C. Hamilton, J., dismissed complaint. De
veloper appealed. The Court of Appeals, 
Loken, Circuit Judge, held that: (1) dis..trict 
court erroneously measured sufficiency of 
complaint against evidentiary standard for 
establishing prima facie case, and (2) com
plaint stated cause of action. 

Reversed. 

1. Federal Courts ~776 
Court of Appeals reviews de novo a 

dismissal for failure to state claim upon 
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Appellants contend that the decedent's 
right to life is protected by the Fourteenth 
Amendment to the Constitution. But the 
Fourteenth Amendment protected her only 
from deprivation by the "State 
of life without due process of 
law." Although the decision to release 

"£'85 Thomas from prison -1,Fas action by the 
State, the action of Thomas five months 
later cannot be fairly characterized as state 
action. Regardless of whether, as a matter 
of state tort law, the parole board could be 
said either to have had a "duty" to avoid 
harm to his victim or to have proximately 
caused her death, see Grimm v. Arizona Bd. 
of Pardons and Paroles, 115 Ariz. 260, 564 
P.2d 1227 (1977); PalsgI'af v. Long Island 
R. Co., 248 N.Y. 339, 162 N.E. 99 (1928), '?Ie ' 
hold that, taking these particular allega
tions as true, appellees did not "deprive" 
appellants' decedent of life within the 
meaning of the Fourteenth Amendment. 

[7] Her life was taken by the parolee 
five months after his release.llI He was in 
no sense an agent of the parole board. Cf. 
Scheuer v. Rhodes, 416 U.S. 232, 94 S.Ct. 
1683, 40 L.Ed.2d 90. Further, the parole 
board was not aware that appellants' dece
dent, as distinguished from the public at 
large, faced any special danger. We need 
not and do not decide that a parole officer 
could never be deemed to "deprive" some
one of life by action taken in connection 
with the release of a prisoner on parole.ll 
But we do hold that at least under the 
particular circumstances of this parole deci
sion, appellants' decedent's death is too re
mote a consequence of the parole officers' 
action to hold them responsible under the 
federal civil rights law. Although a § 1983 

majority's methodology of isolating the particu
lar constitutional infringement complained of. 
Since we decide here that the State did not 
"deprive" appellants' decedent of a constitu
tionally protected right, we need not reach the 
question whether a lack of "due process" was 
adequately alleged by the reference to a failure 
to observe "requisite formalities." It must be 
remembered that even if a state decision Cloes 
deprive an individual of life or property, and 
even if that decision is erroneous, it does not 
necessarily follow that the decision violated 
that individual'S right to due process. 

claim has been described as "a species of 
tort liability," Imbler v. Pachtman, 424 U.S. 
409,417,96 S.Ct. 984, 988,47 L.Ed.2d 128, it 
is perfectly clear' that not every injury in 
which a state official has played some part 
is actionable under that statute. 

The judgment is affirmed. 

So ordered. 

444 U.S. 286, 62 L.Ed.2d 490 

WORLD-WIDE VOLKSWAGEN CORPO
RATION et al., Petitioners, 

v. 
Charles S. WOODSON, District Judge of 

Creek County, Oklahoma, et aI. 

No. 78-1078. 

Argued Oct. 3, 1979. 

Decided Jan. 21, 1980. 

In a products liability suit in Oklahoma,' 
a claim by defendants of want of jurisdic
tion under the Oklahoma long-arm statute 
by reason of constitutional limitations Was 
denied by the Supreme Court of Oklahoma, 
585 P.2d 351, by way of denial of a writ of 
prohibition to restrain the trial court from 
exercising in personam jurisdiction. Certio
rari was granted, and the Supreme Court, 
Mr. Justice White, held that where corpo
rate defendants, automobile wholesaler and 
retailer, carried on no activity whatsoever 
in Oklahoma and availed themselves of no 
privileges or benefits of Oklahoma law, 

10. Compare the facts in Screws v. United 
States, 325 U.S. 91, 65 S.Ct. 1031, 89 L.Ed. 
1495, where local law enforcement officials 
themselves beat a citizen to death. 

II. We reserve the question of what immunity. 
if any, a state parole officer has in a § 1983 
action where a constitutional violation is made 
out by the allegations. 
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mere fortuitous circumstance that a single 
automobile sold in New York to New York 
residents happened to suffer an accident 
while passing through Oklahoma did not 
constitute "minimum contacts" with Okla
homa so as to permit Oklahoma courts to 
exercise jurisdiction consistently with due 
process under state long-arm statute inter
preted by Oklahoma courts as conferring 
jurisdiction to limits permitted by United 
States Constitution. 

Reversed. 

Mr. Justice Marshall dissented and filed 
opinion in which Mr. Justice Blackmun 
joined. 

Mr. Justice Blackmun dissented and 
filed opinion. 

Mr. Justice Brennan dissented. 

See, also, dissenting opinion, 100 S.Ct. 
580. 

1. Constitutional Law ~305(5) 
Due process clause of Fourteenth 

Amendment limits power of state court to 
render valid personal judgment against 
nonresident defendant. U.S.C.A.Const. 
Amend. 14. 

2. Judgment ~815 
Judgment rendered in violation of due 

process is void in rendering state and is not 
entitled to full faith and credit elsewhere. 
U.S.C.A.Const. Amend. 14. 

3. Constitutional Law ~305(4). 309(1) 
Due process requires that defendant be 

given adequate notice of suit and be subject 
to personal jurisdiction of the court. U.S.C. 
A.Const. Amend. 14. 

4. Courts c!t= 12(2) 
State court may exercise personal juris

diction over nonresident defendant only so 
long as there exist "minimum contacts" be
tween defendant and forum state. 

5. Courts cg:;:, 12(2) 
Concept of "minimum contacts" pro

tects defendant against burdens of litigat
ing in distant or inconvenient forum and 
acts to insure that states, through their 

courts, do not reach out beyond limits im
posed on them by their status as coequal 
sovereigns in federal system. 

6. Corporations *=>665(1) 
Relationship between corporate defend

ant and forum must be such that it is 
reasonable to require corporation to defend 
particular suit where it is brought. 

7. Courts cg:;:, 12(2) 
Burden on defendant, While always pri

mary concern in determining jurisdiction of 
a nonresident defendant, will in appropriate 
case be considered in light of other relevant 
factors, including interest of forum state in 
adjudicating disputes, plaintiff's interest in 
obtaining convenient and effective relief, at 
least when such interest is not adequately 
protected by plaintiff's power to choose fo
rum, interstate judicial system's interest in 
obtaining most efficient resolution of con
troversies, and shared interest of the sever
al states in furthering fundamental, sub
stantive, social policies. 

8. States ~1 
Sovereignty of each state implies limi

tation on sovereignty of all sister states, a 
limitation express or implicit in both origi
nal scheme of Constitution and Fourteenth 
Amendment. U .S.C.A.Const. Amend. 14. 

9. Constitutional Law ~305(5, 6) 
Due process clause does not contem

plate that state may make binding judg
ment in personam against individual or cor
porate defendant with which state has no 
contacts, ties or relations. U .S.C.A.Const. 
Amend. 14. 

10. Constitutional Law ~305(5) 
Even if defendant would suffer mini

mal or no inconvenience from being forced 
to litigate before tribunals of another state, 
even if forum state has joint interest in 
applying its law to controversy' and even if 
forum state is most convenient location for 
litigation, due process clause, ~Cting as in
strument of interstate, federalism, may act 
to divest state of its power· to render valid 
judgment. U.S.C.A.Const. Amend. 14 .. 

11. Constitutional La~','~305(6) 
Where corporate defendants,. automo

bile wholesaler and retailer, carried on no 

I 
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activity whatsoever in Oklahoma and not render them liable to suit. 
availed themselves of no privileges or bene- Const. Amend. 14. 

U.S.C.A. 

fits of Oklahoma law, mere fortuitous cir-
cumstance that single automobile sold in 16. Constitutional Law *=>305(5) 
New York to New York residents happened Financial benefits accruing to defend
to suffer accident while passing through ant from collateral relation to forum state 
Oklahoma did not constitute "minimum will not support jurisdiction over defendant 
contacts" with Oklahoma so as to permit if they do not stem from constitutionally 
Oklahoma courts to exercise jurisdiction cognizable contact with that state. U.S.C. 
consistently with due process under state A.C<:>nst. Amend. 14. 
long-arm statute interpreted by Oklahoma 
courts as conferring jurisdiction to limits 
permitted by United States Constitution. 
12 0.8.1971, § 1701.03(a)(3, 4); U.S.C.A. 
Const. Amend. 14. 

12. Courts <3= 12(2) 
Element of "foreseeability" has never 

alone been sufficient benchmark for person:' 
al jurisdiction under due process clause. 
U.S.C.A.Const. Amend. 14. 

13. Courts <3= 12(2) 
As bearing upon "minimal contacts" re

quired for exercise of personal jurisdiction 
of state courts consistent with due process 
clause, there is no difference between auto
mobile and any other chattel, and "danger
ous instrumentality" concept has relevance 
as bearing not upon jurisdiction but on pos
sible desirability of imposing' substantive 
principles of tort law such as strict liability. 

14. Constitutional Law *=>305(5) 
Foreseeability that is critical to due 

process analysis of state court's jurisdiction 
of a nonresident defendant is not mere like
lihood that product will find its way into 
forum state but rather it is that defendant's 
conduct and connection with forum state 
are such that he should reasonably antici
pate being haled into court there. U.S.C.A. 
Const. Amend. 14. 

15. Constitutional Law <3=305(5) 

Due process clause by insuring orderly 
administration of laws gives degree of pre
dictability to legal system that allows p0-

tential defendants to structure their pri
mary conduct with some minimum assur
ance as to where that conduct will and will 

* The syllabus constitutes no part of the opinion 
of the Court but has been prepared by the 
Reporter of Decisions for the convenience of 

Syllabus· 

A products-liability action was institut
ed in an Oklahoma state court by respon
dents husband and wife to recover for per
sonal injuries sustained in Oklahoma in an 
,accident involving an automobile that had 
been purchased by them in New York while 
they were New York residents and that was 
being driven through Oklahoma at the time 
of the accident. The defendants included 
the automobile retailer and its, wholesaler 
(petitioners), New York corporations that 
did no business in Oklahoma. Petitioners 
entered special appearances, claiming that 
Oklahoma's exercise of jurisdiction over 
them would offend limitations on the 
State's jurisdiction imposed by the Due 
Process Clause of the Fourteenth Amend
ment. The trial court rejected petitioners' 
claims and they then sought, but were de
nied a writ of prohibition in the Oklahoma 
Supreme Court to restrain respondent trial 
judge from exercising in personam jurisdic
tion 'over them. 

Held: Consistently with the Due Proc
ess Clause, the Oklahoma trial court may 
not exercise in personam jurisdiction over 
petitioners. Pp.564-568. 

(a) A state court may exercise personal 
jurisdiction over a nonresident defendant 
only so long as there exist "minimum con
tacts" between the defendant and the fo
rum State. International Shoe Co. v. 
Washington, 326 U.S. 310, 66 S.Ct. 154, 90 
L.Ed. 95. The defendant's contacts with 
the forum State must be such that mainte
nance of the suit does not offend traditional 

the reader. See United States v. Detroit Lum
ber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 288, 50 
L.Ed. 499. "'r;' , " ' 
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notions of fair play and substantial justice, 
id., at 316, 66 S.Ct., at 158, and the relation
ship between the defendant and the forum 
must be such that it is "reasonable . 
to require the corporation to defend the 
particular suit which is brought there," id" 
at 317, 66 S.Ct., at 158. The Due Process 
Clause "does not contemplate that a state 
may make binding a judgment in personam 
against an ind!vidual or corporate defend
ant with which the state has no contacts, 
ties, or relations." Id., at 319, 66 S.Ct., at 
159. Pp. 564-566. 

(b) Here, there is a total absence in the 
record of those affiliating circumstances 
that are a necessary predicate to any exer
cise of state-court jurisdiction. Petition~rs' 

carryon no activity whatsoever in Oklaho
ma; they close no sales and perform no 
services there, avaiWhemselves of none of 
the benefits of Oklahoma law, and solicit no 
business there either through salespersons 
or through advertising reasonably calculat
ed to reach that State. Nor does the record 
show that they regularly sell cars to Okla
homa residents or that they indirectly, 
through others, serve or seek to serve the 
Oklahoma market. Although it is foreseea
ble that automobiles sold by petitioners 
would travel to Oklahoma and that the 
automobile here might cause injury in Okla
homa, "foreseeability" alone is not a suffi
cient benchmark for personal jurisdiction 
under the Due Process Clause. The fore
seeability that- is critical to due process 
analysis is not the mere likelihood that a 
product will find its way into the forum 
State, but rather is that the defendant's 
conduct and connection with the forum are 
such that he should reasonably anticipate 
being haled into court there. Nor can juris
diction be supported on the theory that 
petitioners earn substantial revenue from 
goods used in Oklahoma. Pp. 566-568. 

Okl.,585 P.2d 351, reversed. 

1. The driver of the other automobile does not 
figure in the present litigation. 

2. Kay Robinson sued on her own behalf. The 
two children sued through Harry Robinson as 
their father and next friend. 

Herbert Rubin, New York City, for peti
tioners. 

Jefferson G. Greer, Tulsa, Ok!., for re
spondents. 

Mr. Justice WHITE delivered the opinion 
of the Court. 

The issue before us is whether, consist
el1:tly with the Due Process Clause of the 
Fourteenth Amendment, an Oklahoma 
court may exercise in personam jurisdiction 
over a nonresident automobile retailer and 
its wholesale distributor in a products-liabil
ity action, when the defendants' only con. 
nection with Oklahoma is the fact that an 
automobile sold in New York to New York 
residents became involved in an accident in 
Oklahoma. 

.J1 ..Esa 

Respondents Harry and Kay Robinson 
purchased a new Audi automobile from pe
titioner Seaway Volkswagen, Inc. (Seaway), 
in Massena, N. Y., in 1976. The following 
year the Robinson family, who resided in 
New York, left that State for a new home 
in Arizona. As they passed through the 
State of Oklahoma, another car struck their 
Audi in the rear, causing a fire which se· 
verely burned Kay Robinson and her two 
children.1 

The Robinsons 2 subsequently brought a 
products-liability action in the District 
Court for Creek County. Okla., claiming 
that their injuries resulted from defective 
design and placement of the Audi's gas 
tank and fuel system. They joined as de
fendants the automobile's manufacturer, 
Audi NSU Auto Union Aktiengesellschaft 
(Audi); its importer Volkswagen of Ameri
ca, Inc. (Volkswagen); its regional distribu
tor, petitioner . World-Wide Volkswagen 
Corp. (World-Wide); and its retail dealer, 
petitioner Seaway: Seaway and World
Wide entered special appearances,3 claiming 

• ':;'j ; . 

3. 'Volkswagen also entered a special appear
ance in the District Court, but unlike World
Wide and Seaway did not seek review in the 
Supreme Court of ,Oklahoma and is not a peti
tioner here. Both .volkswagen and. Audi re
main as defendants in the. litigation pendi~g 
before the District Court in Oklahoma. ~. , 
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that Oklahoma's exercise of jurisdiction 
over them would offend the limitations on 
the State's jurisdiction imposed by the Due 
Process Clause of the Fourteenth Amend
ment.· 

The facts presented to the bistrict Court 
showed that World-Wide is incorporated 

J!.89 and has its business office in N ewJX ork. It 
distributes vehicles, parts, and accessories, 
under contract with Volkswagen, to retail 
dealers in New York, New Jersey, and Con
necticut. Seaway, one of these retail deal
ers, is incorporated and has its place of 
business in New York. Insofar as the rec
ord reveals, Seaway and World-Wide are 
fully independent corporations whose rela
tions with each other and with Volkswagp,n . 
and Audi are contractual only. Respon
dents adduced no evidence that either 
World-Wide or Seaway does any business in 
Oklahoma, ships or sells any products to or 
in that State, has an agent to receive proc
ess there, or purchases advertisements in 
any media calculated to reach Oklahoma. 
In fact, as respondents' counsel conceded at 
oral argument, Tr. of Oral Arg. 32, there 
was no showing that any automobile sold by 
World-Wide cr Seaway has ever entered 
Oklahoma with the single exception of the 
vehicle involved in the present case. 

Despite the apparent paucity of contacts 
between petitioners and Oklahoma, the Dis
trict Court rejected their constitutional 
claim and reaffirmed that ruling in denying 
petitioners' motion for reconsideration.s 

Petitioners then sought a writ of prohibi
tion in the Supreme Court of Oklahoma to 

4. The papers filed by the petitioners also 
claimed that the District Court lacked "venue 
of the subject matter," App. 9, or "venue over 
the subject matter," id., at 11. 

5. The District Court's rulings are unreported, 
and appear at App. 13 and 20. 

6. Five judges joined in the opinion. Two con
curred in the result, without opinion, and one 
concurred in part and dissented in part, also 
without opinion. 

7. This subsection provides: 
"A court may exercise personal jurisdiction 

ov.er a person, who acts directly or by an agent, 
as to a cause of action or claim for relief arising 
from the person's. ,causing tortious 

restrain the District Judge, respondent 
Charles S. Woodson, from exercising in per
sonam jurisdiction over them. They re
newed their contention that, because they 
had no "minimal contacts," App. 32, with 
the State of Oklahoma, the actions of the 
District Judge were in violation of their 
rights under the Due Process Clause. 

The Supreme Court of Oklahoma denied 
the writ, 585 P.2d 351 (1978),6 holding that 
personal jurisdiction over petitioners was 
authorized by Oklahoma's "long-arm" stat-
ute ...L9kla.Stat., Tit. 12, § 1701.03(a)(4) .J19G 

(1971).7 Although the court noted that the 
proper approach was to test jurisdiction 
against both statutory and constitutional 
standards, its analysis did not distinguish 
these questions, probably because § 1701.-
03(a)( 4) has been interpreted as conferring 
jurisdiction to the limits permitted by the 
United States Constitution.s The court's 
rationale was contained in the following 
paragraph. 585 P.2d, at 354: 

"In the case before us, the product 
being sold and distributed by the petition. 
ers is by its very design and purpose so 
mobile that petitioners can foresee its 
possible use in Oklahoma. This is espe
cially true of the distributor, who has the 
exclusive right to distribute such automo
bile in New York, New Jersey and Con
riecticut. The eVidence presented below . 
demonstrated that goods sold and distrib
uted by the petitioners were used in the 
State of Oklahoma, and under the facts 
we believe it reasonable to infer, given 

injury in this state by an act or omission out
side this state if he regularly does or solicits 
business or engages in any other persistent 
course of conduct. or derives substantial reve
nue from goods used or consumed or services 
rendered, in this state " .. 
The State Supreme Court rejected jurisdiction 
based on § 1701.03(a)(3), which authorizes jur
isdiction over any person "causing tortious in
jury in this state by an act or omission in this 
state." Something in addition to the infliction 
of tortious injury was required. 

8. Fields v. Volkswagen of America, Inc., 555 
P.2d 48 (Okla. 1976); Carmack v. Chemical 
Bank New York Trust Co., 536 P.2d 897 (Okla. 
1975); Hines:· 'v: Clendenning, 465 P.2d 460 
(Ok1a. 1970),< ,; i'~' 
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the retail value of the automobile, that 
the petitioners derive substantial income 
from automobiles which from time to 
time are used in the State of Oklahoma. 
This being the case, we hold' that under 
the facts presented, the trial court was 

.J.:.91 justified.Jln concluding that the petition
ers derive substantial revenue from goods 
used or consumed in this State." 

We granted certiorari, 440 U.S. 907, 99 
S.Ct. 1212, 59 L.E<i.2d 453 (1979), to con
sider an important constitutional question 
with respect to state-court jurisdiction and 
to resolve a conflict between th'e Supreme 
Court of Oklahoma and the highest courts 
of at least four other States.9 We reverse. 

II 
[1-3] The Due Process Clause of the 

Fourteenth Amendment limits the power of 
a state court to render a valid personal 
judgment against a nonresident defendant. 
K ulko v. California Superior Court, 436 V.S. 
84, 91, 98 S.Ct. 1690, 1696, 56 L.Ed.2d 132 
(1978). A judgment rendered in violation 
of due process is void in the rendering State 
and is not entitled to full faith and credit 
elsewhere. Pennoyer v. Neff, 95 V.S. 714, 
732--733, 24 L.Ed. 565 (1878). Due process 
requires that the defendant be given ade
quate notice of the suit, Mullane v. Central 
Hanover Trust Co., 339 V.S. 306, 313-314, 
70 S.Ct. 652, 657,94 L.Ed. 865 (1950), and be 
subject to the personal jurisdiction of the 
c<?urt, International Shoe Co. v. Wash
ington, 326 V.S. 310, 66 S.Ct. 154, 90 L.Ed. 
95 (1945). In the present case, it is not 
contended that notice was inadequate; the 
only question is whether these particular 
petitioners were subject to the jurisdiction 
of the Oklahoma courts. 

[4-7] As has long been settled, and as 
we reaffirm today, a state court may exer
cise personal jurisdiction over a nonresident 
defendant only so long as there exist "mini
mum contacts" between the defendant and 
the forum State. International Shoe Co. v. 

9. Cf. Tilley v. Keller Truck & Implement Corp., 
200 Kan. 641, 438 P.2d 128 (1968); Granite 
States Volkswagen, Inc. v. District Court, 177 
Colo. 42, 492 P.2d 624 (1972); Pellegrini v. 

Washington, supra, at 316, 66 S.Ct., at 158. 
The concept of minimum contacts, in turn, 
can be seen to perform two related, but 

jgistinguishable, functions. It protects the...I!J2 
defendant against the burdens of litigating 
in a distant or inconvenient forum. And it 
acts to ensure that the States through their 
courts, do not reach out beyond the limits 
imposed on them by their status as coequal 
sovereigns in a federal system. 

The protection against inconvenient liti
gation is typically described in terms of 
"reasonableness" or "fairness." We have 
said that the defendant's contacts with the 
forum State must be such that maintenance 
of the suit "does not offend 'traditional 
notions of fair play and substantial jus
tice.''' International Shoe Co. v. Wash
ington, supra, at 316, 66 S.Ct., at 158, quot
ing Milliken v. Meyer, 311 V.S. 457, 463, 61 
S.Ct. 339, 342, 85 L.Ed. 278 (1940). The 
relationship between the defendant and the 
forum must be such that it is "reasonable 

to require the corporation to de
fend the particular suit which is brought 
there." 326 U.S., at 317, 66 S.Ct., at 158. 
Implicit in this emphasis on' reasonableness 
is the understanding that the burden on the 
defendant, while always a primary concern, 
will in an appropriate case be considered in 
light of other relevant factors, including the 
forum State's interest in adjudicating the 
dispute, see McGee v. International Life 
Ins. Co., 355 V.S. 220, 223,78 S.Ct. 199,201, 
2 L.Ed.2d 223 (1957); the plaintiff's interest 
in obtaining convenient and effective relief, 
see Kulko v. California Superior Court, su
pra., 436 U.S., at 92, 98 S.Ct., at 1697, at 
least when that interest is not adequately 
protected by the plaintiff's power to choose 
the forum, cf. Shaffer v. Heitner, 433 V.S. 
186,211, n. 37, 97 S.Ct. 2569,2583, n. 37, 53 
L.Ed.2d 683 (1977); the interstate judicial 
system's interest in obtaining the most effi
cient resolution of controversies; and the 
shared interest of the several States in fur
thering fundamental substantive social poli
cies, see Kulko v. California Superior Court, 

Sachs & Sons, 522 p.2~f 704 (Utah 1974); Oli
ver V. American Motor$ Coip., 70 Was.h.2d 875, 
425 P.2d 647 (1967). . . 

. .. 
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supra, 436 U.S., at 93, 98, 98 S.Ct., 'at 1697, Hence, even while abandoning the shibbo-
1700. leth that "[t]he authority of every tribunal 

The limits imposed on state jurisdiction is necessarily restricted by the territorial 
by the Due Process Clause, in its role as a limits of the State in which it is estab
guarantor against inconvenient litigation, lished," Pennoyer v. Neff, supra, 95 U.S., at 
have been substantially relaxed over the 720, we emphasized that the reasonableness 
years. As we noted in McGee v. Interna- of asserting jurisdiction over the defendant 
t · I L'~e I Co 355 U S t must be assessed "in the context of our JOna 1.L' ns. ., supra, .. , a 

J!.93 222:::@3, 78 S.Ct., at 201; this trend is large- federal system of gover!!tt1ent," Interna- ..J!.94 

ly attributable to a fundamental transfor- tiona.! Shoe Co. v. Washington, 326 U.S., at 
mation in the American economy: 317, 66 S.Ct., at 158, and stressed that the 

"Today many commercial transactions Due Process Clause ensures not only fair
touch two or more States and may in- ness, but also the "orderly administration of 
volve parties separated by the full conti- the laws," id., at 319, 66 S.Ct., at 159. As 
nent. With this increasing nationaliza- we noted in Hanson v. Denck!a., 357 U.S. 
tion of commerce has come a great in- 235, 250-251, 78 S.Ct. 1228, 2 L.Ed.2d 1283 
crease in the amount of business conduct- (1958): 
ed by mail across state lines. At the "As technological progress has increased 
same time modern transportation and the flow of commerce between the States, 
communication have made it much less the need for jurisdiction over nonresi-
burdensome for a party sued to defend dents has undergone a similar increase. 
himself in a State where he engages in At the same time, progress in communi-
economic activity." cations and transportation has made the 

The historical developments noted in defense of a suit in a foreign tribunal less 
McGee, of course, have only accelerated in burdensome. In response to these 
the generation since that case was decided. changes, the requirements for personal 

[8] Nevertheless, we have never accept
ed the proposition that state lines are irrele
vant for jurisdictional purposes, nor could 
we, and remain faithful to the principles of 
interstate federalism embodied in the Con
stitution. The economic interdependence of 
the States was foreseen and desired by the 
Framers. In the Commerce Clause, they 
provided that the Nation was to be a com
mon market, a "free trade unit" in which 
the States are debarred from acting as sep
arable economic entities. H. P. Hood & 
Sons, Inc. v. Du Mond, 336 U.S. 525, 538, 69 
S.Ct. 657, 665, 93 L.Ed. 865 (1949). But the 
Framers also intended that the States re
tain many essential attributes of sovereign
ty, including, in particular, the sovereign 
power to try causes in their courts. The 
sovereignty of each State, in turn, implied a 
limitation on the sovereignty of all of its 
sister States-a limitation express or im
plicit in both the original scheme of the 
Constitution and the Fourteenth Amend-
ment. 

jurisdiction over nonresidents have 
evolved from the rigid rule of Pennoyer 
v. Neff, 95 U.S. 714, 24 L.Ed. 565, to the 
flexible standard of International Shoe 
. Co. v. Washington, 326 U.S. 310, 66 S.Ct. 
154, 90 L.Ed. 95. But it is a mistake to 
assume that this trend heralds the even
tual demise of all restrictions on the per
sonal jurisdiction of state courts. [Cita
tion omitted.] Those restrictions are' 
more than a guarantee of immunity from 
inconvenient or distant litigation. They 
are a consequence of territorial limita
tions on the power of the respective 
States." 

[9, 10] Thus, the Due Process Clause 
"does not contemplate that, a state may 
make· binding a judgmerit in personam 
against an individual or' cOz1>orate· defend~ 
ant with which the state has no contacts, 
ties, or relations." . International Shoe Co. 
v. WashingtOn, 326 U.S., at 319, 66 S.Ct., at 
159. Even if the defendant would suffer 
minimal or no inconvenience from being 
forced to litigate before the tribunals of 
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another State; even if the forum State has 
a strong interest in applying its law to the 
controversy; even if the forum State is the 
most convenient location for litigation, the 
Due Process Clause, acting as tln instru
ment of interstate federalism, may some
times act to divest the State of its power to 
render a valid judgment. Hanson v. Denck
la, supra, 357 U.S., at 251, 254, 78 S.Ct., at 
1238, 1240. 

.J.t9S .JlII 
[11] Applying these principles to the 

case at hand,lo we find in the record before 
us a total absence of those affiliating cir
cumstances that are a necessary predicate 
to any exercise of state-court jurisdiction. 
Petitioners carryon no activity whatsoever 
in Oklahoma. They close no sales and per
form no services there. They avail them
selves of none of the privileges and benefits 
of Oklahoma law. They solicit no business 
there either through salespersons or 
through advertising reasonably calculated 
to reach the State. Nor does the record 
show that they regularly sell cars at whole
sale or retail to Oklahoma customers or 
residents or that they indirectly, through 
others, serve or seek to serve the Oklahoma 
market. In short, respondents seek to base 
jurisdiction on one, isolated occurrence and 
whatever inferences can be drawn there
from: the fortuitous circumstance that a 
single Audi automobile, sold in New York 
to New York residents, happened to suffer 
an accident whi1~ passing through Oklaho
ma. 

[12] It is argued, however, that because 
an automobile is mobile by its very design 
and purpose it was "foreseeable" that the 
Robinsons' Audi would cause injury in Okla
homa. Yet "foreseeability" alone has never 
been a sufficient benchma~k for personal 
jurisdiction under the Due Process Clause. 
In Hanson v. Denckla, supra, it was no 

10. Respondents argue, as a threshold matter, 
that petitioners waived any objections to per
sonal jurisdiction by (1) jOining with their spe
cial appearances a challenge to the District 
Court's subject-matter jurisdiction, see n. 4, 
supra, and (2) taking depositions on the merits 
of the case in Oklahoma. The trial court, how-

doubt foreseeable that the settlor of a Dela
ware trust would subsequently move to 
Florida and seek to exercise a power of 
appointment there; yet we held that Flori-
da courts could not constitutionally ~xer- ..1!.S6 
cise jurisdiction over a Delaware trustee 
that had no other contacts with the forum 
State. In Kulka v. California Superior 
Court, 436 U.S. 84, 98 S.Ct. 1690,56 L.Ed.2d 
132 (1978), it was surely "foreseeable" that 
a divorced wife would move to California 
from New York, the domicile of the mar
riage, and that a minor daughter would live 
with the mother. Yet we held that Califor-
nia could not exercise jurisdiction in a child
s~pport action over the former husband 
who had remained in New York. 

[13-15] If foreseeability were the crite
rion, a local California tire retailer could be 
forced to defend in Pennsylvania when a 
blowout occurs there, see Erlanger Mills, 
Inc. v. Cohoes Fibre Mills, Inc., 239 F.2d 
502, 507 (CA4 1956); a Wisconsin seller of a 
defective automobile jack could be haled 
before a distant court for damage caused in 
New Jersey, Reilly v. Phil Tolkan Pontiac, 
Inc., 372 F.Supp. 1205 (N.J.1974); or a Flor
ida soft-drink concessionaire could be sum
moned to Alaska to account for injuries 
happening there, see Uppgren v. Executive 
A viation Services, Inc., 304 F.Supp. 165, 
170-171 (Minn.1969). Every seller of chat
tels would in effect appoint the chattel his 
agent for service of process. His amenabili
ty to suit would travel with the chattel. 
We recently abandoned the outworn rule of 
Harris v. Balk, 198 U.S. 215, 25 S.Ct. 625,49 
L.Ed. 1023 (1905), that the interest of a 
creditor in a debt could be extinguished or 
otherwise affected by any State having 
transitory jurisdiction over the debtor. 
Shaffer v. Heitner, 433 U.S. 186, 97 S.Ct. 
2569, 53 L.Ed.2d 683 (1977). Having' in
ferred the mechanical rule that a creditor's 
amenability to a q'uasi in rem action travels 

ever, characterized the appearances as "spe· 
cial," and the Oklahoma Supreme Court, rather 
than finding jurisdiction waived, reached and 
decided the statutory and constitutional ques· 
tions. Cf. Kulka v. California Superior Court, 
436 U.S. 84,91, n. 5, 9aS.Ct. 1690, 1696,·n. 5; 
56 L.Ed.2d 132 (1978)."" .... 
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with his debtor, we are unwilling to endorse 
an analogous principle in the present case.ll 

...l!.97 ..J1his is not to say, of course, that foresee
ability is wholly irrelevant. But the fore
seeability that is critical to due process 
analysis is not the mere likelihood that a 
product will find its way into the forum 
State. Rather, it is that the defendant's 
conduct and connection with the forum 
State are such that he should reasonably 
anticipate being haled into court there. See 
Kulko v. California Superior Court, supra, 
436 U.S., at 97-98, 98 S.Ct., at 1699-1700; 
Shaffer v. Heitner, 433 U.S., at 216, 97 
S.Ct., at 2586, and see id., at 217-219, 97 
S.Ct., at 2586-2587 (Stevens, J., concurring 
in judgment). The Due Process Clause, by 
ensuring the "orderly administration of the 
laws," International Shoe Co. v. Wash
ington, 326 U.S., at 319, 66 S.Ct., at 159, 
gives a degree of predictability to the legal 
system that allows potential defendants to 
structure their primary conduct with some 
minimum assurance as to where that con
duct will and will not render them liable to 
suit. 

When a corporation "purposefully avails 
itself of the privilege of conducting activi
ties within the forum State," Hanson v. 
Denckla, 357 U.S., at 253, 78 S.Ct., at 1240, 
it has clear notice that it is subject to suit 
there, and can act to alleviate the risk of 
burdensome litigation by procuring insur
ance, passing the expected costs on to cus
tomers, or, if the risks are too great, sever
ing its connection with the State. Hence if 
the sale of a product of a manufacturer or 
distributor such as Audi or Volkswagen is 
not simply an isolated occurrence, but arises 
from the efforts of the manufacturer or 
11. Respondents' counsel, at oral argument, see 

Tr. of Oral Arg. 19-22, 29, sought to limit the 
reach of the foreseeability standard by suggest
ing that there is something unique about auto
mobiles. It is true that automobiles are 
uniquely mobile, see Tyson v. Whitaker & Son, 
Inc., 407 A.2d 1, 6, and n. 11 (Me.1979) (McKu
sick, C. J.), that they did playa crucial role in 
the expansion of personal jurisdiction through 
the fiction of implied consent, e. g., Hess v. 
Pawl9ski, 274 U.S. 352, 47 S.Ct. 632, 71 L.Ed. 
109t (1927), and that some of the cases have 

distributor to serve directly or indirectly, 
the market for its product in other States, 
it is not unreasonable to subject it to suit in 
one of those States if its allegedly defective 
merchandise has there been the source of 
injury to its owner or to others. The forum 
State does noilixceed its powers under the -1!98 

Due Process Clause if it asserts personal 
jurisdiction over a corporation that delivers 
its products into the stream of commerce 
with the expectation that they will be pur
chased by consumers in the forum State. 
Cf. Gray v. American Radiator & Standard 
Sanitary Corp., 22 Il1.2d 432,176 N.E.2d 761 
(1961). 

But there is no such or similar basis for 
Oklahoma jurisdiction over W orld~ Wide or 
Seaway in this case. Seaway's sales are 
made in Massena, N. Y. World~Wide's 

market, although substantially larger, is 
limited to dealers in New York, New Jer
sey, and Connecticut. There is no evidence 
of record that any automobiles distributed 
by World-Wide are sold to retail customers 
outside this tristate area. It is foreseeable 
that the purchasers of automobiles sold by 
World-Wide and Seaway may take them to 
Oklahoma. But the mere "unilateral activi
ty of those who claim some relationship 
with a nonresident defendant cannot satisfy 
the requirement of contact with the forum 
State." Hanson v. Denckla, supra, at 253, 
78 S.Ct., at 1239-1240. 

In a variant on the previous argument, it 
is contended that jurisdiction can be sup
ported by the fact that petitioners earn 
substantial revenue from goods used in 
Oklahoma. The Oklahoma Supreme Court 
so found, 585 P .2d, at 354-355, drawing the 

treated the automobile as a "dangerous instru
mentality." But today, under the regime of 
International Shoe, we see no difference for 
jurisdictional purposes between an automobile 
and any other chattel. The "dangerous instru
mentality" concept apparently was never used 
to support personal jurisdiction; and to the 
extent it has relevance today it bears not on 
jurisdiction but on the possible desirability of 
imposing substantive principles of tort law 
such as strict ~iability ... 

•• <. 
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inference that because one automobile sold 
by petitioners had been used in Oklahoma, 
others might have been used there also. 
While this inference seems less than com
pelling on the facts of the instant case, we 
need not question the court's factual find
ings in order to reject its reasoning. 

[16] This argument seems to make the 
point that the purchase of automobiles in 
New York, from which the petitioners earn 
substantial revenue, would not occur but 
for the fact that the automobiles are capa
ble of use in distant States like Oklahoma. 
Respondents observe that the very purpose 
of an automobile is to travel, and that trav
el of automobiles sold by petitioners is facil
itated by an extensive chain of Volkswagen 
service centers throughout the country, in':' 

.J!.99 cluding some in Okl~oma.12 However, fi
nancial benefits accruing to the defendant 
from a collateral relation to the forum 
State will not support jurisdiction if they do 
not stem from a constitutionally cognizable 
contact with that State. See Kulko v. Cali
fornia Superior Court, 436 U.S., at 94-95, 98 
S.Ct., at 1698-1699. In our view, whatever 
marginal revenues petitioners may receive 
by virtue of the fact that their products are 
capable of use in Oklahoma is far too atten
uated a contact to justify that State's exer
cise of in personam jurisdiction over them. 

Because we find that petitioners have no 
"contacts, ties, or relations" with the State 
of Oklahoma, International Shoe Co. v. 
Washington, supra, 826 U.S., at 819, 66 
S.Ct., at 159, the judgment of the Supreme 
Court of Oklahoma is 

Reversed. 

Mr. Justice MARSHALL, with whom Mr. 
Justice BLACKMUN joins, dissenting. 

For over 80 years the standard by which 
to measure the constitutionally permissible 
reach of state-court jurisdiction has been 
well established: 

"[D]ue process requires only that in order 
to subject a defendant to a judgment in 

12. As we have noted, petitioners earn no direct 
revenues from these service centers. See suo 

personam, if he be not present within the 
territory of the forum, he have certain 
minimum contacts with it such that the 
maintenance of the suit does not offend 
'traditional notions of fair play and sub· 
stantial justice.''' International Shoe, 
Co. v. Washington, 826 U.S. 310, 316, 66 
S.Ct. 154, 158,90 L.Ed. 95 (1945), quoting 
Milliken v. Meyer, 811 U.S. 457, 463, 61 
S,.Ct. 839, 342, 85 L.Ed. 278 (1940). 

The corollary, that the Due Process Clause 
forbids the assertion of jurisdiction over a 
defendant "with which the state has no 
contacts, ties, or relations," 326 U.S., at 319, 
66 S.Ct., at 160, is equally clear. The con
cepts of fairness and substantial justice as 
applied to an evaluation of "the quality and 
nature of the [defendant's] activity," ibid., 
are not readily susceptible of further defini
tion, however, and it is not surprising that 
the constitutional standard is easier to state 
than to apply. 

This is a difficult case, and reasonable 
minds may differ as to whether respondents 
have alleged a sufficient "relationship 
among the defendant[s], the forum, and the 
litigation," Shaffer v. Heitner, 488 U.S. 186, 
204, 97 S.Ct. 2569, 2580, 58 L.Ed.2d 683 
(1977), to satisfy the requirements of Inter
national Shoe. I am concerned, however, 
that the majority has reached its result by 
taking an unnecessarily narrow view of pe
titioners' forum-related conduct. The ma
jority assertS that "respondents seek to base 
jurisdiction on one, isolated occurrence and 
whatever inferences can be drawn there
from:' the fortuitous circumstance that a 
single Audi automobile, sold -in New York 
to New YorlUresidentS, happened to suffer ...l!.14 
an accident while passing through Oklaho
ma." Ante, at 566. If that were the case, I 
would readily agree that the minimum con
tacts necessary to sustain jurisdiction are 
not present. But the basis for the assertion 
of jurisdiction is not the happenstance that 
an individual over whom petitioner had' no 
control made a unilateral decision to take.a 
chattel with him to a distant State. Rath-
er, jurisdiction is premised on the deliberate 

pra, at 562-563. 
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and purposeful actions of the defendants 
themselves in choosing to become part of a 
nationwide, indeed a global, network for 
marketing and servicing automobiles. 

Petitioners are sellers of a product whose 
utility derives from its mobility. The 
unique importance of the automobile in to
day's society, which is discussed in Mr. Jus
tice BLACKMUN'S dissenting opinion, 
post, at 571, needs no further elaboration. 
Petitioners know that their customers buy 
cars not only to make short trips, but also 
to travel long distanc~s. In fact, the na
tionwide service network with which they 
are affiliated was designed to facilitate and 
encourage such travel. Seaway would be 
unlikely to sell many cars if authorized ser
vice were available only in Massena, N. Y. 
Moreover, local dealers normally derive a 
substantial portion of their revenues from 
their service operations· and thereby obtain 
a further economic benefit from the oppor
tunity to service cars which were sold in 
other States. It is apparent that petition
ers have not attempted to minimize the 
chance that their activities will have effects 
in other States; on the contrary, they have 
chosen to do business in a way that increas
es that chance, because it is to their eco
nomic advantage to do so. 

To be sure, petitioners could not know in 
advance that this particular automobile 
would be driven to Oklahoma. They must 
have anticipated, however, that a substan
tial portion of the cars they sold would 
travel out of New York. Seaway, a local 
dealer in the second most populous State, 
and World.::JWide, one of only seven regional 
Audi distributors in the entire country, see 
Brief for Respondents 2, would scarcely 
have been surprised to learn that a car sold 
by them had been driven in Oklahoma on 
Interstate 44, a heavily traveled transconti- . 
nental highway. In the case of the distrib
utor, in particular, the probability that 
some of the cars it sells will be driven in 
everyone of the contiguous States must 
amount to a virtual certainty. This knowl
edge should alert a reasonable businessman 
to the likelihood that a defect in the prod
uct might manifest itself in the forum 

State-not because of some unpredictable, 
aberrant, unilateral action by a single buy
er, but in the normal course of the opera
tion of the vehicles for their intended pur
pose. 

It is misleading for the majority to char
acterize the argument in favor of jurisdic
tion as one of "'foreseeability' alone." 
Ante, at 566. As economic entities petition
ers reach out from New York, knowingly 
causing effects in other States and receiv
ing economic advantage both from the abili
ty to cause such effects themselves and 
from the activities of dealers and distribu
tors in other States. While they did not 
receive revenue from making direct sales in 
Oklahoma, they intentionally became part 
of an interstate economic network, which 
included dealerships in Oklahoma, for pecu
niary gain. In light of this purposeful con
duct I do not believe it can be said that 
petitioners "had no reason to expect to be 
haled before a[n Oklahoma] court." Shaf
fer v. Heitner, supra, 433 U.S., at 216, 97 
S.Ct., at 2586; see ante, at 566-567, and 
Kulko v. California Superior Court, 436 U.S. 
84, 97-98, 98 S.Ct. 1690, 1699-1700, 94 
L.Ed.2d 132 (1978). 

The majority apparently acknowledges 
that if a product is purchased in the forum 
State by a consumer, that State may assert 
jurisdiction over everyone in the chain of 
distribution. See ante,- at 567. With this I 
agree. But I cannot agree that jurisdiction 
is necessarily lacking if the product enters 
the State not through the channels of distri
bution but in the course of its intended use 
by the consumer. We have recognized the~ls 
role played by the automobile in the expan-
sion of our notions of personal jurisdiction. 
See Shaffer v. Heitner, supra, 433 U.S., at . 
204,97 S.Ct., at 2579; Hess v. Pawloski, 274 
U.S. 352, 47 S.Ct. 632,71 L.Ed. 1091.(1927). 
Unlike most other chattels, which may find 
their way into States far from where they 
were purchased because their owner takes 
them there, the intended use of the automo- . 
bile is precisely as a means of traveling 
from one place to another. In such a case, 
it is highly artificial to restrict the concept 
of th~ "stream of commerce" to the chain of 
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distribution from the manufacturer to the 
ultimate consumer. 

I sympathize with the majority's concern 
that the persons ought to be able to struc
ture their conduct so as not to be subject to 
suit in distant forums. But that may not 
always be possible. Some activities by their 
very nature may foreclose the option of 
conducting them in such a way as to avoid 
subjecting oneself to jurisdiction in mUltiple 
forums. This is by no means to say that all 
sellers of automobiles should be subject to 
suit everywhere; but a distributor of auto
mobiles to a multistate market and a local 
automobile dealer who makes himself part 
of a nationwide network of dealerships can 
fairly expect that the cars they sell may 
cause injury in distant States and that they 
may be called on to defend a resulting 
lawsuit there. 

In light of the quality and nature of 
petitioners' activity, the majority's reliance 
on Kulko v. California Superior Court, su
pra, is misplaced. Kulka involved the asser
tion of state-court jurisdiction over a non
resident individual in connection with an 
action to modify his child custody rights 
and support obligations. His only contact 
with the forum State was that he gave his 
minor child permission to live there with 
her mother. ,In holding that exercise of 
jurisdiction violated the Due Process 
Clause, we emphasized that the cause of 
action as well as the defendant's actions in 
relation to the forum State arose "not from 
the defendant's commercial transactions in 
interstate commerce, but rather from his 

...l!17 personal,..,lliomestic relations," 436 U.S., at 
97, 98 S.Ct., at 1699 (emphasis supplied), 
contrasting Kulka's actions with those of 
the insurance company in McGee v. Interna
tional Life Ins. Co., 355 U.S. 220, 78 S.Ct. 
199, 2 L.Ed.2d 223 (1957), which were un
dertaken for commercial benefit .. 

Manifestly, the "quality and nature" of 
commercial activity is different, for pur

. poses of the International Shoe test, from 
* Similarly, I believe the Court in Hanson v. 

Denckla, 357 U.S. 235, 78 S.Ct. 1228,2 L.Ed.2d 
1283 (1958), was influenced by the fact that 

actions from which a defendant obtains no 
economic advantage. Commercial activity 
is more likely to cause effects in a larger 
sphere, and the actor derives an economic 
benefit from the activity that makes it fair 
to require him to answer for his conduct 
where its effects are felt. The profits may 
be used to pay the costs of suit, and know
ing that the activity is likely to have effects 
in other States the defendant can readily 
insure against the costs of those effects, 
thereby sparing himself much of the incon
venience of defending in a distant forum. 

Of course, the Constitution forbids the 
exercise of jurisdiction if the defendant had 
no judicially cognizable contacts with the 
forum. But as the majority acknowledges, 
if such contacts are present the jurisdiction
al inquiry requires a balancing of various 
interests and policies. See ante, at 564; 
Rush v. Sa.vchuk, 444 U.S., at 332,100 S.Ct., 
at 579. I believe such contacts are to be 
found here and that, considering all of the 
interests and policies at stake, requiring 
petitioners to defend this action in Oklaho
ma is not beyond the bounds of the Consti
tution. Accordingly, I dissent. 

Mr. Justice BLACKMUN, dissenting. 

I confess that I am somewhat puzzled 
why the plaintiffs in this litigation are so 
insistent that the regional distributor and 
the retail dealer, the petitioners here, who 
handled the ill-fated Audi automobile in
volved in this litigation, be named defend
ants. It would appear that the manufac
tUrer and the...J.importer, whose subjectabili- J!.18 
ty to Oklahoma jurisdiction is not chal- . , 
lenged before this Court, ought not to be 
judgment-proof. It may, of course, ulti
mately amount to a contest between insur
ance companies that, once begun, is not 
easily brought to a termination. Having 
made this much of an observation, I pursue 
it no further . 

For me, a critical factor in the disposition 
of the litigation is the nature of the instru· 

trust administration has traditionally been con
sidered a peculiarly local activity. 

I 
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mentality under consideration. It has been regulates driving within the State. It pro
said that we are a nation On wheels. What vides aid to the victim and thereby, it is 
we are concerned with here is the au tomo- hoped, lessens damages. Accident reports 
bile and its peripatetic character. One need are prepared and made available. All this 
only examine our national network of inter- contributes to and enhances the business of 
state highways, or make an appearance on those engaged professionally in the distri
one of them, or observe the variety of bution and sale of automobiles. All this 
license plates present not only on those also may benefit defendants in the very 
highways but in any metropolitan area, to lawsuits over which the State asserts juris
realize that any automobile is likely to wan- diction. 
der far from its place of licensure or from My position need not now take me be
its place of distribution and retail sale. yond the automobile and the professional 
Miles per gallon on the highway (as well as who does business by way of distributing 
in the city) and mileage per tankful are and retailing automobiles. Cases COncern
familiar allegations in manufacturers' ad- ing other instrumentalities will be dealt 
vertisements today. To expect that any with as they arise and in their OWn con
new automobile will remain in the vicinity texts. 
of its retail sale-like the 1914 electric driv.: 

I would affirm the judgment of the Suen car by the proverbial "little old lady"-is 
preme Court of Oklahoma. Because the to blink at reality. The automobile is in-
Court reverses that judgment, it will now tended for distance as well as for transpor-

tation within a limited area. be about parsing every variant in the myri

It therefore seems to me not unreason
able-and certainly not unconstitutional 
and beyond the reach of the principles laid 
down in International Shoe Co. v. Wash
ington, 326 U.S. 310, 66 S.Ct. 154, 90 L.Ed. 
95 (1945), and its progeny-to uphold Okla
homa jurisdiction over this New York dis
tributor and this New York dealer when the 
accident happened in Oklahoma. I see 
nothing more unfair for them than for the 
manufacturer and the importer. All are in 
the business of providing vehicles that 
spread out over the highways of our several 
States. It is not too much to anticipate at 
the time of distribution and at the time of 
retail sale that this Audi would be in Okla
homa. Moreover, in assessing "minimum 
contacts," foreseeable use in another State 
seems to m~ to be little different from 

'£19 foreseeable resale...1in another State. Yet 
the Court declares this distinction determi
native. Ante, at 567-568. 

Mr. Justice BRENNAN points out in his 
dissent, 444 U.S., at 307, 100 S.Ct., at 585, 
that an automobile dealer derives substan
tial benefits from States other than its OWn. 
The same is true of the regional distributor. 
Oklahoma does its best to provide safe 
roads. Its police investigate accidents. It 

ad of motor vehicles fact situations that 
present themselves. Some will justify jur
isdiction and others will not. All will de
pend on the "contact" that the Court sees 
fit to perceive in the individual case. 

444 U.S. 320, 62 L.Ed.2d 516 

Randal RUSH et al., Appellants, 

v. 

Jeffrey D. SAVCHUK. 

No. 78-952. 

Argued Oct. 3, 1979. 

Decided Jan. 21, 1980. 

The Minnesota Supreme Court in af
firming a trial court decision held, 311 
Minn. 480, 245 N.W.2d 624, that the obliga
tion of an insurance compimy to defend and 
indemnify a nonresident insured under an 
automobile liability .insurance policy is a 
garnishable res in' Minnesota for purpose of 
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bad never been undone.. There was only the and United States T. Swift &; Company. 2S2 
question as to the probative force of an ad- U. S. 468, 51 S. Ct. 202, 75 L. Ed. 464, are 
judieation by an officer who had been ap- pressed upon us by counsel as helpful to the 
pointed to decide and had definitively de- taxpayer. They do not touch the case at 
eided. Tbe statute bad given him the posi- band. In the case of the Girard Trust Com-

-3'12 pany, a statute called for interest on the 
Hon of an administrative tri*bunal. He bad amount of the refund to tbe date of allow
done all that he could do. He had made the anee. The claimant made the point that aI
allowance and had certified his action to the lowance was not perfected unless aecom
disbursing agents o~ the Treasury. whose panied by payment. and that interest on the 
duty was not to reVIse, but merely to obey. refund should be correspondingly extended. 
Yotice of his action had heen given to the The court rejecting that contention held that 
claimant. who had accepted and approved it. allowance was complete within the meaning 
Kaufman v. United States. 11 Ct. C1. 659, of the statute when the schedule of refunds 
662. The suit was on an award which had was approved by the CommiSSioner. In the 
all the finality and authority that an award case of Swift & Company. a like ruling was 
could e,-er gain. made as to the effect of the approval of a 

A vcry different situation is laid before us credit. In neither case was there any ques
here. No definitive adjudication in favor tion as to the existence of an aecount stated, 
of this taxpayer was ever made by the Com- or as to the effect of an improvident allow
missioner or by other competent authority. anee, unknown to the taxpayer. 
The transaction never went beyond the stage The judgment is affirmed • 
I)f intradepartmental conference and parley. 
The Commissioner had put his hand, it is 
true, to a schedule of refundS and credits, 
and had transmitted a check to one of his 
:,;ubordinates to be delivered to the claim-
ant. By none of these acts had he so divest-
ed himself of control as to generate rights 
or interests in favor of the taxpayer if there 
was revocation or rescission in advance of 289 u. S. 251 
notice or delivery. There had been messages YOUNG v. MASCI. 
back and forth between the officers and No. 643. 
branches of an administrative bureau. There 
had been none to the outer world. The Com
missioner, after signing the schedule, might 
scratch out his signature, and declare it in
advertent. Cf. Ridgway Y. United States, su
pra; Austin Co. v. Commissioner (C. C. A.) 
~ F.(2d) 910. This in substance is what he 
did. After signing a cheCk and mailing it to 
his agent, he might cancel the check while 
the agent still beld it, and revoke the author
ity improvidently granted. The matter was 
still in fieri. 

Hi/;h public interests make it necessary 
that there be stability and certainty in the 
revenues of government. These ends are not 
susceptible of attainment if periods of lim
itation may be disregarded or extended. By 
the ruling in the Bonwit Teller Case a spe
cific limitation applicable to claims for the 
recovery of taxes is set aside Ilnd supersed
ed whene~er the statement of an account sus-

"3'13 
tains the *inference of an agreement that the 
tax. shall be repaid. As soon as this appears, 
a fresh term of limitation is born and set 
in motion. It is a ruling not to be extend
ed through an enlargement O'f the concept 
of an account stated by latitudinarian con
struction. 

Girard Trust Company v. United States. 
270 U. S. 103, 46 S. Ct. 229, 70 L. Ed. 524 • 

Argued March 24, 1933. 
Decided April 24, 1933. 

I. Automobiles ~6. 
Constitutional law ~276, 301. 

New York statute making owner Uable 
for negligence of operator using automobile 
with owner's permission held not to deprive 
nonresident owner, who loaned automobile 
to' operator in New Jersey, and whO' was not 
In New York at time of accident, of liberty 
to contract and property without due proc
ess (Vehicle and Traffic Law N. Y. [Laws N. 
Y. 1929. c. 54], § 59; Const. Amend. 14). 

2. Torts ~2. 
Liability for tort depends on law ot place 

ot injnry. 

3. Torts ~2. 
Apart from effect of full faith and credit 

clause of Constitution, agreements made else
where cannot curtail state's power to impose 
responsibility fO'r injuries within its borderil. 

4. Constitutional law @:;;;)305. 
Person who sets in motion in one state 

means by which injury is inflicted in another 
state may, consistently with due pr~ess 
clause, be made liable for that injury wheth
er means employed be responsible agent O'r 
irresponsible instrument (Const. Amend. 14). 

@:;;;)For other cases see same topic and KEY NUl4BER in all Key Number Digests and Indexea 
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5. Automobiles <P5 (I). 
state's power to protect itself and Its In

habitants against negligent operation of au
tomobiles on its highways is not limited by 
scope of doctrine of principal and agent. 

6. Constitutional law ~49. 
State statute making owner liable for 

negligence of operator using automobile with 
owner's permissIon held. not to violate equal
ity clause of Constitution as applied to non
resident owner who made ,bailment contract 
outside state and who was not in state at 
time of accident (Vehicle and Traffic Law N. 
Y. [Laws N. Y. 1029, c. 04], § 59; Const. 
Amend. 14). 

7. Courts <P396 (7). 
On appeal from state court, federal court 

will not consider objeetions to state statute 
on constitutional ground not made beloW. 

On Appeal from the Court of Errors and 
Appeals of the State of New Jersey. 

Action by Anthony Masci against Charles 
Young. A judgment for plaintiff (157 A. 82, 
9 N. J. Misc. 1137) was affirmed by the Court 
of Errors and Appeals of New Jersey (109 N. 
J. Law, 453, 162 A. (23), and defendant ap
peals. 

Affirmed. 
-254 

-Mr. Daniel Thew Wright, of Washington, 
D. C., for appellant. 

-235 
.Mr. Samuel Kau.fman, of Newark, N. J., 

for appellee. 

Mr. Justice BRANDEIS delivered the opin
ion of the Court. 

A New York statute provides: "Everyown
er of a motor vehicle or motor cycle operat
ed upon a public highway shall be liable and 

·~:';6 

responsible for death or injuries ·to person 
or property resulting from negligence in the 
operation of such motor vehicle or motor cy
cle, in the business of such owner or other
wise, by any person legaUy using or operat
ing the same with the permission, express or 
implied, of such owner." Laws N. Y. 1929, 
'1'01. 1, c. 54, p. 82, Vehicle and Traffic Law, 
§ 59. 

Masci, a citizen and resident of New York, 
brought this action in a court of New Jersey 
against Young, a citizen and resident of the 
latter state, to enforce liability under the 
above statute. The case was tried before a 
jury. It appeared that Young lent his auto
mobile to Michael Balbino for a day without 
restriction upon its use, the contract of bail
ment and deli'l'ery of the car being made In 
New ,Tersey; that Balbino took the car to 
New YOI'),; and that ",-hile driYing there neg-

ligently he struck Masci. There was evidence 
to justify a finding that the car was taken 
to New York with Young's permission, ex
press or implied. Young moved for a direct
ed verdict on the ground that the bailment: 
was made in New Jersey; that he was not 
In New York at the time of the accident; 
that Baibino was not his agent or engaged 
on business for him; and that to apply the 
law of New York and so make the defendant 
responsible for something done by Balbino 
in New York would deprive the defendant of 
his property and his liberty without due proc
ess of law, in violation of the Fourteenth 
Amendment. The presiding judge declined 
to direct the verdict; ruled that, if negli
gence was proved, the law of New York was 
controlling on the question of liability; and 
charged that the defendant was responsible 
if the operator "was driving this automobile
at the time of the accident with the permis
sion of the defendant, either express or im
plied." The jury found a verdict for the
plaintitr; and the judgment entered thereon 
was affirmed by the highest court of that 
state. 109 N. J. Law, 453, 162 A. 623. 

Young appealed to this Court on the 
ground, among others, that the statute as-

-.21>7 
applied violates the due process ·clause of" 
the Fourteenth Amendment. He does not 
challenge its constitutionality on the broad 
ground that an owner cannot be made liable 
for the driver's negligence unless the rela
tion of master and servant exists. The con
trary had been held in New York in respect 
to this statute. Downing v. New York, 219-
App. Div. 444, 446, 220 N. Y. S. 76, affirmed 
245 N. Y. 597, 157 N. E. 873: Dawley v. Mc
Kibbin, 245 N. Y. 557, 157 N. E. 856. And in 
Van Oster v. Kansas, 272 U. S. 465. 467, 47 
S. Ct. 133, 134, 71 L. Ed. 354, 47 A. L. R. 
1044, where it was held that the due process 
clause does not prevent a state from forfeit
ing property of an innocent owner for the 
unauthorized act of one to whom he has in
trusted 1t, the Court states that it is not 
"uncommon, for the law to visit upon the 
owner of property the unpleasant conse
quences of the unauthorized action of one 
to whom he has intrusted it"; and refers tf) 
the legislntion of New York "imposing lia
bility on owners of vehicles for the negligent 
operation by those intrusted with their use, 
regardless of a master-servant relation." 
Compare Plzltz Co. v. Yeldell, 274 U. S. 112,. 
115-116~ 47 S. ct. 509, 71 L. Ed. 952, 51 A. L. 
R. 1376. Statutes of like character have been 
sustained also by the highest courts of oth· 
er states. 1 

1 Levy v. Daniels' U-Drlve Auto Rell.ting Co., 10& 
Conn. 333, 143 A. 163, 61 A. L. R. 846: Selelne v. 
Wlsncl', 200 Iowa, 1389, 206 N. W. 13(): Stapleton v. 
Independent Dl'ewlng Co_, 193 MICh. 170, 16i No W. 

C:;;>l'or other eases see same topic and KEY NUl\1BER ln all Key Number DIgests and Indexea 
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,[1-3] Nor does Young question the state's a responsIble agent or an irresponsible in· 
power to regulate the use of motor vehicles 
of nonresidents on its highways. Compare 
Hendrick v. Maryland, 235 U. S. 610, 35 S. 
Ct. 140, 59 T.J. Ed. 385; Kane v. New Jersey, 
242 U. S. 160, 37 S. Ct. 30, 61 L. Ed. 222. He 
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challenges the *statute only as applied to a 
nonresident owner who made the bailment 
outside the state of New York and who was 
not within it at the time of the accident. 
The contention is that subjection of the own
er to liability under the New York law de
prives him of immunity from liability to 
third parties which he had acquired in New 
Jersey by virtue of the contract of bailment 
made there; and that thus the statute de
prives him of his liberty to contract and his 
property without due process of law. If such 
a contract can be found in the case at bar, 
the statute does not purport to affect it. The 
statute neither forbids the making nor al
ters the terms of any contract. Compare 
Home Insurance Co. v. Dick, 281 U. S. 397, 
50 S. Ct. 338, 74 L. Ed. 926, 74 A. L. R. 701. 
It does not purport to affect rights as be
tween owner and bailee. Moreover. the con
tract of bailment could not have conferred 
upon the owner immunity from liability to 
third persons for the driver's negligence. 
Liability for a tort depends upon the law of 
the place of the injury; and (apart from the 
effect of the full faith and credit clause, 
which is not here involved) agreements made 
elsewhere cannot curtail the power of a state 
to impose responsibility for injuries within 
its borders. Compare Bradford Electric 
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stroment. The cases are many *In which a 
person acting outside the state may be held 
responsible according to the law of the state 
for injurious consequences within it. Thus 
liability is commonly imposed under such 
circumstances for homicide, Commonwealth 
v. Macloon, 101 Mass. 1, 100 Am. Dec. 89: 
for maintenance of a nuisance, State v. Lord, 
16 N. H. 357, 359; for blasting operations, 
Cameron v. Vandergriff, 53 Ark. 381, 386, 18 
S. W. 1092; and for negligent manufacture, 
MacPherson v. Buick Motor Co., 217 N. Y. 
382, 111 N. E. 1050, L. R. A. 1916F, 696, Ann. 
Cas. 1916C, 440. 

[51 The power of the state to protect itself 
and its inhabitants is not limited by the 
scope of the doctrine of principal and agent. 
The inadequacy of that doctrine to cope with 
the menacing problem of practical responsi
bility for motor accidents has been widely 
felt in cases where the injurious consequenc
es are the immediate result of an intervening 
negligent act ot another. Some courts have 
held, in actions against the owner for in
juries resulting from the driver's negligence, 
that a presumption of the employment rela
tionship arises from the fact of ownership;2 
or that, if the relationship is proved, a pre
sumption arises that the accident occurrcd 
within the scope of the employment.s Many 
courts have extended responsibility, without 
the aid of legislation, by imposing liability 
upon the owner for injuries resulting from 
the negligent operation of the car by a mem
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Light Co. v. Clapper, 286 U. S. 145, 154, 52 ber of his family.4 
S. Ct. 571, 76 L. Ed. 1026. Thus the essential 

*In some states, including 

(lm,stioll is the power of New York to make 
the absent o\vne1' liable personally for the 
injnry inflicted within the state by his ma
chine. 

[4] When Young gave permission to drive 
his car to Ne\v York, he subjected himself 
to tIle legal consequences imposed by tllat 
state upon Balbino's negligcnt driving as ful
ly as if he had stood in the relation of mas
ter to servant. A person who sets in motion 
in one state the means by which injury is 
inflicted in another may, consistently with 
the due process clause, be made liable for 
that injury whether the means employed be 

620, L. R. A. l!>1SA, 916 (comp8.re Hawkins v. Er
matinger. 211 Mich. 678, 179 N. W. 249); Kernan v. 
Webb. 50 R. 1. 394, HS A. 1.86. Statutes in South 
Carolina and Tennessee subject the vehicles to a 
lien [or damages resulting from negligent opel'atlon 
untler certain circumstances. Sea Ex parte Mary
land Motor Car Ins. Co., 117 S. C. 100, 108 S. E. 260; 
Parker-Harris Co. v. Tate, 135 Tenn. 5(Y.l, 188 S. W. 
54. L. R. A. 1916F, 935. A Ca!ifornla statute im
poses. in the case of negligent operation by a minor, 
liability upon tho) po.rent or guardian wllo has signed 
the minor's applico.tlon Cor a license. See Buelke 
v. Levenstadt, 1S0 Cal. 684, %14 P. d 

53 S.CT.-38lh 

S Louis v. Jc·hnson. 146 Md. U5. 118. 125 A. &95; 
Tischler- V. Steinholtz, 99 N. J. Law, 149, 152, 122 A. 
880; West v. Kern, 88 Or. 247. 171 P. 413, 1050, L . 
R. A. 1918D, 920: Grlftln v. Smith, 132 Wash. 624, 
232 P. 929; compare Freeman v. Dalton, 183 N. C. 
538, 111 S. E. 863. 

I Benn v. Forrest (C. C. A.) 213 F. 763; Foundation 
Co. v. Henderson (C. C. A.) 2S4 F. 483; Penticost v. 
Massey. 201 Ala. 261. 77 So. 675: Wood v. Indian
a.polis Abattoir Co., 178 Ky. 188, 198 S. W. 732-

4 Hutchins v. Haffner, 63 Colo. 36:>, 167 P. 96G, L. R. 
A. 1915A, 1008: Stickney v. Epstein, 100 Conn. 170. 
123 A. 1; Griffin v. Russell, 144 Ga. 275. 87 S. E. 10, 
L. R. A. 1916F. 216. Ann. Cas. 1917D, 994; Steele v. 
Age's Administratrix, 233 Ky. 714, 26 S.W.(2d) 663: 
Plasch v. Fass, 144 Minn. «. 174 N. W. 438, 10 A. L. 
R. 1«0; Linch v. Dobson. 108 Neb. 632, 188 N. W. 
227: Boes v. Howell, Zt N. M. 142, 173 P. 966, L. R. 
A. 1918F, 2S8; Grier v. Woodside, 200 N. C. 753. 158 
S. E. 491; Ulman v. Lindeman, 44 N. D. 36. 176 N. 
W . .25, 10 A. L. R. H40; Davis v. Littlefield, 97 S. 
C. 171, S1 S. E. 487: Birch v. Abercrombie, 74 Wash. 
486. 133 P. 1020, 50 L. R. A. (N. S.) 59; Jones v. 
Coo·k, 00 W. Va. 710, 111 S. E. 828. 

Compare the liahlUty [or harm done by a "dan
gerous instrumentality" intrusted by the defendant 
to an employee but not used, at the time or the in
jury, In ths course of the employment. Barmore v. 
Railway Co., 85 Miss. 426. 44&, 38 So. 210, 70 L. R. A. 
6Z7. a Ann. Ca.s. Wi: St~art v. Carr Lumber Co •• 

,i ·i 
I Ii' 

;i' 
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New York. the problem was left to the Legis
lature. See Van Blaricom v. Dodgson, 220 
N. Y. Ill, 117, 115 N. ID. 443, L. R. A. 1917F, 
363. Its statute makes mere permission to 
use the car the basis of liability in case of 
negligent injury. We have no occasion to de
cide where the line is to be drawn generally 
between conduct which may validly subject 
an absent party to the laws of it state and 
that which may not. No good reason is sug
gested why. where there is permission to take 
tile automobile into a state for use upon its 
highways, personal liability should not be 
imposed upon the owner in case of injury in
flicted there by the driver's negligence, re
gardless of the tact that the owner is a citi
%C!n and resident of another state. Compare 
'l'homas v. Matthiessen, 232 U. S. 221, 234-
235, 34 S. Ct. 312, 58 L. Ed. ii77.6 

[6,7J The claim is made that the statute 
as applied violates the equality clause of 
the Fourteenth Amendment, because in New 
Jersey, under it contract of bailment made 
within the state, other citizens are protected 
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from liabil*ity for the ncgligenee of the bailee. 
Obviollsly there is no denial of equal protec
tion, since all who permit their cars to be 
(lrh'cn in New York are treated alike. A 
duim is also made that thc statute as ap
;:licd violates the contract clause of the Feder
al Constitution, because it impairs the obU
;:ation of the contract of bailment made in 
Xew .Jersey. As it does not appear that any 
"!r:im under tbe contract clause '\Vas made 
!>dow, we need not consider the answers to 
this contention. 

Affirmed. 

289 U. S.334 

CITY OF HARRISONVI LLE, MO., v. W. s. 
DICI<EY CLAY MFG. CO. 

No. 559. 

Argued March 20, 1933. 

Decided May 8, 1933. 

:. Municipal corporations ~838. 
Discharge of effluent from city's sewage 

disposal plant, whiCh removed only 60 per 

146 N. C. 47, 59 S. E. 545; Railway Co. v. Shields, 
47 Ohio St. 387, 392, :u N. E. 658, 8 L. R. A. 464, 21 
Am. St. Rep. 8(0. Compare also the Iiabllity of a 
ccntractee for harm caused by an Independent con
tractor In the performance of work "Inherently dan
gerous," NOI"\Valk Gaslight Co. v. Borough ot Nor
walk, 63 Conn. 495, 28 A. 32, 34; City ot Joliet v. 
Harwood, 86 Ill. 110, 29 Am, Rep. 17: Bonaparte v. 
Wiseman, 89 Md. 12, 21-22, 42 A. 918, H L. R. A. 4&2. 

"Compare the scope of the jurisdiction ot the 
courts ot a state ovel' nonresidents In actions based 
on the operation of moto!' vehicles within the state. 
Hess v. Pawloski, Z74 U. S. 352, 47 S. Ct. 632, 71 L. 
I,d. 1091: Kane v. New Jersey. 242 U. S. 160, 37 S. 
Ct. 3{). 61 L. Ed. 2..."2. 

cent. of putrescible organic matter, into creek 
flOwing through pasture, held tort. 

2. Municipal corporations ~846. 
Nuisance created by discilarging effluent 

from sewage disposal plant into stream, b(~
ing continuous Or recurrent, is iuju]'.y fol' 
which injuDction may be granted. 

3. Injunction ~f. 
Injunction is not remedy which is iSSllf'd 

as of course. 

4. Nuisance <5=25(2). 
Where substantial redress Clln be afford

ed by payment of money and issuance of in· 
junction would subject defendant to grossly 
disproportionate hardship, injunctive relief 
may be denied although nuisallce is in(lis· 
putable. 

5. Municipal corporations ~846. 
Where city created nulsance by discharg· 

ing etnuent from sewage disposal plant, which 
removed only 60 per cent. of pntrescible 01" 

ganic matter, into creek flowing thl'ough pn.~
ture land, injunction held not approprint(~ 

remedy of landowner, where complete mont"· 
tary redress could be given landowner wbos\· 
loss would be small as compared with that (If 
city if injunction were granted, 

6. Nuisance <5=35. 
In landowner's suit for abatemellt of nui .. 

sance and damages, complete monetary r(:
dress could be given by making denial of ill
jUllction, which was not appropriate remed~' 
under circnmstances, conditional on prompt 
payment as compensation of amount equal tv 
depreciated value of land. 

7. Nuisance <5=35. 
In suit for abatement of llui!lunce and 

damages, landowner, denied injunctive reli('f 
because not appropriate under circumstances. 
l~eld entitled to complete monetal'Y l'edl'eS" 
where to compel it to bring actions at luw for 
its loss in rental would be so onerous as to 
deny to it adequate relief. 

8. Limitation of actions <5=55(6). 
Nuisance created by dischal'ge of efiluent 

from city's sewage disposal plant into streHllI 
'l.-{'.ld not permanent as of date of installation 
of plant, so as to bar action based on nui
sance where nuisance was removable by de
vice of secondary treatment of sewage. 

On Certiorari to the United States Circuit 
Court of Appeuls, for the :F:tighth Circuit. 

Suit by the W. S. Dicl{ey Clay MauufactUl'
lng Company against the City of Harrisou
ville, Missouri. To review a decree of the 
Circuit Court of Appeals [61 F.(2d) 210], modi· 
fying and affirming a decree for plailltit!. tl.Je 

<S:=>For odlel' caS~B see same topic and KEY-NUMBER in all Key-Numbered Digests anu Indexe8 



.. . ............................. __ .---_._ .... _--

EXHIBIT 

24 



UMES Part 1 

lume. 

lSury is authorized 
regulations as he 

rry out provisions 
, including requir
s be maintained in 
the manufacturer's 
S. v. Goff, D.Utah 
7. 

prOViSIons of Ad
Act do not apply 

on of Gun Control 
ary of Treasury's 
es under Act does 
Jurt's actions can
~vius, C.D.Il1.1992, 

::>r any rule or 
~of, any person 
n. transporting, 
to transport a 
lC may lawfully 
where he may 
lch transporta
lOr any ammu
;ctly accessible 
g vehicle: Pro.-.. 
tm~nt separate 
nition shall be 
::>mpartment or 

'-./' 

44 FIREARMS 18 § 927 

HISTORICAL AND STATUTORY NOTES 

::~ Effective and Applicability Provisions 
.. 1986 Acts. Section effective on the date 
, on which the Firearms Owners' Protec
~. tion Act, Pub.L. 99-308, becomes effec-

tive, see section 2 of Pub.L. 99-308, set 
.': out as a note under section 921 of this 
':·'title. 
I;. 

,.;-rrior Provisions 
~i: A prior section 926A, added Pub.L. 
~99-308, § 107(a), May 19, 1986, 100 Stat. 
"'" 

460, which provided that any person not 
prohibited by this chapter [rom transport
ing. shipping, or receiving a firearm be 
entitled to transport an unloaded, not 
readily accessible firearm in interstate 
commerce notwithstanding any provision 
of any legislation enacted, or rule or reg
ulation prescribed by any State or politi
cal subdivision thereof. was repealed by 
Pub.L. 99-360, § l(a), July 8, 1986, 100 
Stat. 766. 

~i:· LIBRARY REFERENCES 
~i~erican Digest System i: Weapons 0:=>11(2). 
.. Encyclopedias 
f' Weapons, see C.J.S. § 9. 
;~: Texts and Treatises 
f; Criminal Procedure, 8 Fed Proc L Ed § 22:20. 

WESTLAW ELECTRONIC RESEARCH 
See WESTLA W guide following the Explanation pages of this volume. 

~' Notes of Decisions 
~::Loaded and accessible 2 
.(State regulation or control 1 

f1.: 
. ~. 

ij'1. State regulation or control 
",' ,California statutes regulating manufac
, ture and transfer of assault weapons were 
not preempted by federal firearms legisla

" tion, which either did not apply to type of 
. weapons being regulated by state or spe
"cifically deferred to state law. Fresno 

I:. Rifle and Pistol Club, Inc. v. Van de 
::fKamp, E.D.Cal.1990, 746 F.Supp. 1415, 
:~affinned 965 F.2d 723. 
;fnFederal statute permitting transporta
:: tion of firearms from one state in which 
\\I·they are legal, through another state in 

'o/hich they are illegal, to a third state in 
, which they are legal. provided firearms 

transported in prescribed safe man-

Effect on State law 

ner, did not preempt state statute regulat
ing possession of weapons. Coalition of 
New Jersey Sportsmen v. Florio, D.N.J . 
1990,744 F.Supp. 602. 

2. Loaded and accessible 
Federal statute which assures gun own

ers freedom to travel from state to state 
with weapons legally possessed in state of 
residence did not preclude forfeiture in 
New Jersey of loaded handgun found in 
glove compartment of Florida motorist's 
van and a loaded handgun kept under
neath and behind the driver's seat; both 
handguns were "readily accessible" and 
loaded. Matter of Two Seized Firearms, 
N.J.1992, 602 A.2d 728, 127 N.J. 84, cer
tiorari denied 113 S.Ct. 75, 506 U.S. 823, 
121 L.Ed.2d 40. 

";No provision of this chapter shall be cons.trued as indicating an 
.... ----.. ~ on the part of the Congress to occupy the field in which·such 

operates to the exclusion of the law of any State on the 
subject matter, unless there is a direct and positive conflict 

such provision and the law of the State so that the two· 
be reconciled or consistently stand together. 
Pub.L. 90-351, Title IV, § 902, June 19, 1968, 82 Stat. 234, and 

Pub.L. 90-618, Title I, § 102, Oct. 22, 1968, 82 Stat. 1226.) 
605 



18 § 927 CRIMES Part 1 

HISTORICAL AND STATUTORY NOTES 

Revision Notes and Legislative Reports 
1968 Acts. Senate Report No. 1097, 

see 1968 U.S. Code Congo and Adm. 
News, p. 2112. 

House Report No. 1577 and Confer
ence Report No. 1956, see 1968 U.S. 
Code Congo and Adm. News, p. 4410. 

Amendments 
1968 Amendments. Pub.L. 90-618 

struck out "or possession" following 
"State" wherever appearing. 

Effective and Applicability Provisions 
1968 Acts. Amendment by Pub.L. 

90-618 effective Dec. 16, 1968, see § lOS 
of Pub.L. 90-618, set out as a note under 
§ 921 of this title. 

AMERICAN LAW REPORTS 

Validity and construction of gun control laws. 28 ALR3d 845. 

LIBRARY REFERENCES 

American Digest System 
States ~18.15. 
Weapons ~4. 

Encyclopedias 
States, see C.l.S. § 24. 
Weapons, see C.l.S. § 3. 

Forms 
Weapons and Firearms, 20 Am Jur Legal Forms 2d §§ 262:3, 15. 

WESTLAW ELECTRONIC RESEARCH 
States cases: 360k[add key number]. 
Weapons cases; 406k[add key number]. 
See WESTLA W guide following the Explanation pages of this volume. 

Notes of Decisions 
State laws 1 

1. State laws 
Application of Pennsylvania statute 

which makes it offense to deal in or pos
sess certain offensive weapons was not in 
direct and positive conflict with federal 
license law on ground that federal licen
sees were not "persons" within meaning 
of Pennsylvania statute. Oefinger V. Zim
merman, W.D.Pa.1984, 601 F.Supp. 405, 
affirmed 779 F.2d 43. 

§ 928. Separability 

Even if necessity for federal regulation 
of firearms traffic arose from failure of 
some states to enact effective gun control 
laws, fact that state in which defendant 
falsely represented on form in connection 
with purchase of a weapon that he was 
not under indictment for crime punisha
ble by imprisonment for more than one 
year did have effective gun control did 
not render § 922 of this title which pro
hibits such false representations inopera
tive. U.S. v. Friday, E.D.Mich.1975, 404 
F.Supp. 1343. 

If any provision of this chapter or the application thereof to any 
person or circumstance is held invalid, the remainder of the chapter 
and the application of such provision to other persons not similarly 
situated or to other circumstances shall not be affected thereby. 
(Added Pub.L. 90-351, Title IV, § 902, June 19, 1968, 82 Stat. 234, and 
amended Pub.L. 90-618, Title I, § 102, Oct. 22, 1968, 82 Stat. 1226.) 
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Chapter 15 

NUISANCE 

Table of Sections 

Sec. 
8u. Meaning of Nuisance-Historical Origins. 
87. Priyute Nuisance: The Tort Action for Damages. 
88. Substantial and Unreasonable Interference. 
88A. Unreasonable Conduct and Injunctive Relief. 
88B. Conduct of Others and the Plaintiff as Factors 

of J mportance. 
88C. "Absolute" Nuisance. 
89. Remedies. 
HO. Public Nuisance: Remedies Available to the 

State. 
91. Interference With Use and Enjoyment of Private 

Property-Negligence and Strict Liability. 

§ 86. Meaning of Nuisance-Historical 
Origins 

There is perhaps no more impenetrable 
jungle in the entire law than that which sur
rounds the word "nuisance." It has meant 
all things to all people, I and has been applied 

§ 86 

1. ". • • many wrongs are indifferently termed 
nuisance or !;omething else, at the convenience or whim 
of the writer. Thus, injuries to ways, to private lands, 
various injuries through negligence, wrongs harmful to 
the physical health, disturbances of the peace, and 
numberles!; other things are often or commonly spoken 
of as nuisances while equally they are called by the 
other name, and the other name may include other 
things also which are not nuisance!>." Bishop, Non
Contract Law, 1889, § 411, note 1. See Smith, Torts 
Without Particular Names, 1!J21, ()!) U.Pa.L.Rev. \lI, 
110-112. 

As to the difficulties which the English courts and 
writers have had with the term, ~ee Newark, The 

616 

indiscriminately to everything from an 
alarming advertisement 2 to a cockroach 
baked in a pie.a There is general agreement 
that it is incapable of any exact or compre· 
hensive definition.4 Few terms have af
forded so excellent an illustration of the fa
miliar tendency of the courts to seize upon a 

Boundaries of Nuisance, 1949, 65 L.Q.Rev. 480; Win· 
field, Nuisance as a Tort, 1931, 4 Camb.L.J. 189; Pa
ton, Liability for Nuisance, 1942, 37 m.L.Rev. 1. 

2. Commonwealth v. Cassidy, Pu.1865, 6 Phila. 82. 

3. Carroll v. New York Pie Baking Co., 1926, 215 
App.Div. 240, 213 N.Y.S. 553. 

4. It is indeed impossible, having regard to the wide 
range of subject-matter embraced under the term nui
sance, to frame any general definition. • • ." Gar
relt and Garrett, Law of Nuisances, 3d Ed. 1908, 4; 
Winfield, Law of Tort, 1937, 462; Cooley, Torts, 2d ed. 
1888, 672; Terry, Leading Principles of Anglo-Ameri
can Law, 1884, § 434. 



§ 86 MEANING OF NUISANCE 617 

catchword as a substitute for any analysis 
of a problem; the defendant's interference 
with the plaintiff's interests is characterized 
as a "nuisance," and there is nothing more 
to be said. With this reluctance of the opin
ions to assign any particular meaning to the 
word, or to get to the bottom of it, there has 
been a rather astonishing lack of any full 
consideration of "nuisance" on the part of le
gal writers." It was not until the publication 
of the First Restatement of Torts 6 in 1939 
that there was any really significant attempt 
to determine some definite limits to the 
types of tort liability which are associated 
with the name. 

History 
Most of this vagueness, uncertainty, and 

confusion has been due to the fact that the 
word "nuisance," which in itself means no 
more than hurt, annoyance or inconve
nience/ has come by a series of historical ac
cidents to cover the invasion of different 
kinds of interests, and of necessity to refer 
to various kinds of conduct on the part of 
the defendant. The word first emerges in 
English law to describe interferences with 
servitudes or other rights to the free use of 
land. It became fixed in the law as early as 
the thirteenth century with the development 
of the assize of nuisance, which was a crimi
nal writ affording incidental civil relief, de
signed to cover invasions of the plaintiff's 

5. Both Wood, Law of Nuisances, 3d ed. 1893, and 
Garrett and Garrett, Law of Nuisances, 3d ed. 1908, 
are of dubious value. Of the scanty literature on the 
subject, the following are helpful as general discussion: 
Winfield, Nuisance as a Tort, 1931, 4 Camb.L.J. 189; 
Winfield, Law of Tort, 5th ed. 1950, ch. 18; Smith, Rea
sonable Use as Justification for Damage to Neighbor, 
1917, 17 CoI.L.Rev. 383; Paton, Liability for Nuisance, 
1942, 37 III. L. Rev. l. 

See also, as to the law of particular states, Ken
worthy, The Private Nuisance Concept in Penn
sylvania, 1949, 54 Dick.L.Rev. 109; Leesman, Private 
Nuisances in Illinois, 1930, 24 III.L.Rev. 876; Notes, 
1934, 29 I1I.L.Rev. 372; 1947, 95 U.Pa.L.Rev. 781; 
1941, 13 Miss.L.Rey. 224. 

6. First Restatement of Torts, §§ 822-840. 

7. The word is distantly derived from the Latin 
nocurnenlum, by way of the French nuisance. Thus 
in the Statute of Bridges, 22 Hen. VIII, ch. 5, the word 
used is "annoyance." 

land due to conduct wholly on the land of 
the defendant. This was superseded in time 
by the more convenient action on the case 
for nuisance, which became the sole common 
law action.M The remedy was limited strictly 
to interference with the use or enjoyment of 
land,9 and thus was the parent of the law of 
private nuisance as it stands today. 

Parallel with this civil remedy protecting 
rights in land, there developed an entirely 
separate principle, that an infringement of 
the rights of the crown, or of the general 
public, was a crime. The earliest cases ap
pear to have involved purprestures, which 
were encroachments upon the royal domain 
or the public highway, and might be re
dressed by a suit by the crown. \0 There was 
enough of a superficial resemblance be
tween the blocking of a private right of way 
and the blocking of a public highway to keep 
men contented with calling the latter a nui
sance as well; and "thus was born the public 
nuisance, that wide term which came to in
clude obstructed highways, lotteries, unli
censed stage-plays, common scolds, and a 
host of other rag ends of the law." 11 By 
the time of Edward III, the principle had 
been extended to such things as interference 
with a market, smoke from a lime-pit, and di
version of water from a mill, and by analogy 
the word "nuisance," which still had ac
quired no very definite meaning. was carried 
over and applied rather loosely to these mat-

8. The history is traced in Winfield, Nuisance as a 
Tort, 1931,4 Camb.L.J. 189; Winfield, Law of Tort, 5th 
ed. 1950, ch. 18; 1 Street, The Foundations of Legal 
Liability, 1906, 213; Newark, The Boundaries of Nui
sance, 1949, 65 L.Q.Rev. 480; McRae, Development of 
Nuisance in the Early Common Law, 1948, 1 U.Fla.L. 
Rev. 2:1. 

9. Thus the action on the case for nuisance was al
ways local in character. Warren v. Webb, 1808, 1 
Taunt. 379, 127 Eng.Rep. 880. 

10. Garrett and Garrett, Law of Nuisances, 3d ed. 
1908, 1. Modern examples of purprestures are Adams 
v. Commissioners of Town of Trappe, 1954, 204 Md. 
165, 102 A.2d 830; Long v. New York Central Railroad 
Co., 1929,248 Mich. 437,227 N.W. 739; Sloan v. City of 
Greenville, 1959, 235 S.C. 277, l11 S.E.2d 573. 

11. Newark. The Boundaries of Nuisance, 1949, 65 
L.Q.Rev. 480, 482. 
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ters tOO.12 By degrees the class of offenses 
recognized as "common nuisances" was 
greatly enlarged, until it came to include any 
"act not warranted by law, or omission to 
discharge a legal duty, which inconveniences 
the public in the exercise of rights common 
to all Her Majesty's subjects." 13 The reme
dy remained exclusively a criminal one until 
the sixteenth century, when it was recog
nized that a private individual who had suf
fered special damage might have a civil ac
tion in tort for the invasion of the public 
right. 14 

Public and Private Nuisance 
These two lines of development, the one 

narrowly restricted to the invasion of inter
ests in the use or enjoyment of land, and the 
other extending to virtually any form of an
noyance or inconvenience interfering with 
common public rights, have led to the pre
vailing uncertainty as to what a nuisance is. 
A private nuisance is a civil wrong, based on 
a disturbance of rights in land. ls The reme
dy for it lies in the hands of the individual 
whose rights have been disturbed. A public 

12. Garrett and Garrett, Law of Nuisances, 3d ed. 
1908,2; Jeudwine, Tort, Crime, and Police in Mediaeval 
Britain, 1917, 218. 

13. Stephen, General View of the Criminal Law of 
England, 1890, 105. 

14. 8 Holdsworth, History of English Law, 2d ed. 
1937, 424-425; 1535, Y.B. 27 Hen. VIII, Mich., pI. 10; 
Williams's Case, 1595, 5 Co.Rep. 73a, 77 Eng.Rep. 164; 
Fineux v. Hovenden, 1598, Cro.Eliz. 664, 78 Eng.Rep. 
902; Fowler v. Sanders, Cro.Jac. 446, 79 Eng.Rep. 382. 

15. See infra, § 87. 

16. Salmond, Law of Torts, 8th ed. 1934, 233. 
"Public nuisances may be considered as offenses 
against the public by either doing a thing which tends 
to the annoyance of all the King's subjects, or by 
neglecting to do a thing which the common good re
quires." Russell, Crimes and Misdemeanors, 8th ed. 
1923, 1691. 

17. A very good case on the distinction between the 
two is Mandell v. Pivnick, 1956, 20 Conn.Sup. 99, 125 
A.2d 175, which found neither. Plaintiff was injured 
by a defectively installed awning on defendant's build
ing. It was held that no private Iluisance was pleaded, 
because there was no allegation of any interference 
with rights in land; and no public nuisance, because 
therc was no allegation that the awning interfered with 
the public highway, or with plaintiff's rights as a mem
ber of the general pUblic. 

or common nuisance, on the other hand, is a 
species of catch-all criminal offense, consist
ing of an interference with the rights of the 
community at large,ln which may include 
anything from the obstruction of a highway 
to a public gaming-house or indecent exp~
sure.17 As in the case of other crimes, the 
normal remedy is in the hands of the state. 
The two have almost nothing in common, ex· 
cept that each causes inconvenience to some
one,I8 and it would have been fortunate if 
they had been called from the beginning by 
different names. Add to this the fact that a 
public nuisance may also be a private one, 
when it interferes with the enjoyment of 
land,19 and that even apart from this there 
are circumstances in which a private individ
ual may have a tort action for the public of
fense itself/o and it is not difficult to explain 
the existing confusion. 

If "nuisance" is to have any meaning at 
all, it is necessary to dismiss a considerable 
number of cases 21 which have applied the 
term to matters not connected either with 
land or with any public right, as mere aber
ration, adding to the vagueness of an aI-

In accord is Radigan v. W.J. Halloran Co., 1963,97 
R.I. 122, 196 A.2d 160 (personal injury from negligent 
operation of a crane). 

18. "Public and private nuisances are not in reality 
two species of the same genus at all. There is no ge
neric concept which includes the crime of keeping a 
common gaming-house and the tort of allowing one's 
trees to overhang the land of a neighbor." Salmond, 
Law of Torts, 8th ed. 1934, 233. 

"What generic conception, it has been asked, con
nects public nuisances like the woman who is a com· 
mon scold, or the boy who fires a squib, with private 
nuisances like blocking up the ancient lights of a build· 
ing or excessive playing on the piano? The only link 
which we can suggest is inconvenience, and loose as 
this term is, it is probably the best that can be offered. 
At any rate, be the ground of the distinction what it 
may, the distinction itself cannot be cast aside without 
departing from settled legal terminology, and ignoring 
not only the fact that a public nuisance may become a 
private one but also the very practical consequence of 
the distinction which is that a public nuisance is a 
crime while a private nuisance is a tort." Winfield, 
Law of Tort, 1937, 466. 

19. See infra, § 90. 

20. See infra, § 90. 

·21. For example, Carroll v. New York Pie Baking 
Co., 1926, 215 App.Div. 240, 213 N.Y.S. 553. 
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ready uncertain word. Unless the facts can 
be brought within one of the two categories 
mentioned, there is not, with any accurate 
use of the term, a nuisance.22 

di nuisance 
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§ 87. Private Nuisance: The Tort Action 
for Damages 

The Interest Protected 
The essence of a private nuisance is an in· 

terference with the use and enjoyment of 
land. 1 The ownership or rightful possession 
of land necessarily involves the right not on· 
Iy to the unimpaired condition of the proper
ty itself, but also to some reasonable com· 

22. MandeJl v. Pivnick, 1956, 20 Conn.Sup. 99, 125 
A.2d 175; Dahlstrom v. Roosevelt Mills, Inc., 1967, 27 
Conn.Sup. 355, 238 A.2d 431. 

§ 87 
1. And without it, the fact of personal injury, or of 

interference with some purely personal right, is not 
enough for such a nuisance. Cox v. Ray M. Lee Co., 
1959, 100 Ga.App. 333, 111 S.E.2d 246; Stanley v. City 
of Macon, 1957, 95 Ga.App. 108, 97 S.E.2d 330; Leder· 
man v. Cunningham, Tex.Civ.App.1955, 283 S.W.2d 
108; Mandell v. Pivniek, 1956, 20 Conn.Sup. 99, 125 
A,2d 175. 

2. Brill v. Flagler, N.Y.1840, 23 Wend. 354; Hub
bard v. Preston, 1892, 90 Mich. 221, 51 N.W. 209; Ad· 
ams v. Hamilton Carhartt Overall Co., 1943, 293 Ky. 
443, 169 S.W.2d 294. 

3. 1 Street, Foundations of Legal Liability, 1906, 
211, 212; Restatement of Torts, § 822, Comment c. It 
is not necessary that the condition endanger the health 
of the occupant, if it is offensive to the senses and ren· 
ders enjoyment of life and property uncomfortable. 
Miller v. Coleman, 1957, 213 Ga. 125, 97 S.E.2d 313 
(dog kennel). 

4. Hoare & Co. v. McAlpin & Sons, [1928] 1 Ch. 167, 
92 L.J.Ch. 81; Sam Warren & Son Stone Co. v. 
Gruesser, 1948,307 Ky. 98, 209 S.W.2d 817; Transcon
tinental Gas Pipe Line Co. v. Gault, 4th Cir. 1952, 198 
F.2d 196. 

5. Beecher v. Dull, 1928, 294 Pa. 17, 143 A. 498. 
Cf. Heeg v. Licht, 1880, 80 N.Y. 57!); Laflin & Rand 

fort and convenience in its occupation. 
Thus, many interferences with personal com· 
fort, such as a dog next door which makes 
night hideous with his howls,2 which at first. 
glance would appear to be wrongs purely 
personal to the landholder, are treated a:s 
nuisances because they interfere with that. 
right to the undisturbed enjoyment of the 
premises which is inseparable from owner
ship of the property.3 

The different ways and combinations of 
ways in which the interest in the use or en
joyment of land may be invaded are infinite
ly variable. A private nuisance may consist 
of an interference with the physical condi· 
tion of the land itself, as by vibration ,lor 
blasting 5 which damages a house, the d<::
struction of crops,6 flooding,7 raising thE:: 
water table," or the pollution of a stream Y ur 
of an underground water ~upply.1O It llIay 
consist of a disturbance of the cUluforl vi' 
convenience of the occupant, as by unpleas
ant odors,lI smoke or dust or gas,12 lOUd 

Powder Co. v. Tearney, 1890, 131 III. 322, 2::1 N.B. ::l~l:J; 
Davis v. Niagut"d Falls Tower Co., 1902, 171 N.Y. ::l3ti. 
64 N.E. 4 (ice falling on roof). See Notes, 192!:J, 77 
U.Pa.L.Rev. 550; 1930, 19 CaI.L.Rev. 94. 

6. United Verde Extension Mining Co. v. Ralstoll, 
1931, 37 Ariz. 554, 296 P. 262; Andrews v. Andrews, 
1955,242 N.C. 382,88 S.E.2d 88; Campbell v. Seaman, 
1876,63 N.Y. 568 (trees and plants); Stevens v. Mooll, 
1921, 54 Cal.App. 737, 202 P. 961 (trees). 

7. Mueller v. Fruen, 1886, 36 Minn. 273, ilO N.W,· 
886; Rindge v. Sargent, 1886, 64 N.H. 2!J4, l:J A. 72il; 
William Tackaberry Co. v. Sioux City Service Co., UJll. 
154 Iowa 358,1::12 N.W. 945, rehearing denied 154 IO\'/'I 

358, 1::14 N.W. 1064. Cf. Spaulding v. elllfief'on, 1%<:. 
38 Cal.2d 265, 2<ll:J P.2d 625 (mud). 

8. Casoll v. Flol'ida Power Co., Hil7. 74 Flu. i,l\i 
So. 535; Shields v. Wondries, 1!:J57, 154 CaI.A!Jll.2tl <::<i!:L 
::116 P.2d 9. 

9. Beach v. Sterling Iron & Zinc Co., 1~95, 54 N '" 
Eq. 65, 3::1 A. 286, affirmed 55 N.J.Eq. 8~4, 41 A. 1111: 
Johnson v. City of Fairmont, 19::13, 188 Minn. 451. ~47 
N.W.572; Farley v. Crystal Coal & Coke Co., 192U. ti;l 
W.Va. 595, 102 S.E. 265; Rose v. Standal'd Oil Cu. ,)1 
New York, 19a6, 56 R.I. 272, 185 A. 251, reul'g-umcill 
denied 56 R.L 472, 188 A. 71. 

10. Cities Service Co. v. Merritt, Okl.1958, 3il~ P.~d 
677; Burr v. Adam Eidemiller, Inc., 1956, ::186 Pa. 416, 
126 A.2d 403. 

11. Aldred's Case, 1611, !) Co.Rep. 57, 77 Eng,He!" 
816; Sarraillon v. Stevenson, 1!J50, 153 Neb. 1~2, 4.; 
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RESTATEMENT OF THE LAW, SECOND, TORTS 

Copyright 1979, American Law Institute 

RULES AND PRINCIPLES 

Division Ten - Invasions of Interests in Land Other Than By Trespass 
Chapter 40 - Nuisance 

Topic 1 - Types of Nuisance 

§ 8218 PUBLIC NUISANCE 

(1) A public nuisance is an unreasonable interference with a right common to the general 
public. 
(2) Circurnstances that rnay sustain a holding that an interference with a public right is 
unreasonable include the following: 

(a) Whether the conduct involves a significant interference with the public health, the 
public safety, the public peace, the public comfort or the public convenience, or 

(b) whether the conduct is proscribed by a statute, ordinance or administrative 
regulation, or 

(c) whether the conduct is of a continuing nature or has produced a permanent or 
long-lasting effect, and, as the actor knows or has reason to know, has a significant effect 
upon the public right. 

COMMENTS & ILLUSTRATIONS: Comment: 

a. History. In its inception a public, or common, nuisance was an infringement of the rights of the 
Crown. The earliest cases appear to have involved purprestures, which were encroachments upon 
the royal domain or the public highway and could be redressed by a suit brought by the King. By the 
time of Edward III the prinCiple had been extended to the invasion of the rights of the public, 
represented by the Crown, by such things as interference with the operation of a public market or 
smoke from a lime-pit that inconvenienced a whole town. The term "nUisance," which had acquired 
no very definite meaning other than that of something causing harm or inconvenience, was applied 
rather loosely to these interferences. By degrees the class of offenses was greatly enlarged until it 
came to include, in the words of a leading writer on criminal law, any "act not warranted by law, or 
omission to discharge a legal duty, which obstructs or causes inconvenience or damage to the public 
in the exercise of rights common to all Her Majesty's subjects." Stephen, General View of the 
Criminal Law of England (1890) 105. The remedy remained exclusively a criminal one in the hands 
of the Crown until the sixteenth century, when it was first held that a private individual who had 
suffered particular damage differing from that sustained by the public at large might have a tort 
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action to recover damages for the invasion of the public right. (See § 821C). 

b. Common law public nuisances. At common law public nuisance came to cover a large, 
miscellaneous and diversified group of minor criminal offenses, all of which involved some 
interference with the interests of the community at large -- interests that were recognized as rights 
of the general public entitled to protection. Thus public nuisances included interference with the 
public health, as in the case of keeping diseased animals or the maintenance of a pond breeding 
malarial mosquitoes; with the public safety, as in the case of the storage of explosives in the midst 
of a city or the shooting of fireworks in the public streets; with the public morals, as in the case of 
houses of prostitution or indecent exhibitions; with the public peace, as by loud and disturbing 
noises; with the public comfort, as in the case of widely disseminated bad odors, dust and smoke; 
with the public convenience, as by the obstruction of a public highway or a navigable stream; and 
with a wide variety of other miscellaneous public rights of a similar kind. In each of these instances 
the interference with the public right was so unreasonable that it was held to constitute a criminal 
offense. For the same reason it also constituted a tort. Many states no longer recognize common law 
crimes, treating the criminal law as entirely statutory. But the common law tort of public nuisance 
still exists, and the traditional basis for determining what is a public nuisance may still be 
applicable. 

c. Statutes. With the elimination of common law crimes, general statutes have been adopted in 
most of the states to provide criminal penalties for public nuisances, often without defining the term 
at all, or with only a very broad and sometimes rather vague definition. These statutes uniformly 
have been construed to include the interferences with the rights of the public that were public 
nuisances at common law. 

In other states the crime of public nuisance in this broad, vague and general sense has become 
anachronistic. It is regarded as inconsistent with the position that criminal conduct must be defined 
specifically and clearly and statutes are drafted to meet this requirement. In addition, all of the 
states have numerous special statutes declaring certain conduct or conditions to be public nuisances 
because they interfere with the rights of the general public. For example, a common type of statute 
declares black currant bushes or barberry bushes or other plants that harbor parasites such as rust 
that are destructive to grain or timber to be public nuisances. These statutes amount to a legislative 
declaration that the conduct proscribed is an unreasonable interference with a public right. 
Municipal ordinances and administrative orders and regulations may have a similar effect. In these 
cases there may be no need for a court finding of unreasonableness. 

d. Criminal character. It has been stated with some frequency that a public nuisance is always a 
criminal offense. This statement is susceptible of two interpretations. The first is that in order to be 
treated as a public nuisance, conduct must have been already proscribed by the state as criminal. 
This is too restrictive. The second is that any conduct that is found to be a public nuisance is for that 
reason a criminal offense, either at common law or under statute. While this has been true in most 
of the cases in which the statement has appeared and is still so in many states, it affords little 
assistance in determining what conduct amounts to a public nuisance. It no longer has significance 
in states where the general crime of public nuisance has ceased to exist. In any event, there is clear 
recognition that a defendant need not be subject to criminal responsibility. Thus a municipal 
corporation, which cannot be prosecuted for a crime, may still be liable in tort for the creation or 
maintenance of a public nuisance if the conduct is such that a private individual would be liable. In 
addition, other remedies, such as the recovery of damages in tort by one who has suffered particular 
damages (see § 821C) or abatement of the nuisance or injunction may lie in favor of the state or 
even a private individual who suffers particular harm. 

e. Unreasonable interference. The common law criminal offense of public nuisance involved an 
interference with a right common to the general public. Little more than this in the way of a 
standard for determining what kinds of interferences constitute the crime of public nuisance was to 
be found in the cases. But as the tort action came into the picture, the use of the single word 
"nuisance" to describe both the public and the private nuisance, led to the application in public 
nuisance cases, both criminal and civil, of an analysis substantially similar to that employed for the 
tort action for private nuisance. This analysis is set forth below in §§ 826-831. Thus, by analogy to 
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the rules stated in § 822, the defendant is held liable for a public nuisance if his interference with 
the public right was intentional or was unintentional and otherwise actionable under the principles 
controlling liability for negligent or reckless conduct or for abnormally dangerous activities. Liability 
was not normally imposed for a pure accident that did not fall into one of the three traditional 
categories of tort liability, In each of these categories, some aspect of the concept of 
unreasonableness is to be found, If the interference with the public right is intentional, it must also 
be unreasonable. (See § 822, and §§ 826-831, involving the weighing of the gravity of the harm 
against the utility of the conduct). If the interference was unintentional, the principles governing 
negligent or reckless conduct, or abnormally dangerous activities all embody in some degree the 
concept of unreasonableness. (See §§ 282, 500, 520). 

If the common law crimes for public nuisance have been supplanted or supplemented by a broad 
general statute, the situation has not been changed in any material respect, and the common law 
rules are generally still applicable to both criminal and civil liability. On the other hand, a specific 
statute may expressly provide, or be construed by the court to mean, that the only remedy for 
violation is the criminal prosecution, or at least that a tort action for damages is not intended as an 
available remedy. 

If, however, particular conduct is declared to be a public nuisance by a specific statute, an 
ordinance, or an administrative regulation, the act may provide, or be construed to mean, that the 
defendant is guilty of the crime even though his interference with the public right was purely 
accidental and unintentional. Within the constitutional or other limitations upon the power of the 
legislative body, these acts are conclusive as to the existence of the crime and the unreasonableness 
of the interference. This strict criminal responsibility is carried over to the tort action. There is a 
clear analogy to the doctrine of negligence as a matter of law, under which a legislative act is taken 
as laying down a specific rule of conduct that substitutes for the general standard of what a 
reasonable prudent man would do in like circumstances. (See § 286). Depending upon the 
construction of the statute, the liability may be strict. (Cf. § 288A, Comment c). 

If a defendant's conduct in interfering with a public right does not come within one of the traditional 
categories of the common law crime of public nuisance or is not prohibited by a legislative act, the 
court is acting without an established and recognized standard. The analysis set forth in §§ 826-831 
then becomes more significant. In view of the potentially widespread damage liability for a public 
nuisance, the court will give attention to the possibility that the defendant was not aware of the 
injurious character of his conduct and will usually confine the tort liability for damages to cases in 
which the defendant's conduct was of a continuing nature or produced a permanent or long-lasting 
effect or its detrimental effect on the public right was significant and he knew or had reason to know 
(see § 12) of that effect. In the awarding of an injunction less weight may be placed on the aspect of 
knowledge. 

Subsection (2) has listed three sets of circumstances for determining whether an interference with a 
public right is unreasonable. They are not conclusive tests controlling the determination of whether 
an interference with a public right is unreasonable. They are listed in the disjunctive; anyone may 
warrant a holding of unreasonableness. They also do not purport to be exclusive. Some courts have 
shown a tendency, for example, to treat significant interferences with recognized aesthetic values or 
established principles of conservation of natural resources as amounting to a public nuisance. The 
language of Subsection (2) is not intended to set restrictions against developments of this nature. 

f. Effect of compliance. Although it would be a nuisance at common law, conduct that is fully 
authorized by statute, ordinance or administrative regulation does not subject the actor to tort 
liability. Aside from the question of the validity of the legislative enactment, there is the question of 
its interpretation. Legislation prohibiting some but not other conduct is not ordinarily construed as 
authorizing the fatter. In the case of negligence as a matter of law, the standard defined by a 
legislative enactment is normally a minimum standard, applicable to the ordinary situations 
contemplated by the legislation. Thus traveling at less than the speed limit may still be negligence if 
traffic conditions indicate that a lesser speed is required. (See § 288C). The same general prinCiple 
applies to public nuisance. Consideration may appropriately be given, however, to the fact that acts 
were taken in reliance upon legislation, as when expensive screening processes are installed to 
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reduce the level of pollution to a legislative maximum. 

In addition, if there has been established a comprehensive set of legislative acts or administrative 
regulations governing the details of a particular kind of conduct, the courts are slow to declare an 
activity to be a public nuisance if it complies with the regulations. Thus, at one time courts 
frequently engaged in "judicial zoning," or the determination of whether a particular land use was 
unsuitable to a locality and therefore unreasonable. Now that most cities have complete sets of 
zoning regulations and agencies to plan and administer them, the courts have shown an inclination 
to leave the problem of the appropriate location of certain types of activities, as distinguished from 
the way in which they are carried on, to the administrative agencies. The variety and complexity of 
a problem and of the interests involved and the feeling that the particular decision should be a part 
of an overall plan prepared with a knowledge of matters not presented to the court and of interests 
not represented before it, may also promote judicial restraint and a readiness to leave the question 
to an administrative agency if there is one capable of handling it appropriately. 

g. Interference with public right. Conduct does not become a public nuisance merely because it 
interferes with the use and enjoyment of land by a large number of persons. There must be some 
interference with a public right. A public right is one common to all members of the general public. 
It is collective in nature and not like the individual right that everyone has not to be assaulted or 
defamed or defrauded or negligently injured. Thus the pollution of a stream that merely deprives 
fifty or a hundred lower riparian owners of the use of the water for purposes connected with their 
land does not for that reason alone become a public nuisance. If, however, the pollution prevents 
the use of a public bathing beach or kills the fish in a navigable stream and so deprives all members 
of the community of the right to fish, it becomes a public nuisance. 

It should be noted that in some states there are statutes defining a public nuisance to include 
interference with "any considerable number of persons;" and under these statutes no public right as 
such need be involved. 

It is not, however, necessary that the entire community be affected by a public nuisance, so long as 
the nuisance will interfere with those who come in contact with it in the exercise of a public right or 
it otherwise affects the interests of the community at large. The obstruction of a public highway is a 
public nuisance, although no one is travelling upon the highway or wishes to travel on it at the time. 
In many cases the interests of the entire community may be affected by a danger to even one 
individual. Thus the threat of communication of smallpox to a single person may be enough to 
constitute a public nuisance because of the possibility of an epidemic; and a fire hazard to one 
adjoining landowner may be a public nuisance because of the danger of a conflagration. In any case 
in which a private nuisance affects a large number of persons in their use and enjoyment of land it 
will normally be accompanied by some interference with the rights of the public as well. Thus the 
spread of smoke, dust or fumes over a considerable area filled with private residences may interfere 
also with the use of the public streets or affect the health of so many persons as to involve the 
interests of the public at large. 

h. Relation to private nuisance. Unlike a private nuisance, a public nuisance does not necessarily 
involve interference with use and enjoyment of land. A public nuisance as such does not afford a 
basis for recovery of damages in tort unless there is particular harm to the plaintiff, as stated in § 
821C. When the particular harm consists of interference with the use and enjoyment of land, the 
public nuisance may also be a private nuisance, as when a bawdy house that interferes with the 
public morals and constitutes a crime also interferes with the use and enjoyment of land next door. 
In this case the landowner may recover either on the basis of the particular harm to him resulting 
from the public nuisance or on the basis of the private nuisance. 

i. Action for damages distinguished from one for injunction. There are numerous differences 
between an action for tort damages and an action for an injunction or abatement, and precedents 
for the two are by no means interchangeable. In determining whether to award damages, the 
court's task is to decide whether it is unreasonable to engage in the conduct without paying for the 
harm done. Although a general activity may have great utility it may still be unreasonable to inflict 
the harm without compensating for it. In an action for injunction the question is whether the activity 
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itself is so unreasonable that it must be stopped. It may be reasonable to continue an important 
activity if payment is made for the harm it is causing, but unreasonable to continue it without 
paying. 

On the other hand an award of damages is retroactive, applying to past conduct, while an injunction 
applies only to the future. In addition, for damages to be awarded significant harm must have been 
actually incurred, while for an injunction harm need only be threatened and need not actually have 
been sustained at all. (See § 821F, Comment b). To maintain a damage action for a public nuisance, 
one must have suffered damage different in kind from that suffered by the general public; this is not 
necessarily true in a suit for abatement or injunction. (See § 821C). 

This Chapter is concerned primarily with rules governing actions for damages. Rules governing suits 
for injunctions are treated in a general fashion in Chapter 48. Sometimes statements are made in 
this Chapter about rules governing suits for injunction or for abatement; on these occasions this will 
be specifically indicated. (Cf. § 822, Comment d). 

REPORTERS NOTES: This Section is new. 

Comment a: Examples of public nuisance are: Interference with the public right of passage on the 
highway: James v. Hayward, Cro.Car. 184, 97 Eng.Rep. 1184 (1631) (gate across highway); lown 
.Q.L12L~Y{@~.t!§._y--,-. .§.[!,lJ2.R~LJ]J.J.O.~! ... 4.e2-,J)'§J~:LJ;.,_Z;;2.J12QJ3J (exca vat ion) i .~!g!§._~lCL.~J.,Jj.Qftm.g..rJ.'-y., 
Swift & Co., 127 Kan. 817. 275 P. 176 (1929) (blocking with vehicles); Lynn v. Hooper, 93 Me. 46. 
44 A. 127 (1899) (frightening horses); Leahan v. Cochran, 178 Mass. 566,60 N.E. 382 (1901) (ice 
on sidewalk); Lamereaux v. Tula, 312 Mass. 359, 44 N.E.2d 789 (1942) (same); State ex reI. 
Q§ti.~.OJJ.§ .. y', ... Ci.t'y' ... Q.tV?.oJtgjjg..t.J.t9. ... MQ,.f:\'p'.p'., .. ~.Q§L.9._1_S-,-W.,-.tQ.Q~UJ9..Q.§J. (n 0 is e fr i 9 h te n i n g horses); 
Gleason v. Hillcrest Golf Course, 148 Misc. 246,265 N.Y.S. 886 (1933) (golf balls knocked into 
highway); Salisbury v. United Parcel Serv., 203 Misc. 1008, 120 N.Y.S.2d 33 (1953) (double 
parking); McFarlane v. City of Niagara Falls, 247 N.Y. 340, 160 N.E. 391 (1928) (defective 
sid ewa I k); .I;Ii.~.J~Q.!d.Qty'._y'.,-.M9s.1QI[~~.?_.Qr.QY-~_~Cg~gIlD.g ... S..~n(-,.1. .. 9J. .. ~J.~.<;:-,lQ .. ~1.2.,_1.1.LN!.Y.!.~ ... 2~L2Ql 
(1978) (sign in highway right of way); Pilgrim Plywood Corp. v. Melendy, 110 Vt. 12, 1 A.2d 700 
(1938) (blocking passage). 

Interference with use of public place: Adams v. Commissioners of Town of Trappe, 204 Md. 165, 102 
A!.~.g ... !?";?_Q .. .c12S.1.1 (encroachment); Watertown v. Cowen, 4 Paige 510 (N.Y.1834) (building 
obstructing public square); Rung v. Schoneberger, 2 Watts 23 (Pa. 1833) (stable and shed erected 
on public square). 

I nterfe re n ce with n a v i gat ion of strea m s: ~.9.!:y'Sl.LY.!..~£1.!L£~i1.[Q../...1,..,-..8..!._~~-,-1!.. . .R,.J:.9_!..t.l5_!'.f.,-)_~ 4 
(C.C.CaI.1906); Claim of Gypsum Carrier, 465 F.Supp. 1050 (S.D.Ga.1979); Swain & Son v. 
Chicago, B. & Q. R. Co" 252 III. 622,97 N.E. 247 (1912); Tuell v. Inhabitants of Marion, 110 Me. 
460,86 A. 980 (1913); Willard v. City of Cambridge, 85 Mass. (3 Allen) 574 (1862); Piscatagua 
.~_Cj.y':. .. ~Q., .. Y. ..... NgVf . .Y.Q.r.k, .. N! ... ti., .. ~ ... Ij .. _.R-,.~.Q.,.l .. §.9...f., .. .J§.£ .. (Q,-M.~_~~.:J!?.2~1; .. y'J.S!.p'g.b.D._y'!_~Q_qrQ_Qf..~.Q'\'!!lty 
Comm'rs, 96 Minn. 276, 104 N.W. 1089 (1905}j Wakeman v. Wilbur, 147 N.Y. 657,42 N.E. 341 
(1895); Commonwealth v. Barnes & Tucker Co., 455 P. 392, 319 A.2d 871 (1974), on remand, 23 
Pa.Cmwlth. 496,353 A.2d 471 (1976), aff'd, 472 Pa. 115, 371 A.2d 461 (1977), appeal dismissed, 
.1J1JJ.!~ ..... !?"QL_2.a._~,.q;., .. J§.L.;;_4.J.,-,.f;.g.!lQJ?5..l.;t,9.'?_n.';' §S!tgs ~,._N.Qn.tJg[!l.P.9..<;:.,-E-,-..c_Q:.L..Q£Wl~.,"§"4.L;?.4 
N.W. 494 (1885). 

Interferences with the public health: Seigle v. Bromley, 22 Colo.APR. 189, 124 P. 191 (1912) (hog 
pe n) i Q.~!IgJ1JLy',._Q'y'.?'Q.o.l .. 2'?'J .. .IH .... ]'1?L_.l.tLN.,.I;.!._1.1.~._Ct~.L!?) (keepi ng diseased ani ma Is; f~.ygLg.JL! 
Board of Supervisors of Webster County, 202 Iowa 1019,210 N.W. 139 (1926) (same); City of 
Ludlow v. Commonwealth, 247 Ky. 166,56 S.W.2d 958 (1933) (defective sewers); Michigan State 
Chiropractic Ass'n v. Kelley,. 79 Mich.App. 78g e 262 N.W.2d 676 (1977) (practice of medicine 
without license);!j.9.y.?~L.y.! .. CS!!.g.VfS!L .. UJLN,.!:l_! .. §Z9J.2.l?g .. A.!.?.{;L4~2.l1.976) (septic system)~ SJ_qtgJ~.?S 
reI. Marron v. Compere, 44 N.M. 414, 103 P.2d 273 (1940) (incompetent practice of medicine); Mills 
v. Hall & Richards, 9 Wend. 315,24 Am.Dec. 160 (N.Y.1832) (malarial pond); Gay v. State, 90 
Tenn. 645, 18 S.W. 260 (1891) (hog pen)~ Donley v. Boettcher, 79 Wis.2d 393,255 N.W.2d 574 
(1977) (building unsafe for human habitation). 
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Interferences with public safety: Browning v. Belue, 22 Ala.ApR. 437. 116 So. 509 (1928) (vicious 
dog); Liber v. Flor. 160 Colo. 7, 415 P.2d 332 (1966) (explosives stored near highway); Keefer v . 
. s.tiit~L_12.~Llo.Q,_~_$~.l_2.2.J:':L_I;_' __ §_~9_l121Q.1 (b la sti n g ); ~t?l t~.~2L[~.L'_.!Jgp._~lO'~ __ .Y_'_J;:X<;.~.!§j9.L!?.9Vv:Q~L(:ib. 
259 Mo. 254, 169 S.W. 267 (1914) (stored explosives); Long v. Crystal Refrigerator Co" 134 Neb. 
44,277 N.W. 830 (1938) (building dangerous to highway); McAndrews v. Colierd, 42 N.J.L. 189,36 
Am.Rep. 508 (1880) (stored explosives); Jenne v. Sutton, 43 NJ.L. 257, 39 Am.Rep. 578 (1881) 
(fi rewo rks in th e st reets ); .l.9.o.gjm.Y ...... £.L~y..Qf..N~~_.Y.Q[~.l __ H~.Q_ . .N_'_Y_'._4~kZ.2 __ N.,!;_, __ §_~U.Jl9._Q_41 (sa me) ; 
Yft~k§L.Y .. __ .N.y.?L_2 . .5..~._AJ2P..,.Qly.,. __ ~J_~.L.J_§ __ N_,.Y.'_S_,2.Q ... .?.12L a p p. den i ed, 2.5_9 . .AQP'-,_Q1Y-,._Z~Z.l. __ ULN_,'y',_S_,_2_g __ .z2J 
(1939) (vicious dog); _?aylor v. Enterprise Elec. Co., 110 Or. 231, 222 P. 304 (1924); reh. denied, 
11.0 Or. 231, 223 P. 725 (1924) (uninsulated power wires near highway); Pucci v. Aigiere, 106 R.I. 
411. 261 A.2d 1 (1970) (delapidated building); State ex reI. Swann v. Pack, 527 S.W.2d 99 
.lT~n.o-,_l~.z.~j ce rt. den i ed, .12.4..J,LS-,..9.~_4J __ .2_§._S._!~t, __ H29..L_1:L_l.,--I;.d..._£g ___ ~J!9._JJ..3.LGJ. (s n a ke han d lin gat 
religious ceremony); Parker v. City of Fort Worth, 281 S.W.2d 721 (Tex.Civ.App.1955) (keeping 
fireworks in city). 

Interferences with the public morals: .&;ngJ.§_y_,-._S.tg.t~J __ ~J._t\slf., __ 1.2~.I. .. 9_QJ?,_2_r;L9.J?_iHl9..;?2J (gaming); 
State ex reI. Williams v. Karston, 208 Ark. 703, 187 S.W.2d 327 (1945) (same); Weis v, Superior 
Court of San Diego County, 30 Cal.App. 730, 159 P. 464 (1916) (indecent exhibition); Federal 
Amusement Co. v. State, 159 Fla. 495, 32 So.2d 1 (1947) (indecent performances); City of Chicago 
'y_, ___ ~b.9.yJ].LIJ.L __ 22~_J.u.! __ Q9.-, __ J_Q_1J~L.f.,--.2_Z.4_1.t~J_:D. (i n d ece nt ex hi b iti 0 n); (;j!:"y"_QLC_bl!;:.g_gQ_v.:, __ c.~~.QJ.9.<..z;! 
1I1.2d 423,389 N.E.2d 526 (1979) ("massage parlor"); Nuchols v. Commonwealth, 312 Ky. 171,226 
S.W.2d 796 (1950) (indecent exposure); Brown v, Perkins, 78 Mass. (12 Gray) 89 (1858) (illegal 
liquor establishment); State ex reI. Wilcox v. Ryder, 126 Minn. 95, 147 N.W. 953 (1914) (bawdy 
house) ;Stg.t~ __ y' .. __ £.g.o.tYJ. __ 2_QZ __ M_Q_,A_~9._,. __ tQ_2_s..!..W., __ tQl.~_Lt9._QZJ (bu Ilfi 9 ht); .s.t9.!§ __ §Kn~LIg.Qg_y'.,_)_Q.y.nJ, 
341 Mo. 788, 110 S.W.2d 737 (1937) (gaming device); State ex reI. Leahy v. O'Rourke, 115 Mont. 
502. 146 P.2d 168 (944) (gaming); State ex reI. Johnson v. Hash, 144 Neb. 495, 13 N.W.2d 716 
-,1944) (same); Crawford v. Tyrrell. 128 N.Y. 341, 28 N.E. 514 (1891) (bawdy house); State v . 
. C..tl.rl~p.J. __ !?':5. __ N_,_C._,_52_~.r ___ ;?'_2._J1m,_R~Q,_Zl~j_H?_$_tl (pu b I ic profa n ity); .s.tg_t~y', ___ !;lrQ_w_nJ .. l.2_L N. ~_!_.}QJ.I_2_Q 
S.E.2d 286 (1942) (gaming); State v. Navy, 123 W.Va. 722, 17 S.E.2d 626 (1941) (bawdy house); 
State ex reI. Trampe v. Multerer. 234 Wis. 50,289 N.W. 600 (1940) (gaming). 

Interferences with the public peace: Rex v. Smith, 2 Strange 704, 93 Eng.Rep. 795 (172S) (nOise); 
M9..t:tllJ.'y_, __ S1.CLt~.l_§Z_._~ig_,A.Rp._!_2Q.~.I_.'!_Q . .s.-,&;_,2_g2.?_4_119..4Ql (d i so rd erl y h 0 u se ); S.t.91~ __ ~x_n~J.!. 
Kleinschmidt v. Moon, 202 S.W. 609 (Mo.App.1918). rev'd, 209 S.W. 878 (1919) (noisy, rowdy beer 
house); McMillian v. Kuehnle, 76 N.J.Eq. 256, 73 A. 1054(909) (Sunday baseball); State v. 
Berman, 120 N.J.L. 381. 199 A. 776 (1938) (disorderly house); People v. Rubenfeld, 254 N.Y. 245, 
JZ2J\I..!.E_, __ 4_$.2 . .i1.~~.QJ (n 0 i s e ); :?J.9.t§ __ y'_, ___ I;.Y.~Ib .. ~mtt_29._~Ji,--C...J?JJ2.t_tQ.Q. __ ~.!....~_.l.;?'~_Ll2;i21 (n oi sy, rowd y 
dance hall); Prijatel v, Sifco Industries, Inc" 47 Ohio Misc. 31, 353 N.E.2d 923 (1974) (whine of 
machine); State v. Turner, 198 S.c. 487, 18 S.E.2d 372 (1942) (same); Town of Davis v. Davis, 40 
W.Va. 464, 21 S.E. 906 (1895) (noise). 

Interferences with the public comfort: Transcontinental Gas Pipe Line Corp. v. Gault, 198 F.2d 196 
(4th Cir. 1952); Fort Smith v. Western Hide & Fur Co .• 153 Ark. 99,239 S.W. 724 (1922) (odors); 
Acme Fertilizer Co. v. State, 34 rnd.App. 346. 72 N.E. 1037 (1904) (same); Wesson v. Washburn 
I[QD._~.9-,.,-__ 9..:5.J19._~_~_!_.inj~llim}..2_~J....2Q-'101. D ~~ . .J.!?l.f.l.!?§§J. (fa eto ry ); pe_QQ!~v.:.!..J)et ro it W_b.Lt!LL§"CLQ 
Works. 82 Mich. 471, 46 N.W. 73S (1890) (odors and fumes); Potashnick Truck Servo v. Ci!Y of 
Sikeston, 351 Mo. 50S, 173 S.W.2d 96 (1943) (odors); Karpisek v. Cather & Sons Constr. Inc" 174 
Neb. 234, 117 N.W,2d 322 (1962) (dust); Ballenger v. City of Grand Saline, 276 S,W.2d 874 
n~_~_!.ci.y'!_~Qp..!J9._55J,. 

Comment b: For resort to the common law, either in the absence of a definition or under a very 
general one, see Engle v. State, 53 Ariz. 458,90 P.2d 988 (1939); Keefer v. v. State. 174 Ind. 588, 
9._2J~_!_E, ___ g_~§_..ct2_19.J;. :?'9..R.b'§Lv.:, .. _~!f:l.t~.t __ l9_9._JmL ___ 1ZL_§J, ___ ~,-J;;-,-.2_tJ ___ L19._Q11;. _(19...lJrrLy', __ ~_QD.1mQ[LW"§il!.tb.L 
490 S.W.2d 748 (Ky. 1973); State v. De Wolfe, 67 Neb. 321, 93 N.W. 746 (1903); Town of Prebel v. 
Song Mountain. Inc .. 62 Misc.2d 353,308 N.Y.S.2d 1001 (1970) (rock concert). 

Comment c: Statutes. The normal problems revolve around interpretation of the statute. But 
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limitations may exist. 

Statute unconstitutionally vague: State ex reI. Faches v. Wedelstedt, 250 N.W.2d 64 (Iowa 1977) 
(" lewd n ess"); .C;g.oJ1J.~.I5_~lL!£l5yJ~l.errg~..?I ... ~_:?1 .. S..Q,.Z.!L1.~_L(bg.,_t92§J (sa me); .~flQ[9_~~y', ... c.Qm>-..Y., 
Town of Berlin, 135 Vt. 353, 376 A.2d 342 (1977) ("obscenity"). 

Statute overbroad: Welton v. City of l.os Angeles, 18 Cal.3d 497, 134 Cal.Rptr. 668, 556 P.2d 1119 
n9.2§J;.V.,.S.,_.Mi.o.Lo.Q. .. ~ ... I;;.~p'.!Qr.g.t.[QD...y. ... J;jtY .. QU?.~q.ttyy.ll!.~.L._5.1.~ . .s.,_W.,.2_~L~.J.~ .. _(l~Y,-19..z.7.) (p ro hi b i ti 0 n 
rather than regulation). 

Statute cannot make something a nuisance if it is not one in fact: Ace Tire Co. v. Municipal Officers 
of Waterville, 302 A.2d 90 (Me.1978) (junkyard); !<adash v. City of Williamsport, 19 Pa. Cmwlth . 
. Q4J..L._~.,:tQ . .8-,_2Q.J?JJ_O..2.Z.2) (sa me). 

But cf. Village of Gurnee v. Depke, 114 IfI.App.2d 162,251 N.E.2d 913 (1969) (same); Markham 
P.dvertisinq Co. v. State, 73 Wash.2d 405, 439 P.2d 248 (968), appeal dismissed, 393 U.S. 316, 89 
5..,-~J, ... 2.~.~.L .. Z1 ... L.,.I;;.g.:.2.g ... 21.2 . ..c12§.2J.< reh. den i ed, .;?2J ... W.,.S..c. .. Ul}I ... 1?9._.S..·.~L§.21/ ... ;?J, .. b,.Eg.'-2.g ... ~.1~_(J.9.J?2} 
(legislature may declare a lawful business to be a public nuisance). 

Statute may make conduct a nuisance regardless of good faith attempt to comply: State v. Lloyd A. 
fr.y .. BQQfjD.9...r;g.:.L.}.lQ ... ~j'O'D.,_5_~_~.L .. 2:4.9_J~,U"i..· .. ~.g.J?~2 .. 09..Z9J. (p la nt em issi 0 n s) . 

Comment d: That a public nuisance is criminal in character, see Kernan v, Gulf Oil Corp., 231 
F.5upp. 339, (E.D.Pa.1964), aff'd, 341 F.2d 920 (3rd Cir. 1964); Rodgers v. Ray, 10 Ariz.ApR. 119, 
:4.5..Z .. f!2Q2~1_0.2.9..9.1~ ,s..t.g.t~.y.'-.C!.Q.$.gL.}_!?_IQ.w..g_.;iZ9_.{JJ?zZl;.r;.'-E.[~~ .. f9.~.~.lnq_J;;Q,_y.! ... ~.g.!JJtlg~.rJ. .. ~JJ ... K~< 
~ 223 S.W.2d 356 (1949); State ex reI. Maples v. Quinn, 217 Miss. 567,64 So.2d 711, 712 
(1953); State v. Everhardt, 203 N.e. 610, 166 S.E. 738 (1932); Dickey v. Alverson, 225 N.C. 29,33 
.S.E.2d 135 (1942); State v. Turner, 198 S.c. 487, 18 S.E.2d 372 (1942); State v. Malmquist, 114 
.Y.t, ... 9..§.I.._4.Q_8.!..2_Q..!?l4 .. 'O.~_4.4J.;_ WltLt~ .. y.,_IQ.\~D-Qf.~.~LlpgQ_~..LJ.Z;?, .. v.Q.!_§J..Q.J .. .l . .s..,.t;.!.z.Q2.9.9_iJ.2~.3.J~. E.q.w.g!.! 
v. Bentley & Gerwig Furn. Co., 34 W.Va. 804, 12 S.E. 1085, 1086 (1891); Schiro v. Oriental Realty 
Co" 272 Wis. 537, 76 N.W.2d 355 (1956). 

The defendant may be liable in tort though immune to criminal prosecution. See Urie v. Franconia 
l:9..Q.~.r.J;;Q.m.'.r .. J.Q.z..N.!.tl.:._U.L . .2J!;l_8.,.2..g._;?§.Q.Jl9._Q§J (I eg is la ti ve sa n cti on); .s.tQ!.~_.§~ . .rg!.! ... e.Q.gXQ .. 9...f 
~omm'rs v. WOR-TV Tower, 39 NJ.Super. 583, 121 A.2d 764 (1956) (same); Dubois v. City of . 
Kingston, 102 N.Y. 219, 6 N.E. 273 (1888) (municipal corporation); Cohen v. Mayor of New York, 
113 N.Y. 532, 21 N.E. 700 (1889) (same). 

Comment e: Balancing to determine unreasonableness as in private nuisance cases: Maykut v. 
Plasko, 170 Conn. 310, 365 A.2d 1114 (1976) (operating a "corn cannon"); Pollock v. Georgia 
Power Co., 141 Ga.App. 678, 234 S.E.2d 107 (1977) (emissions); United States v. Dixie Carriers, 
JD.~." .. .4§Z .. E ... 5..!J.RR.!....LI,l..§_.cE.J2.J._q'-1~Zm (0 i I s pill); .S.t.9Je_.p..~t[~ .. Qf..ED.Yi.m.D.Dl~.o.t.gLP.[Qt~_~ti.Q.O._y-' ... I;x.x..Q'O' 
Corp., 151 N.J.Super. 464,376 A.2d 1339 (1977) (pollution of state waters); Captain Soma Boat 
Line v. City of Wisconsin Dells, 79 Wis.2d 10,255 N.W.2d 441 (1977) (obstruction of navigable 
stream by bridge); State v. H. Samuels Co" 60 Wis.2d 631, 211 N.W.2d 417 (1973). 

Comment f: Effect of compliance. See: 

Not a public nuisance if in full compliance: Harrison v. Indiana Auto Shredders Co" 528 F.2d 1107 
fZtb ... QL._12?'.5.J.l )_Q.b.Jl~.QD.._Y.,.J?rY..9.0.t ... ~.~.Q_s..Q.'-2..g .. !l:~J .. .cAlg., .. J.9.1.7.1i .. lJo.!Q.o .. ~j.tY. .. Y.J ... S.Q.!Jt.ll§rJJ..P..g.~.~ .. c.Q.,.< 
261 Cal.App.2d 277,67 Cal.Rptr. 816 (1968); Orpheum Bldg. v. San Francisco Bay Area, 80 
Cal.App.3d 863, 146 CaLRptr. 5 (1978); Mayor and City of Savannah v. Palmerio, 242 Ga. 419, 249 
S.E,2d 224 (1978); State ex reI. Brown v. Rockside Reclamation, Inc., 48 Ohio App.2d 157,356 
N.,.I;.,.2.Q..2~_~_.Lt9.2.~J.j. a ff' d, 1ZJ!_OlQ_S_t,ZQ . .?QI .. .J.5.1J:LI; .... 2Q_ 44{H.t9. 7 Q.1,;, S.mj.tILy~..S!..oD.~..?.?..S!e Va II e.y' 
Authority, 436 F.5upp. 151 (E.D.Tenn.1977). 

May be a nuisance because of way in which activity is conducted. Varjabedian v. City of Madera, 20 
Cal.3d 309. 142 Cal.Rptr. 429, 572 P.2d 43 (1977); Hauser v. Calawa, 116 N.H. 676. 366 A.2d 489 
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(1976); State v. Waterloo Stock Car Raceway, Inc., 96 Misc.2d 350,409 N.y.s.2d 40 (1978); 
Winget v. Winn"Dixie Stores, Inc" 242 S.c. 152, 130 S.E.2d 363 (1963). 

Judicial deference to administrative action: ~1fl.!.E; ... ~~_r.~L, ... 1:'19IY.~JLy'.,-.IjIL~QmLP_L!.Q.,._$.~r.y.,._.~.<2,-,J~.5J~·~L._M! 
165, 510 P.2d 98 (1973). 

Comment g: Interference with public right: Compare Smith v. City of Sedalia, 152 1'>10. 283, 53 
S.,.w., .. 2.QLLill9..21 (pollution interfering with riparian rights), withS.t.g!.~ .. ~~J.~L __ .W.~.gr...y., .. S.Q[.i.D.9fL~.I.Q 
~iq~.J~~ ... I;J.~~., .. ~.9.!.t ... 2iH .. S..,w.., .. 242 .. .o~.Q.,AQP'_ .. l~.l~l (po II utio n ki II i n g fi sh). 

See also Rex v. Lloyd, 4 Esp. 200, 170 Eng.Rep, 691 (1802); Soap Corp. of Arnerica v. Reynolds, 
178 F.2d 503 (5th Cir. 1950); District of Columbia v. Totten, 55 U.S.APR.D.C. 312, 5 F.2d 374 
.U.~.Z.~J~ .. ~lJ~~.m9.~t~r._'!L:. .. ~.9J,J.Lp..<2n .. ~.<2Y.ntY . .E9.ir..l\~?.JJ.L.11.1._~_CUJ . ....515 ,--?~§ __ E,.2.g __ JEJ?jl.9._?~l;. No !!QIl 
Shores v. Carr, 81 Mich. App. 715, 265 N.W.2d 802 (1978): Biggs v. Griffith, 231 S.W.2d 875 
(Mo.App.1950); King v. Morris & Essex R. Co., 18 N.J, Eq. 397 (1867); People v. HST METH, Inc" 
74 Misc.2d 920, 346 N.y.s.2d 146 (1973), affd 352 N.Y.S.2d 487,43 A.D.2d 932 (1974). Solar Salt 
~.Q., .. 'y' .... S.Q.!-!tJ]gr.o..'p'.g.~.,.Tr.g.o.?.R.:. .. CQ!.r._?._!?.5. .. P',.2Q ... 2.~9._0)!g.l1.J2'?"9.t .. VY..QQQ~.'y", .. RQ.~k.J:U.U .. E.~r.tU.l~~.LC9 .. -,_lQ.Z. 
S.C. 442, 86 S.E. 817 (1915); Napro Devel. Corp. v. Town of Berlin, 135 Vt. 353, 376 A.2d 342 
(1972); Hartung v. County of Milwaukee, 2 Wis.2d 269, 86 N.W.2d 475, 87 N.W.2d 799 (1958). 

On the statutes defining public nuisance as an interference with a "considerable number of people," 
see Wade v. Campbell, 200 Cal.App.2d 54, 19 Cal. Rptr. 173 (1962); People v. Rubenfeld, 254 N.Y. 
245,172 N.E. 485 (1930); Boudinot v. State, 340 P.2d 268 (OkI.1959); Ballenger v. City of Grand 
Saline, 276 S.W.2d 874 (Tex.Civ.App.1955). 

It is enough that there is interference only with those who come in contact with the condition or 
activity in the exercise of the public right, Dean v. State. 151 Ga. 371, 106 S.E. 792 (1921): 
Hackney v. Stat~Ind. 494 (1856); State v. Hooker, 87 N.W.2d 337 (N.D.1957); Finkelstein v. 
~.lty' .. QtS.9.QlJJ.QgL.J.Q.Q. . .Q1sL.2.2L. .. ~'}4.P..!._1~rz.L12l~.ll 'p"g.r.~~.r..y',.J;jly' .. .QtfQ[t.W_Q.!1b...2JU .. S..,.YY..!.2.Q . .z2.1 
(Tex.Civ.Apo.1955), 

On interference with some public right when a considerable number of people are affected intheir 
private rights r see City of Fort Smith v. Western Hide & Fur Co., 153 Ark. 99,239 S.W. 724 (1922) 
(odors from furs stored in midst of city); Atl.g!JJg .. P.r.Q.~~5?'.[!JQ..~Q.,.'y., ... eIQw.o.l_2.2.z..~g,--.Z.Q.~ .... _tz.~ ... S.,.!;!l.Q 
752 (19711 (rendering plant); State v. Rocker, 52 Hawaii 336,475 P.2d 684 (1970) (indecent 
exposure); Town of Mount Pleasant v. Van Tassell, 7 Misc.2d 643. 166 N.Y.S.2d 458 (1957), affd, § 
A.D.2d 880, 177 N.Y.S.2d 10lD (1958) (odors, rats and flies from piggery); State v. Waterloo Stock 
.C~1.r. .. gg.~~~l'tY..l .. IJ1<;'!.I .. 2.g ... {'1j§_<;.,.2.~LJ5..0..s--:!:~iU:LY.!.$.2_(;L4.Q ... U21.~.l (stockca r ra ce track); J?fl.J.t;;.~~LY.:. 
Carolina Midland R. Co., 54 S. C. 242,32 S.E. 358 (1899) (public health affected by malarial 
waters); Dworkin v. Town of Lakeview. 327 S.W.2d 351 (Tex.Civ.App.1959) (odors, noise and dust 
in the streets). 

Comment h: Relation to private nuisance: See Tedescki v. Berger, 150 Ala. 649, 43 So. 960 
(1907); Lind v. City of San Luis Obispo, 109 Cal. 340,42 P. 437 (1895); Rynsburger v. Dairymen's 
Fertilizer Co-op, Inc., 266 Cal.App.2d 269, 72 Cal. Rptr. 102 (1968): Seigle v. Bromley, 22 Colo.App. 
J~2-, .. 1.2.4.J?.! .. .l_9.J._L:t~J2).;. MgyJS1!! .. Y.~ ... P'Jg.?JsQ...._ll~_CQD_O ... _~.lQL .. ~.§_~_8.!.2.d....U.l4 .. J12? 61;. P'j~ld~LQf 
Columbia v. Totten, 55 U.S. App.D.C. 312, 5 F.2d 374 (1925). cert. denied, 269 U.S. 572,46 S. Ct. 
21, 70 L.Ed. 412 (1925); Bishop Processing Co. v. Davis, 213 Md, 465, 132 A.2d 445 (1957); 
Wesson v. Washburn Iron Co" 95 Mass. (13 Allen), 95 90 Am.Dec, 181 (1866); Crawford v. Tyrrell. 
J.2.~ ... N.!Y..! ... ~:4J., __ .2.B. .. N ... E., ... ;?11 .. ll~.9._11.; .. ~QQ9.[tIIJ.g.!J.?.tr.L~~r.J.o.r;:.! .. y", . .c.Q.o.?'.Q.U.qgt~g._f;.c;!.l~.Q.o. .. ~9.,-,._<n_.N...Y.!.2Q 
564, 394 N.Y.2d 169, 362 N.E.2d 968 (1977); McManus v. Southern R. Co., 150 N.C. 655, 64 S.E. 
766 (1909); Costas v. City of Fond du Lac, 24 Wis.2d 409, 129 N.W.2d 217 (1964). 

Co m men t i: Da mag es and i nj u n cti 0 n. S ee .tLqr.[i~Qn._'L,..J..Il(;Hg.lli! .. ~.Y.1Q~.bI~d (~L~r.$...c..Q.!.l_.~.2.B. . .F..,.2.q.JJ.Q.z 
(7th Cir. 1975); Mcquade v. Tucson Tiller Apts., Ltd., 25 Ariz.App. 312, 543 P.2d 150 (1975): City 
of Newport v. Emery, 262 Ark. 591. 559 S.W.2d 707 (1977); Welton v. City of Los Angeles, 18 
Cal.3d 497, 556 P.2d 1119, 134 Cal.Rptr. 668 (1976); Helix Land Co .. Inc. v. City of San Diego, 82 
Cal-Agp.3d 932, 147 CaLRptr. 683 (1978); Health Clubs, Inc. v. State ex reI. Eagan, 338 So.2d 
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1324 (Fla.App. 1976); Boomer v. Atlantic Cement Co., 26 N.Y.2d 219,309 N,Y.s.2d 312, 257 
N.E.2d 870 (1970), on remand, 340 N.Y.S.2d 97, 72 Misc.2d 834 (1972). Jacobson v. Crown 
Zellerbach Corp., 273 Or. 15, 539 P.2d 641 (1975). 

CROSS REFERENCES: ALR Annotations: 

Right to maintain action to enjoin public nuisance as affected by existence of pollution control 
age n cy. J!Q .. A,.L..,.8".~~L9_Q.!?,_ 
Abutting owner's liability for injury from ice formed on sidewalk by discharge of preCipitation due to 
artificial conditions of premises. 18 A.L.R.3d 428. 
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C),S. Nuisances §§ 2-7, 9, 14, 18,20 et seq., 66, 102, 160. 
West's Key No. Digests, Nuisance 59 et seq. 
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Restatement of the Law, Second, Torts § 834 

To search Annotated Case Citations to this Rule 
To view the Table of Contents for Torts, Second, Enter =2 

RESTATEMENT OF THE LAW, SECOND, TORTS 

Copyright 1979, American Law Institute 

RULES AND PRINCIPLES 

Division Ten - Invasions of Interests in Land Other Than By Trespass 
Chapter 40 - Nuisance 

Topic 4 - Persons Liable 
Title A - Liability Resulting from Active Conduct 

§ 834 PERSONS CARRYING ON AN ACTIVITY 

One is subject to liability for a nuisance caused by an activity, not only when he carries on 
the activity but also when he participates to a substantial extent in carrying it on. 

COMMENTS & ILLUSTRATIONS: Comment: 

a. The rule stated in this Section applies to liability for either a private nuisance, as defined in § 
821D, or a public nuisance, as defined in § 821B. 

b. Activity. The term "activity," as used in this Section, means acts of one person or of several 
persons engaged in a common enterprise. The term includes all acts that are a cause of harm to 
another's interest in the use and enjoyment of land. These activities fall into two general classes, 
those that cause harm only so long as the activity continues -- such as directly sending noise, 
smoke/ heat or gases over neighboring land -- and those that create physical conditions that are 
harmful to neighboring land after the activity that created them has ceased -- such as structures, 
excavations, cesspools, piles of refuse, bodies of water, oil and other substances. 

c. Participation in activity. One participates in carrying on an activity that either directly or through 
the creation of a phYSical condition causes an invasion of another's interest in the use and 
enjoyment of land, not only when he acts for his own benefit, but also when he acts in the capacity 
of servant/ agent or independent contractor. One is not relieved from liability merely because he 
acts for another's benefit rather than his own. A person also participates in an activity when the acts 
are done by his servants or agents with his authority or within the scope of their employment. For 
the rules by which a principal's liability for the torts of his servants or agents are determined are 
stated, see the Restatement, Second, Agency, §§ 215-249. On independent contractors, see § 427A. 

d. Substantial participation. When a person is only one of several persons participating in carrying 
on an actiVity, his participation must be substantial before he can be held liable for the harm 
resulting from it. This is true because to be a legal cause of harm a person's conduct must be a 
substantial factor in bringing it about. (See §§ 431-433, and § 876). When there is reasonable 
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doubt, the question is for the trier of fact (See § 434). Thus if the operation of a dance hall 
unreasonably interferes with the comfortable enjoyment of a neighboring residence, the proprietor is 
liable, but a patron normally does not participate in the objectionable activity to such an extent as 
to justify imposing liability upon him for the invasion. Likewise, a workman employed with others to 
dig a cesspool does not participate to a sufficient extent to justify holding him liable for harm to 
another's land caused by its negligent use. 

e. Continuing liability for harmful physical conditions. Activities that create a physical condition 
differ from other activities in that they may cause an invasion of another's interest in the use and 
enjoyment of land after the activity itself ceases. When the invasion continues only so long as the 
activity is carried on, a person who ceases to have any part in the activity is not liable for the 
continuance of the invasion by others. But if the activity has resulted in the creation of a physical 
condition that is of itself harmful after the activity that created it has ceased, a person who carried 
on the activity that created the condition or who participated to a substantial extent in the activity is 
subject to the liability for a nuisance, for the continuing harm. His active conduct has been a 
substantial factor in creating the harmful condition and so long as his condition continues the harm 
is traceable to him. This is true even though he is no longer in a position to abate the condition and 
to stop the harm. If he creates the condition upon land in his possession and thereafter sells or 
leases it to another, he is subject to liability for invasions caused by the condition after the sale or 
lease as well as for those occurring before. When the vendor or lessor has created the condition his 
liability continues until the vendee or lessee discovers it and has reasonable opportunity to take 
effective precautions against it. In this respect the duration of the liability differs from that stated in 
§ 839. The rule stated in § 373 (2) as to the liability of the vendor for physical harm is equally 
applicable to this Section, and Comment c under § 373 applies equally here, 

Illustrations: 

1. A and B severally own and possess land through which a stream flows from A's land to B's. B 
erects on his land a dam that causes the stream to overflow the land of A to such an extent that B 
incurs liability to A. A sues B and recovers for the damage to the time of suit. B transfers his land to 
C, who leaves the dam unaltered. The overflow of A's land continues. B is subject to liability to A for 
the continued overflow. 

2. The same facts as in Illustration 1, except that overflow did not occur until after B transferred to 
C, but was substantially certain to and did occur when the spring rains came, B is subject to liability 
to A. 

f. Causation. In some cases the physical condition created is not of itself harmful, but becomes so 
upon the intervention of some other force -- the act of another person or force of nature. In these 
cases the Iiabil ity of the person whose activity created the phYSical condition depends upon the 
determination that his activity was a substantial factor in causing the harm, and that the intervening 
force was not a superseding cause. The principles and problems involved in determining when 
conduct is a legal cause of harm are dealt with in §§ 279-280 (intentional harms), and in §§ 
430-453 (negligent harms). 

g. Rules for determining when a person who has created a harmful physical condition continues 
subject to liability for unintentional bodily harm caused by the condition are stated in §§ 373-376, 
379 and 385. For the relation of those rules to the rule stated in this Section, see Scope Note to this 
Topic. 

REPORTERS NOTES: Comment b: The distinction between nuisances caused directly by activities 
and those caused indirectly through the creation of harmful physical conditions is illustrated in: 
Central Consumers Co. v. Pinkert. 122 Ky. 720,92 S.W. 957 {1906) (operation of water pumping 
plant); .~.!l!§)oL\f...J:::i.$-'lgr..<_UJoooM.~:L2J..<.J._:?_t\,._~2J.oLt2oQ.21 (wooden trough permitting filthy water to 
escape and percolate); Ackerman v. Ellis. 81 N.J.L. 1. 79 A. 883 (1911) (planted trees); Thompson 
v. Gibson, 7 M. & W. 456, 151 Eng.Rep. 845 (1841) (building obstructing a market); Howland v. 
Dover Harbour Board, 14 T.L.R. 355 (1898) (operation of steam engines and cranes). 
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Comments c and d: On participation, see Thomas Circle Ltd. Partnership v. United States, 372 A.2d 
555 (D.CApp,19??); Davis v. Kansas City, 204 Kan. 524,464 P.2d 154(970); Bleeda v. 
Hickman-Williams & Co" 44 Mich.App. 29,205 N.W.2d 85 (1972); Cook Industries, Inc. v. Carlson, 
,;U1.£,.~\Jl!Q...J,t~1.~LW.J2,.Mi~?.,J9..z11j. Q.!.m.§tggQ..Y,"_R.l~.b.!_~lJJ\J.DL~~_~ .. _9J~!,.y'!.~."J32QJ.Hm.9.J.~ J:l.~nd rl~_y,. 
City of Maryville, 58 Tenn.App. 457,431 S.W.2d 292 (1968); Langford v. Kraft, 551 S.W.2d 392 
(Tex.Civ.App.1977), affd, 565 S.W.2d 223. 

Comment e: Continuing liability for condition. See ,K~J'!1~.'i ... y. .•... MQD.Q.r...P-'~.r.~_8.R.g.d;JJJ.~Jlt . .9..~ .. A,2.Q.l::H~. 
(Q.~,!,.C.b.,J.2.~.:3J.;. w.g.tt~r..y', .. .w..~.gn§[, .. 2.2.:? .. KY.· ... 2.2.;i.L_~ .. S.,.w..,2.Q.A2J.J122§J.;. QQr.m.~.o._'L,Jlm~?" .. 1.2 ... M.[jJD.,. 
451 (186?); Curtice v. Thompson, 19 N.H. 471 (1849); East Jersey Water Co. v. Bigelow, 60 NJ.L. 
201, 38 A. 631 (l897); Wilks v. New York Tel. Co., 243 N.Y. 351, 153 N.E. 444 (1926); Merrick v. 
Murphy, 83 Misc.2d 39, 371 N.Y.S.2d 97 (1975): Smith v. Elliott, 9 Pa.St. 345 (1848); Houston & T. 
C. R. Co. v. Lackey, 12 Tex.Civ.App. 229 (1896); Thompson v. Gibson, 7 M. & W. 456, 151 Eng.Rep. 
845 (1841); Roswell v. Prior, 12 Mod.Rep. 635, 88 Eng.Rep. 1570 (1701). 

Comment f: Causation. See Bellflower v. Pennise, 548 F.2d 776 (8th Cir. 1977); California Tahoe 
R~gLQ.o.glJ:~lgJJO.inQ .. Ag~]W_.Y., . .J.~.o.!J.i.!J.g?I ... ~.9..1 . .f.!.ZQ ... W.t.L9.JJJ .. CLc, .. l.9.ZZl.. cert. den i ed, 44:t .. v..,.$.,.J?§4" 
.100 S.Ct. 133, 62 L.Ed.2d 86 (1979). Meloy v. City of Santa Monica, 124 CaI.ApD. 622, 12 P.2d 
1072 (1932); Moore v. Langdon, 2 Mackey 127 (D.C1882); Metropolitan Say. Bank v. Manion. 87 
.Md. 68, 39 A. 90 (1898); Lufkin v. Zane, 157 Mass. 117,31 N.E. 757 (189~ Chibnall v. Paul & 
Son, 29 W.R. 536 (1881). 

CROSS REFERENCES: ALR Annotations: 

Liability for damages to adjacent land or building caused by dredging .. Q2.A"L"R:..J.Q_22§.< 
Rule of municipal immunity from liability for acts in performance of governmental functions as 
applicable to personal injury or death as result of a nuisance. 56 A.L.R.2d 1415. 
Joinder, in injunction action to restrain or abate nuisance, of persons contributing thereto through 
separate and independent acts.:l.~ __ ~.,.l,&Zg_.t2JH,. 
Liability for overflow or escape of water from excavation made in course of construction. 23 A.L.R.2d 
827. 
Liability of municipality or other governmental subdivision in connection with flood-protection 
measures. 5 A.L.R,2d 57. 
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I does not require a trial judge to make a finding of ability to 
pay before ordering restitution." 

In People v. Thomas Shelton Powers, MD., Inc. (1992) 2 
CA4th 330, 343·344 the court of appeal rejected a 
procedural due process attack on the power of a court to 
order restitution and disgorgement of profits to the State (in 
cases where there is no cognizable victim of the unlawful 
practice): "Nor can we agree that our construction of the 
statute in any way deprives defendants of property without 
notice. The property having been gained wrongfully, the 
defendant has no valid ownership interest in it." 

2. [5:5.J Commerce Clause Attacks On §§17200 And 17500: 
Sections 17200 and 17500 do not violate the Commerce Clause. 
[People v. Western Airlines, Inc. (1984) 155 CA3d 597, cert.den. 
(1985) 469 US 1132] In Western Airlines, defendant airline argued 
without success that California's unfair business practice and false 
advertising statutes impinge on interstate commerce, i.e., in that 
case, the extensive federal regulation of airline rate advertising. 

Nowadays, Commerce Clause attacks have had greater success 
framed in terms of preemption. A number of courts have found 
§ 17200 claims preempted "when a detailed federal enforcement 
mechanism for the breach of an obligation created by federal law 
exists." [See e.g., Utley v. Varian Assoc., Inc. (NO CA 1985) 625 
F.Supp. 104, 108 (National Labor Relations Act)] 

In People v. Thomas Shelton Powers, MD., Inc. (1992) 2 CA4th 
330, 343-344 the court of appeal rejected a procedural due process 
attack on the power of a court to order restitution and disgorgement 
of profits to the State (in cases where there is no cognizable victim 
of the unlawful practice): "Nor can we agree that our construction 
of the statute in any way deprives defendants of property without 
notice. The property having been gained wrongfully, the defendant 
has no valid ownership interest in it." 

3. First AmendmentlFree Speech Attacks On §§17200117500 
Claims. Sections 17200 and 17500 have withstood every first 
amendment challenge that has been reported in a published 
opinion. 

a) [5:6.] FaciaVOverbreadth Attacks Versus "As Applied" 
Attacks, In General: Ordinarily, a defendant who wishes 
to attack the constitutionality of a law on First Amendment 
grounds must show that his or her own conduct is 
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Thomas F. Casey III 
Brenda B. Carlson 
OFFICE OF THE COUNTY COUNSEL 
400 County Center 
Redwood City, CA 94063 

650/363-4760 
65 0/363 - 4 034 ( fax ) 

Jayne W. Williams 
Randolph W. Hall 
Joyce M. Hicks 
DEPUTY CITY ATTORNEYS 
One Frank Ogawa Plaza, 6th Floor 
Oakland, CA 94612 

510/238-3601 
510/238 - 6500 (fax) 

Lloyd W. Pellman 
Lawrence Lee Hafetz 
Judy Whitehurst 
LOS ANGELES COUNTY COUNSEL 
500 West Temple Street 
Suite 648 
Los Angeles, CA 90012 

213/974-1876 
2 13/62 6 - 21 0 5 ( fax ) 
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COUNSEL FOR PLAINTIFF(S) 

Terry F. Moritz 
Roger Lewis 
GOLDBERG, KOHN, BELL, BLACK, 

ROSENBLOOM & MORITZ, LTD. 
55 East Monroe Street 
Suite 3700 
Chicago, IL 60603-5802 

312/201-4000 
312/332-2196 (fax) 

Richard S. Lewis 
Joseph M. Sellers 
COHEN, MILSTEIN, HAUSFELD & 

TOLL, P.L.L.C. 
1100 New York Ave., N.W. 
Suite 500 
Washington, DC 20005-3964 

202/408-4600 
202/408-4699 (fax) 

Richard M. Heimann 
Robert J. Nelson 
LIEFF, CABRASER, HEIMANN & 

BERNSTEIN, LLP 
275 Battery Street, 30th Floor 
San Francisco, CA 94111-3339 

415/956-1000 
415 / 956 - 1 0 0 8 ( fax ) 

COUNSEL FOR DEFENDANTS 

Jeff Nelson 
SHOOK, HARDY & BACON, L.L.P. 
1200 Main Street, 27th Floor 
Kansas City, MO 64105-2118 

816/474-6550 
816/421-5547 (fax) 

Frank J. Janecek, Jr. 
Michael J. Dowd 
Stephen P. Polapink 
MILBERG WEISS BERSHAD HYNES & 

LERACH LLP 
600 West Broadway, Suite 1800 
San Diego, CA 92101-5050 

619/231-1058 
619/231-7423 (fax) 

Michael P. Verna 
Mary P. Sullivan 
BOWLES & VERNA 
2121 N. California Blvd. 
Suite 875 
Walnut Creek, CA 94596 

925/935-3300 
925/935-0371 (fax) 

* Diane T. Gorczyca 
SEDGWICK, DETERT, MORAN & 

ARNOLD 
One Embarcadero Center 
16th Floor 
San Francisco, CA 94111-3765 

415/781-7900 
415/781-2635 (fax) 
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COUNSEL FOR DEFENDANTS 

Douglas Kliever 
CLEARY GOTTLIEB STEEN & 

HAMILTON 
2000 Pennsylvania Avenue, N.W. 
9th Floor 
washington, DC 20036 

202/974-1500 
202/974-1999 (fax) 

Michael John Bonesteel 
Steven L. Hoch 
Carolyn Trokey 
HAIGHT BROWN & BONESTEEL LLP 
1620 - 26th Street 
Suite 4000 North 
Santa Monica, CA 90404 

310/449-6000 
310/829-5117 (fax) 

James P. Dorr 
* James B. Vogts 

WILDMAN, HARROLD, ALLEN & DIXON 
225 West Wacker Drive 
suite 3000 
Chicago, IL 60606-1229 

312/201-2000 
312/201-2555 (fax) 

Robert C. Gebhardt 
craig A. Livingston 
SCHNADER, HARRISON, SEGAL & 

LEWIS LLP 
601 California St., Suite 1200 
San Francisco, CA 94108 

415/364-6700 
415/364-6785 (fax) 

Timothy A. Bumann 
BUDD LARNER GROSS ROSENBAUM 

GREENBERG & SADE 
127 Peachtree Street, N.E. 
Suite 715 
Atlanta, GA 30303 

404/688-3000 
4 04/68 8 - 08 8 8 ( fax ) 

Edwin W. Green 
Kimberly A. Donlon 
ALLEN, MATKINS, LECK, GAMBLE & 

MALLORY, LLP 
515 South Figueroa Street 
7th Floor 
Los Angeles, CA 90071-3398 

213/622-5555 
213/62 0 - 8 816 ( fax ) 

William M. Griffin III 
FRIDAY, ELDREDGE & CLARK 
2000 First Commercial Bldg. 
400 West Capitol 
Little Rock, AR 72201 

501/376-2011 
501/376-2147 (fax) 

R. Dewitt Kirwan 
Robert N. Tafoya 
AKIN, GUMP, STRAUSS, HAUER & 

FELD, LLP 
2029 Century Park East 
Suite 2600 
Los Angeles, CA 90067 

310/229-1000 
310/229-1001 (fax) 

Steven A. Silver 
LAW OFFICES OF STEVEN A. SILVER 
1077 West Morton Avenue, Suite C 
Porterville, CA 93257 

559/782-1552 
559/782-0364 (fax) 

Charles L. Coleman 
HOLLAND & KNIGHT LLP 
44 Montgomery Street, Suite 4050 
San Francisco, CA 94104-4801 

415/743-6900 
415/743-6910 (fax) 
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COUNSEL FOR DEFENDANTS 

John F. Renzulli 
RENZULLI & RUTHERFORD, LLP 
300 East 42nd Street 
New York, NY 10017 

212/599-5533 
212/599-5162 (fax) 

E. Gordon Haesloop 
BARTLETT MCDONOUGH BASTONE & 

MONAGHAN 
300 Old Country Road 
Mineola, NY 11501 

516/877-2900 
516/877 - 0732 (fax) 

David R. Gross 
BUDD LARNER GROSS ROSENBAUM 

GREENBERG & SADE 
150 JFK Parkway 
Short Hills, NJ 07078 

973/379-4800 
973/379-7734 (fax) 

Timothy G. Atwood 
LAW OFFICE OF TIMOTHY ATWOOD 
273 Canal Street 
Shelton, CT 06484 

203/924-4464 
203/924-1359 (fax) 

Wendy E. Schultz 
Norman J. Watkins 
LYNBERG & WATKINS, P.C. 
888 S. Figueroa Street 
16th Floor 
Los Angeles, CA 90017 

213/624-8700 
213/892 - 2 763 ( fax ) 

Robert M. Anderson 
WILSON ELSER MOSKOWITZ EDELMAN 

& DICKER, LLP 
1055 West 7th Street, Suite 2700 
Los Angeles, CA 90017 

213/624-3044 
213/624-8060 (fax) 

James R. Branit 
BOLERO & CARTON, CHTD. 
200 N. La Salle Street 
Suite 2500 
Chicago, IL 60601 

312/831-1000 

scott L. Braum 
~homas P. Whelley, II 
CHERNESKY, HEYMAN & KRESS, 

P.L.L. 
1XOO Courthouse Plaza S.W. 
Suite 1100 
Dayton, OH 45401-2849 

937/449-2834 
937/449-2836 (fax) 

Burton C. Jacobson 
LAW OFFICE OF BURTON C. 

JACOBSON 
424 South Beverly Drive 
Beverly Hills, CA 90212-4414 

310/553-8533 
310/286-2819 (fax) 

Ray Koletsky 
* Susan L. Caldwell 

KOLETSKY, MANCINI, FELDMAN & 
MORROW 

3460 Wilshire Blvd., 8th Floor 
Los Angeles, CA 90010 

213/427-2350 
213/427-2366 (fax) 
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COUNSEL FOR DEFENDANTS 

Lawrence S. Greenwald 
GORDON FEINBLATT ROTHMAN 

HOFFBERGER & HOIJLANDER, LLC 
223 East Redwood Street 
Baltimore, MD 21202 

410/576-4000 
410/576-4246 (fax) 

Henry N. Jannol 
LAW OFFICES OF HENRY N. JANNOL 
1875 Century Park East 
Suite 1400 
Los Angeles, CA 90067 

310/552-7500 
310/552 - 7552 ( fax ) 

Carmen Trutanich 
Timothy Lignoul 
TRUTANICH - MICHEL, LLP 
Port of Los Angeles 
407 N. Harbor Blvd. 
San Pedro, CA 90731 

310/548-3816 
310/548-4813 (fax) 

Robert L. Joyce 
WILSON ELSER MOSKOWITZ EDELMAN 

& DICKER, LLP 
150 East 42nd Street 
New York, NY 19917 

212/490-3000 
212/490-3038 (fax) 

Harold R. Mayberry, Jr. 
The American Shooting Sports 

Council 
MAYBERRY LAW FIRM 
2010 Corporate Ridge 
Seventh Floor 
McLean, VA 22102 

703/714-1554 
7 0 3/7 8 3 - 8 5 3 2 ( fax ) 

Bradley T. Beckman 
BECKMAN & ASSOCIATES 
1601 Market Street, Suite 2330 
Philadelphia, PA 19103 

215/569-3096 
215/569-8769 (fax) 

Timothy Gorry 
Frank Sandelmann 
GORRY & MEYER 
2029 Century Park East 
suite 400 
Los Angeles, CA 90067 

310/277-5967 
310/277-5968 (fax) 

James Leonard Crew 
Jack Leavitt 
LAW OFFICES 
18 Crow Canyon 
San Ramon, CA 

925/831-0834 
925/831-8483 

Court, Suite 380 
94583-1669 

(fax) 

PaulK. Schrieffer 
Ian R. Feldman 
SCHRIEFFER NAKASHIMA & DOWNEY, 

LLP 
100 N. Barranca Avenue 
Suite 1100 
West Covina, CA 91791 

626/858-2444 
626/974-8403 (fax) 

Michael J. Zomick 
TARICS & CARRINGTON, P.C. 
5005 Riverway Drive, Suite SOO 
Houston, TX 77056 

713/729-4777 
713/227-0701 (fax) 
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COUNSEL FOR DEFENDANTS 

Jeff G. Harmeyer 
MCATEE HARMEYER LLP 
401 West "A" Street, Suite 1850 
San Diego, CA 92101 

619/231-9800 
619/234 - 3 8 0 0 ( fax ) 

Phillip Hudson III 
GUNSTER, YOAKLEY, VALDEZ-FAULl 

& STEWART 
One Biscayne Tower, suite 3400 
2 South Biscayne Blvd. 
Miami, FL 33131 

305/376-6000 
3 05/3 76 - 6 010 ( fax ) 

Robert Wright 
WRIGHT & L'ESTRANGE 
701 B Street, Suite 1550 
San Diego, CA 92101-8103 

619/231-4844 
619/231-6710 (fax) 

Michael C. Hewitt 
BRUINSMA & HEWITT 
380 Clinton Avenue, Unit C 
Costa Mesa, CA 92626 

714/955-0194 

Christopher J. Healey 
*Lawrence J. Kouns 

LUCE, FORWARD, HAMILTON & 
SCRIPPS 

600 West Broadway, Suite 2600 
San Diego, CA 92101-3391 

619/236-1414 
619/232-8311 (fax) 

* LIAISON COUNSEL - VIA FACSIMILE [" FEDERAL EXPRESS (LAWRENCE J. KOUNS VIA 
HAND-DELIVERY) 


