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( PROCEEDI NGS)

THE COURT: This is a hearing in the case of Wl |l ard,
et al, versus Sheridan, et al. | thank counsel for their very
fine briefs, which were enjoyable to read and laid out the
i Ssues.

Essentially, this case tests whether Maryland's
regul atory systemrequiring a citizen, even a | aw abi di ng
citizen with a good record, to denonstrate a good and
substantial reason for carrying a handgun outsi de the hone
viol ates the Second Amendnent to the United States
constitution.

The principal Suprene Court cases governing this area
are Heller and McDonal d. There are two highly instructive, but
not ultimately deciding Fourth Circuit cases, Chester and
Masci andaro. And there has been a recent Seventh Circuit case
of interest, the Ezell case.

One of the primary threshold issues is whether there
is a principal of constitutional avoi dance that decides this
case without the necessary either to recogni ze a Second
Amendnent right outside the hone or to begin the process of
defining that right.

This i ssue focuses us on the di sagreenent between
Judges N eneyer and W1 kinson in the Masci andaro case. Judge
Ni emeyer witing for hinself ruled that a Second Amendnent

right to carry a firearmoutside the home does exist and is
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subject to internediate scrutiny. The |aw passed, however,
because M. Masci andaro had the handgun in his car in a public
par K.

Judge WI kinson witing for hinself and Judge Duffy
hel d that the constitutional issue could be avoided, that the
panel did not need to decide if one has a Second Anmendnent
right to possess a handgun outside the honme. Because if such a
right did exist, the restriction at issue in Masci andaro woul d
be subject to internediate scrutiny and woul d pass internediate
scrutiny.

So those are the essential issues in a letter of July
18, 2011, | posed a nunber of questions to counsel. During
your presentations, please answer the questions, but you're
free to roam el sewhere. The key questions identified at the
end of the letter are to the regul ations here at issue satisfy
internedi ate scrutiny and what is the nature and extent of the
State's interest in the regul ations?

How do these regul ations -- how are these regul ati ons
tailored to advance the state's interest? And if chall enged,
the regul ati ons woul d not satisfy internediate scrutiny, does
t he Second Amendnent right extend outside the hone at all?

Good. So why don't | begin first with plaintiff's
counsel. And who will be arguing for the plaintiff?

MR. GURA: Good norning, Your Honor. | will, Alan
Gura for the plaintiff. And also seated with is Carrie Hansel
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my co-counsel, and the plaintiff, M. Raynond Wl | ard.

THE COURT: Good norning to all. Before you begin,
| et me have counsel for the defense introduce thenselves as
well, if you would, please.

MR. FADER: Good norning, Your Honor. Matt Fader for
t he defendants. Wth nme at counsel table is Dan Friednman and
St eve Ruchman.

THE COURT: Good norning. Good. M. Gura, are you
going to argue, sir?

MR GURA: Yes, Your Honor.

THE COURT: And you can either use the podiumor you
can stand in place. |If you're going to stand in place, | would
sinply ask that you pull the m crophone close. Good. That
shoul d suffice.

MR. GURA: Thank you, Your Honor.

Your Honor, | probably speak for both sides in
starting by thanking the Court for the Court's letter of July
18. It's always hel pful to counsel to see where the Court's
concerns lay, and it gives us a good blueprint to shape our
argunents so that we have the nost efficient use of our tine
here.

And having said that, | would like to start by going
down the list of itens provided by the Court and providi ng our
views with respect to sone of these issues and questi ons.

The Court starts by noting four opinions that are
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said to not be in serious dispute. | would like to address
sonme of those points ever so briefly.

At first, the Court says that -- and |I'mreadi ng here
fromthe letter the Court of the Second Anendnent protection as
articulated in Heller and McDonal d enconpasses the right of
| aw abi di ng i ndividuals to possess handguns in the honme for
sel f - def ense.

Your Honor, the plaintiffs would dispute that the
core right protected by the Second Anendnment is limted to the
home. The Second Anmendnent's text speaks of the right to keep
and bear arnms. There's no distinction anongst the two rights.
They' re both covered by the Second Anendnent.

And, in fact, the Fourth Crcuit has held in Chester
in reducing the level of scrutiny for the crimnal defendant in
that case. The Court held that the core right protected by the
Second Anendnent is the right of |aw abiding responsible
citizens to possess and carry a weapon for self-defense.

THE COURT: Good. If | could just stop you for a
m nute? There's a statenent in the Masci andaro case, in which
Judge Ni eneyer's discussing Chester, and he wites that we have
hel d that intermedi ate scrutiny should be applied when
reviewi ng a Second Anendnent chal | enge, which prohibits the
possession of firearns by a person convicted of a m sdeneanor
crime of domestic violence.

He goes on to say that although Chester asserts his
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right to possess a firearmin his hone for the purpose of

sel f-defense, we believe that his claimis not within the core
right identified in Heller, the right of a |aw abiding
responsi ble citizen to possess and carry a weapon for

sel f - def ense.

By virtue of Chester's crimnal history as a donestic
vi ol ence m sdeneanant, accordingly, we concl ude that
internediate scrutiny is nore appropriate than strict scrutiny
for Chester and simlarly situated persons.

It appears to nme that at |east Judge N eneyer
recogni zes a Second Anmendnent right that operates outside the
home. But he says that, so far, the Suprene Court in Heller
and McDonal d has only explicit specifically recognized a core
right inside. That's what | was trying to say in that first
paragraph. And I'msinply |looking at the case law as it
exi st s.

So inside the hone, |aw abiding person, good record,
et cetera, the constitution guarantees a person the right to
possess a handgun inside the hone.

But outside the honme, it's, who knows? So is that
right?

MR. GURA: No, Your Honor. W would disagree with
that. In Heller, one of the key issues in the case was the
meani ng of the termbear arns. The District of Colunbia had an

argunent that the termbear arnms and had a coll ectibles
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connotation. It nmeant soldier or go off into battle, and that
was an inherit limtation on the character of the right. And
in order to address that concern, the Suprenme Court had to
define the nmeaning of the termbear arns, and it expl ai ned that
to bear arns nmeant to carry them

It then went on to explain that the right was not
limted, there are tinme, place, and manner restrictions that
are appropriate, sensitive place type questions that wll
arise. The extent that it acknowl edged in Heller that at right
woul d be extendi ng beyond the home as we' ve noted and,
respectfully, that part of the Court's discussion of the
meani ng of the termbear arns was required for the holding. It
was part of the Court's rationale.

Moreover, the Court also instructed at the very
begi nning of the Heller opinion that we interpret the Second
Amendnent by | ooking to see what the words and phrases in that
text meant to the people who ratified it. How was this
| anguage understood by the voters?

So even if the Supreme Court's historical description
of the termbear arnms was not part of the Court's essenti al
hol di ng, which we would di spute, but even if that were the
case, nonethel ess, we would then assert under the rule of
Hel l er that says we need to | ook at the original nmeaning of the
| anguage, that the Supreme Court's definition is a correct one,

and def endants have not offered an alternative definition for



© 00 N oo o0 b~ W N P

N RN N N NN P B R R R R R R R
a o W N P O O 0O N O O A W N +—» O

Case 1:10-cv-02068-BEL Document 44 Filed 08/25/11 Page 8 of 77

the termbear arnms. They argue that Heller is limted to the
honme because that's the context in which the case arose, but
what | don't see in the other side's very excellent pleadings
is any alternative neaning of the term

So we woul d argue that bear arns nmeans to carry them
The Suprene Court has held as nuch, and that is a core right at
| east when it's exercised by | aw abi di ng people. That does not
mean that every restriction on the right to bear arns is going
to be subject to strict scrutiny.

This leads me to the second --

THE COURT: Before we nove on, let nme see if quote a
passage from Judge N eneyer to see if you're in agreenent that
this essentially expresses his views about Heller.

He says that the Second Anmendnent right were confined
to self-defense in the home, the Court, neaning the Suprene
Court, would not have needed to express a reservation for
sensitive places outside the home. But the Heller court
descri bes as the general pre-existing right to keep and bear
arns for participation in mlitias, for self-defense, and for
hunting is thus not strictly limted to the hone environnent,
but extends in some formto wherever those activities or needs
occur. Just as other anendnents apply generally to protect
ot her individual freedons.

But | would not conclude that the right is

al | -enconpassi ng such as it extends to all places or to al
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persons as explicitly recognized in Heller. The conpl ex
guestion of where it, meaning the Second Amendnent right, may
apply outside the home and what persons nay invoke it is,
however, not one that we need to fully answer, because it
appears sufficiently clear that, in this case, Masciandaro's
cl ai m of self-defense was asserted by himas a | aw abi di ng
American citizen sleeping in his autonobile in a parking area
does inplicate the Second Anrendnment both be it subject to
[awful |imtations.

So are you on board with Judge N eneyer's anal ysis
that there is a Second Arendnent right to bear arnms outside the
home? But that right is subject to certain limtations and
woul d be neasured by internediate scrutiny.

MR GURA: W are largely in agreenent with that. In
fact, we are always entirely in agreenent with that. The only
reservation | would make, Your Honor, is that Msci andaro was
subject to internediate scrutiny because it was a tinme place
and manner case. The case actually concerned place. In a
nati onal park

And traditionally time, place, and manner is a form
of internmediate scrutiny. And so of course if the governnent
is going to have a sensitive place restriction, we disagree
with the final outcone in that case, but the prenmise that is
that time, place, manner analysis would apply in the Second

Amendnent that's been recognized at least in the First
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Amendnent context as the formof internediate scrutiny, that,
yes, we would agree with. W are not alleging that there is an
absolute right to carry guns, everywhere at all tinmes, in any
manner, by all people.

The difference, though, between our case and the
Masci andaro case is that here we don't have a tine, place, or
manner restriction. The issue here is whether people can
exercise the right at all. And if the State of Maryland w shes
toin fact and in fact they have enacted various restrictions
on tinme place and nmanner, then we | eave that to anot her day.
That's sinply not a part of our claim

So it's inmportant to note, Your Honor, if | may
return to the Court's list of ideas on this point at |east,

t hat --

THE COURT: Good. |If | could just stop you for a
monment. | was | ooking in your statenent of facts, that I
t hought did a very good job of fram ng the issue.

MR. GURA: Thank you.

THE COURT: Let me see if | can find it.

You say that when individuals enjoy a constitutional
right to engage in sonme activity, a |license to engage in that
activity cannot be conditioned on the governnment's
determ nation of their neaning the citizen's need to exercise
that right.

Def endant s i nposed this classic form of
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unconstitutional prior restraint against the fundanental
i ndi vidual right toe keep and bear arnms. They nust enjoined
from doi ng so.

So if we ook at the assertion, | believe that you' ve
told me that tinme, place, manner restrictions can be okay
governed by internediate scrutiny. | would assunme al so that
[imtations on type of weapon, no sawed-off shotguns, no guns
with obliterated serial nunbers, no automatic weapons and the
i ke woul d al so pass nuster.

And, finally, a limtation on who may carry a firearm
out si de of the house and who restrictions would prohibit, for
exanpl e, felons, Chester, m sdenmeanor, certain m sdeneanants,
peopl e who have history of al cohol abuse, people who have
ment al heal th probl ens.

So that it would seemto ne sensible in a regulatory
schenme that one would have to apply, you'll have to tell ne at
sonme point whether you're attacking the whole need to apply
systemthat Maryl and has.

Two, it seenms to ne reasonable to restrict the type
of weapons. And then you have tinme, place, and manner, can't
have a firearmnear a school, in the airport, in a court
bui l di ng, et cetera.

As | understand the core of your argunent, it's that
the plaintiff passes nuster under any kind of exam nation of

hi s background as a | aw abiding citizen, U 'S. Naval Veteran, no
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crimnal record, no nental health problens, no al coho
probl ens, nothing in his conduct that would target himas a
per son who shoul d not possess a firearm

At one tinme, the state permitted himto carry a
firearm outside the house because of the threat posed by his
ei ther present or forner son-in-law who had a drug problem and
who i nvaded the house.

The state has now determned that that threat is no
| onger current, is too renote to justify the plaintiff having a
firearmoutside the house. So your attack is really on the
requi renent that the |law abiding citizen produce a good and
sufficient reason, and the state's clainmed right to review that
reason to see if it is good and substantial in their view, is
t hat the essence of it?

MR. GURA: That is correct, Your Honor. Qur
contention is that if you have the right to do sonething, you
do not have to prove to the state your entitlenment to engage in
the right.

Wiile we would agree with the Court's description of
M. Wllard as a fully qualified individual to exercise his
Second Anendnent rights, the real issue there is not so nuch
our view of M. Wllard, but the fact that the state has not
identified any specific reason why he should be prevented from
exercising his constitutional rights, if he -- if he had

sonmething in his background, if sonething turned up and the
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state wished to point to sone reason, for denying M. Wllard a
permt, then the Court could evaluate the basis of the denial,
whet her or not it's constitutionally sufficient, and that woul d
be a very different kind of case than the very narrow ki nd of
case that we have brought.

So we don't --

THE COURT: Let me just stop you then to see if this
i s accurate.

So that, under your view of the constitution, the
state has the right to require an application, to reviewthe
applicant, but if the applicant shows up at the |icense w ndow,
applies, there is a review, the state goes down the checkli st,
no crimnal record, no nental health problenms, good and
| aw abi di ng, and so on and so on, that the state nust issue the
carry permt and cannot ask why do you want to carry a gun?

MR. GURA: That is correct, Your Honor. Not any nore
than the state woul d be able to ask why do you want to have a
denonstrati on, why do you want to assenble, why do you want to
speak?

Al we are saying, Your Honor, is that the state in
licensing and regulating this activity, needs to do so if it
wants to license and regulate it, it needs to do so according
to specific objective standards that neet sonme constitutionally
sufficient justification.

And all of the standards that Your Honor has noted,
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crim nal background check, for exanple, easily pass
constitutional exam nation.

And in fact, M. Wllard has been required to go
t hrough a background check. He was required to obtain
training. W don't challenge any of that. And if the state
wants to cone up with any nunber of other objectively
del i neated requirenments, they can be evaluated by a court, then
that will be fine with us, and providing that all those
requi renents are constitutionally sufficient, then that's not a
pr obl em

The only --

THE COURT: Let me just stop you for a mnute, then.

MR GURA: Sure.

THE COURT: To test what you just said. So that if |
were to agree with you in this case, and find in your favor,
woul d not be recognizing an unlimted right of United States
citizens who passed background checks and who were carrying
reasonabl e handguns to carry those handguns anywhere they
wanted at any tinme. The state would still retain the ability
t hrough |l egislation or regulation to i mpose reasonabl e tine,
pl ace, and manner restrictions, and those restrictions could be
tested one-by-one in | ater proceedings.

This case tests only the constitutional ability of
the state to turn down the application because the plaintiff

has not conme forward with the good and sufficient reason for
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wanting to carry a gun

So I'm not being asked to recogni ze a sweepi ng
whol esal e anyt hing goes right to carry handguns anywhere peopl e
want to.

MR. GURA: That's correct, Your Honor. W are not
maki ng that kind of claim And it's absolutely not part of our
conpl ai nt.

Your Honor, with respect to the Court's
identification of the issue of whether or not internediate
scrutiny is appropriate, when considering |egislation
regul ati ng conduct outside the core area, but still within the
scope of the Second Anendnent right, our answer woul d be not
al ways.

And we point to the recent case of Ezell versus City
of Chicago, which the Court noted in its letter as a very good
exanple of that. 1In Ezell, the issue was the right of people
to operate and access a gun range for the purpose of engaging
in traditional shooting activity for safety reasons, to inprove
their proficiency with firearms. And also we made al |l egati ons
in that case, forced our traditional sporting and recreational
uses of gun ranges. The Seventh Circuit applied higher than
internediate scrutiny to the related ancillary right they held
of practicing with a firearm

We alleged that the right to practice with a firearm

is a core right of the Second Anendnment, the Seventh Circuit



© 00 N oo o0 b~ W N P

N RN N N NN P B R R R R R R R
a o W N P O O 0O N O O A W N +—» O

Case 1:10-cv-02068-BEL Document 44 Filed 08/25/11 Page 16 of 77 16

seened to note it mght not be necessarily at the core, but
it's very close to the core.

In any event, what the Seventh G rcuit held was they
woul d apply a standard of scrutiny to this activity higher than
internedi ate scrutiny. The Skoien case in the Seventh Circuit
was |i ke Chester, a donestic violence m sdeneanant case where
in that case, in Skoien, the |law survived internedi ate
scrutiny.

In Ezell, however, the Seventh Circuit said here we
are dealing with | aw abi ding people. The right of |aw abiding
people to train with firearns is very close to the core of the
Second Anmendnent. And so even if not quite strict scrutiny
woul d apply to the regulation at issue, it would be higher than
the internmedi ate standard.

THE COURT: Sort of advance the internediate
scrutiny.

MR. GURA: That's correct. And we see this also in
ot her areas, for exanple, in the First Amendnent, nost people

THE COURT: If | could just --

MR GURA: Sure.

THE COURT: Strict scrutiny seens to be sort of the
death sentence for the regulation. So what advanced
internedi ate scrutiny would do, it would elevate the scrutiny

beyond i nternedi ate, but not doomthe regulation to an untinely
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death. So it's sort of the regulation can be upheld, but you
have to have a really good reason rather than just a good
reason.

MR. GURA: We would claimactually, Your Honor,
there's been sone studies that apply strict scrutiny in
constitutional cases, and they' re not always a death sentence
for the regul ation.

And | can think of any nunber of Second Amendnent
regul ati ons that would survive even strict scrutiny. For
exanpl e, a ban on violent felons from having firearns.
Qobviously, there's a very conpelling state interest there to
keep dangerous peopl e from havi ng guns.

THE COURT: In the federal system any felon, one of
the nost frequently encountered federal crines is 922(g), the
possession of a firearmby a prohibited person, defined as a
person who, | know the el enments by heart, has been convicted of
a crinme punishable by inprisonnment for 365 days or nore. That
person, that's the definition of a felony, and it's illegal for
such a person to possess a firearm so you don't have been
violent, you can be the crinme could have been a non viol ent
crime.

MR. GURA: Courts have questioned whet her or not
922(g) is overbroad or sufficiently tailored. W would only
offer it's not really part of this lawsuit that plainly at

| east when you're speaking about violent felons, there's no
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di spute strict scrutiny would not threaten 922(g) in at |east
t hat context.

So we don't think that strict scrutiny is necessarily
fatal to everything, nor do we think that inmediate scrutiny
means that the governnment wins. |In fact, internediate scrutiny
requires the governnment not the plaintiff in this case to
justify its law. The burden is always with the governnent
whenever you are dealing with fundanental rights.

But all the sanme, the fact is that we see in many
constitutional areas courts adopting either strict scrutiny or
very other stringent forns of high review to the exercise of
rights beyond the Court.

In the First Amendnent free speech area, nost of the
peopl e woul d agree that political speech lies at the core of
the First Amendnent. Yet, we just saw this term the Suprene
Court strike down regul ati ons, content-based regul ati ons on
vi ol ent video ganes, not all of which are necessarily
political. It was enough that this was a content-based
restriction on speech.

In the Second Anendnent right, we do have sone | aws
in sone places that are being chall enged where the governnment
has decided to ban gun sales. Wll, we would claimif you have
a right to have a gun, you should be able to purchase it
sonmewher e

The Second Anendment protects nore than the right to
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manufacture a gun in one's hone, and so if the right to
purchase and sell firearnms is protected by the Second
Amendnent, we think that we would like as in Ezell, we would
see higher levels of scrutiny applied to those kinds of cases.

In this case, however, we're dealing only with a
right that is literally spelled out in the actual text of the
Second Anendnent. Bear arnms. And so at that point --

THE COURT: And that's because of the Suprene Court
in Heller decided the dispute whether the Second Amendnent
applies only to a public right of the public to bear arns in
connection with a well-regulated mlitia, the Suprenme Court
found that the right to bear arnms was individual for the
traditional purposes of self-defense, hunting and the |ike, and
that the self-defense had two conponents. One conponent was to
protect the person agai nst other people acting unlawfully, and
t he second el enment of self-defense was to protect oneself
agai nst | guess a repressive governnment acting
unconstitutionally.

MR. GURA: Yes. We would also add, Your Honor, to
Hel l er, there's another Suprene Court opinion, which is
relevant in this analysis, and that is of course U S. versus
MIler from 1939.

MIller, of course, is a heavily disputed case, but
what nobody disputes is that it was a Second Anendnent case

where the Suprene Court tried to discern whether or not a
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sawed- of f shotgun was a protected arm for purposes of the
Second Anendnent.

What's interesting about MIler for our purposes is
that M. M Il er was apprehended and indicted because he was
carrying the shotgun al ong the hi ghways of Gkl ahoma and
Arkansas in his car. Cearly that case arose outside the hone,
and nobody ever thought to stop and question whether or not the
Second Anmendnent appli ed.

You know, the Second Amendnent, nobody stopped to
guestion whet her or not the Second Anendnent applied sinply
because the firearmin that case was carried outside the hone.

In any event, returning to sone of the Court's stated
concerns, we woul d agree.

THE COURT: If | just could nake one another point --

MR GURA: Yes.

THE COURT: -- sort of inplicated by the MIler case,
al though MIler involves a sawed-off shotgun, the licensing
systemin this case applies only to handguns, so that a citizen
has the right to carry a long armincluding a shotgun, any
| oaded or unl oaded anywhere they want to go and to have it in
their car, not any -- they can't take it in the ball park, but
they can carry it around.

And under the regulatory system the |aw, people who
run busi nesses have to carry cash, you know, fromtheir

busi ness sonepl ace el se, or in their business are regularly
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given the ability to carry or to wear a handgun.

But the essential point is that the system here
really applies -- that the problemis it applies to handguns
and that people outside the honme can carry long arnms, and a
person can carry a handgun in his or her car provided that the
handgun is unl oaded and that the amrunition is in a separate
cont ai ner .

So that you can take your unregistered -- or that you
can take your handgun to the firing range, for exanple, you
have to have it unloaded in your car, and the amrunition has to
be soneplace else. So this is a really a handgun case rat her
than a | ong arm case.

MR. GURA: Your Honor, this is a Second Amendnent
case, and this exact argunent that we see fromthe defense in
this case was an argunent that was raised in Heller and then in
McDonal d, and it was rejected both tinmes by the Suprene Court
in Hller. It was also rejected by the DDC. Gircuit.

The argunent that posed by the defendants is that
because people still have a right to carry long guns, their
sel f-defense interests are protected.

That sort of analysis is rejected. W don't prevent
people from having their constitutional right exercised in one
manner sinply because we allow it in another. For exanple, we
don't tell people that you can't carry any kind of firearm

because you can carry a sword or a baton. W don't tell people
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that they shouldn't be upset that their religion has been
banned because they may still worship other gods.

But so long as the traditional expectation as its
understood with respect to the right is the people have the
right to engage in sonme activity, here self-defense with a
handgun, that has to be respected by the governnent.

Now, of course, there can be regul ati ons placed on
the type of weapons that are carried. Sone weapons woul d not
be within the traditional understanding of what's protected by
t he Second Amendnent .

And in addition, sonetinmes even a weapon that m ght
be protected by the Second Amendnent is carried in a manner
that the governnent has the right to prohibit.

One case that nade this very clear was the Third
Circuit's opinion in the Marcella decision where the issue
there was the possession of a handgun that had an obliterated
serial nunmber. The Third G rcuit held that, while the handgun
was functionally indistinguishable whether it has a seri al
nunber or not, it's still a handgun, it would work the sane.

That was a manner case, because you don't have the
right to possess a handgun in the manner of having an
obliterated serial nunber

Wth respect to sonmething |ike a sawed-off shot gun
the question at issue in MIler, that's nore a question of

whether the armitself is a protected armw thin the neaning of
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t he Second Amendnent .

However, the one thing that is very clear fromHeller
and from McDonald as well is that once a person has the
entitlement or the right to a particular type of firearm in
t hose cases, handguns, it is not an answer to say that, well,
you can have sone other kind of firearm And especially when
we're tal king about the right to carry a weapon in
sel f-defense, it is not practical to walk around the streets of
Baltimore or Annapolis with a rifle or a shotgun. That is not
an appropri ate defensive weapon, for nost normal people at
least. |'mnot sure anybody would, in the ordinary course of
life, walk around with a rifle to fend off a sudden cri m nal
attack. That's sinply inpractical.

Nor is it practical to walk around with any kind of
firearmthat happens to be | ocked in the container and
unl oaded, perhaps even inaccessible in a different conpartnent
of one's vehicle. Those are not the kinds of activities that
enabl e people to exercise the right of self-defense.

Hel l er, of course, had this issue specifically
because the District of Colunbia there required handgun, that
all firearns in the home at all tines be kept in an inoperable
condition, and there was not even an exception for hone
sel f - def ense.

And, of course, the Suprene Court dispensed with

that. |If you have the right to have a firearm you have the
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right to have a firearmthat works and is accessible to you
under normal circunstances.

So the fact that people can have rifles or shotguns,
it's very interesting, but that's not really a defense to the
claimof the right to have a handgun for self-defense.

We woul d agree with the Court that this case does not
inplicate any of the presunptively |awful regul atory neasures
listed until Heller. Notably anong that |ist of presunptively
| awf ul regul atory neasures are sensitive place restrictions.

As we've noted already, this is not a sensitive place
type i ssue as the Masciandaro case was. And, finally, the
Court observed at least in those first four points the Court
was wondering whether it should consider the regulatory schene
as a whol e rather than analyzing only the chall enged portions
of the law. And | think, Your Honor, we have gone over that.
W are only targeting this one very narrow specific provision
of the regul atory schene.

If we were to prevail, the State of Maryland can
still deny people permts and arrest people who don't have the
permts. The only thing they can't do is deny the permts for
this very specific reason of not proving a good and sufficient
reason according to the state's idea of whether people should
have the right.

Moving on to the Court's other concerns in the

letter, the Court asked whether regul ations here at issue would



© 00 N oo o0 b~ W N P

N RN N N NN P B R R R R R R R
a o W N P O O 0O N O O A W N +—» O

Case 1:10-cv-02068-BEL Document 44 Filed 08/25/11 Page 25 of 77

satisfy internediate scrutiny. And with respect to that
guestion, the Court asked what is the nature and extent of the
State's interest in the regulation? And how are these

regul ations tailored to advance the state's interest?

We don't believe, Your Honor, that internediate
scrutiny is applicable, at least to the Second Amendnent
portion of our claim W don't believe that any neans and
standard of reviewis applicable to the Second Amendnent
portion of the claim because while the state has the profound
interest in public safety and, according to that interest, it
may regul ate the carrying of handguns and public and restrict
certain people fromdoing so entirely, the state has no
interest at all, no legitimate interest in preventing people
fromexercising their right.

Wat we see fromthe state here is an objection to
the idea of carrying handguns. They view this as inherently
dangerous and unacceptable activity that requires sone
justification in order for it to be permtted.

They are entitled to that view. | understand many
peopl e may feel that way, but the constitution reflects and
menorializes a different understandi ng of what people's rights
are.

And to the extent the state has an interest in making
sure that the wwong people don't carry guns or that people

don't carry the wwong guns, or that people are going to carry

25
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guns in dangerous places or in dangerous manners, the state's
regul ation that we're chall enging does not address any of those
concerns at all. There is no relationship at all between
forcing people to justify the right to bear arnms and any kind
of tailoring that's aimed at some specifically identified evil.
We do believe --

THE COURT: The point there is that if we were all at
the constitutional convention, or having a new constitutional
convention and we were all delegates, we mght decide in this
hi ghl'y urbani zed envi ronment where nost people don't hunt, that
it's a bad idea for people to have the right to bear arns or at
| east handguns.

And one of the problenms with the bearing of handguns
is that, in our society, which is crowded, we're
constitutionally running into each other, and there are of
i nstances particularly driving cars where people get nad at one
another, and if there's a firearm handy, then the event nmay end
up tragically.

But as you point out, we're not -- we have to assune
the state's interest is not neasured by what is the best policy
or what we would do if we were constitutional del egates. W
nmust uphold the constitution as interpreted by the Suprene
Court, which says that people do have a Second Amendnent ri ght
to keep and bear arns. So that decision has already been nmade.

So whether that's a wise policy or an unwise policy is not ours
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to determine. It is what it is.

MR. GURA: That's correct, Your Honor. And MDonal d
makes that very clear, because the Cty of Chicago asserted
where an urban environnent, we have probl enms, guns before,
we're different here in Chicago than mi ght work in other
pl aces. And the Suprene Court was very enphatic in noting that
every provision of the Bill of Rights is said to have negative
i npact on police and prosecutors.

If we were going to revise the bill of rights to
enhance the governnent's ability to fight and punish and deter
crinme, we probably wouldn't start, | would say we would
probably not start with the Second Anendnent. M guess is that
t he Fourth Amendment would be in for substantial revision in
that kind of a constitutional convention.

More recently in Ezell, of course, the Seventh
Circuit followed that signal by holding that the fact that
peopl e could go outside of Chicago to exercise their Second
Amendnent rights to practice with guns was irrelevant. W
don't restrict constitutional rights on the basis of nere
geography. The fact that you can do it somewhere else is not a
def ense.

Chi cago has now been twi ce held by appellate courts
to be a part of the United States, and we would submt that
Maryl and also is part of the United States. Al of it. And so

t he Second Anendmnent applies here whet her people woul d think
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it's a good idea or a bad idea. W sinply are not in a
position to litigate that question.

THE COURT: One of the factors to take into
consideration, ny understanding is that the police are very
much in favor of the regulatory system It's the ideal age of
being a policeman being in Geat Britain when I was grow ng up
and the Bobbies didn't even carry guns because nobody el se had
guns. Being a |law enforcenent officer is very, very dangerous
reason difficult job, particularly if you're not the only one
carrying a gun

So but your view would be that that nay be a valid
point, but it can't carry the day in the face of the Second
Amendnent .

MR. GURA: Not only that, Your Honor, but also in ny
experience, at least, there are many police officers and
prosecutors who support people's ability to carry firearns in
public. There are many | aw enforcenent officials who believe
that it's actually a public good, that it deters crine, that it
hel ps the police, because the police cannot be everywhere. The
police are not of the uniformopinion just |ike other
i ndividuals in our society are not of uniformopinion. Police
are people, too, and they have all kinds of ideas and thoughts
about this.

THE COURT: Good. So if we're going down the list,

what do | do about the debate between Judge WI ki nson and Judge



© 00 N oo o0 b~ W N P

N RN N N NN P B R R R R R R R
a o W N P O O 0O N O O A W N +—» O

Case 1:10-cv-02068-BEL Document 44 Filed 08/25/11 Page 29 of 77 29

Ni emeyer? |Is this a case in which there is a principal of
constitutional avoi dance?

MR. GURA: No, Your Honor. |I'mnot sure how we could
avoi d the constitutional question here, because it's the only
guestion that's been raised. At least in Judge WIkinson's
opi ni on, Judge W/ ki nson acknow edged that there woul d be cases
where the right would have to be exam ned outside the hone.

O course, Judge WI kinson wi shes to be cautious. He
doesn't wish courts to junp into that territory if it's not
necessary to do so.

But Judge W1 kinson did not go so far as to suggest
that the Supreme Court is a court of first inpression --

THE COURT: Right.

MR GURA: -- when it conmes to these issues. And to
the extent that his opinion wuld be read that way, the Suprene
Court's many expressions of frustration along those |lines
shoul d be controlling.

The Suprene Court relies upon and expects the | ower
federal courts to develop the law so that it can be in a
position to review issues if the courts are to refuse their
jurisdiction, the Suprenme Court would be very busy, and it
woul d be converted into a very different type of tribunal

So even Judge W/ ki nson, who obviously is at the
maxi mal point of caution and reticence, acknow edges there are

going to be sone cases. W submt that if this is not a case
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where the right outside the home has to be exam ned, we don't
know what is. And in that particular case, Masci andaro, again,
they were able to avoid the core issue by saying it's a tineg,
pl ace, and manner issue. And then they resolved the tine,

pl ace, and manner issue, but we don't have that option here.

THE COURT: He says -- Judge W/I kinson says there is
no such necessity here, and I was thinking about the only way I
can avoid it is to say there is a reading of Judge WI ki nson's
maj ority opinion, which says that the Second Amendnent's right
out si de the hone recognized, if at all, in the first instance
by Suprene Court, which would then nmean that | would wite an
opinion if | agreed with the plaintiff that I think that the
Second Amendnent does extend outside the honme, and the
plaintiff can w n.

But | can't recogni ze such a right, the case would
then go up to the Fourth Crcuit. The Fourth G rcuit would say
we can't recognize such a right, either, and the case woul d
then go up to the Suprene Court essentially undevel oped.

So while I think that Judge W1 kinson is absolutely
correct on the basis of the Masciandaro opinion, where there is
a way to avoid the constitutional issue, it nmust be taken, but
here it's a |ot harder to see the end run.

MR GURA: That's correct, and we don't see it. And
| don't believe that the defendants have offered an

alternative, either, to addressing Second Anendnent issue.
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They, of course, believe that we don't prevail, and they have
reasons for arguing that, but | haven't read any of their
briefs.

And, of course, they can correct ne in a nonent if
t hey see sone other vision of avoiding the core question, which
is, of course, a different question than whether or not we
prevail .

Beyond the constitutional avoi dance issues, the Court
al so asked us about the application of First Amendnent doctrine
and whether or not to what extent is First Amendnent doctrine
properly applied in the Second Arendnent context is it merely
instructive in determining the | evel of scrutiny applicable to
the circunstances or do concepts such as prior restraint and
over breadth apply as wel | ?

Your Honor, we would contend that other concepts
apply as well. The reason that courts include the Fourth
Circuit, but by no neans only the Fourth Crcuit as we' ve seen
t hroughout the country, the reason the courts repeatedly | ook
to the First Amendnment when devel opi ng Second Anmendnent
doctrine because these anmendnents are actually quite simlar in
their function. They both secure the right to engage in sone
sort of activity that the governnent cannot fully intrude into.

THE COURT: And sonetinmes unpopul ar rights.

MR. GURA: That's correct. And so you see the tine,

pl ace, and manner analysis, which is different than content
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anal ysis. And of course you see prior restraint analysis,
whi ch answers a very different kind of question.

This is a classic prior restraint case. And we don't
even need to go into the Second Amendnent cases that have drawn
fromthe First Arendnent. W need only go as far as Staub
versus City of Baxley, where the Suprenme Court announced t hat
wherever you have a freedomthat the constitution secures, and
the ability to enjoy that freedomis subject to the will of the
licensing official, then you have a prior restraint.

THE COURT: So sort of the, well, you want to speak,
what is it that you want to say?

MR GURA: That's right. O is your speech going to
be harnful to society? O are you a norally appropriate person
to offer these opinions or to engage in this conduct?

And in Staub,, the Court laid out a definition of
prior restraint. And in fact the termprior restraint was
di stingui shed from censorship. The Court said censorship or
prior restraint. So it's not nmerely an issue of content-based
restrictions.

Here we have a freedom of the constitution guarantees
the right to carry handgun in public for self-defense. |If the
government wi shes to regulate that, that's fine, they can
regulate that. But the regulation basically |eaves it not
unbridl ed discretion bound by no standards what soever of the

official to determ ne whether it's a good idea for the person
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to do that. W contend that is a classic formof prior
restraint.

And all we are asking is for the governnent to sinply
adhere to objectively defined standards that can be eval uated
both in terns of what they require as well as in the way in
whi ch they are appli ed.

The First Amendnent is a wonderful guide here as it
is in so nmany other ways. W've seen the Court in Chester and
then late in Ezell also apply overbreadth analysis or at |east
reject the no set of circunstances anal ysis using First
Amendnent grounds. Again, that's appropriate in the Second
Amendnent, because there will always be peopl e who shoul d not
have guns. Therefore, any gun |aw that one m ght inagine can
be properly applied to at | east one individual.

But that's not to say that all gun |aws are
constitutional sinply because you can always find an instance
where they're properly applied. That's a First Amendnent
doctri ne.

The Suprene Court applied that kind of thinking when
in Heller the Court held that assum ng there's no disqualifying
feature that M. Heller has, he nust be issued a |license to
have hi s handgun.

And | i kewi se here. Yes, there are going to be people
who will not be able to carry handguns even if we prevail. But

that doesn't nean that because sone people nay not have guns,
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all people can be barred from having guns. Again, that's a
First Amendnent concept that works quite well in the Second
Amendnent area as well.

And finally, Your Honor, to address Your Honor's
concerns, Your Honor asked about the appropriate role of social
science data in determ ning whether the state's carry | aw
passes constitutional nmuster. This is an area where the briefs
have been | think quite clear on both sides.

The state offers that this is very dangerous
activity, and they have an array of social scientists who wll
attest to that. W have cited sonme contrary evidence, but we
don't rely on that necessarily because we think that that's
whol ly irrel evant.

If there were a question about a specific regulation,
then we could tal k about perhaps social science. For exanple,
if this were a case about whether certain kinds of felons or
m sdeneanants to have firearns, then the governnent coul d be
expected to cone in and say, |ook, here is a recidivismrate,
peopl e who have been violent before will be violent again.

This is actually a useful law. It has a good fit with the
public policy, and the Court m ght be able to eval uate that
sort of data.

But the Court in Heller and McDonal d cautioned that
the content of the Second Anendnent is not to be determ ned on

the basis of social science. It is not up to the Court's
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eval uation of enpirical evidence that federal courts are not
necessarily ill-suited to referee, that every single thing
that's secured in our constitution is going to be controversi al
froma social policy standpoint. That ranges fromthe
exclusionary rule to the income tax and of course free speech,
the right to bear arns.

There's nothing that we cannot point to sonme soci al
science that would claimit's a bad idea that it should not be
permt the --

THE COURT: | would assune then, if you think about
t he Second Anendnent or any right, there is a process of line
drawi ng, and that social science can be relative and hel pful on
one side of the |ine.

For exanple, assume that all firearns were |egal
everybody could carry a firearm state passes a regul ation
saying you can't carry a firearmw th an obliterated seri al
nunber.

So there woul d the question would be, well, why not?
What's the reason for that? And then there would be -- there
coul d be appropriately a great deal of evidence froml aw
enforcenent, social scientists everywhere as to why that is a
bad i dea, and the general bad idea is that serial nunbers help
track firearnms, crimnals |like unregistered firearns because
they can't be tracked. There's a black market for firearnmns.

Legitimate people don't need unregi stered and untrackabl e
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firearns. And then the answer then is that, yes, the state can
prohi bit unregistered or firearns with obliterated serial
nunber.

But while the right may be conpressed, there is a
certain point at which it can be conpressed no further. So the
way | was thinking about it is that social science, not off
limts, relevant and useful, but there conmes a point where
soci al science cannot be used to obliterate the right or read
it out of the constitution.

It would be, for exanple, let's assume you had one of
the Bill of Rights amendnments would say either that the right
of abortion may not be abridged, or that the right, or that
abortion may not be tolerated. There would be a great deal of
passi onate debate on either side of that issue and a great dea
of social science statistics, health statistics, recidivism
rates, et cetera, but ultimately, the constitutional |anguage
has to control despite the social science.

MR. GURA: That's correct, Your Honor. And there's
one very cl ear exanple of what the courts do all the time, and
that is in the First Amendnent with respect to adult zoning
standards, the Court has held that people have a First
Amendnent right to establish these establishnents. They cannot
be conpl etely forbidden, but they can be zoned for their
secondary effects.

So we al so have cases, there have been sone in this
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court inthis circuit, and there are sone everywhere, where
social science plays a role in justifying the restriction,
whether it's as to hours or |ocations or concentration, or
set-offs.

But overriding all of the social science dispute as
to whether or not those zoni ng standards and ot her ki nds of
regul ations are appropriate, there's always the one caveat that
exists in Gty of Lanham versus Playtine Theater, which is
what ever el se the governnent does, it can't use this regulatory
power to conpletely bar the operation of these establishnments.
There has to be sonme practical way for people to engage in
them in their constitutional rights.

And there, of course, we have an activity, which many
woul d cl aimperhaps lies at the periphery of the First
Amendnent. And so, of course, here we would say, yes, there
m ght be a role for social science to play in assessing
regul ations, but it cannot alter the definition of the core
right sinply because the governnent thinks it's a bad idea.

THE COURT: Good. Thank you.

Wiy don't we take a 15-mnute recess, and then |'|
hear fromyou, M. Fader.

(Recess)

THE COURT: Thank you. Please be seated.

M. Fader, I'"'mall ears, sir. |'mhappy to hear from

the state.
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MR. FADER: Thank you very rmuch

THE COURT: If you could just address the two, or the
one prelimnary issue first, and then you can go in any order
that you wish, and that is, is there a ground of constitutional
avoi dance?

MR. FADER: Thank you, Your Honor. Actually, | was
going to begin by addressing sort of the framework of the
Masci andaro case, which |I think directly addresses that
guestion. | think there is a framework for a constitutional
avoi dance dependi ng on how Your Honor answers the question that
the Fourth Crcuit directed districts courts to answer first.

The Chester decision set out two questions that
courts are supposed to ask in |ooking at the Second Amendnent
chal I enges, one being is it within the scope of the Second
anendnent? And the second being if it is, does it satisfy the
appropriate | evel of neans and scrutiny?

I n Masci andaro, the Fourth Circuit directed basically
the order in which courts are supposed to address those
guestions, and because the first question involves a serious
constitutional issue, that, as Judge WI kinson noted, could
have very serious inplications for public safety, the Court
said we're going to switch the order that Chester used and
direct you to first address, assuming it falls within the scope
of the Second Amendnent, does it satisfy the |evel of neans and

scrutiny that would apply to it, if it were in that scope?
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|f the Court finds that the answer is yes, as the
Court did in Masciandaro, then the answer is, yes, it would
satisfy that. W don't need to go to the second questi on,
whi ch is the scope question.

Only if the answer to that first question is to -- it
does not satisfy internmediate scrutiny, if you assume the
Second Anendnent applies, do you then go to the second question
and ask does it apply? Does it fall within the scope?

So | would submt that the direction fromthe Fourth
Circuit tothis Court is first assunme that this regul ati on does
regul ate conduct falling within the scope of the Second
Amendnent apply the appropriate standard of scrutiny, and only
if Your Honor's answer to that question is no, it would not
satisfy that |evel of scrutiny, do you then go to the other
guestion of the scope of the Second Amendnent and whet her the
act falls within the scope.

"1l certainly address both of those issues today,
but I think that that is the framework that Masci andaro sets
up, and it does provide you only go to that second step if you
resolve the first one against the state.

THE COURT: So that essentially, then, if the Court
isinclined to or will uphold the regulation, then it can avoid
the constitutional issue at this procedure.

If the Court is inclined to strike down the

regul ation, then the Court has to find the right in the
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constitution first and then find it's been unconstitutionally
bur dened?

MR. FADER. Right. And find that the activity at
issue falls within the scope of the Second Anendnent.

THE COURT: Good.

MR. FADER Yes. | also, in that context, Your
Honor, wanted to point to a couple other things out about the
Masci andaro opinion and what it directs courts to do in
assessi ng these chall enges.

| agree with Your Honor's readi ng of Judge
W ki nson's decision. It certainly doesn't say courts should
never address that second question. It just sets the order in
which they're to address it.

And M. Gura nade a couple statenments about the
Masci andaro case that | respectfully disagree with. One is
that it's a sensitive place case or a time, manner, restriction
case. It is not. |In fact, the governnent made the argunent to
the Fourth Gircuit that it was a sensitive place case. The
government said a national park is a sensitive place, and so
you should treat this to fall within that presunptively | aw ul
regul ati on according to the Heller deci sion.

And in the Fourth Grcuit's decision, they
specifically declined to rule on that issue of whether a
national park was a sensitive place, which is the tinme, manner,

pl ace regul ation issue.
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And at page 473 of the Masci andaro decision, just
right at the end of subsection D, the Court said we need not,
however, resolve the anbiguity in the sensitive places | anguage
in this case, because even if Dangerfield Island is not a
sensitive place, as Masci andaro argues, the regulation at issue
still passes constitutional nmuster under the internediate
scrutiny standard.

So the Fourth Circuit in that case specifically said
we're not going to apply a tinme, manner, place. W're not
going to apply this sensitive place issue, which was the basis
for district court's decision there, because we don't need to,
because it satisfies internmediate scrutiny regardl ess.

|"d al so point out, Your Honor, that the basically,
based on that sane issue, Masciandaro was not saying we're
going to apply an internediate scrutiny standard because this
was tinme, manner, place, or because this is sensitive -- a
sensitive place issue.

THE COURT: If | could just stop you for a mnute.

Rogan, can you find that |anguage here?

It's one of the sort of unintended consequences of
goi ng from books to the conputer, you can never find your place
in the opinion.

(Pause.)

MR. FADER It's even nore difficult in this case,

Your Honor, because Masci andaro, when we were briefing it,
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hadn't yet nmade its way in the Federal Reporter. W were
dealing with one set of page references and then another one
now.

THE COURT: Good. So the text says, then, that we
need not, however, resolve the anbiguity in the sensitive
pl aces | anguage in this case, because even if Dangerfield
Island is not a sensitive place, as Masci andaro argues, the
section, the rule still passes constitutional nuster under the
i nternedi ate scrutiny standard.

In reaching this result, we conclude, first, that the
government has a substantial interest in providing for the
safety of individuals who visit and nake use of the national
par ks, including Dangerfield Island.

Al t hough the governnment's interest need not be
conpel l'ing under intermedi ate scrutiny cases, sonetinmes
descri bes the governnment's interest in public safety in that
f ashi on.

As the District Court noted, Dangerfield Island a
national park area with a | arge nunber of people, including
chil dren congregating. Such circunstances justify reasonable
measures to ensure secure public safety.

So as | read the opinion, | didn't read it to mean
that public park equals airport, school, et cetera. | read it
to mean that public park is just sinply a place where | arge

nunbers of people including children congregate and therefore
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the rul e passes internedi ate scrutiny.

So that it is atinme, place, and manner restriction
that is legitimate, but the legitinmacy cones not fromthe parks
or the places, status as public park, but as a place where
peopl e congregat e.

s that right?

MR. FADER. | think that is right, Your Honor,
because the Court -- the point | was trying to nake initially
is the Court did not choose internediate scrutiny because this
was a sensitive place or a tinme, manner, and place restriction.
The Court chose internediate scrutiny as it specifically said,
because this was regul ated conduct outside of the hone.

THE COURT: Right. So outside the hone, we use
internedi ate scrutiny, we apply internmedi ate scrutiny, and we
find that the regulation satisfies internmediate scrutiny
because there are a | ot of people around.

MR. FADER: Exactly. And in that scrutiny analysis,
the Court | ooked at the only place at issue, which was a
nati onal park, and found that the governnent had reason to do
that in one of its factors in deciding that was that there were
a | ot of people around.

THE COURT: There are legitimte issues about parks
-- this is sort of an aside. And if the police are wal king
around Baltinore City, and they see sonebody sitting out on the

sidewal k with a cooler, the police probably can't say | want

43
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you to open up the cooler, you have to, because | want to see
if there's beer inside, because you |look like you' re 18, but it
woul d seemto nme that, in a national park, a public park, that
the police probably woul d have that right, because going into
the park is a privilege that can be regul at ed.

But that's really another issue.

So it passed internedi ate scrutiny not because it was
a public park, but because of the character of the area and the
nunber and type of people who frequent it.

MR. FADER: Those were certainly factors that the
Court used in deciding that in that case, that it easily passed
the internediate scrutiny standard.

THE COURT: Cood.

MR FADER And then, Your Honor | will turn to -- |
agree with M. CGura that your letter is certainly a very good
gui dance for us, and we appreciate that. | also want to go
down and address those points as you have listed them

THE COURT: Good. Thank you.

MR. FADER: First of all, with respect to the
statenent of the Court right, | think Your Honor is correct,
and | think that Masciandaro dictates that the core of the
Second Anendnent protection is in fact the right of |aw abiding
i ndi vidual s to possess handguns in the honme for self-defense.

And Masci andaro specifically said that whatever the

scope is outside of that is what was |eft open by the Suprene
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Court, but that was a matter of unani nous agreenent anong the
three judges. The only disagreenent was whether to resolve it
in that case.

Wth respect to the second point, whether
internediate scrutiny is appropriate, as we said in our brief,
the state does actually take the position that the nore
appropriate |level of scrutiny to apply to this is the
reasonabl e regul ation | evel of scrutiny. However, we
understand that the Fourth Circuit's opinion in Masci andaro
certainly governs what this Court's analysis needs to be.

And in that case, the Court did say that regul ations
of conduct outside the hone are subject to internediate
scrutiny. So we've preserved that issue for appeal, but
understand that internediate scrutiny will guide this Court's
deci si on.

THE COURT: Good.

MR. FADER. Wth respect to the third point, we agree
that this case does not inplicate any of the specifically
listed presunptively lawful nmeasures. And this is a matter
that | guess a lot of different courts and conmentators have
| ooked at what really are five separate points in the Suprene
Court's decision in Heller, where the Court was di scussing
specifically the fact that the Second Amendnent is not a right
of everyone to carry any type of firearmin any place they

want .

45
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And the Court then went and listed five different
exanples of howit's not an absolute right.

THE COURT: Nonexcl usi ve exanpl es.

MR. FADER: Nonexcl usi ve exanpl es, exactly. But it
characterized themin sort of three different groups. One
group was three presunptively |awful mnmeasures, which is the
group Your Honor listed in the third bullet point of your
letter.

Anot her group was by itself a statenent in the Second
Amendnent woul d only address laws dealing with firearns that
are in common use at the tinme. And they reference the Ml er
case that wasn't stated as a presunptively | awful nmeasure, but
it was another exception, if you will, to the Second Amendnent
that it doesn't reach protection of weapons not in comobpn use
at the tinme.

The first issue that the Court pointed to, though in
di scussi ng why the Second Anendnent is not absolute, is the
fact that state courts for a long tinme have approved of bans on
the concealed carry of firearns. It didn't say that was a
presunptively | awful neasure.

In fact, it seened to by virtue of its place in the
di scussi on el evated above that as the type of law that courts
have regularly found to be constitutional.

And in fact in the Suprene Court's own decision in

Robertson, in 1897, the Suprenme Court noted that conceal ed
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carry bans do not offend the Second Amendnent.

THE COURT: One of the things that's interesting in
this Second Anendnent area is that here in 2011, one would
expect that this issue would have been definitively resolved by
the Suprene Court years and years ago, and it's sort of
striking that this is an area of constitutional jurisprudence
where there is not nuch there.

MR. FADER. And in fact | think a |ot of people
t hought it was definitively resolved by the Suprenme Court many
years ago in the MIler case. Cbviously, the Suprene Court
found that the right was tied to mlitia service. And the
reason we're -- obviously Heller changed the | andscape, and
that's why we found ourselves in this position w thout that
type of gui dance.

But that is certainly a very interesting distinction,
and that's why Courts have been | ooking to other sources. And
that's why | will get to the First Anmendnment |ater, but that's
why courts are | ooking to borrow from ot her constitutional
doctrines to try to find a path here, but that's exactly right.

But | woul d suggest, obviously, the Maryland statute
deals with both conceal ed carry as well as open carry. But in
considering the statute, | think that, although the three
presunptively law regul ations are not inplicated by this
statute, the Court's statenment inmredi ately before about bans on

conceal ed carry being constitutional | think is relevant,
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because the Maryl and statute does address both things, and
that's rel evant not conceal ed carry aspects of Maryland' s | aw,
whi ch doesn't go nearly so far as a ban, but is nuch nore
perm ssive than that.

THE COURT: One of the things that's interesting, and
| was thinking about in getting ready for the hearing, is what
is the reason why open carry, such as open carry of a shotgun
or along gun is easier to accept by the state intuitively than
conceal ed carry? The person -- if you have a person who is
carrying around a shotgun, he's a | ot nore dangerous than a
person who's carrying around, you know, a 38 revol ver because
of the fire power of the shotgun.

Is it because | aw enforcenent and ot her people can't
see person is carrying a conceal ed weapon when they're
interacting with thenf

What is the rationale that says that conceal ed carry
i s sonehow bad while open carry is a lot better? And | had a
hard tinme just sort of teasing out the answer other than it
makes intuitive sense.

MR. FADER: Are you asking about that as far as the
state's position specifically in this lawsuit or historically I
explain it howit's devel oped?

THE COURT: Yes, that would be perfect.

MR. FADER: (Okay. M understanding of how that's

devel oped historically, Your Honor, is that sonme of the cases
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actually describe it as an issue of what's nmanly or not nanly.
Sonme of the cases specifically use that type of |anguage and
describe it as if you' re carrying a conceal ed weapon, then
you're not allowi ng the other person a fair chance to defend

t hensel ves, and that's something that only a crimnal would do,
to be hiding it so the other person couldn't see it comng, if
you will.

Whereas open carry, you're giving the other person a
fair shot. And that's --

THE COURT: Wen both of you wal k out on either ends
of the dusty street and confront each other.

MR. FADER: Yeah. There's actually a case fromthe
md 19th century, dissent sort of |anents the days when people
could settle their issues with a gunfight rather than have
these restrictions on guns, that the majority was uphol di ng
t hat case.

But | think that's the historical evolution of it is,
it wasn't even | aw enforcenent so nuch, although that would
have been nmuch nore of an issue today, it was the private
confrontation and the idea that the one person wasn't show ng
their hand, if you will, and getting an unfair advantage.

THE COURT: Are any of the reasons that you' ve teased
out fromhistorical |evel not anachronistic when applied today?

MR. FADER There's the | aw enforcenent rationale

certainly.
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THE COURT: Right. That's clear.

MR. FADER: A big issue.

THE COURT: Then that is clear because when | aw
enf orcenment cones on the scene, they have to get a handle on
make assessnents about these very fluid situations. And one
thing they want to know is are those people arned or not? So
that is absolutely clear.

But | was thinking about the fair fight or anything
that m ght appeal to sonebody and, you know, the 18th or 19th
century that really doesn't appeal to us anynore, other than
| aw enforcenent, is there a good reason that applies today?

MR FADER As far as the distinction between
conceal ed and open?

THE COURT: Yes.

MR. FADER: | think that is the primary one, Your
Honor .

THE COURT: Cood.

MR. FADER. Wth respect to the fourth bull et point
on this the Court should consider the regulatory schene as a
whol e, M. Gura addressed that, and it's also ny understandi ng
that their challenge is limted to only this issue of good and
substantial reason requirenment, and it doesn't go beyond that.

However, | think the Court's also right that in
addressing a specific elenent of the statute, you obviously

need to consider the entire statutory schene, because that
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particular elenent isn't there by itself, and it needs to be
considered in light of what the statute covers and doesn't
cover and the scope of the statute. So | think --

THE COURT: The entire statutory schene, if you | ook
at it as a whole, is a very reasonabl e schene because you have
the application, the application is acted upon, the person is
i nvesti gat ed.

If a person is turned down, there is a right to
appeal to a review board. The review board is not a rubber
stanp. They affirmthe superintendent or the police only about
54 percent of the time. And if a person is turned down by the
appeal s board, there is a right to appeal in the Crcuit Court
of the applicable county.

The schene does not prevent people, as | nentioned,
was tal king about with M. Gura fromcarrying a firearmor a
handgun outside the house, for exanple, to target practice, you
just have to separate so you're not -- the |law doesn't create
an island of your house, which is where the only place that you
can have a firearm and there is also the right to carry the
| ong gun around for protection.

So that this is not -- it does not -- Maryland's
regul atory schenme does not have the earmarks of a systemthat
is intended to stanp out gun possession and ownership by the
process of regulating it into oblivion. So it all |ooks pretty

reasonabl e to ne.
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MR. FADER. And | think the point there is while you
need to consider this in the context of the overall statute,
any deci sion would be rendered just with respect to that.

THE COURT: There's one issue.

MR. FADER. Right. And with that, Your Honor, |
would i ke to turn to the key questions that Your Honor raised,
the first being do the regul ations here at issue satisfy
i nternedi ate scrutiny?

And this sub question Your Honor asked what's the
nature and extent of the state's interest in the regul ations?
The state's interest, Your Honor, is in protecting the public
safety and especially in protection from handgun vi ol ence.
That's the -- that is recognized | think universally in the
courts as a conpelling interest, and it was conceded in
briefing by the plaintiffs that the governnent has a conpelling
interest in regulations to address handgun vi ol ence.

In the next sentence, the plaintiff said but that
doesn't really apply here, because there can be no conpelling
government interest in preventing people fromexercising a
constitutional right. And that becones a circular argunent
that they're making that says you have a conpelling interest in
protecting the public and the public safety, but we're just
going to deemit to be the case that, whenever you're
exercising a constitutional right, you can't have a cogni zabl e

public safety issue arise fromthat.
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And | respectfully suggest that's sinply not the
case. The First Amendnent jurisprudence is obviously replete
wi th exanpl es of people trying to exercise the right to speech
in away that is injurious to public safety. It's why you have
the fighting words exception in the First Anendnment. I1t's why
you can't screamfire in a crowded theater, that there are --
there are public safety, certainly allowed to take, to assess
public safety in deciding that whether a constitutional, in
deci ding a chall enge based on a constitutional right.

THE COURT: One of the things to think about when |'m
deci ding the case does have to do with the issue that you
poi nted out concerning the Masci andaro case and the status of
Dangerfield |Island, because, as you pointed out, the case did
not turn on Dangerfield Island' s status as a national park
area, but as an area where a | arge nunber of people including
children congregate for recreation, such circunstances justify
reasonabl e neasures to secure public safety, and one can say
that such an area equal s downt own.

So that one argunent from your standpoint is that
Masci andaro al l ows prohi bition of handguns in any area where a
| ar ge nunber of people including children congregate for
regul ation, or for recreation, and that it's inpossible to
allow or to have a regul atory system where handgun carrying is
confined only to areas that don't sound |ike that.

MR. FADER: | think that's right, Your Honor. And in
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fact the Maryland statutory schene is not limted to allow ng
possessi on of handguns in the honme. That's -- obviously, that
was the issue in Heller, that was the issue in MDonal d, where
the Court said that they were, you know, anong the nost
restrictive gun | aws that had been passed in history.

The Court sinultaneously said that we shoul d not
expect that any of other decisions uphol ding gun regul ations
that had conme in the past would have changed, based on the
Court's new interpretation of the Second Anendnent.

The Court wasn't whol esale getting rid of decisions
t hat had upheld various regulations in the past. And one of
the things -- one of the issues that plaintiffs have pointed
out in their briefs were there were references in the Heller
case to recognition by sone other states or sonme other courts
in the past of other places where people could possess
firearns.

The Pennsyl vania state constitution provided its
right apply to hunting as well as self-defense. Wll, the
Maryl and and of course the recent Ezell case said there is a
right to possess for target practice.

The Maryl and statutory schenme allows all of that and
nmore. The Maryland statutory schenme does not restrict the use
or the wear and carry of the hands guns without a permt.
There's no need to obtain a permt for hunting, for target

practice, formal or informal, for target shooting, for
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trappi ngs, for dog obedi ence classes. There are a nunber of

things that are specifically carved out that really enconpass
pretty nmuch every exanple that the courts have used of other

pl aces wherein -- where courts historically have said people

may have a right to have a firearm

The Maryl and statute doesn't only apply within the
home, not even only apply within the business, but it reaches
all of those other uses as well, and | think that's very
important, a very inportant issue in both of the key questions
t hat Your Honor has posed.

It's an inportant issue in whether the statute neets
i nternedi ate scrutiny, because it addresses the extent to
which, if you assunme that there is -- that the Second Anendnent
applies outside the honme, it addresses the extent of the burden
that woul d be applied, because it is expressly perm ssive with
respect to other areas that al so addresses the issue of whether
the Maryland statute is reasonably adapted to the governnent's
interests. [It's not overly restrictive. It allows all of
t hose areas where traditional firearns would have been all owed
and expected to be all owed.

It's also very relevant to the scope inquiry, because
| think the first question in the scope is does the Second
Amendnent address conduct outside of the honme? That's the
guestion that was | eft open by Heller, and it's a very broad

guesti on.
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But that's not the only question, because even if it
does -- even if the Second Anmendnent does apply to sonme conduct
out si de the hone, the question is then to what?

And it's certainly conceivable that if the Suprene
Court were to find that it addresses sone conduct outside the
home, such as hunting or target practice, that those things, of
course, Maryland |aw al |l ows.

So the scope could reach those things and still not
inplicate the constitutionality of this statute.

But | think it's inportant for --

THE COURT: | think one of the -- | think that's
right. M read, | haven't nade a final decision, but reading
Judge Ni eneyer's opinion, | thought that he did a good job of
sifting through the cases and the statenents and the dicta and
reaching a very reasonabl e conclusion that the Second Amendnent
does operate outside the hone but in a way in context
explicated by the Suprene Court.

So if there is a way around, then |I would not make
that holding. But if there is no way around, that's likely to
be the hol di ng, which would then place us squarely in the
posture of exam ning the good reason requirenment in the
Maryl and st at ut e.

It's clear fromthe | anguage in the Masci andaro case
that the police can -- you can regulate firearns in an area

that has the characteristics stated i n Masci andaro. The
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guestion then is why does requiring a good reason, in addition
to a background check, why does that nmake it less |ikely that
they're going to be problens in these crowled areas? And is
there an answer to that?

MR. FADER. W think so, Your Honor. And it gets to
-- the way | look at this issue of the state's interest is sort
of twofold as far as deciding what the state's interest is, and
that's, first of all, the nature of the problem and, secondly,
the benefits that the state is attenpting to achieve fromthis
| egi sl ation.

And |I'd suggest, Your Honor, we don't have to go into
all the statistics. It's clear Your Honor has reviewed all of
that. But handgun viol ence especially is a very serious issue
and a devastating issue to communities in the State of
Maryl and, and that's the core of the problem

In the statute, the CGeneral Assenbly al ong those
lines made specific findings that it codified into the statute
as to why it was taking the step of inplenmenting this specific
statutory schene.

And those findings indicate that, with the
regul ations that were in place at the tine, there was an
al arm ng i ncrease in handgun viol ence that the Court -- that
the General Assenbly found based on the testinony that it
reviewed and the reports that it was provided that the | aws

then in force had not been effective in curbing the nore
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frequent use in handguns in perpetrating crinme and that these
further regul ati ons were necessary and necessary to preserve
the peace and tranquility of the state and to protect the
rights and liberties of its citizens.

THE COURT: Right. [If I could just stop for a
mnute. In thinking about this, it's hard to -- if you think
about the regulatory schene and the parts of it that M.
Wl |l ard satisfies, you know, he checks every box, type of
person, type of gun, until we get to the good reason
requirenent. So that | want to ask, how does the good reason
requi renent make the public safer? And the only thing that I
can think of is that requiring a good reason reduces the nunber
of permits that will be issued by the state and therefore
reduces the nunber of people, who are going to be | aw abiding
people I mght add, who are going to be carrying firearns.

So that the question then is, is that perm ssible?

The other point is, despite all these statistics,
it's not the M. Wollards of the world who are shooting al
t hese people. You know, it's the people who are using
commtting crines, and we see themall the tine in this court,
and it's alnost never that M. Wl lards of the world, it's the
peopl e who are not permtted to possess firearns in the first
pl ace usual |y because either because they're felons or because
they're using a firearmto commt a crine.

So the issue then is rationing the constitutional
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right legitimate for protecting people in these, you know,
crowded areas? And it's a tough question to answer.

MR. FADER. Right. And of course the sanme rationing
the constitutional right of course based on what the scope of
the right is, and that's a separate question. But as to the
i ssue of what benefit the state gets out of it is as far as
protecting public safety by having a good and substanti al
reason requirenent, we have submtted a nunber of reasons why
t hat happens.

And one of the reasons is because it does in fact
keep peopl e guns out of the hands of crimnals when even
| aw- abi ding citizens are out and about carrying their firearns,
t hey becone the target for crimnals to take the gun away.

W in fact know fromthe very facts of M. Wllard's
case where he pulled a gun on sonebody who was invading his
home, and that individual took the gun away from him and
fortunately he didn't aimit anybody else in the house other
than hinself, hinmself being the intruder, but guns are
reasonably easily taken away from peopl e when they're carrying
t hem

THE COURT: If | could, because it just occurred,
also, if a person has a carry permt, highly likely they're
going to keep it a lot of the tinme in their glove conpartnent
or sonewhere in the car, so you have the phenonenon, you have

i ncreased break-ins nowto steal your GPS, and if people know
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that there are going to be firearnms in nore cars, then nore
guns are going to be stolen.

MR. FADER: That's absolutely right, Your Honor. And
that is part of the declarations of some of the | aw enforcenent
officers that we submtted that tal ked about not only in their
experience woul d that happen with private citizens who woul d
have their guns in their glove conpartnents, but in fact it
happens with police officers. Police officer's homes have been
targeted because crimnals know there will be guns there.
Police officer's cars have been targeted because they know
there will be guns there. That woul d happen even nore if nore
private citizens had their guns, and that's an issue of very
serious concern to | aw enforcenent and anot her reason why this
requi renent does benefit public safety, by having this
requi renent in place.

It also, and again as detailed in the declarations of
the | aw enforcenent officers we submtted, prevents harmto
i nnocent bystanders frominterjecting additional guns into
confrontati ons where confrontations before m ght not have
beconme deadly, now it potentially would.

|"d al so suggest, Your Honor, that especially with
sonme of the nore lenient shallow issue regines out there, it's
not the case that sonebody who qualifies for a permt based on
nmeeti ng those objective factors won't use that gun for crim nal

activity.
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W saw | ast year here in Maryland where the hol der of
a Virginia conceal carry permt opened fire in Johns Hopkins
Hospital, shot the doctor who was treating his nother, then
killed his nother and hinself. He was the holder of a permt
that was issued in Virginia because he checked off all those
boxes.

And we cited to the website that keeps a record of
t hose things, the violence policy center's website that | think
the updated figures are since |I think May of 2007, 311
hom ci des by hol ders of permits and 11 of | aw enforcenent
of ficers by holders of permts.

M. Qura pointed out that sonmething less than a third
of those were actually suicides, but you're still left with
nore than 200 cases since early 2007 of people who get these
permts, because they neet the objective boxes then using the
guns to commt crines.

THE COURT: Well, one of the inponderables in this
area sort of reiterates the question that m ght be rai sed about
drug use. If drugs were |egalized, how much would drug use
increase? Wuld it be five percent, ten percent, a hundred
percent? O would it be a useful experinent to know what the
answer to that question is?

And you can sort of translate it into this issue, if
we elimnated the good reason requirenent, how many nore people

are going to get gun permts? Intuitively you would think that



© 00 N oo o0 b~ W N P

N RN N N NN P B R R R R R R R
a o W N P O O 0O N O O A W N +—» O

Case 1:10-cv-02068-BEL Document 44 Filed 08/25/11 Page 62 of 77

not that nmany people, but you know, but who knows? And what
are the statistics? | know there are other states that are
very easy to get a carry permt, | think Texas is one,
Col orado' s anot her.

Do you know what the statistics are in Texas?

MR. FADER It's hard in sone of these cases, Your

Honor, to conpare because it's not necessarily apples and

62

oranges. Texas is a case where actually fewer than two percent

of the population has a permt. But in Texas, you only need a

permt to carry concealed. You don't need a permt to carry

open is ny understanding. So it's apples and oranges, if you

will, because if everybody can get a permt to carry open or

conceal ed.

In Maryland, | don't know how you assess that. |It's

al so obviously a conpletely different | andscape as far as the

peopl e and the nunber of urban centers and the popul ation
density and things |ike that.

So | did the math actually based on information on
the Texas public available information in their web site. |

think it's something along the lines of 1.8 percent of the

Texas popul ation has a permt to carry concealed. But | don't

know what that would translate into if you had to have a permt

there to carry open as well.

THE COURT: 1.8, but it's still a |ot of people.

MR. FADER: And Texas certainly has a |lot nore than
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as well, but, yes.

THE COURT: So if you forget what the population is
in Maryland, 1.8 had a concealed permt, then it's still --
it's a fair nunber of people. Now, they're not always going to
be carrying their firearnms, but | guess I'msort of ranbling
here, but sort of ny gut, it's not an issue to be taken into
consideration in deciding the case, because it's irrelevant to
the constitutional issues, but | think that your hunch is that,
if you elimnated the good reason requirenment, you woul dn't
have a run on the police departnent, you wouldn't have hundreds
of thousands of people apply. You probably would have a tick
upward, but not too nuch

MR. FADER:. And | don't think we know the answer to
t hat question, Your Honor. And we don't have the data to
support. The data we do have says that well over 90 percent of
t he people who apply for the permits have been given them W
don't know how many nore people would be inclined to apply if
the requirenment weren't there, but that's the data that we do
know.

As far as social science, Your Honor, and | think
it's appropriate to address that here, because we al so know
fromthe social science and fromthe report we submtted from
an expert in handgun violence issues is that the preval ence of
guns has been shown to increase the death rate from ot her

crines, like assault and battery.



© 00 N oo o0 b~ W N P

N RN N N NN P B R R R R R R R
a o W N P O O 0O N O O A W N +—» O

Case 1:10-cv-02068-BEL Document 44 Filed 08/25/11 Page 64 of 77

64

When the popul ation, civilian popul ation, has nore
guns, crimnals tend to carry nore guns and other crines tend
to result in death when they night not otherw se reach that
| ethal |evel.

Qobviously, there are reports and studies that M.
GQura has also cited that claimto cone to a different
conclusion. But | think the point of the social science that
we i ntroduced goes to | ooking at whether the state's interest,
t he substantial governnmental interest, that needs to be
eval uated as part of the internediate scrutiny standard is a
legitimate interest or is it pretextural?

And | think Your Honor expl ained fromthe makeup of
the statute why that gives a very good indication that this is
not a pretextural statute designed to get rid of gun rights,
because it certainly doesn't do that.

But the existence of the social science to support
the notion that these kinds of laws do in fact aid in achieving
the governnent's interest in public safety and reduci ng handgun
viol ence, that's where the social science conmes in. It doesn't
stand by itself. It's not essential, but it is inportant in
| ooki ng at what the government's interest is and why the
government is supporting and why the CGeneral Assenbly passed
the legislation in the first place.

And in fact this is an issue of again if we're

assum ng that the Second Amendnment applies outside the hone,
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t he question then beconmes how you anal yze the governnent's
interest outside the hone. | think it's inportant to recognize
what the Fourth Circuit recognizes, which is outside the hone
is a different place than inside the honme. It's a different

pl ace for a nunber of reasons, but the majority in Masciandaro
said, as we nove outside the home, firearns rights have al ways
been nore limted, because public safety interests often

out wei gh i ndividual interests in self-defense.

So | don't think you can point to the recognition of
a Second Anendnent right in the hone and the fact that the
Hel l er court said under any |level of scrutiny an absol ute ban
on possession of handguns in the honme is unconstitutional, and
assunme that the sane anal ysis applies outside the honme, which
think is what M. Gura was saying we don't have to even think
about the level of scrutiny we just apply the constitutional
provision as it's witten.

| think the Fourth Grcuit in Masciandaro has said
you have to apply a level of scrutiny, and that |evel is
internediate scrutiny, so | think the Fourth G rcuit has
forecl osed that as an option.

In addition to that, the Fourth Crcuit has clearly
noted that the interests are different outside the hone than
they are in. Public safety is nmuch nore of an issue outside
t he hone, nuch nore of an issue within the state's prerogative

and the General Assenbly's concern when it was passing this | aw
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than it is inside the hone. And that's what |eads us to | ook
at the factors differently and to consider the public safety
rational e that we've just tal ked about the reasons why naking
sure that only people who have a good reason to have a gun are
actually wearing themaround in public in these crowded areas,
why that really does have an inpact on public safety?

As far as how the regulations are tailored to advance
the state's interest, which is the second part of the
internedi ate scrutiny question, I'd like to start with a
term nol ogy point, because tailored is |I think usually used in
the sense of a strict scrutiny standard, is it narrowy
tail ored not governnent's conpelling interest?

And in the internmediate scrutiny standard, the Fourth
Circuit has applied the in Masciandaro. They said is the
regul ati on reasonably adaptable to the governnent's or adapt to
t he governnent's substantial interest?

And in Chester, they use a slightly different
formulation of is it a reasonable fit to the governnment's
substantial interest?

That's the termnology, and | think it's a
term nology that's inportant in | ooking at how the Court is
supposed to analyze this. It doesn't need to be a perfect fit.
Your Honor was suggesting the cities mght be nore directly
anal ogous to the park in the concentration of people, and

al t hough they mi ght be nore anal ogous to the park, we don't
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need to have an internediate scrutiny a precise fit to the
governmental interests. W need to have a reasonable fit to
it.

And noving on fromthat point, | think that the
state's interest is a reasonable fit. It is reasonably adapted
to the governnent interest. And part of that is what | was
di scussi ng before about all of the uses of a handgun that are
not subject to a permt in Maryland, that apply outside of the
home, such as hunting and target practice and target shooting
and trappi ngs and those things that show that the interest is
in fact -- that the burden of the regulation is narrow, because
it doesn't apply to any of those places that courts have really
identified as being places where historically you' d expect to
have a gun

THE COURT: Well, in this case, M. Wllard's
original reason for obtaining the permt was because of the
presence three mles away of an individual who had invaded his
house. What happens if the person conmes in and says | want a
permt to carry because | live in an area of let's say West
Balti nmore or East Baltinore, high nurder rate, drug deal ers,
dangerous, so | wouldn't need handgun if | |ived out sonepl ace
el sewhere. It's nore, you know, if there weren't so many
peopl e, armed people | wouldn't want in ny area of East
Bal ti nore.

Does the state give that person a permt, or does the
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state say you can't have a permt because it's too crowded an
area?

We know what the state is, in a sense, it's
irrelevant, but |I would be interested to know what has the
state done when that is the good reason that is asserted?

MR. FADER: | think the guidance that we have
generally on that, of course, that's not an as applied
chal l enge that we have here, but the appellate decisions from
the Maryl and state courts have indicated that good and
substantial reason neans a reason beyond nere anxiety or a
reason that everybody el se around you shares, there should be a
specific reason why you instead of the person who lives next to
you.

THE COURT: So | live in a high crine area isn't
goi ng to worKk.

MR. FADER: Again, we don't have that specific
factual context, but |I think that's a fair reading of the
deci si on.

THE COURT: But if what would work is | own a
conveni ence store in a high-crime area, and | have to take the
cash receipts to the bank every night, that works in just about
every case unless the person's prohibited for sonme reason.

MR. FADER: The Maryl and State Police have
established four different categories in order to assess

whet her sonmebody has a good substantial reason.
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THE COURT: One covers judicial officers, | notice.

MR. FADER: It does, Your Honor, along wth anybody
el se who has a job where they can take people's civil liberties
away is that category. But one is also the business owner who
carries itens of street value, and so they have a process of
determ ning who falls into what category.

But because of the way that Maryland treats gun use,
even without a permt within the state, this is not even a
remotely simlar lawto the laws that were struck in Heller or
in McDonal d, or even in Ezell

Ezel |, of course, addressed target practice, which is
specifically allowed under Maryland's law. And | al so woul d
just comrent again sone of the discussion of Ezell before,

Ezell didn't recognize a freestanding right to engage in target
practice on its own such there is a recognition of a general
Second Anmendnent right outside of the house.

The basis on which the Ezell court ruled was that if
you're going to have a right to have a handgun in your hone for
sel f-defense, you have to be able to effectively exercise that
right. |If you can't practice shooting with the gun, then you
can't effectively exercise that right?

Al t hough Ezell did rule that, in that case, there is
i kelihood of success on the nerits in show ng that you had a
right to engage in target practice. It wasn't because there

were finding a grant a right outside the honme it was
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specifically tied to the right inside the home, and it was
ancillary to that right. And that's how they got to that, not
quite, but closer to strict scrutiny standard, because it
really did inplicate the right in the hone.

THE COURT: Do you agree with the recognition of the
advanced i mredi ate scrutiny category, sonething that's between
strict and internediate? O do you think that they really,

t hey shoul d have applied another standard? 1It's either
intermedi ate or strict.

MR. FADER. Well, and this is what | was going to get
into the First Amendnment discussion, but | will do it now.
Internmediate scrutiny is frankly a flexible standard. Courts
have treated it as a flexible standard.

VWhat | think the Ezell court did is applied i mediate
scrutiny but higher up on the internediate, | don't think
there's a separate category for advanced internedi ate.

But that's one of the things, frankly, that the
courts that have been applying First Amendnent jurisprudence
have adopted nost of all fromthe First Amendnent is its
flexibility in saying, okay, where on the scale does this |aw
lie as far as burdening the right?

And even within the internediate scrutiny standard,
if it's intermediate scrutiny, but it's a really heavy burden,
then you go up the scale. And if it's internediate scrutiny,

but it's a lighter burden, then you go down the scale.
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That's where | think you need to consider the
Maryl and regul ation as a whole and say unlike Heller, the | aws
of McDonald and Ezell, this regulation is very perm ssive with
respect all the places where you woul d usually expect to be
able to have a handgun without a permt, and it allows all of
t hat .

THE COURT: If you think about the standard, then
it's sort of visual or nechanistic terns, at sone point,
there's a click, and you're up to strict scrutiny.

But before you get to that click, there is a very
flexible, flexibly applied internediate scrutiny. And the
Seventh Circuit case was sinply a case that was at the upper
end of that standard.

MR FADER | think that's correct.

THE COURT: We're going to have to end soon, if you
have any final points to make, | would appreciate them And
before left | want M. Gura to answer the question about does
Masci andaro say where you have an area where you have a | arge
nunber of people including children and they congregate for
regul ati on, can you then ban handgun, carrying handguns in that
area?

But before we get there, M. Fader, do you have
anyt hi ng el se?

MR. FADER: Your Honor, just very briefly on the

scope point, | want to point out there is no other court that
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has ever held that the scope of the Second Amendnent extends
beyond the home with the limted exception of Ezell, which
itself was only tied to the right within the hone, not outside
of it.

And | also did just want to address briefly that a
| ot of what we're tal king about here with this |aw are choi ces
that the Maryland | egislature could have nade when it did this.
We're not here to decide policy, neither of the parties want
Your Honor to be nmaking policy. But the issue is did the
CGeneral Assenbly make a permi ssible choice within the
constitutional framework that we now have when it passed this
| aw?

For all the reasons we've stated in our brief and
before you, the state certainly believes that it can. And the
issue is not whether a different choice could have been nade.
The issue is not whether there is a better choice or even a
specifically nore narrowy tailored choice because the interest
in internmediate scrutiny need not be permt, it mght only be
reasonable. W would submt this was certainly a reasonabl e
choice for the Maryland |l egislature to make and that the
plaintiffs attenpt to force Maryland to adopt the policy of
ot her states that had issued -- that have decided to cone shal
i ssue, nostly within the last 20 to 30 years is not appropriate
then the Second Anendnent sinply did does not command that to
happen.
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THE COURT: Thank you, M. Fader. | appreciate it
and all the hard work you and opposi ng counsel did in the case.

M. Qura, if you could just address that one issue?

MR. GURA: Yes, Your Honor. Masciandaro does seemto
state that the defendant in that case was constitutionally
convicted of having a gun in a park, because the park was a
pl ace that had those characteristics init, and so it is
clearly a place case. And this case is not the place case. W
| ook at the formthat the state requires of people to fill out
in applying for a carry permit. There's no question about
where they would carry the gun

The regul ation at issue here does not relate to any
particular places, it's sinply aright to carry a gun in
Maryl and. The place is the entire state. And we while we
don't agree with the ultinmate conclusion in Masci andaro, we do
agree that there will be places fromwhich even |licensed
i ndi vi dual s can be barred from havi ng handguns, but that's not
the kind of case that we're in.

THE COURT: So that there m ght, for exanple, be the
state m ght say, for exanple, that you can't carry the gun in
Baltimore City or Prince CGeorge's County or sonewhere el se, but
that's not this case, because this case, in this case, M.

Wl lard was not permtted to carry the conceal ed handgun
anywhere no matter how popul ated or rural.

MR. GURA: Your Honor, while we would not agree with
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those |l aws, at the very least, if those were the kind of |aws
at issue, we would be having a very different kind of argunent.

It's also inportant to note again, as opposing
counsel observed, the |l aw here doesn't nmake a distinction
bet ween conceal ed and open carrying. And, again, | wishto
stress to the Court, as | believe we did in the briefs, we
don't really have a say in that as plaintiffs, and neither
woul d the Court, if the state wanted to allow only open
carrying or only conceal ed carrying for whatever reasons it
felt it wished to have those policies, we could not challenge
t hat .

Texas was noted. Actually, open carrying is not
allowed in Texas. W do have the statistics, though about what
happens there with concealed carry, that's in our reply brief.
Just to note in a published opinion on the Internet fromthe
Texas Departnent of Public Safety publishes the figures for how
many crinmes are conmtted by permts holders, and | believe
that for 2009, the |ast year for which we found records out of
65, 561 serious crimnal convictions, in the State of Texas,
it's a big state, only 101, or 0.1541 percent could be
attributed to individuals who possessed handgun carry |icenses.

| think the crux of the matter boils down to what the
Court noted, which is does the state have the ability to ration
the right to bear arnms in the interest of public safety? And

we would claimthat there is never a legitimate interest in



© 00 N oo o0 b~ W N P

N RN N N NN P B R R R R R R R
a o W N P O O 0O N O O A W N +—» O

75

Case 1:10-cv-02068-BEL Document 44 Filed 08/25/11 Page 75 of 77

rationing a constitutional right for its own sake sinply
because the state believes that the right is a bad idea or is
dangerous to public safety.

We are told that our argunents are circular when we
state that the state has a legitimate conpelling interest in
public safety, but not an interest in barring people from
beari ng guns.

Well, our argunments are only circular if the right to
bear arns is inherently against the public interest. |If it is,
as opposing counsel said, ininviting juries to public safety,
the fighting words doctrine was cited, yelling fire in a
crowded theater was cited.

Those are classic forns of unprotected speech,
because they're not traditionally within the kind of speech
that was protected in this country.

Fi ghting words nmay be obviously a bad policy to
allow. They are also not a formof protected speech.

Carryi ng handguns for self-defense is a form of
Second Anendnent activity and whatever else, the State of
Maryl and does not prohibit. O course, we concede the State of
Maryl and's | aws are on a whole nuch better than those of
Chi cago, although that's not nuch of a standard, all the sane,
the issue here is not about the right to go to a gun range.

The issue here is the right to carry a gun in public for

sel f-defense, and that is what has been tested/
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THE COURT: Thank you, counsel. [|'mgoing to have to
leave. |I'mnot inviting nore briefing, but what | would |ike
both sides to think about it, discuss it between yourselves, if
there is sonmething that you would like to file in light of the
guestions that have been, the discussion we had this norning,
|'d be happy to have it. Sinply let ne know what the briefing
schedul e is going to be.

|"mgoing to be away next week. [|'m not probably
going to get an opportunity to start working on this decision
in earnest for let's say the next three weeks to a nonth. So
if you want to file anything else, just send ne a letter with
the filing schedule, and 1'd be happy to read it.

But I'"mcertainly not urging you to do anynore worKk.
Your briefs were really excellent, and | really enjoyed reading
them Good. Thank you.

MR. GURA: Thank you, Your Honor.

MR. FADER: Thank you, Your Honor.

( PROCEEDI NGS CONCLUDED)

|, Jacqueline Sovich, RPR, CM do hereby certify
that the foregoing is a correct transcript fromthe
st enographi c record of proceedings in the above-entitled
matter.

Jacquel i ne Sovi ch DATE
Oficial Court Reporter
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