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REPLY ARGUMENT 

Plaintiffs’ brief concentrates on attacking a hypothetical statute prohibiting 

the “carrying of handguns for self-defense,” Appellees’ Br. 1; they argue 

insistently that the good-and-substantial reason requirement in Maryland’s Permit 

Statute implicates a “fundamental right to carry arms for self-defense,” id. at 8.  

They are wrong:  The statute does not prohibit the carrying of handguns for self-

defense, in public or otherwise.  Maryland’s Permit Statute does not in any way 

restrict the carrying of any type of arms for self-defense in one’s home or business, 

nor does it restrict the carrying of arms other than handguns in public.  The statute 

imposes only a minimal burden—that of obtaining a permit—on the carrying of 

handguns for self-defense in public by individuals with a demonstrable need to do 

so.   

The question before this Court is not the broad hypothetical question of 

whether there is a general right to carry arms for self-defense, but rather the much 

narrower question of whether there is a specific constitutional right to carry one a 

particular type of firearm, a handgun, in public, in circumstances that the Permit 

Statute does not already allow (see Appellants’ Br. 4-5), in the absence of any 

objectively-reasonable self-defense need.  Maryland’s good-and-substantial reason 

requirement does not burden any right secured by the Second Amendment and, 
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even if it did, the requirement is a reasonable fit to Maryland’s compelling interests 

in promoting public safety and reducing handgun violence. 

I. MARYLAND’S PERMIT STATUTE DOES NOT BURDEN ANY RIGHT 

PROTECTED BY THE SECOND AMENDMENT. 
 

The Supreme Court, in District of Columbia v. Heller, held that the Second 

Amendment secures an individual right to carry a handgun for self-defense within 

one’s home.  See 554 U.S. 570, 635 (2008) (requiring issuance to the plaintiff, if 

not otherwise disqualified, of a license to “carry [his handgun] in the home”).  

Even if the right to carry a handgun for self-defense extends outside the home, that 

does not mean, or even imply, that there is a right to carry a loaded handgun, in 

public, without a demonstrable self-defense need to do so.  See id. at 626 (Second 

Amendment right is “not a right to keep and carry any weapon whatsoever in any 

manner whatsoever and for whatever purpose”).1  Neither Plaintiffs’ discussion of 

historical sources nor their mistaken reconception of Heller supports their 

contention that the Permit Statute prohibits conduct protected by the Second 

Amendment right.  

                                           
1 The Supreme Court signaled that its decision should not be understood as an 
indictment of existing firearms laws that do not completely ban possession of 
handguns within the home by cautioning that “it should not be thought that” 
previously-decided cases adjudicating gun-control laws “would necessarily have 
come out differently under” the interpretation of the Second Amendment right 
adopted by the Court.  Heller, 554 U.S. at 624 n.24. 
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A. Plaintiffs Mischaracterize the Scope of the Permit Statute. 

The first step in this Court’s Second Amendment analysis is determining 

whether the challenged regulation “imposes a burden on conduct falling within the 

scope of the Second Amendment’s guarantee,” as historically understood.  United 

States v. Chester, 628 F.3d 673, 680 (4th Cir. 2010) (internal quotation marks 

omitted).  Plaintiffs fail to engage in any meaningful analysis of the Permit 

Statute’s scope aside from an inaccurate and unsupported caricature of the permit 

process as turning on “some official’s whim.”  Appellee’s Br. 8.2  In fact, the scope 

of Maryland’s Permit Statute is significantly narrower than the hypothetical statute 

they attack.  See Appellants’ Br. 4-8, 18-19. 

Plaintiffs’ real disagreement with Maryland’s Permit Statute is that its good-

and-substantial reason requirement precludes individuals from carrying loaded 

handguns in public, outside of specified activities like hunting and target practice, 

when those individuals do not have an objectively-reasonable self-defense or other 

need to do so.  Thus, while the mere “assertion of a self-defense interest,” 

Appellee’s Br. at 3, is not enough to obtain a permit, the requirement does not 

                                           
2 In making this assertion, Plaintiffs fail to address either the actual standards 
followed in assessing permit applications (J.A. 56-61), the numerous levels of 
review of initial decisions by an administrative board and courts, see Appellants’ 
Br. 7-8, and the district court’s rejection of Plaintiffs’ allegation of arbitrariness 
(J.A. 151-53).  Plaintiffs cite no factual support for their contention, and it is 
baseless.   
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prevent any Marylander with a demonstrable need to wear and carry a loaded 

handgun in public for self-defense from obtaining a permit, including on a same-

day basis.  (J.A. 60-61.)   

B. Historical Sources Do Not Support a Right to Carry 
Handguns in Public in Circumstances Not Already 
Provided for in the Permit Statute. 

 
This case is about whether the Permit Statute impermissibly intrudes on the 

Second Amendment right.  Plaintiffs’ historical discussion focuses primarily on 

identifying conduct that was not prohibited in the founding era based on then-

prevailing needs, weapons technology, and policy choices.  Plaintiffs implicitly 

and illogically rely on the assumption that conduct not banned in 1791 must have 

been believed to be protected as a matter of right.  It is not difficult to draw the 

Venn diagram that distinguishes between things that may be regulated but are not 

from those that must not be regulated.  There is no reason to believe that the 

Framers undertook to extend the right to keep and bear arms to the precise outer 

edge of what was allowable under then-prevailing laws.  The pre-existing right 

codified in the Second Amendment had always co-existed with restrictions on the 

public carry of arms enacted to meet public safety needs.  Appellants’ Br. 23-30. 

Indeed, the Supreme Court has expressly recognized that “the right secured 

by the Second Amendment is not unlimited.”  Heller, 554 U.S. at 626.  For 

example, the Court limited the core right to “law-abiding, responsible citizens,” 
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Heller, 554 U.S. at 635, even though the amendment’s text contains no such 

limitation, and no similar limitation applies to other rights secured by the Bill of 

Rights.   

Importantly, the Supreme Court recognized as “presumptively lawful” 

several “longstanding” regulations that were not in existence until long after the 

Second Amendment’s adoption.  Heller, 554 U.S. at 626-27 & n.26.  For example, 

the first state prohibition on the possession of concealed carry was not enacted 

until 1813, see Saul Cornell, A Well-Regulated Militia: The Founding Fathers and 

the Origins of Gun Control in America 138-41 (2006); prohibitions on the 

possession of firearms by felons were not commonplace until the 20th century, see 

Lawrence Rosenthal, McDonald v. Chicago: Which Standard of Scrutiny Should 

Apply to Gun-Control Laws?, 105 Nw. U. L. Rev. Colloquy 85, 92 (2010); and 

Congress did not prohibit the mentally ill from possessing guns until 1968, just 

three years before Maryland’s Permit Statute was enacted, see United States v. 

Yancey, 621 F.3d 681, 683 (7th Cir. 2010).  The Supreme Court in Heller thus 

made clear not only that the Second Amendment right is not unlimited, but that its 

public-safety focused limitations are not restricted only to those in place in 1791.   

Indeed, a long history of regulation of the public wear and carry of arms, 

especially easily-concealable arms, in the interest of public safety serves to 

demonstrate that the Second Amendment would not have been understood to 
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preclude a regulation like the Permit Statute.  See Appellants’ Br. 23-30; Brief of 

Legal Historians (Doc. 34).  None of the arguments by Plaintiffs and their amici 

undermine this critical point. 

1. Historical Sources Do Not Support a Right to Carry 
Handguns in Public Absent a Self-Defense Need. 

 
Plaintiffs argue incorrectly that statutes regulating or prohibiting the public 

carry of weapons in the 17th and 18th centuries universally required that the carry 

be accomplished in such a way as to terrorize the public.  Appellants’ Br. 40-45.  

As an initial matter, Plaintiffs confuse the issue by focusing improperly on 

the crime of affray, which was sometimes linked with, but was often treated 

distinctly from, the carry of firearms in public.  For example, the Statute of 

Northampton provided that no man could come before the King’s justices or 

ministers “with force and arms, nor bring no force in affray of the peace, nor to go 

nor ride armed by night nor by day . . . nor in no part elsewhere . . . .”  2 Ed 3, c.3 

(1328).  The statute’s construction, with clauses separated by “nor,” prohibits both 

“bringing force in affray” and going or riding armed in public.  Blackstone 

similarly treated these separately, listing each as a different “offence[] against the 

public peace.”  4 William Blackstone, Commentaries on the Laws of England 145-

49 (Clarendon Press 1769) (listing “Affrays (from affraier, to terrify),” and “riding 
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or going armed, with dangerous or unusual weapons,” as separate offenses, several 

pages apart).3   

Plaintiffs are also incorrect in claiming that early-American restrictions on 

public carry universally required fear or terror in others.  For example, although the 

version of the Statute of Northampton adopted by Virginia prohibited going or 

riding armed “in terror of the Country,” A Collection of All Such Acts of the 

General Assembly of Virginia, of a Public and Permanent Nature, as Are Now in 

Force, ch. 21, at 33 (1794) (Addendum 5), there is no indication that this criterion 

was understood to be required by the right secured by the Second Amendment, as 

opposed to the Virginia General Assembly’s considered judgment about the needs 

of the Commonwealth at that time.  In fact, the Virginia framers’ consideration of 

including in their constitution a right to bear arms that would have been limited to 

                                           
3 Moreover, contrary to the implication of Plaintiffs and their amici, William 
Hawkins’s statement that “Per[s]ons of Quality” were in no danger of offending 
the Statute of Northampton “by wearing common Weapons,” William Hawkins, 1 
Treatise of the Pleas of the Crown, ch. 63, § 9 (1716), does not in any way suggest 
a general right to carry weapons in public, but instead constitutes an allowance for 
privileged members of English society that was not extended generally to other 
citizens, see, e.g., John Trusler, 2 The Distinction Between Words Deemed 
Synonymous in the English Language Pointed Out, and the Proper Choice of Them 
Determined, at 92-93 (1795) (“men of quality” are “men of rank and title”) 
(Addendum 1), whose simple carrying of weapons in public might very well give 
rise to fear among those they would encounter.   
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one’s “own land or tenements,”4 and Virginia’s ultimate decision not to 

constitutionalize any right to bear arms at all, strongly suggests the right was not so 

understood.  Moreover, by the mid-19th century, a Virginia statute penalized going 

armed in public with no mention of whether the carry induced fear or terror among 

others:  “If a person go armed with a deadly or dangerous weapon, without 

reasonable cause to fear violence to his person, family or property, he may be 

required to give a recognizance, with the right of appeal . . . .”  Third Edition of the 

Code of Virginia: Including Legislation to January 1, 1874, Title 55, ch. 196, § 8, 

at 1223 (1873) (Addendum 10);5 see also Second Edition of the Code of Virginia, 

Including Legislation to the Year 1860, Title 55, ch. 201, § 8, at 818 (1860) 

(Addendum 13).  

By contrast, the version of the Statute of Northampton originally adopted by 

North Carolina provided that no man was permitted to “go nor ride armed by night 

nor by day, in fairs, markets, . . . nor in no part el[s]ewhere,” without any mention 

of fear or terror.  A Collection of the Statutes of the Parliament of England in 

                                           
4 Regardless of whether Jefferson’s use of brackets suggested he was advocating an 
express limitation of the right to bear arms to one’s “own land or tenements,” 
Legal Historians Br. (Doc. 34) at 6, or, as Plaintiffs’ amici suggest, setting it forth 
as an option, Brief Professors of Law, et al. (Doc. 80-1) at 12, this language 
certainly suggests that Jefferson did not believe the right necessarily extended 
beyond one’s property line. 
5 Notably, this statute treated going armed in public separately from the offense of 
affray.  Id. at 1223-24. 
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Force in the State of North Carolina, ch. 3, at 60-61 (1792) (Addendum 7).  

Although the North Carolina Supreme Court, ruling more than 50 years later, read 

into this statute a requirement that the arm be carried “to the annoyance and terror 

and danger” of other citizens, State v. Huntly, 25 N.C. 418, 422 (1843), that 

opinion is most notable for:  (1) its holding that any firearm constitutes an “unusual 

weapon” even though most North Carolinians owned one; and (2) its observation 

that “[n]o man amongst us carries [a gun] about with him, as one of his every day 

accoutrements—as part of his dress—and never we trust will the day come when 

any deadly weapon will be worn or wielded in our peace loving and law-abiding 

State, as an appendage of manly equipment,” id. at 422-23.  The North Carolina 

court concluded that the statute in effect at that time permitted carry for “any 

lawful purpose—either business or amusement.”  Id. at 423.  Notably, Maryland’s 

Permit Statute protects public carry for lawful purposes of business, amusement, 

and, where a reasonable need exists, for self-defense. 

The historical record thus includes statutes that prohibited the public carry of 

concealable weapons only if it incited fear or terror in others, and other statutes 

that prohibited it without any such limitation.  Certain conclusions can be drawn 

from this record.  First, it appears that these statutes were crafted based on 

considerations of public policy, rather than a constitutional imperative.  

Maryland’s General Assembly has similarly made a policy choice to address a 
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significant public safety problem.  Second, that certain statutes predicated the 

prohibition on giving rise to fear or terror in others, rather than the intent of the 

individual carrying the weapon, demonstrates there was no right to carry such 

readily-concealable weapons in public (at least unless the individual was under a 

reasonable apprehension of imminent harm).  Third, even if the incitement of fear 

or terror in others were the key element in determining whether the public carry of 

firearms is within the Second Amendment’s scope, the Maryland General 

Assembly could reasonably have determined, in light of the “alarming[]” increase 

in violent crimes involving the use of handguns in Maryland, Md. Code Ann., 

Crim. Law § 4-202, that the public carry of such weapons by individuals without a 

good and substantial reason to do so caused not only fear in, but unacceptable harm 

to, others. 

Nor do state constitutions in force at the time the Second Amendment was 

ratified provide any support for Plaintiffs’ claims.  Of the 12 original states with 

founding-era constitutions, eight did not include any right to keep and bear arms,6 

                                           
6 Del. Const. (1776), 1 Francis Newton Thorpe, The Federal and State 
Constitutions, 562-68 (1909); Ga. Const. (1777), 2 Thorpe 777-85; Md. Const. 
(1776), 3 Thorpe 1686-1701; N.H. Const. (1776), 4 Thorpe 2451-53; N.J. Const. 
(1776), 5 Thorpe 2594-98; N.Y. Const. (1777), 5 Thorpe 2623-38; S.C. Const. 
(1778), 6 Thorpe 3248-57; Va. Const. (1776), 7 Thorpe 3812-19.  Notably, 
Virginia did not adopt a constitutional right to keep and bear arms until 1971.  John 
Dinan, The Virginia State Constitution: A Reference Guide 64 (2006).  As a result, 
the Commonwealth’s claimed “interest” that any decision by this Court in this case 
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two included rights to bear arms expressly for “the common defence” or “defence 

of the State,”7 and the remaining two included rights to bear arms “in defence of 

himself and the State” or “for the defence of themselves and the State.”8  None of 

these constitutions reflect a right to carry, in public, a specific type of weapon, for 

purposes other than those already exempt from Maryland’s Permit Statute, with no 

demonstrable self-defense need. 

Moreover, even if all founding-era laws punished only the carry of arms that 

induced fear or terror in others, history demonstrates that the public carry of 

dangerous weapons has long been regulated in the interest of public safety.  That 

the scope of those regulations changed over time based on significant social 

changes, developments in weapons technologies,9 increasing urbanization, and 

changing threats is unsurprising.  To the contrary, it would be surprising if the 

founders had decided to enshrine as a matter of constitutional right laws that were 

addressed to the specific circumstances in which they found themselves at that 

                                                                                                                                        
might influence the interpretation of its own constitutional provision seems 
farfetched.  Brief of Virginia, et al. (“Virginia Br.”) at 1.  
7 Mass. Const. Part the First, Art. XVII (1780), 3 Thorpe 1888, 1892; N.C. 
Declaration of Rights § 17 (1776), 5 Thorpe 2787, 2788. 
8 Conn. Const., Art. First, § 17 (1818), 1 Thorpe 536, 538; Pa. Declaration of 
Rights § XIII (1776), 5 Thorpe 3081, 3083. 
9 The first commercially-successful revolver in the United States was patented by 
Samuel Colt in 1836.  U.S. Patent Office, Samuel Colt, Improvement in Fire-Arms, 
Patent 9430X (Feb. 25, 1836) (patent for “revolving gun” invention).   
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moment.10  The historical record does not provide any reason to conclude that the 

founders acted in this manner.11   

2. Nineteenth Century Cases Do Not Support a Right to 
Carry Handguns in Public in Circumstances Not 
Already Provided for in the Permit Statute. 

 
Plaintiffs fail to squarely address the 19th-century cases cited by Defendants, 

which show the evolution of laws regulating public carry in the face of changing 

weapons technology and increased threats to public safety.  Those authorities 

                                           
10 For example, that citizens in 1791 were generally permitted to carry weapons 
into churches does not mean that the Second Amendment protects a right to carry 
firearms into churches, see, e.g., Georgiacarry.org, Inc. v. Georgia, __ F.3d __, 
No. 11-10387, 2012 U.S. App. LEXIS 14955, *59 (11th Cir. July 20, 2012) 
(Second Amendment does not guarantee right to carry a firearm in a place of 
worship against the owner’s wishes). 
11 Plaintiffs’ Amici California Rifle & Pistol Association Foundation, et al. 
(“California Rifle”) (Doc. 82-1), crafts a misleading historical narrative by, for 
example:  (1) citing Judy v. Lashley, 50 W.Va. 628, 629 (1902) for the statement 
that public carry was not considered “a breach of the peace” at common law, 
California Rifle Br. at 10, without acknowledging that the same decision found 
public carry of concealable weapons to constitute a “danger to life and limb of the 
citizens of the State,” and thus was punishable under state (but not municipal) law, 
Judy, 50 W.Va. at 634-35; (2) claiming Defendants’ citation to Dalton’s The 
Country Justice is “particularly misleading” because it is an English source, 
without acknowledging that it, like other English sources on the laws that were 
imported into this country, was used as an important reference source in America, 
see, e.g., Hays v. Commonwealth, 27 Pa. 272, 274 (1856) (citing Dalton); People v. 
Schuyler, 6 Cow. 572, 575 (N.Y. Sup. Ct. 1827)  (same); see also Minnesota v. 
Dickerson, 508 U.S. 366, 380-381 (1993) (Scalia, J., concurring) (same); and 
(3) claiming North Carolina’s adoption of the Statute of Northampton “explicitly 
provided that the carrying of arms must be to the fear or terror of the country,” 
California Rifle Br. at 8-9, when the statute itself did no such thing, see discussion 
above at 8-9. 
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demonstrate that laws completely banning the carry of concealable weapons were 

understood not to violate the pre-existing right secured by the Second Amendment 

or by state analogues.  Plaintiffs’ only response to those authorities is to claim that 

some of the statutes at issue did not bar carry of “all handguns” because they 

exempted expensive, military-issue handguns.  Appellees’ Br. 45-47.  As an initial 

matter, it appears that only two of the statutes were interpreted to contain such an 

exemption.  See id.  More importantly, that those states chose to ban many types of 

easily-concealable weapons, but exempt another that was deemed important for 

military purposes, says nothing about the constitutionality of Maryland’s Permit 

Statute.   

Instead of addressing these authorities, Plaintiffs and their amici rely on a 

small group of cases that they claim stand for the proposition that a State can ban 

concealed carry or open carry, but not both.  Appellees’ Br. 37-38.  One of these 

cases, Andrews v. State, 50 Tenn. 165 (1871), is to the contrary.  In Andrews, the 

court reviewed complete bans, including in the home, on the carry of, among other 

weapons, a “belt or pocket pistol or revolver.”  Id. at 171.  The court upheld the 

ban on the carry of a “belt or pocket pistol.”  Id.  at 186.  The court invalidated the 

ban on the carry of revolvers, but only because it applied to an individual’s carry of 

a weapon “about his own home, or on his own premises,” or traveling to a repair 

shop, or shooting a rabid dog in the street.  Id. at 187.  “If the Legislature think 
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proper,” the court added, it could “regulate the carrying of [the revolver] publicly, 

or abroad, in such a manner as may be deemed most conducive to the public peace, 

and the protection and safety of the community from lawless violence.”  Id. at 

187-88. 

The other three cases primarily relied on by Plaintiffs and their amici state 

that a complete prohibition on open carry would violate the right to keep and bear 

arms.  State v. Chandler, 5 La. Ann. 489, 490 (1850); Nunn v. State, 1 Ga. 243, 251 

(1846); State v. Reid, 1 Ala. 612, 616-17 (1840).  Those cases are directly 

contradictory to the decisions of West Virginia, Texas, Arkansas, and Tennessee 

high courts, which upheld complete prohibitions on the public carry of certain 

concealable weapons, see Appellants’ Br. 27-29, as well as statutes restricting 

public carry in other parts of the country, id. at 25-26.  Moreover, Maryland’s 

Permit Statute does not ban either concealed or open carry.   

Plaintiffs’ reliance on Supreme Court case law is equally unavailing.  None 

of the cases cited even raises the question of whether the Second Amendment right 

extends outside the home.  See Johnson v. Eisentrager, 339 U.S. 763 (1950); 

United States v. Miller, 307 U.S. 174 (1939); United States v. Cruikshank, 92 U.S. 

542 (1876).  Although the Dred Scott decision seems to imply, in a passage devoid 

of analysis, that providing citizenship to African-Americans would have permitted 

them to carry weapons “wherever they went,” Dred Scott v. Sandford, 60 U.S. (19 
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How.) 393, 417 (1857), Plaintiffs’ reliance on a passage with no analysis from one 

of the most abhorrent and poorly-reasoned decisions in Supreme Court history is 

revealing as to the strength of this position.12 

In sum, the Permit Statute does not implicate conduct within the scope of the 

Second Amendment right as historically understood. 

II. EVEN IF MARYLAND’S PERMIT STATUTE BURDENS CONDUCT 

PROTECTED BY THE SECOND AMENDMENT, IT SATISFIES THE 

APPLICABLE LEVEL OF SCRUTINY. 
 

A. The Applicable Level of Scrutiny Is Intermediate Scrutiny. 
 
This Court, in United States v. Masciandaro, held that intermediate scrutiny 

applies to “laws that burden the right to keep and bear arms outside of the home.”  

638 F.3d 458, 471 (4th Cir. 2011).  Because the Permit Statute, which regulates 

conduct occurring only outside the home, is “reasonably adapted” to the State’s 

“substantial” interest in public safety, id., it satisfies intermediate scrutiny.  

Plaintiffs’ contention that this Court should instead apply the prior restraint 

doctrine is meritless.  Indeed, no court, including the district court below, has 

adopted the prior restraint doctrine in the Second Amendment context.  See, e.g., 

                                           
12 Plaintiffs also mistakenly rely on two recent district court decisions.  Although 
concluding the Second Amendment right extends outside the home to some degree, 
neither United States v. Weaver, No. 2:09-CR-00222, 2012 U.S. Dist. LEXIS 
29613, *11-*13 (S.D. W.Va. March 7, 2012), nor Bateman v. Perdue, No. 5:10-
CV-265-H, 2012 U.S. Dist. LEXIS 47336, *11-*12 (E.D.N.C. March 29, 2012) 
contains any analysis of the scope of that right outside the home. 
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Piszczatoski v. Filko, 840 F. Supp. 2d 813, 831-32 (D.N.J. 2012); Kachalsky v. 

Cacace, 817 F. Supp. 2d 235, 267 n.32 (S.D.N.Y. 2011). 

1. The Prior Restraint Doctrine, Unique to First 
Amendment Rights, Does Not Apply in the Second 
Amendment Context. 

 
Plaintiffs argue that Maryland’s Permit Statute is an unconstitutional prior 

restraint on the right to bear arms.  “Prior restraint,” however, is a doctrine unique 

to the First Amendment, referring to restraints on expressive conduct.  See, e.g., 

City of Lakewood v. Plain Dealer Pub. Co., 486 U.S. 750, 759 (1988) (describing 

prior restraints as licensing laws granting officials “substantial power to 

discriminate based on the content or viewpoint of speech by suppressing 

disfavored speech or disliked speakers”).  Accordingly, to be a prior restraint, the 

challenged law “must have a close enough nexus to expression, or to conduct 

commonly associated with expression, to pose a real and substantial threat 

of . . . censorship.”  Id.  The doctrine is tailored to the unique demands of the First 

Amendment, which has its roots in the centuries-old “struggle in England, directed 

against the legislative power of the licenser, result[ing] in renunciation of the 

censorship of the press.”   Near v. Minnesota, 283 U.S. 697, 713 (1931). 

No similar historical justification exists for applying the doctrine here, nor is 

there any logical justification for “import[ing] the First Amendment’s idiosyncratic 

doctrines wholesale into a Second Amendment context, where, without a link to 
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expressive conduct, they will often appear unjustified.”  Chester, 628 F.3d at 687 

(Davis, J., concurring).  Indeed, firearms regulations are not intended to limit or 

censor expressive conduct but rather to further compelling public safety interests.  

Unlike in the First Amendment context, where a state can “adequately serve[]” its 

interests by imposing “penalties . . . after freedom to speak has been so grossly 

abused that its immunity is breached,” Carroll v. President & Comm’rs of Princess 

Anne, 393 U.S. 175, 180-81 (1968), the State has no “adequate[]” remedy for 

redressing gross abuse of one’s right to bear arms, which may well result in an 

“unspeakably tragic act of mayhem,” particularly “as one move[s] the right from 

the home to the public square.”  Masciandaro, 638 F.3d at 475-76.   

In Heller, the Supreme Court acknowledged these public safety concerns, 

and the presumptive lawfulness of restraints not applied in the First Amendment 

context, 555 U.S. at 626-27, including bans on gun possession by felons and the 

mentally ill, cf. Crawford-El v. Britton, 523 U.S. 574, 592 (1998) (recognizing 

prisoners’ First Amendment rights), and bans on carrying guns “in sensitive places 

such as schools and government buildings,” cf. Richmond Newspapers, Inc. v. 

Virginia, 448 U.S. 555, 578 (1980) (holding that First Amendment protects 

“access” to public courtrooms).  Far from suggesting such measures face a “heavy 

presumption against [their] validity,” as “prior restraints” would, Bantam Books, 
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Inc. v. Sullivan, 372 U.S. 58, 70 (1963), the Court described them as 

“presumptively lawful,” Heller, 554 U.S. at 627 n.26.13  

Plaintiffs also improperly conflate concerns specific to First Amendment 

freedoms, i.e. “unbridled discretion . . . [that] may result in censorship,” Lakewood, 

486 U.S. at 757, with general concerns that unchecked discretion may work 

arbitrary deprivations of other constitutional rights, see, e.g., City of Chicago v. 

Morales, 527 U.S. 41, 53, 60-61 (1998) (holding anti-loitering ordinance giving 

police officers “absolute discretion” to enforce law violated due process, but 

rejecting overbreadth challenge because statute did not “prohibit speech”); 

Louisiana v. United States, 380 U.S. 145, 153 (1965) (holding statute giving 

elections officers “arbitrary power” to determine voter qualifications infringed on 

voting rights).  Courts can protect Second Amendment rights from official “whim” 

without importing an inapplicable prior restraint analysis.14 

                                           
13 Plaintiffs’ reliance on the Supreme Court’s decision in Staub v. City of Baxley, 
355 U.S. 313 (1958), to support application of prior restraint in the Second 
Amendment context is misplaced.  Staub is a First Amendment case that cited 
other First Amendment decisions for the proposition that an ordinance regulating 
First Amendment freedoms could not be “contingent upon the uncontrolled will of 
an official,” as that would be “an unconstitutional censorship or prior restraint 
upon the enjoyment of those freedoms.”  355 U.S. 313, 322 (1958).   
14 Plaintiffs also attempt to analogize to the Fourth Amendment.  See Appellees’ 
Br. 17-18.  Notably, “the Fourth Amendment has drawn a firm line at the entrance 
to the house.”  Payton v. New York, 445 U.S. 573, 590 (1980); see also Illinois v. 
Lidster, 540 U.S. 419, 424 (2004) (“The Fourth Amendment does not treat a 
motorist’s car as his castle.”); United States v. Dunn, 480 U.S. 294, 300-03 (1987) 
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2. Strict Scrutiny Does Not Apply to Firearms 
Regulations on Activity Outside the Home. 

 
This Court’s clear holding in Masciandaro that intermediate scrutiny applies 

to “laws that burden the right to keep and bear arms outside of the home,” 638 F.3d 

at 471, forecloses Plaintiffs’ argument that this Court should apply strict scrutiny.  

Although Plaintiffs argue that the Court should apply strict scrutiny because, they 

claim, the Permit Statute burdens a “fundamental” right, this Court in Masciandaro 

rejected that same argument based on the “longstanding out-of-the-home/in-the-

home distinction” in firearms regulations.  Id. at 470, 471.15   

                                                                                                                                        
(core Fourth Amendment protection does not extend beyond curtilage of home); 
Terry v. Ohio, 392 U.S. 1, 6-7, 22-27 (1968) (allowing warrantless search of 
person on public street with reasonable suspicion).  
15 Amicus National Rifle Association, Inc. (“NRA”) contends this Court erred in 
Masciandaro by failing to apply a categorical approach to firearms regulations.  
NRA’s claim that Heller rules out traditional means-ends scrutiny is wrong.  Cf. 
Heller, 554 U.S. at 628 n.27 (rejecting only rational basis review).  Nor does the 
Court’s rejection of an “interest-balancing” approach constitute a rejection of some 
form of heightened scrutiny; the former would require judicial assessment of the 
“proportion[ality]” of the statute’s burdens and benefits, id. at 683, whereas the 
latter inquires only into the strength and fit of the governmental interest.  Indeed, 
Heller referred to the lack of “interest-balancing” in the First Amendment context, 
id., where regulations have long been subject to means-ends scrutiny.  NRA further 
errs in relying on Chief Justice Roberts’s comments at oral argument suggesting 
the Court look to “restrictions that existed at the time the amendment was adopted” 
and “lineal descendants of th[ose] restrictions.”  See Tr. of Oral Argument at 44, 
77, Heller No. 07-290.  Whatever the Chief Justice’s views at oral argument, 
Heller did not hold that heightened scrutiny was inapt, and every circuit to 
consider the question has applied some form of heightened scrutiny.  See Heller v. 
District of Columbia, 670 F.3d 1244, 1265-66 (D.C. Cir. 2011) (collecting cases).  
More relevant to the issues before this Court are the Chief Justice’s remarks 
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B. The Permit Statute Is a Reasonable Fit to the State’s 
Compelling Interests in Public Safety and Reducing 
Handgun Violence. 

 
Plaintiffs contend erroneously that the good-and-substantial reason 

requirement is not a reasonable fit with the State’s admittedly compelling interests 

in public safety and reducing handgun violence because, they contend, the Permit 

Statute serves only to deny exercise of the right itself without serving any 

legitimate purpose.  In making this argument, Plaintiffs ignore completely the 

legislative findings of the Maryland General Assembly, improperly disregard the 

only evidence in the record about the importance of the good-and-substantial 

reason requirement, and rely on flawed and inapposite statistics. 

1. Plaintiffs Fail to Counter the Record Evidence 
Submitted by Defendants. 

 
Plaintiffs largely ignore the testimonial evidence submitted by Defendants, 

which is the only record evidence regarding the importance of the good-and-

substantial reason requirement.  See Appellants’ Br. 44-51.  Instead of engaging 

that evidence in any meaningful way, Plaintiffs deride as “self-described experts” 

three of Maryland’s highest-ranking law enforcement officials and a professor of 

public policy who has been researching firearms violence for more than three 

decades.  The law enforcement officers, with a collective 108 years of experience 

                                                                                                                                        
indicating that one acknowledged restriction on the right to bear arms is that “you 
can’t take [a] gun to the marketplace.”  Tr. at 44, 77.   
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in law enforcement, are “experts” in the areas of public safety and firearms 

violence in every sense of the word, and Plaintiffs have not offered any reason to 

question that.  (J.A. 108, 115, 126.)  The credentials of Defendants’ academic 

expert are similarly impeccable, with more than three decades of experience 

researching firearms violence and publishing books and articles on the subject.  

(J.A. 66-67, 82-107.)  Plaintiffs fail to counter the substance of this evidence. 

2. The Evidence on Which Plaintiffs Rely Is Flawed and 
Inapposite. 

 
Although they argue that resolving statistical disputes about the impact on 

crime of so-called “shall issue” laws—laws that require issuance of permits to 

anyone who satisfies certain criteria that do not involve any consideration of the 

reason or need for the permit—is “beyond the Court’s adjudicative capacity,” 

Appellees’ Br. at 62, Plaintiffs nonetheless wade into that area directly and by 

proxy, id. at 63 (deferring to amici to present “criminological evidence”). 

a. Social Science Evidence Relied on by Plaintiffs 
and Their Amici Is Flawed. 

 
Plaintiffs’ amici persist in relying on studies purportedly showing that “shall 

issue” gun permit statutes reduce crime.  See, e.g., Virginia Br. 17-18.  However, 

such studies were debunked in a comprehensive 2004 National Research Council 

study that concluded that the data then available were insufficient to reach a 

scientifically-definitive conclusion about the impact of “shall issue” laws on crime 
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rates because of the sensitivity of that data to minor changes in the models that 

were used, the failure of the results to hold up when additional years of data were 

added, and “the statistical imprecision of the results.”  National Research Council, 

Firearms & Violence: A Critical Review, 7 (2004) (“NRC Report”), available at 

http://www.nap.edu/openbook.php?isbn=0309091241.  The report did not 

conclude that there is no causal link between adoption of “shall issue” laws and 

crime rates, or that identification of such a link is not possible, just that current data 

and studies were not sufficiently robust to do so to a scientific certainty.  Id. at 

150-51.16  

More recently, a 2011 study extensively reviewed, updated, and corrected 

certain errors in existing data.  Abhay Aneja, John J. Donohue III, Alexandria 

                                           
16 Arguments of Plaintiffs and their Amici seek to impose on Maryland policy 
choices made by other States, essentially asking the Court to impose what Virginia 
refers to as a “broad political consensus against gun control,” Virginia Br. 16.  
Doing so would not only be antithetical to federalism principles that both 
Maryland and (usually) Virginia hold dear, but would fail to account for significant 
differences between States.  As one telling example, of the 87 geographical areas 
within the 50 United States and the District of Columbia identified by the U.S. 
Census Bureau as having a population density greater than 7,500 people per square 
mile in 2010, 72 areas (more than 82%)—are in California, D.C., Hawaii, Illinois, 
Maryland, Massachusetts, New York, and New Jersey, jurisdictions Plaintiffs have 
identified as having “may- or no-issue laws.”  U.S. Census Bureau, Population, 
Housing Units, Area, and Density: 2010 – United States – Places with 50,000 or 
More Population by State; and for Puerto Rico (2010), available at 
http://factfinder2.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=
DEC_10_SF1_GCTPH1.US14PR&prodType=table.  The remaining 43 states 
combined have only 15 such areas.  Id.  
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Zhang, The Impact of Right-to-Carry Laws and the NRC Report: Lessons for the 

Empirical Evaluation of Law and Policy, 13:2 American Law & Econ. Rev. 565 

(Fall 2011), available at http://aler.oxfordjournals.org/content/13/2/565.abstract.  

Although the authors agreed with the NRC Report that the available data are 

insufficient to identify, to a scientific certainty, a causal link between “shall issue” 

laws and crime rates, they determined, using this updated and corrected data, that 

the only statistically-significant conclusion that could be drawn is that “shall issue” 

laws “likely increase the rate of aggravated assaults.”  Id. at 615-16.17   

It is not for the courts to decide which side of the intense and unsettled 

debate over the impact of “shall issue” laws on crime is correct.  The issue before 

this Court is not whether the Maryland General Assembly made the correct policy 

choice, but whether the Second Amendment forecloses that choice.  Surely a State 

need not prove that a firearm regulation is scientifically-guaranteed to reduce crime 

to be sustained.  Cf., e.g., Gonzales v. Carhart, 550 U.S. 124, 163 (2007) 

(explaining, in context of conflicting medical evidence pertaining to abortion 

                                           
17 Plaintiffs’ citation to a study concluding that “defensive gun use is very common 
in the U.S., and that it probably is substantially more common than criminal gun 
use,” Appellees’ Br. 63 (citation omitted), also ventures into an area that is hotly 
contested.  See, e.g., NRC Report at 6-7; David Hemenway, Policy and 
Perspective: Survey Research and Self-Defense Gun Use: An Explanation of 
Extreme Overestimates, 87 J. Crim. L. & Criminology 1430 (1997) (concluding 
that the extreme overestimate of the frequency of defensive gun use comes from 
the study’s reliance on self-reporting of a rare event). 
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regulation, that the “Court has given state and federal legislatures wide discretion 

to pass legislation in areas where there is medical and scientific uncertainty”); 

Kansas v. Hendricks, 521 U.S. 346, 360, n. 3 (1997) (noting, in response to 

conflicting scientific evidence pertaining to state’s civil commitment statute, that 

“when a legislature undertakes to act in areas fraught with medical and scientific 

uncertainties, legislative options must be especially broad” (internal quotation 

marks omitted)). 

b. Plaintiffs’ Reliance on Other States’ Rates of 
Permit Revocation Is Mistaken. 

 
Plaintiffs rely on misleading statistics about the frequency of permit 

revocation in states with “shall issue” permit regimes.  Appellees’ Br. 63-65.  This 

focus is mistaken first because it fails to address the numerous ways the good-and-

substantial reason requirement advances Maryland’s goal of promoting public 

safety and reducing handgun violence that do not depend on whether the individual 

with a permit intentionally commits a criminal act.  See Appellants’ Br. 44-51.  

Moreover, revocation statistics are a poor proxy for identifying criminal 

activity by permit holders because they depend on states having adequately-staffed, 

efficient, and transparent mechanisms for their licensing authorities to receive 

information about, and then act on, criminal activities of permit holders.  There is 

no evidence that the states whose revocation statistics Plaintiffs cite have any such 
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mechanisms.  To the contrary, investigations have found the opposite.  See, e.g., 

Michael Luo, Guns in Public, and Out of Sight, N.Y. Times, Dec. 26, 2011 

(newspaper investigation identified convictions of felonies or non-traffic 

misdemeanors by more than 2,400 North Carolina permit holders between 2007 

and 2011, and found that, in “about half of the felony convictions, the authorities 

failed to revoke or suspend the holder’s permit, including for cases of murder, rape 

and kidnapping”); License to Carry:  Florida’s Flawed Concealed Weapon Law, 

South Florida Sun-Sentinel, Jan. 28, 2007 (finding that concealed carry licenses 

were issued to hundreds of people found responsible by courts “for assaults, 

burglaries, sexual battery, drug possession, child molestation—even homicide”). 

Additionally, although the amount of information about activities of permit 

holders is severely limited,18 the information that does exist demonstrates that, 

while a majority of handgun permit holders have not been charged with crimes, 

many crimes, including murders, are committed by permit holders, particularly in 

“shall issue” states.  For example, using news and police reports, the Violence 

Policy Center has identified more than 450 killings by concealed carry permit 

holders just since May 2007.  See Violence Policy Center, Total People Killed By 

                                           
18 As a result of a concerted campaign by certain advocacy groups, at least 28 
states have laws or regulations that prevent public access to information about gun 
owners.  See Reporters Committee for Freedom of the Press, Open Government 
Guide (2011), available at http://www.rcfp.org/open-government-guide. 
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Concealed Carry Killers (June 2012), available at 

http://www.vpc.org/fact_sht/ccwtotalkilled.pdf (last visited August 19, 2012).19  

Notably, the report has identified only two non-suicide killings in Maryland by 

permit holders (one of which was committed by a holder of a Virginia permit), id. 

at 65-66, whereas two “shall-issue” states that border it—Pennsylvania and 

Virginia—have each had 22 non-suicide killings by permit holders.  Id. at 128-47 

& 179-92. 

Finally, the revocation statistics themselves show a different picture from 

that painted by Plaintiffs.  For example, in Fiscal Year 2011, 5,021 carriers of 

Florida concealed weapon or firearms licenses had their licenses revoked or 

suspended due to a disqualifying arrest or domestic violence injunction.  See 

Florida Department of Agriculture & Consumer Services, Division of Licensing, 

                                           
19 Plaintiffs’ amicus International Law Enforcement Educators & Trainers 
Association (“ILEETA”) unfairly attacks the VPC list on numerous grounds, 
including for risking double-counting by relying in part on state reports that 
anonymize data.  ILEETA Br. 9-12.  Although the VPC takes measures to protect 
against double-counting, data collection is hindered by the restrictions on public 
access urged by advocacy groups.  Although ILEETA also objects to the inclusion 
of 132 suicides in the total list, omitting them still leaves more than 300 non-
suicide killings.  Most other ILEETA criticisms are either flawed, such as its claim 
that individuals who engaged in “a carefully planned premeditated crime” should 
not be included, id. at 11, or simply wrong, such as ILEETA’s claim that the VPC 
report improperly lists a homicide of a Michigan law enforcement officer, ILEETA 
Br. 9-10, even though the homicide was reported by the State Police, see Michigan 
State Police, Concealed Pistol Licensure, Annual Report, July 1, 2010 to June 30, 
2011, at 22 (“Michigan Report”) available at 
http://www.michigan.gov/documents/msp/2011_CPL_Report_376632_7.pdf. 
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Concealed Weapon or Firearm License Report (2011), available at 

http://licgweb.doacs.state.fl.us/stats/07012010_06302011_cw_annual.pdf.  Also in 

Fiscal Year 2011, 2,711 criminal charges were filed against Michigan concealed 

carry license holders.   Michigan Report at 34.  And in Utah, more than 1,000 

concealed carry permit holders had their permits revoked in 2011 after committing 

offenses that include murder, armed robbery, kidnapping, and sexual exploitation 

of a minor.  Concealed Firearm Permit and Brady Bill Statistical Data, available 

at http://publicsafety.utah.gov/bci/brady_statistics.html. 

In sum, Plaintiffs have failed to undermine the evidence demonstrating that 

the good-and-substantial reason requirement is a reasonable fit to Maryland’s 

compelling interests in maintaining public safety and combating handgun violence 

and the Permit Statute satisfies the intermediate scrutiny test. 
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CONCLUSION 

The judgment of the United States District Court for the District of 

Maryland should be reversed, and the Court should direct entry of judgment in 

favor of Appellants. 

Respectfully submitted, 

 DOUGLAS F. GANSLER 
 Attorney General of Maryland 
 
 
 s/ Matthew J. Fader   
DAN FRIEDMAN MATTHEW J. FADER 
Assistant Attorney General STEPHEN M. RUCKMAN 
Office of the Attorney General Assistant Attorneys General 
Legislative Services Building 200 St. Paul Place, 20th Floor  
90 State Circle Baltimore, Maryland 21202 
Annapolis, Maryland 21401 Tel. 410-576-7906 
Tel. 410-946-5600 
  
August 22, 2012     Attorneys for Appellants 
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