
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Attorneys for Defendants, LOU BLANAS, as SHERIFF OF COUNTY 
OF SACRAMENTO; COUNTY OF SACRAMENTO, 
SHERIFF’S DEPARTMENT; COUNTY OF SACRAMENTO

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

DAVID K. MEHL, LOK T. LAU,
and FRANK FLORES,

Plaintiffs,

vs.

LOU BLANAS, individually and in his
official capacity as SHERIFF OF
COUNTY OF SACRAMENTO;
COUNTY OF SACRAMENTO,
SHERIFF’S DEPARTMENT; 
COUNTY OF SACRAMENTO; 
BILL LOCKYER, Attorney General, 
State of California; 
RANDI ROSSI, State Firearms Director
and Custodian of Records
 

Defendants

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO.: CIV S-03 -2682 MCE KJM

DEFENDANTS’ REPLY TO
PLAINTIFFS’ OPPOSITION TO
MOTION FOR SUMMARY
JUDGMENT; 
OPPOSITION TO PLAINTIFFS’
COUNTER MOTION

Date: December 7, 2007
Time: 9:00 a.m.
Ctrm: 3
Judge: Honorable Morrison C. England, Jr.

DEFENDANTS’ submit the following in Reply to Plaintiffs’ Opposition to their Motion

for Summary Judgment and in opposition to Plaintiffs’ Counter-Motion.

OPPOSITION TO PLAINTIFFS’ COUNTER MOTION

Plaintiffs’ counter motion for judgment on the pleadings is an attempt to persuade the

court for the second time that certain California Penal Code sections, i.e. Sections 12027,

12031(b), 12050-12054, are unconstitutional.  Plaintiffs’ basis for this position is the exemption

LO N G Y E A R,  O’DE A  & LAV RA,  LLP

3620 American River Drive, Suite 230
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 the California Penal Code makes for retired peace officers to carry concealed weapons by the

statute’s presumption of  “good cause” for those individuals.  Former law enforcement are not

exempt from the provisions and burdens of establishing good cause to carry a concealed weapon,

but the good/just cause has been established by virtue of their former occupation.  Defendants’

reading of these statutes includes the understanding that because of the peril in which individuals

in law enforcement are placed in arresting, prosecuting and incarcerating criminals, and the

exposure to threats of retaliation, and criminal acts by those so dealt with by law enforcement,

that “just cause” or “good cause” to carry a concealed weapon is thereby established.  It is not, as

Plaintiffs appear to argue, that persons in the law enforcement field have no just cause or are not

required to show just cause, or are not subject to or exposed to threats to their safety and security

in society after retirement, but that by virtue of their occupation, the just cause is created and

patently exists. 

Plaintiffs use the holdings in Silveira v. Lockyear, 312 F.3d 1052 (9th Cir. 2002) as

support for their position.  However, Silveira’s holding is limited to its application to the

possession of  semi-automatic/assault weapons by retired peace officers. The Silveira holding

has no applicability to the Plaintiffs’ claims in this case, except to affirm that the Second

Amendment to the United States Constitution affords to the states a collective right to maintain

effective state militias, as well as to affirm that Plaintiffs have no constitutional right to own or

possess firearms. Silvera, 312 F.3d at 1088.   Silveira does not establish that the exemption for

retired peace officers and other law enforcement officials to carry concealed weapons is

unconstitutional, nor that the requirement that citizens desiring to carry concealed weapons

establish good cause to do so, is in violation of a citizen’s Fourteenth Amendment rights to equal

protection.

The court has already ruled on the constitutionality of the California Penal Code Sections

in the ruling it issued herein on Defendants Lockyer and Rossi’s 12(b)(6) motion to dismiss on

September 2, 2004 at pages 10 - 12.  Based upon this court’s previous ruling, this issue is
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rendered moot, and Plaintiff’s Second Cause of Action should be dismissed.

REPLY TO PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION FOR

SUMMARY JUDGMENT

In order to oppose Defendants’ Motion for Summary Judgment, Plaintiffs must set forth

material facts which create a genuine issue for trial.  Plaintiffs are required to set forth “specific

facts” showing that there is a genuine issue requiring trial.  See Beard v. Banks, 126 S.Ct. 2572,

2578, 165 L.Ed.2d 697 (2006).  If Plaintiffs are unable to make the required showing, the law

requires entry of judgment in favor of the moving party.  Id.  In addition, the “facts” promulgated

by the opposing party must be admissible in evidence.  FRCP 56(e).  Plaintiffs’ opposition has

failed to set forth any material factual disputes based upon any admissible evidence.

Plaintiffs have abandoned their First, Fourth and Sixth causes of action and have

submitted no opposition to Defendants motion on these claims. See Opposition, pg. 1:22-2:10. 

Plaintiffs also concede that their Fifth cause of action pertaining to the Second and Ninth

Amendment claims has no merit in this action and have presented argument merely to preserve

issues for appeal purposes.  

A. Plaintiffs Have No Standing and Lack Cause

1. Plaintiffs Lack Standing

Plaintiffs have provided no factual or legal basis in opposition Defendants’ Motion for

Summary Judgment based upon standing.  Plaintiffs do not even address this issue in their

opposition.  It is Plaintiffs’ burden to establish that they indeed have standing.  FW/PBS, Inc. v.

Dallas, 493 U.S. 215, 231, 107 L.Ed. 2d 603, 110 S.Ct. 596 (1990); Warth v. Seldin, 422 U.S.

490, 508, 45 L.Ed. 2d 343, 95 S.Ct. 2197 (1975).  Plaintiffs cannot trace any “injury” to any

unconstitutional act by any Defendant.  Plaintiffs’ applications for CCW permits were denied for

legal, non-discriminatory reasons.  Notwithstanding, even if some CCW policy of Defendants’

could conceivably be found unconstitutional, the undisputed facts establish that Plaintiffs were

denied permits, not by Defendant Blanas, but by others in the Department for valid reasons
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having no connection whatsoever to the alleged policy regarding campaign contributions and

CCW permits. 

2. No Proximate or Legal Cause Exists

The Plaintiffs must establish proximate or legal causation, linking the alleged injury with

the alleged wrongful conduct.  Plaintiffs must show that Defendants either personally

participated in conduct which deprived them of a federally protected right, or that they caused

the deprivation of that right to occur.  See Arnold v. International Business Machines Corp., 637

F.2d 1350 (9th Cir. 1981).  Plaintiffs have alleged that they were deprived of a CCW permit by

Defendants because they did not contribute to the Sheriff’s political election campaign, and that

had they done so, they would have been granted permits.  However, Plaintiffs’ applications were

denied based upon legitimate reasons which had no bearing on whether or not campaign

contributions were or were not made.  As set forth in the moving papers and more specifically

below, the material facts which bear directly on the reasons for the denial of CCW permits to

Plaintiffs are undisputed.  There is no causal connection between the allegations made and the

actual reasons for denial, and Plaintiffs supply no evidence to the contrary.

B. Timothy Twomey’s Declaration Fails to Raise a Triable Issue of Fact and 
Should Be Stricken

Plaintiffs have submitted the declaration of Timothy Twomey in an attempt to raise a

triable issue of material fact.  Defendants have moved to strike this declaration and have

interposed objections to it for a number of reasons, most significantly that Twomey is not an

expert witness at all when it comes to the issuance of CCW permits.

However, even considering Twomey’s statements at face value, his testimony does not

raise a triable issue on the claims of Mehl and Lau for the following reasons:

1. Twomey does not, and can not, factually dispute that Lau’s application and

appeal were denied for the reasons set forth by Mr. Harris and the Evaluation Committee

members;

2. Twomey does not, and can not, dispute that Mehl never provided to the
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Department any reasons why he needed a CCW permit, and his attempted application was

denied only after Mehl did not provide the information to the Department;

3. Even though he has no experience, knowledge, or training on the good cause

requirement for issuance of  CCW permits, Twomey does not and can not, identify a single

individual, campaign contributor or not, who received a CCW without a showing of good cause;

4. Twomey has not disputed that the Department employees who dealt with

Plaintiffs’ applications had no input, direction, or advice from Sheriff Blanas, or any elected

Sheriff, on whether to approve or deny Plaintiffs for CCW permits;

5. Twomey has not, and can not, dispute that the Department employees who acted

on Plaintiffs’ applications knew whether Plaintiffs were campaign contributors to a Sheriff;

6. Twomey does not dispute that any campaign contributor to Blanas’ campaign

who was issued a CCW permit was known to be a contributor to the campaign by those who

evaluated their application, at the time or before the permit was issued;

7. Twomey does not dispute that persons who contributed to the Sheriff’s campaign

were denied CCW permits; and

8. Twomey does not dispute that a standard procedure was in place for review,

issuance, and appeal of denials, and that Plaintiffs were subject to this procedure just like

everyone else. During Sheriff Blanas’ 8 years as Sheriff of Sacramento County, he personally

approved a few CCW permits based upon exigent circumstances or immediate threats to the

individual upon good cause, of which he was made aware.  When these permits were approved

for good cause, each individual was required to file a formal application, to receive clearance

from the Department of Justice, and range approval. 

In essence, Twomey states that some individuals who appear on lists of campaign

contributors, at some point in time, received a CCW permit.  The fact that someone contributed

to a campaign and at some point was issued a permit is not unlawful, unconstitutional, or a

violation of Department policy.  Persons who contribute to any election have the same right to

apply for a CCW permit as any other citizen.
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C. Plaintiff Mehl’s Declaration

Plaintiff Mehl submits his declaration in opposition to Defendants’ motion for summary

judgment and therein states that, “I was never contacted by any Sheriff’s department official to

finish the application process either in writing, person, or by phone, as I specifically

demanded....”   There is no disputable fact with respect to the Department having contacted Mr.

Mehl regarding his incomplete application.  In fact, Mr. Mehl personally produced at his

deposition a copy of the letter sent to him by Chief Denham, in which Chief Denham instructed

him to provide the Department with his good cause for requesting a CCW permit, and also in

which Chief Denham informed him he would not be charged for the re-filing of his application. 

(See Declaration of Jeri L. Pappone, Exhibit B.)  This letter, and Mr. Mehl’s deposition

testimony is contrary to paragraphs 7, 8, 9, 11, 13, and 16 of the declaration he submits in

opposition to Defendants’ motion.  Mr. Mehl testified that although he received the letter from

Chief Denham, he did not respond to it, nor contact anyone at the Department upon receipt of

the denial letter for an appeal.  (Declaration of Jeri L. Pappone, Exhibit B.)

A party cannot create a genuine issue of fact sufficient to survive summary judgment

simply by contradicting his or her own previous sworn statement (by, say, filing a later affidavit

that flatly contradicts that party's earlier sworn deposition) without explaining the contradiction

or attempting to resolve the disparity.  Cleveland v. Policy Mgmt. Sys. Corp., 526 U.S. 795, 806

(U.S. 1999).  

Plaintiff Mehl has submitted no factual evidence sufficient to create a genuine issue for

trial that controverts that he never completed his application and never submitted his reasons for

requesting a CCW permit to the Sheriff’s Department, even after being asked to do so. 

Plaintiffs’ opposition sets forth no facts which dispute Defendants’ factual evidence that this was

the reason Mr. Mehl’s application was denied, nor do Plaintiffs submit any factual evidence that

the reason Mr. Mehl’s application was denied was a “false” reason.  

D. Plaintiff Lau’s Declaration

The only factual assertion Plaintiff Lau states in his declaration which may be germane to
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the issues of this lawsuit is at paragraph 7, that, “at no time did the FBI ever restrict my access or

use of firearms.”  Defendants have not asserted that Mr. Lau is restricted from owing firearms,

nor that he is prevented from having firearms in his home or place of business.  Defendants were

provided the information by Plaintiff Lau as contained in the Exhibits to C. Scott Harris Jr.’s

Declaration.  Within that information provided by Mr. Lau is documentation stating that, “[I]n

the fall of 1996, Lau’s government vehicle and gun were taken from him due to a medical

mandate related to Lau’s sleep apnea -- a sleeping disorder he was diagnosed with some two

years earlier.”  (See Declaration of Jeri L. Pappone, Exhibit C.)  In Mr. Lau’s deposition, taken

on December 13, 2006,  he testified that he suffers from major depression, PTSD and severe

sleep apnea, and is and has been disabled because of those conditions for more than six years

prior to his deposition testimony.  (See Declaration of Jeri L. Pappone, Exhibit D.)

Plaintiff Lau’s declaration does not dispute any of the material facts upon which

Defendants base their motion for summary judgment.  Plaintiff has no evidence that any member

of the Evaluation Committee or Chief Harris knew if he had or had not contributed to the

Sheriff’s political campaign, nor any evidence to establish that campaign contributions were ever

considered by members of the Sheriff’s Department when CCW permit applications were

reviewed.  Plaintiff Lau presented no admissible evidence of facts which show the reasons upon

which his application was denied were “false” reasons or reasons which violated his

constitutional rights.

E. Edwin Gerber

Plaintiffs persist in raising the issue of a CCW permit issued to Edwin Gerber.  Plaintiffs

also continue to supply the Court with only a misleading portion of the information regarding

this particular permit.  Plaintiffs have in their possession the entire file regarding Mr. Gerber’s

permit, and know from that file that Mr. Gerber was physically attacked and received threats to

his life, but only color their presentation to the Court with the fact that the former Sheriff owns a

vacation home with Mr. Gerber.  See Declaration of Lou Blanas.   Plaintiffs have no evidence

that Mr. Gerber’s permit was issued for other than good cause, but continue to attempt to
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diminish the good name of the former Sheriff by intimating some sort of impropriety. 

F. Plaintiffs Have Failed to Dispute the Undisputed Material Facts Set Forth 
by Defendants

As set forth in Defendants’ Objections and Motion to Strike, Mr. Twomey’s declaration

fails to provide any factual evidence which disputes the undisputed material facts in Defendants’

Motion.  No facts are provided by Plaintiffs which controvert the bases upon which each of the

Plaintiffs’ applications for CCW permits were denied, or provide admissible factual evidence

that Plaintiffs’ applications were denied for false reasons.  Plaintiffs, through their own

declarations or through Mr. Twomey provide no factual evidence which creates a triable issue of

material fact that Mr. Mehl’s application was denied for any other reason than that it was

incomplete or that Mr. Lau’s application was denied for reasons other than those stated by the

reviewers.

Mr. Mehl’s declaration does not provide evidence that he completed his application and

provided the information requested to justify the CCW permit.  He received communications

from the Department requesting that he provide the information, and testified at his deposition to

that effect.  He also testified at his deposition that he did not provide the information to the

Department as requested in the correspondence he received from Chief Denham.  There is no

dispute of these facts.  Mr. Mehl’s application was never completed, and was therefore denied.

Mr. Lau’s declaration, likewise, does not dispute the facts upon which Defendants’

Motion is based.  Mr. Lau provided copious amounts of information to the Department,

especially on appeal, which was reviewed by the Evaluation Committee and/or Chief Harris. 

The information Mr. Lau provided to the Department in conjunction with his application, as well

as in his deposition testimony, confirms that Mr. Lau had disclosed that he had a pending lawsuit

against the FBI, he had been arrested for shoplifting twice, that he was, at the time of his

application, as well as currently, being treated for depression, Post Traumatic Stress Disorder

and sleep apnea, that at one point the FBI stripped him of his car and gun and security clearance,
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that he had been terminated by the FBI in 2000, and that the FBI did not provide a letter on his

behalf in support of his CCW permit application.  In addition, the documentation provided by

Mr. Lau included more than one letter from the FBI stating that they had no information

regarding any facts that would compromise Mr. Lau’s safety.  (See Declaration of Jeri L.

Pappone, Exhibit D.)  Plaintiff Lau does not and cannot dispute that he provided the

documentation to Defendants  in connection with his CCW permit application which contained

this information.  There is no dispute and cannot be any dispute that Mr. Lau’s application was

denied for any reasons other than those given by Defendants.

G. Plaintiffs’ Additional Material Facts Do Not Raise a Triable Issue of 
Material Fact

The undisputed material facts show that Plaintiffs’ applications were denied based upon

legitimate reasons, which did not violate any of their constitutional rights.  Mehl did not

complete his application, and Lau was denied both initially and upon appeal based on many

issues cited in documents he provided to the Department as set forth by Declarations of those

who reviewed his application.  Plaintiffs have not produced any supported factual evidence that

the reasons their applications were denied were false or other than what Defendants have

attested to.

Plaintiffs have submitted a document entitled “Plaintiffs’ Additional Material Facts in

Support of Opposition”. (Docket Number 158)   According to the local rules (56-260(b)) the

opposition may file a “Statement of Disputed Facts,” with the proper evidentiary support,

establishing material facts as to which there is a genuine issue which would preclude summary

judgment.  However, the purported “facts” in Plaintiffs’ pleading are either argument,

immaterial, irrelevant, unsupported, conclusory or misleading and/or actually false.

Paragraphs 1 through 44 purport to present facts.  However, they merely offer irrelevant

information, speculation, conclusions, conjecture, suppositions and outright inaccuracies. Mr.

Twomey has never served as the Detective in SIIB with the job of reviewing CCW permit

applications, nor has he ever served on the Evaluations Committee to determine the issuance of
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CCW permits, or served as the appeals officer for denied applications.  Mr. Twomey was never a

Sheriff or a Chief of Police to whom the California statutes grants the discretion for the issuance

of CCW permits.  Mr. Twomey has no basis upon which to formulate opinions regarding the

procedures, the law applied or the establishment of “good cause” according to California State

statutes for the issuance of a CCW permit.

In paragraphs 44 through 88 Plaintiffs focus on singular portions of the Deposition of

Amber Wong, senior records specialist for the Sacramento County Sheriff’s Department, and the

clerk in charge of maintaining and handling CCW permit applications and files.  Not one of

these statements, whether accurately or inaccurately recorded by Plaintiffs, represent a material

fact which has any consequence to Plaintiffs’ claims, nor do any of these paragraphs create a

genuine issue in order to defeat summary judgment.  

Paragraphs 89 through 131 also contain many misleading and false and irrelevant

statements.  For instance, Plaintiffs’ insist on raising the circumstances surrounding the arrest by

Deputy McAtee of an individual named James Colafrancesco.  Eight to ten years prior to

Plaintiffs’ CCW  applications, Mr. Colafrancesco was issued a CCW permit in 1994, which

following his arrest in October of 1994, was revoked.  The records produced to Plaintiffs’

counsel in this action show that Mr. Colafrancesco never contributed to Sheriff Blanas’ or any

Sheriff’s campaign, and Plaintiffs’ counsel has been informed through Mr. Colafrancesco’s

counsel, as well as through Mr. Colafrancesco’s personal declaration under penalty of perjury, of

this fact.  Plaintiffs’ counsel persists in perpetuating falsehoods to the court in an attempt to

bolster some sort of case against Defendants.  (See Declaration of Jeri L. Pappone, Exhibit A.)  

All 42 of these paragraphs are irrelevant to Plaintiffs’ claims.

In paragraphs 132 through180, Plaintiffs list various individuals whom they purport

either gave campaign contributions to Sheriff Blanas, have a CCW permit, or purportedly had

some other connection to Sheriff Blanas.  This is all irrelevant to Plaintiffs’ claims.  Other than a

handful of permits that were approved by Blanas during his tenure, subject to the applicant

meeting the requirements of the Penal Code, there is no evidence that Committee members knew
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that a person contributed to a campaign or not.  There also is no evidence that any permit was

issued to anyone, campaign contributor or not, without good cause and without the person

clearing a criminal background check and range clearance.  Further, the undisputed evidence

shows that the individuals who evaluated Plaintiffs’ applications had no knowledge of whether

or not Plaintiffs knew Sheriff Blanas or whether they had given to the Sheriff’s election

campaign or not.  The Evaluations Committee members gave valid legal reasons for the denial

of each Plaintiff’s application, which reasons were not in violation of any Constitutional or other

rights afforded these individuals.  These paragraphs of argument, conjecture, speculation and

other information, whether accurately presented or not, do not dispute the facts upon which

Defendants base their motion. 

CONCLUSION

The reams of paper filed by Plaintiffs are entirely irrelevant to the claims based upon

these Plaintiffs’ applications for CCW permits. In addition, the unorganized, and voluminous

papers which Plaintiffs have imposed upon Defendants created an unreasonable burden in

attempting to organize and determine what exhibits, some unlabeled, belonged to which

documents. The waste involved is atrocious.  However, after a concerted dig through all that

Plaintiffs have filed, there is no factual, admissible evidence which disputes the material facts

Defendants have presented, or which show any violation of the Constitutional rights of these

Plaintiffs.

Plaintiffs’ claim in this action is that “CCW permits were summarily granted to

campaign contributors,” and that if Plaintiffs had likewise contributed, they would have been

granted the CCW permits they desired.   The undisputed evidence submitted by Defendants

shows that campaign contributions were not even known, much less considered in evaluating

CCW applications; many individuals who wanted CCW permits and had contributed to Sheriff

Blanas’ election campaign were declined permits; many individuals who did not contribute to

Sheriff Blanas’ campaign were granted permits; Sheriff Blanas had no knowledge of Plaintiffs

and played no part in the evaluation of their applications; and Plaintiffs were denied CCW
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permits based upon valid, legal reasons which had nothing to do with campaign contributions.

Finally, Plaintiffs have no constitutional right to a CCW permit or even the right to own or

possess weapons.  

Plaintiffs have abandoned their First Cause of Action based on race/national origin, have

conceded that the Ninth Circuit does not recognize their claims brought under the Second or

Ninth Amendments to the Constitution (as related to their Fourth and Sixth Causes of Action),  

and, as this court determined in its order of September 2, 2004 at page 15, “Denying Plaintiffs

the right to carry a concealed firearm does not constitute a violation of the Privileges and

Immunities Clause” (Plaintiffs’ Fifth Cause of Action).  Finally, Plaintiffs have no factual

support to their allegation that CCW permits were issued by the Defendants based upon an

applicant’s political campaign contributions, or that even if such were the case, that Plaintiffs

were denied CCW permits on that basis.  Therefore, Defendants respectfully request judgement

entered in their favor.

DATED:  November 30, 2007. LONGYEAR, O’DEA & LAVRA, LLP

/s/ Jeri L. Pappone
By______________________________

JOHN A. LAVRA
JERI L. PAPPONE
Attorneys for Defendants
Sacramento County
Lou Blanas
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SHERIFF’S DEPARTMENT; 
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CASE NO.: CIV S-03 -2682 MCE KJM

MOTION TO STRIKE DECLARATION
OF TIMOTHY TWOMEY

Date: December 7, 2007
Time: 9:00 a.m.
Ctrm: 3
Judge:  Honorable Morrison C. England, Jr.

INTRODUCTION

Defendants request that the court exclude the testimony of Plaintiffs’ designated expert,

Timothy G. Twomey.  Mr. Twomey was disclosed as Plaintiffs’ expert pursuant to the court’s

scheduling order on August 31, 2007.   Defendants move to exclude Mr. Twomey’s testimony

on the following grounds:

LO N G Y E A R,  O’DE A  & LAV RA,  LLP

3620 American River Drive, Suite 230
Sacramento, California 95864-5923

Tel: 916-974-8500 Fax: 916 974-8510

John A. Lavra, CSB No. 114533
Jeri L. Pappone, CSB No. 210104



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 MOTION TO STRIKE DECLARATION OF TIMOTHY TWOMEY

Page 2

LONGYEAR, O’DEA
& LAVRA, LLP
3620 American River
Drive, Suite 230
Sacramento, CA
95864
(916) 974-8500

1. Mr. Twomey is not qualified or competent as an expert on CCW issues.  

2.  Mr. Twomey’s purported “testimony” is unreliable, and not relevant on the ultimate 

issues of whether Plaintiffs’ civil rights were violated when they did not receive a CCW permit.  

3.  Mr. Twomey’s purported testimony includes/ contains opinions on issues of law and 

the credibility of witnesses, which is not the proper subject of expert testimony.

4.  Mr. Twomey’s declaration contains information, purported opinions, and data not 

included in his expert report, and thus his testimony is inadmissable.  

POINTS AND AUTHORITIES

Under FRE  702, “if scientific, technical or other specialized knowledge will assist the

trier of fact to understand the evidence or determine a fact in issue, a witness qualified as an

expert by knowledge, skill, experience, training or education, may testify in the form of an

opinion.”  FRE 702  However, the testimony must be (1) based upon sufficient facts or data, (2)

the product of reliable principles and methods, and (3) the witness has to have applied the

principles and methods reliably to the facts of the case. FRE 702

Legal conclusions, including opinions on an ultimate issue of law are not helpful to the

jury and should be excluded.  McHugh vs. United Service Auto. Ass’n, 164 F.3d 451, 454 (9th

Cir. 1999).  Further, if an employee of an entity purports to give an opinion as to whether or not

the entity discriminated against a Plaintiff, the testimony is only admissible “when given by a

person whose position with the Defendant entity provides the opportunity to personally observe

and experience the Defendants’ policies and practices.”  Gossett vs. Oaklahoma Ex Rel. Bd. of

Regents for Langston Univ., 245 F.3d 1172, 1179 (10th Cir. 2001).  Witnesses are precluded

from expressing an opinion on the truthfulness of another witnesses testimony.   United States

vs. Forrester, 60 F.3d 52, 63 (2nd Cir. 1995);  United States vs. Geston, 299 F.3d 1130, 1135-

1137 (9th Cir. 2002).  Under the Federal Rules, the trial judge is assigned the task of ensuring

that an expert’s testimony is based upon a reliable foundation and is relevant to an issue in the

case.  Daubert vs. Merrell Dow Pharmaceuticals Inc., 509 US 579, 592 (1993) See also Kumho

Tire Co. Ltd. vs. Carmichael, 526 US 137, 149, (1999) wherein the Supreme Court held that
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Rule 702 imposes a special obligation upon the trial court to ensure that an expert’s testimony

“is not only relevant, but reliable.  Expert testimony is only admissible if it is “properly

grounded, well reasoned, and not speculative before it can be admitted.”  FRE 702, Adv. Comm.

Notes (2000).  The reliability of an expert witness’ testimony must be “apparent from the

record.”  Elsayed Mukhtar vs. California State Univ. Hayward, 299 F.3d 1053, 1066, (9th Cir.

2002)  amended 319 F.3d 1073 (2003).  

For expert witness testimony to be admissible it must be based upon “scientific,

technical, or other specialized knowledge.”  FRE 702.  The testimony is admissible only if the

expert has special knowledge, skill, experience, training or education on the subject matter in the

particular case.  FRE 702.  Whether a witness is qualified to testify as an expert depends upon

the expert’s specific qualifications to the issues in the case.  Smelser vs. Norfolk Southern Ry.

Co., 105 F.3d 299 (6th Cir. 1997).  In Smelser, the court held that when making a preliminary

determination regarding an expert’s qualifications, the court must examine the witnesses

qualifications, “not . . . in the abstract, but whether those qualifications provide a foundation for

a witness to answer a specific question.” Smelser vs. Nor Folk Southern Ry. Co., supra, 105

F.3d at 303.  Therefore, if an expert has no experience with a particular issue in the case, his

testimony is not admissible.  For example, in Anderson vs. Raymond Corp., 340 F.3d 520, 523,

(8th Cir. 2003) an engineer was determined not to be qualified to give an opinion about the

design of a forklift.  The court found that because he had never designed a forklift, and had

never tested his theory nor seen or designed any protective device related to forklifts, he was not

qualified as an expert in that case.  When considering the admissibility of testimony based on

technical or specialized knowledge, courts must determine whether the testimony has a reliable

basis in the knowledge and experience on the issue that is relevant to the case.  Kumho Tire Co.

Ltd. vs. Carmichael, supra 526 US at 149 (1999).  Thus, even if an expert is qualified in a

particular discipline, he or she must have specific knowledge regarding the issue at hand.  

Hochen vs. Bobesd Group Inc., 290 F.3d 446, 452 (1st Cir. 2002).  In Hochen this case the court

found that an engineer’s testimony was inadmissible because of lack of knowledge about the
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specific printing press in question in that case.  A witness who relies on experience must explain

in the testimony how the experience leads to his or her conclusions, why the experience is an

appropriate basis for the opinion, and how the experience is reliably applied to the facts.  FRE

702, Adv. Comm. Notes (2000).

Similarly, in Peitzmeier vs. Hennessy Ind., 97 F.3d 293, 297, (8th Cir. 1996) the court

struck, on a summary judgment motion, the testimony of an automotive mechanic’s expert

witness.  The expert testified that the design of a tire changing machine was defective, and that

design changes would have eliminated the defect.  The court however struck the testimony

because the mechanic had neither designed nor tested safety devices relating to tire changing

machines, he had never designed, built, or tested the particular tire changing machine at issue in

the case, and therefore his testimony did not satisfy the first factor set forth in the case of

Daubert, supra.  

In the United States vs. Kristophe, 833 F.2d 1296, 1299, (9th Cir. 1987) the court held:

Federal Rule of Evidence 702 sets the standard for the admissibility of expert
testimony.  Such testimony is admissible “if scientific, technical, or other
specialized knowledge will assist the trier of fact to understand the evidence or to
determine a fact in issue.”  The main inquiry is whether the jury will receive a
“appreciable help” from expert testimony.  (Citation omitted)

In Amaral we set forth four criteria to determine the helpfulness of expert
testimony: (1) qualified expert; (2) proper subject; (3) conformity to generally
accepted explanatory theory; and (4) probative value compared to prejudicial
effect.  (Citation) A jury will not be helped unless the witness is an expert in the
field.  

Similarly, in Fineburg vs. United States, 393 F.2d 417, 421 (9th Cir. 1968) the court held:

To warrant the use of expert testimony, two elements are required.  First, the
subject of the inference must be so distinctly related to some science, profession,
business, or occupation as to be beyond the knowledge of the average layman,
and second, the witness must have such knowledge or experience in that field or
calling as to make it appear that his opinion or inference will probably aid the
trier in his search for the truth.  

TWOMEY NOT QUALIFIED AS EXPERT WITNESS

Applying the above standards to Twomey’s declaration, the court should exclude his

testimony.  
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In order to qualify, an expert must have knowledge, experience, or education, not in the

abstract, but in the specific issues of the case.  Pietzmeir v Hennessy Ltd, supra.  Here, Twomey

states that he was formally employed with the Sacramento County Sheriff’s Department through

1994.  He states, without any basis, that he is qualified as an expert on law enforcement

management generally.  In an unsupported and conclusory manner he states that he is an expert

on what constitutes good cause for issuance of a CCW Permit.  Twomey gives no reason why he

is or believes he is an expert on issuance of CCW Permits.  His qualifications and competency

as an expert must be set forth in facts in the record, and there is no record that Twomey is

qualified to express opinions about CCW permits.  Elsayed Mukhtar vs. California State Univ.

Hayward, supra.

The record demonstrates that Twomey is not qualified to testify about the issues related

to this case.  In particular his declaration shows the following:

1.  No experience in Sacramento County Sheriff’s Department policies regarding CCW 

Permits.

2.  No experience or knowledge of what constitutes good cause for committees 

reviewing CCW applications.

3.  No experience in screening CCW applications.

4.  No experience in responding to CCW applications.

5.  No experience in analyzing, developing, or using the CCW forms used in the Plaintiffs’ 

applications.

6.  No experience sitting on a committee reviewing CCW applications.

7.  No experience in granting CCW applications.

8.  No experience in denying CCW applications.

9.  No experience in appeals of decisions to deny CCW applications.

10.  No training regarding Sacramento County Sheriff’s Department’s CCW policies. 

11.  No evidence that he was even employed by the Sheriff’s Department on the dates 

Plaintiff Lau’s application or Plaintiff Mehl’s attempted application. 
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12. No education or training on the good cause requirements under state law for determining

whether a sheriff, in his or her discretion, can issue a CCW permit.  

13.  No education, training or experience on the state law requirements for the

issuance of the CCW permits. 

Further, throughout his declaration, Twomey seems to be attempting to rely on some type

of statistical analysis to conclude that there is a connection between issuing CCW permits and

campaign contributions.  Twomey is not a statistician, has no training in statistical methodology,

has not described any statistical theory put to use by him which is approved and used by real

statisticians in their field, and/or that any statistical analysis is based upon reliable principles.  

Clearly Twomey is not an expert in any recognized fields using accepted principles for

the issues that exist in this case. 

 Boiling down his 314 paragraph declaration to its essence, Twomey merely claims that

he is an “expert” at looking at documents, and arriving at “an administrative determination” of

an issue (i.e. telling others what he thinks about the documents).  (Twomey declaration

paragraph 47).  This testimony is not helpful to an understanding of the facts, evidence, or

theories in this case.

TWOMEY’S TESTIMONY IS SPECULATIVE AND INADMISSIBLE ON ITS FACE

It is well established that expert testimony based on pure speculation is not admissible. 

FRE 702 However, Twomey’s statements are speculative at best, and in most instances nothing

more than argument.  For instance, Twomey identifies individuals who contributed to Blanas’ or

McGinness’ campaign, and then vaguely “opines” that they have a high probability of receiving

a CCW. (Twomey declaration paragraph 269).  Based on what?  There is no accepted factual

basis described by Twomey to back up this proposition.

To prove the point, one has to only consider the following: For each person who contributed

to a campaign and at some point was issued a CCW permit, Twomey does not identify what

committee members approved the issuance of the CCW permit, whether any committee member

approving a CCW permit even knew whether an applicant had contributed to the Sheriff’s
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campaign, whether any person who made any decision on Lau’s application knew whether Lau

had contributed to a campaign, or whether anyone with the Sheriff’s Department knew whether

Mehl contributed to a Sheriff’s campaign.  For Twomey to try to draw a connection between

political contributions and being issued a CCW permit is speculative,as he does not take into

account any of the foregoing.  

Further, Twomey identifies not one single person in his 314 paragraph declaration who

contributed to a campaign and was issued a permit who did not have good cause for the issuance

of the permit. 

Twomey’s declaration is vague, cursory, and when read front to back is not an expert

declaration at all.  Rather it is a lengthy narrative containing largely argument, and little if any

admissible expert testimony. Plaintiffs are simply using Twomey’s declaration to argue their

theories of the case, which is inappropriate in the context of a summary judgment.  When a

summary judgment is made and supported by admissible affidavits, an adverse party may not

rely on mere allegations, but must set forth specific facts showing that there is a genuine issue

for trial.  FRCP 56(e).  If an adverse affidavit relies merely on allegations, which is the case with

Twomey’s declaration, the court when appropriate, shall enter judgment against the adverse

party.  FRCP 56(e) .   For opinion testimony to be admissible, it “must not be flights of fancy,

speculations, or hunches, intuitions, or rumors about matters remote from that experience.” 

Friedel vs. City of Madison, 832 F.3d 965, 970 (7th Cir. 1987)  

TWOMEY’S TESTIMONY BASED UPON ISSUES OF LAW OR 

CREDIBILITY OF WITNESSES IS INADMISSIBLE 

Twomey’s declaration contains numerous conclusions about his opinion about legal

issues.  For instance, in paragraph 115, he gives his analysis of Penal Code Section 12050, and

in paragraph 117 he testifies concerning violation of “law” under Penal Code 12050.  In

paragraph 118, he describes the CCW application process under state law.  It is well established

that expert witnesses cannot testify about issues of law, and thus to the extent that Twomey’s

opinions are based upon legal issues in this case, it is clearly inadmissible.  
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Further, Twomey’s statements which refer to the credibility of witnesses is inadmissible,

and any opinions based thereon are inadmissible.  

TWOMEY’S DECLARATION IS INADMISSIBLE AS IT EXCEEDS 

THE SCOPE OF HIS DISCLOSED TESTIMONY

Twomey was disclosed as Plaintiffs’ designated expert on August 31, 2007.  A copy of his

expert witness report is attached to the Declaration of Jeri L. Pappone as Exhibit E.  Expert

witness testimony may not be considered unless the declarant has been designated as an expert

for trial.  Bryant vs. Farmers Insurance Exchange, 432 F.3d 1114, 1122-1123 (10th Cir. 2005). 

Further, every retained expert is required to prepare and produce a written report that contains all

of the information specified in Rule 26(a)(2)(B) which provides:

A report shall contain a complete statement of all opinions to be expressed and
the basis and reasons therefore; the data or other information considered by the
witness in forming the opinion; any exhibits to be used as a summary of or
support for the opinion; the qualifications of the witness, including a list of all
publications offered by the witness within the 10 preceding years; the
compensation to be paid for the study and testimony; and a listing of any other
cases in which the witness has testified as an expert at trial or by deposition
within the preceding 4 years. 

“Rule 37(c)(1) gives teeth to these requirements by forbidding the use at trial of any

information required to be disclosed by Rule 26(a) that is not properly disclosed.” Yeti By Molly

Ltd. vs. Deckers Outdoor Corp., 259 F.3d 1101, 1106 (9th Cir. 2001).  

Twomey’s expert report is six (6 ) pages in length.  Of those six (6 ) pages,

approximately two and a half pages relate to his purported opinions, where he makes the

following conclusions:

1.  That when implementing the purported CCW written policy, there is no objective 

criteria used by the department (paragraph 60).

2.  That there is no supporting data why active or honorably separated members of the

criminal justice system directly responsible for the investigation, arrest, incarceration,

prosecution, or imposition of sentence on criminal offenders are provided preferential treatment

for the issuance of a CCW (paragraph 61).
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3.  That Sacramento County’s CCW policy is applied in a discriminatory, unfair, biased, 

prejudicial and capricious manner, with extreme favoritism to active or honorably separated

members of the criminal justice system or to those with political ties to the sheriff.  

Now, in response to the summary judgment motion, Twomey has submitted a 314

paragraph, 63 page declaration which contains opinions, which even if admissible, are not set

forth in his expert witness report, and therefore should not be considered by the court.  Those

opinions include the following:

1.  Twomey’s opinion that Plaintiffs were denied an equal fair opportunity to receive

a CCW as compared to those who received CCWs (paragraph 266).

2.  That the Plaintiffs were denied an equal opportunity under the law to receive a CCW

from Defendants (paragraph 267).

3.  Twomey’s opinion that there was a “systemic problem that is inherent in a system

whereby money influences those with the “power” to issue CCW (paragraph 268). 

4.  Twomey’s opinion that those who have access to the Sheriff have a very high 

probability of receiving a CCW, if they apply for one as compared to a very low probability for

those who do not have access to the Sheriff nor contributed to his campaign (paragraph 269). 

5.  Twomey’s opinion that both Plaintiffs’ CCW applications were denied simply 

because they were not known contributors to Sheriff Blanas’ political campaign for sheriff

(paragraph 270).

6.  Twomey’s opinion that it is well known throughout the Sheriff’s Department that CCW,

honorary deputy sheriff’s badges and ID’s were given to Craig and Blanas’ campaign contributors

(paragraph 276). 

7.  Twomey’s opinion that “Mr. Lau in all likelihood possessed a security clearance that

far exceeded any background investigation conducted on any CCW permit holders in Sacramento

County employee, including myself (paragraph 278)1. 
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8.  Twomey’s opinion “all things being equal, the proportion of rejections for campaign

contributors would be about equivalent.  However, the only variable to change is that those who

received a guaranteed CCW were also campaign contributors (paragraph 282).  

In addition to those opinions, Twomey’s lengthy declaration contains other information

that he supposedly considered in forming his opinions, which were required under Rule 26 to be

disclosed in his report, and which were in fact not disclosed.  This includes the documents

described in the following paragraphs:

1. All documents identified in paragraphs 56-80;

2.  The CCW Applications identified in paragraphs 89-101, and 103;

3.  All documents described in paragraph 107 attached as Exhibit K to Twomey’s

Declaration;

4.  Documents attached as Exhibit L and M, described as downloads from the state

of California Department of Justice’s official website described in paragraph 108;

5.  Documents described in paragraph 124. The form letter to applicants in 2005, and

the standard DOJ application identified in paragraph 125;

6.  Documents related to the individuals identified in paragraph 134;

7.  Any information contained from any application submitted by Mehl or Lau 

described or referred to in paragraph 278;

8.  Applications of those individuals identified in paragraph 147;

9.  Declaration of James Rothery filed as Document 149 with the opposition;

10.  All references to Twomey’s purported work with David Orsay, as described in

paragraphs 171-177;

11.  The database referred to by Twomey described in paragraphs 171-174;

12.  All opinions and documentation related to any opinions concerning applicant

Edwin Gerber as set forth in paragraphs 197 and 198;

13.  Information relating to applicants described in paragraphs 199 through 207, and

any conclusions, statements, or opinions thereafter.  
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14.  Information concerning and any statements, conclusions, or opinions stated

regarding David Fite at paragraph 115, an individual identified as “Halami” in paragraph 216,

Richard Hill in paragraph 217, Bob Frank in paragraph 218, Patrick Frink in paragraph 219,

Ronald Yee in paragraph 221, John and Steven Rattackis paragraph 222, John Valensin

paragraph 224, Ron Sellers paragraph 225, Ramona Thorntona paragraph 226, Dave Baker

paragraph 227, Pasquale Montesano paragraph 228, Chris Hansen paragraph 229, John Christie

paragraph 230,  Chris Lee  paragraph 232, James Grey  paragraph 233, Hatim Shariff paragraph

234, Julie Rollofson paragraph 235.

15.  All individuals and any statements, conclusions or opinions identified in 

paragraph 236-260.

Plaintiff has submitted an expert report of Mr. Twomey which does not contain any of

the references to, opinions, or reported analysis as set forth above.  To allow the evidence at the

trial or the summary judgment motion at this point is extremely prejudicial to Defendants, and a

violation of Rule 26.

Respectfully submitted, 

Dated: November 30, 2007 LONGYEAR, O'DEA & LAVRA, LLP

      By:             /s/   John A. Lavra                         
JOHN A. LAVRA
JERI L. PAPPONE 
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Attorneys for Defendants, LOU BLANAS, as SHERIFF OF COUNTY 
OF SACRAMENTO; COUNTY OF SACRAMENTO, 
SHERIFF’S DEPARTMENT; COUNTY OF SACRAMENTO

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

DAVID K. MEHL, LOK T. LAU,
and FRANK FLORES,

Plaintiffs,

vs.

LOU BLANAS, individually and in his
official capacity as SHERIFF OF
COUNTY OF SACRAMENTO;
COUNTY OF SACRAMENTO,
SHERIFF’S DEPARTMENT; 
COUNTY OF SACRAMENTO; 
BILL LOCKYER, Attorney General, 
State of California; 
RANDI ROSSI, State Firearms Director
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)

CASE NO.: CIV S-03 -2682 MCE KJM

DEFENDANTS’ OBJECTIONS TO
DECLARATION OF TIMOTHY G.
TWOMEY 

Defendants object to the admissibility of the statements, testimony, and/or matters set

forth in the declaration of Timothy G. Twomey as follows:

1. Defendants object to paragraph 50 on the grounds that the testimony lacks proper

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), that the witness lacks the requisite knowledge, skill, training, education, or experience

to provide the testimony (FRE 702), that the subject matter of the testimony is not a proper basis

for expert testimony under FRE 702, and that the testimony is based upon matters not contained

within the expert report of Twomey. FRCP 26(a)(2)(B), FRCP 37(c)(1), and Yeti By Molly Ltd

LO N G Y E A R,  O’DE A  & LAV RA,  LLP

3620 American River Drive, Suite 230
Sacramento, California 95864-5923

Tel: 916-974-8500 Fax: 916 974-8510

John A. Lavra, CSB No. 114533
Jeri L. Pappone, CSB No. 210104
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vs. Deckers Outdoor Corp., 259 F.3d 1101, 1106 (9th Cir. 2001).

2. Defendants object to paragraph 51on the grounds that the testimony lacks proper

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), that the witness lacks the requisite knowledge, skill, training, education, or experience

to provide the testimony (FRE 702), that the subject matter of the testimony is not a proper basis

for expert testimony under FRE 702, and that the testimony is based upon matters not contained

within the expert report of Twomey. FRCP 26(a)(2)(B), FRCP 37(c)(1), and Yeti By Molly Ltd

vs. Deckers Outdoor Corp., 259 F.3d 1101, 1106 (9th Cir. 2001).

3. Defendants object to paragraph 52 on the grounds that the testimony lacks proper

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), that the witness lacks the requisite knowledge, skill, training, education, or experience

to provide the testimony (FRE 702), that the subject matter of the testimony is not a proper basis

for expert testimony under FRE 702, and that the testimony is based upon matters not contained

within the expert report of Twomey. FRCP 26(a)(2)(B), FRCP 37(c)(1), and Yeti By Molly Ltd

vs. Deckers Outdoor Corp., 259 F.3d 1101, 1106 (9th Cir. 2001).

4. Defendants object to paragraph 55 on the grounds that the testimony lacks proper 

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), that the witness lacks the requisite knowledge, skill, training, education, or experience

to provide the testimony (FRE 702), and that the subject matter of the testimony is not a proper

basis for expert testimony under FRE 702.

5. Defendants object to paragraph 76 on the grounds that the testimony is based upon 

matters not contained within the expert report of Twomey. FRCP 26(a)(2)(B), FRCP 37(c)(1),

and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

6. Defendants object to paragraph 83 on the grounds of relevancy (FRE 401,402), that the 

testimony lacks proper evidentiary foundation (FRE 602), that the witness lacks the requisite

knowledge, skill, training, education, or experience to provide the testimony (FRE 702), that the
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subject matter of the testimony is not a proper basis for expert testimony under FRE 702, and

that the testimony is based upon matters not contained within the expert report of Twomey.

FRCP 26(a)(2)(B), FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d

1101, 1106 (9th Cir. 2001).

7. Defendants object to paragraph 86 on the grounds of relevancy (FRE 401, 402), that the 

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey. FRCP 26(a)(2)(B), FRCP

37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

8. Defendants object to paragraph 87 on the grounds that the testimony is based upon 

matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1),

and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

9. Defendants object to paragraph 89 on the grounds of relevancy (FRE 401, 402), that the 

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

10. Defendants object to paragraph 90 on the grounds of relevancy (FRE 401, 402), that the 

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of
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the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

11. Defendants object to paragraph 91 on the grounds of relevancy (FRE 401, 402), that the 

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

12. Defendants object to paragraph 92 on the grounds of relevancy (FRE 401, 402), that the 

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

13. Defendants object to paragraph 93 on the grounds of relevancy (FRE 401, 402), that the 

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),
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FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

14. Defendants object to paragraph 94 on the grounds of relevancy (FRE 401, 402), that the 

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

15. Defendants object to paragraph 95 on the grounds of relevancy (FRE 401, 402), that the 

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

16. Defendants object to paragraph 96 on the grounds of relevancy (FRE 401, 402), that the 

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).
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17. Defendants object to paragraph 97 on the grounds of relevancy (FRE 401, 402), that the 

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

18. Defendants object to paragraph 98 on the grounds of relevancy (FRE 401, 402), that the 

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

19. Defendants object to paragraph 99 on the grounds of relevancy (FRE 401, 402), that the 

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

20. Defendants object to paragraph 100 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon
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speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

21. Defendants object to paragraph 101 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

22. Defendants object to paragraph 102 on the grounds that the testimony is based upon 

matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1),

and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

23. Defendants object to paragraph 103 on the grounds of relevancy (FRE 401, 402), that the

testimony is based upon speculation (FRE 401, 402, 601, 602), and that the testimony is based

upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP

37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

24. Defendants object to paragraph 104 on the grounds that the witness lacks the requisite 

knowledge, skill, training, education, or experience to provide the testimony.  FRE  702.

25. Defendants object to paragraph 105 on the grounds that the witness lacks the requisite 

knowledge, skill, training, education, or experience to provide the testimony.  FRE  702.
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26. Defendants object to paragraph 107 on the grounds that the testimony is based upon 

matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1),

and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

27. Defendants object to paragraph 108 on the grounds that the testimony is based upon 

matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1),

and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

28. Defendants object to paragraph 109 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), and that the subject

matter of the testimony is not a proper basis for expert testimony under FRE 702. 

29. Defendants object to paragraph 111 on the grounds that the testimony lacks proper 

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), that the witness lacks the requisite knowledge, skill, training, education, or experience

to provide the testimony (FRE 702), and that the subject matter of the testimony is not a proper

basis for expert testimony under FRE 702.

30. Defendants object to paragraph 112 on the grounds that the testimony lacks proper 

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), that the witness lacks the requisite knowledge, skill, training, education, or experience

to provide the testimony (FRE 702), that the subject matter of the testimony is not a proper basis

for expert testimony under FRE 702 and that the testimony is based upon matters not contained

within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1), and Yeti By Molly Ltd

vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

31. Defendants object to paragraph 113 on the grounds that the testimony lacks proper 

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), that the witness lacks the requisite knowledge, skill, training, education, or experience
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to provide the testimony (FRE 702), that the subject matter of the testimony is not a proper basis

for expert testimony under FRE 702 and that the testimony is based upon matters not contained

within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1), and Yeti By Molly Ltd

vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

32. Defendants object to paragraph 116 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), and that the subject

matter of the testimony is not a proper basis for expert testimony under FRE 702.

33. Defendants object to paragraph 117 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

34. Defendants object to paragraph 118 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

35. Defendants object to paragraph 119 on the grounds of relevancy (FRE 401, 402), that the



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

DEFENDANTS’ OBJECTIONS TO DECLARATION OF TIMOTHY G. TWOMEY 

Page 10

LONGYEAR, O’DEA
& LAVRA, LLP
3620 American River
Drive, Suite 230
Sacramento, CA
95864
(916) 974-8500

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

36. Defendants object to paragraph 124 on the grounds that the testimony lacks proper 

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), that the witness lacks the requisite knowledge, skill, training, education, or experience

to provide the testimony (FRE 702), that the subject matter of the testimony is not a proper basis

for expert testimony under FRE 702 and that the testimony constitutes or is based upon

inadmissible hearsay. FRE 80.

37. Defendants object to paragraph 127 on the grounds that the testimony lacks proper 

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), that the witness lacks the requisite knowledge, skill, training, education, or experience

to provide the testimony (FRE 702), and that the subject matter of the testimony is not a proper

basis for expert testimony under FRE 702.

38. Defendants object to paragraph 131 on the grounds that the testimony lacks proper 

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), that the witness lacks the requisite knowledge, skill, training, education, or experience

to provide the testimony (FRE 702), that the subject matter of the testimony is not a proper basis

for expert testimony under FRE 702, and that the testimony is based upon matters not contained

within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1), and Yeti By Molly Ltd

vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).
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39. Defendants object to paragraph 134 on the grounds that the testimony lacks proper 

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), that the witness lacks the requisite knowledge, skill, training, education, or experience

to provide the testimony (FRE 702), that the subject matter of the testimony is not a proper basis

for expert testimony under FRE 702, and that the testimony is based upon matters not contained

within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1), and Yeti By Molly Ltd

vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

40. Defendants object to paragraph 136 on the grounds that the testimony lacks proper 

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), that the witness lacks the requisite knowledge, skill, training, education, or experience

to provide the testimony (FRE 702), that the subject matter of the testimony is not a proper basis

for expert testimony under FRE 702, and that the testimony is based upon matters not contained

within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1), and Yeti By Molly Ltd

vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

41. Defendants object to paragraph 140 on the grounds that the testimony lacks proper 

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), that the witness lacks the requisite knowledge, skill, training, education, or experience

to provide the testimony (FRE 702), that the subject matter of the testimony is not a proper basis

for expert testimony under FRE 702, and that the testimony is based upon matters not contained

within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1), and Yeti By Molly Ltd

vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

42. Defendants object to paragraph 143 on the grounds that the testimony lacks proper 

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), that the witness lacks the requisite knowledge, skill, training, education, or experience

to provide the testimony (FRE 702), that the subject matter of the testimony is not a proper basis

for expert testimony under FRE 702, and that the testimony is based upon matters not contained
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within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1), and Yeti By Molly Ltd

vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

43. Defendants object to paragraph 144 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

44. Defendants object to paragraph 146 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

45. Defendants object to paragraph 147 on the grounds that the testimony is based upon 

matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1),

and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

46. Defendants object to paragraph 148 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is
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based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

47. Defendants object to paragraph 150 on the grounds that the testimony lacks proper 

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), that the witness lacks the requisite knowledge, skill, training, education, or experience

to provide the testimony (FRE 702), that the subject matter of the testimony is not a proper basis

for expert testimony under FRE 702, and that the testimony is based upon matters not contained

within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1), and Yeti By Molly Ltd

vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

48. Defendants object to paragraph 153 on the grounds that the testimony lacks proper 

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), that the witness lacks the requisite knowledge, skill, training, education, or experience

to provide the testimony (FRE 702), that the subject matter of the testimony is not a proper basis

for expert testimony under FRE 702, and that the testimony is based upon matters not contained

within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1), and Yeti By Molly Ltd

vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

49. Defendants object to paragraph 154 on the grounds that the testimony lacks proper 

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), that the witness lacks the requisite knowledge, skill, training, education, or experience

to provide the testimony (FRE 702), that the subject matter of the testimony is not a proper basis

for expert testimony under FRE 702, and that the testimony is based upon matters not contained

within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1), and Yeti By Molly Ltd

vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

50. Defendants object to paragraph 159 on the grounds that the testimony lacks proper 

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,
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601, 602), that the witness lacks the requisite knowledge, skill, training, education, or experience

to provide the testimony (FRE 702), that the subject matter of the testimony is not a proper basis

for expert testimony under FRE 702, and that the testimony is based upon matters not contained

within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1), and Yeti By Molly Ltd

vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

51. Defendants object to paragraph 160 on the grounds that the testimony lacks proper 

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), and that the witness lacks the requisite knowledge, skill, training, education, or

experience to provide the testimony.  FRE  702.

52. Defendants object to paragraph 161 on the grounds relevancy (FRE 401, 402), and that 

the testimony is based upon speculation.  FRE 401, 402, 601, 602.

53. Defendants object to paragraph 162 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

54. Defendants object to paragraph 163 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), and that the witness lacks the requisite

knowledge, skill, training, education, or experience to provide the testimony.  FRE  702.

55. Defendants object to paragraph 164 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the witness lacks the requisite

knowledge, skill, training, education, or experience to provide the testimony.  FRE  702. 
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56. Defendants object to paragraph 171 on the grounds of relevancy (FRE 401, 402), and that

the witness lacks the requisite knowledge, skill, training, education, or experience to provide the

testimony.  FRE  702.

57. Defendants object to paragraph 172 on the grounds of relevancy (FRE 401, 402), and that

the witness lacks the requisite knowledge, skill, training, education, or experience to provide the

testimony.  FRE  702.

58. Defendants object to paragraph 173 on the grounds of relevancy (FRE 401, 402), and that

the witness lacks the requisite knowledge, skill, training, education, or experience to provide the

testimony.  FRE  702.

59. Defendants object to paragraph 174 on the grounds of relevancy (FRE 401, 402), and that

the witness lacks the requisite knowledge, skill, training, education, or experience to provide the

testimony.  FRE  702.

60. Defendants object to paragraph 176 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

61. Defendants object to paragraph 179 on the grounds that the testimony is based upon 

matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1),

and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

62. Defendants object to paragraph 180 on the grounds that the testimony lacks proper 

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), and that the witness lacks the requisite knowledge, skill, training, education, or
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experience to provide the testimony.  FRE  702.

63. Defendants object to paragraph 181 on the grounds that the testimony lacks proper 

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), and that the witness lacks the requisite knowledge, skill, training, education, or

experience to provide the testimony.  FRE  702.

64. Defendants object to paragraph 182 on the grounds that the testimony lacks proper 

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), and that the witness lacks the requisite knowledge, skill, training, education, or

experience to provide the testimony.  FRE  702.

65. Defendants object to paragraph 183 on the grounds that the testimony lacks proper 

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), and that the witness lacks the requisite knowledge, skill, training, education, or

experience to provide the testimony.  FRE  702.

66. Defendants object to paragraph 184 on the grounds that the testimony lacks proper 

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), and that the witness lacks the requisite knowledge, skill, training, education, or

experience to provide the testimony.  FRE  702.

67. Defendants object to paragraph 185 on the grounds that the testimony is based upon 

matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1),

and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

68. Defendants object to paragraph 187 on the grounds that the testimony is based upon 

matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1),

and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

69. Defendants object to paragraph 188 on the grounds that the testimony is based upon 

matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1),

and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).
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70. Defendants object to paragraph 192 on the grounds that the witness lacks the requisite 

knowledge, skill, training, education, or experience to provide the testimony.  FRE  702.

71. Defendants object to paragraph 193 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702,l and that the testimony

is based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

72. Defendants object to paragraph 194 on the grounds of that the witness lacks the requisite 

knowledge, skill, training, education, or experience to provide the testimony.  FRE  702.

73. Defendants object to paragraph 197 on the grounds that the subject matter of the 

testimony is not a proper basis for expert testimony under FRE 702.

74. Defendants object to paragraph 203 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

75. Defendants object to paragraph 212 on the grounds of relevancy. (FRE 401, 402).

76. Defendants object to paragraph 213 on the grounds of relevancy. (FRE 401, 402). 

77. Defendants object to paragraph 214 on the grounds of relevancy. (FRE 401, 402).

78. Defendants object to paragraph 226 on the grounds that the testimony lacks proper 
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evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), that the witness lacks the requisite knowledge, skill, training, education, or experience

to provide the testimony (FRE 702), that the subject matter of the testimony is not a proper basis

for expert testimony under FRE 702, and that the testimony is based upon matters not contained

within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1), and Yeti By Molly Ltd

vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

79. Defendants object to paragraph 230 on the grounds that the testimony is based upon 

speculation.  (FRE 401, 402, 601, 602).

80. Defendants object to paragraph 238 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

81. Defendants object to paragraph 241 on the grounds of relevancy (FRE 401, 402) and that 

the testimony is based upon speculation. (FRE 401, 402, 601, 602).

82. Defendants object to paragraph 257 on the grounds of relevancy. (FRE 401, 402).

83. Defendants object to paragraph 258 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), and that the testimony is based upon

speculation (FRE 401, 402, 601, 602).

84. Defendants object to paragraph 260 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), and that the subject
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matter of the testimony is not a proper basis for expert testimony under FRE 702.

85. Defendants object to paragraph 262 on the grounds that the testimony is based upon 

matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1),

and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001). 

86. Defendants object to paragraph 263 on the grounds that the testimony lacks proper 

evidentiary foundation (FRE 602), that the testimony is based upon speculation (FRE 401, 402,

601, 602), that the witness lacks the requisite knowledge, skill, training, education, or experience

to provide the testimony (FRE 702), that the subject matter of the testimony is not a proper basis

for expert testimony under FRE 702, and that the testimony is based upon matters not contained

within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1), that the testimony

constitutes or is based upon inadmissible hearsay (FRE 80), and Yeti By Molly Ltd vs. Deckers

Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

87. Defendants object to paragraph 264 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

88. Defendants object to paragraph 265 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),
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FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

89. Defendants object to paragraph 266 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

90. Defendants object to paragraph 267 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

91. Defendants object to paragraph 268 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).
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92. Defendants object to paragraph 269 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

93. Defendants object to paragraph 270 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

94. Defendants object to paragraph 277 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

95. Defendants object to paragraph 278 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), and that the testimony is based upon
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speculation. (FRE 401, 402, 601, 602).

96. Defendants object to paragraph 279 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), and that the testimony is based upon

speculation. (FRE 401, 402, 601, 602).

97. Defendants object to paragraph 280 on the grounds of relevancy. (FRE 401, 402).

98. Defendants object to paragraph 282 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

99. Defendants object to paragraph 297 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

100. Defendants object to paragraph 298 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is
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based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

101. Defendants object to paragraph 299 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

102. Defendants object to paragraph 300 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, and that the testimony is

based upon matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B),

FRCP 37(c)(1), and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir.

2001).

103. Defendants object to paragraph 302 on the grounds of relevancy. (FRE 401, 402).

104. Defendants object to paragraph 308 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), and that the testimony is based upon

speculation (FRE 401, 402, 601, 602).

105. Defendants object to paragraph 311 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,
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training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, that the testimony

constitutes or is based upon inadmissible hearsay (FRE 80), and that the testimony is based upon

matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1),

and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

106. Defendants object to paragraph 312 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, that the testimony

constitutes or is based upon inadmissible hearsay (FRE 80), and that the testimony is based upon

matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1),

and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

107. Defendants object to paragraph 313 on the grounds of relevancy (FRE 401, 402), that the

testimony lacks proper evidentiary foundation (FRE 602), that the testimony is based upon

speculation (FRE 401, 402, 601, 602), that the witness lacks the requisite knowledge, skill,

training, education, or experience to provide the testimony (FRE 702), that the subject matter of

the testimony is not a proper basis for expert testimony under FRE 702, that the testimony

constitutes or is based upon inadmissible hearsay (FRE 80), and that the testimony is based upon

matters not contained within the expert report of Twomey.  FRCP 26(a)(2)(B), FRCP 37(c)(1),

and Yeti By Molly Ltd vs. Deckers Outdoor Corp. 259 F.3d 1101, 1106 (9th Cir. 2001).

Dated: November 28, 2007   LONGYEAR, O'DEA & LAVRA, LLP

  By:                                                                 
JOHN A. LAVRA
JERI L. PAPPONE 


