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Appellee Kamala D. Harris has submitted Kachalsky v. County of

Westchester, 2012 WL 5907502 (2d Cir. 2012) as a citation of supplemental

authority.

The single issue that was to be determined by the Second Circuit in

Kachalsky was a facial challenge to New York’s handgun licensing scheme under

the Second Amendment; whereas in this case before the Ninth Circuit, the nucleus

of Appellants’ argument is under the Equal Protection Clause of the Fourteenth

Amendment.  Therefore, the Kachalsky court never addressed the standard of

review in an equal protection challenge involving a fundamental right.

However, the Ninth Circuit has specifically stated that: 

When a state statute burdens a fundamental right or targets a suspect
class, that statute receives heightened scrutiny under the Fourteenth
Amendment's Equal Protection Clause. Romer v. Evans, 517 U.S.
620, 631, 116 S.Ct. 1620, 134 L.Ed.2d 855 (1996). Statutes that treat
individuals differently based on their race, alienage, or national origin
“are subjected to strict scrutiny and will be sustained only if they are
suitably tailored to serve a compelling state interest.”  City of
Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440, 105 S.Ct. 3249,
87 L.Ed.2d 313 (1986).  Statutes infringing on fundamental rights are
subject to the same searching review. See, e.g., Zablocki v. Redhail,
434 U.S. 374, 98 S.Ct. 673, 54 L.Ed.2d 618 (1978) (right to marry);
Shapiro v. Thompson, 394 U.S. 618, 89 S.Ct. 1322, 22 L.Ed.2d 600
(1969) (right to interstate travel). [emphasis added]

 Silveira v. Lockyer, 312 F.3d 1052, 1087 (9th Cir.2002). 

Moreover, the Second Circuit only addressed exemptions to New York’s

“proper cause” requirement for “persons engaged in the same profession.” E.g.

Kachalsky at 8, 10, 13.  This case goes further in that California exempts “retired”
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officers from the CCW application process altogether even though they are no

longer engaged in any profession relating to law enforcement.  Likewise, not only

are retired officers granted a fundamental right and privilege of lifetime self

defense, retired officers are also afforded several procedural safeguards before

their CCW can be revoked that are not afforded to other members of the public

who have been issued a CCW. 

In addition, retired peace officers in California do not have to show “good

cause” (or as in New York, “proper cause”) nor do they have to even submit an

application for a CCW like other members of the general public, including

Appellants.  In California, “good cause” is presumed for no other reason other

than being “retired.”

The Court in Kachalsky at 41 notes that “... proper cause is met and a

license “shall be issued” when a person has an actual and articulable — rather than

merely speculative or specious — need for self-defense.”  The Second Circuit then

said:

New York took a more moderate approach to fulfilling its important
objective and reasonably concluded that only individuals having a
bona fide reason to possess handguns should be allowed to introduce
them into the public sphere. [emphasis added]

 Kachalsky at 42. 

Obviously, had the Second Circuit had the facts in this case before it, and

applying the rationale of Kachalsky, it surely would have found that exempting
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retired officers from the burdens placed on the general public does not further

public safety and that without a bona fide threat to a retired officers life, retired

officers cannot be given a CCW carte blanche. 

In fact, at footnote 25 (page 48 of opinion), the Second Circuit specifically

declined “to consider Plaintiffs’ claim under the Equal Protection Clause.”  More

importantly, not only was the word "retired" not even mentioned in the opinion,

neither the Second Circuit nor Appellants addressed any issue for retired law

enforcement officers who are no longer “exempted” due to their prior “profession”

– which is the primary argument presented in this case.  

Unlike the facts before the Second Circuit, the current discretionary

"may-issue" law and policy employed by California has in fact opened the door for

abuses in the issuance of CCW permits.  Although prior to Heller and McDonald a

Second Amendment claim alone challenging California's CCW permit issuance

policy would not have gotten very far, an Equal Protection claim challenging the

same law and policy would have had merit even under prior Ninth Circuit

precedent.

Not only does California's CCW issuance policy provide an exemption for

retired peace officers, in its application certain individuals other than retired peace

officers also receive preferential treatment over others. See C.P.C. §§ 25400,

25450-25475, 25850, 25900-25925, 26150-26225, 26300-26325. For example, in

Sacramento County individuals who contributed to Sheriff Blanas' reelection
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campaign and provided other benefits and services to the sheriff received CCW

permits in exchange — without even submitting a written application.  See ER

000209, see also commencing at paragraph 197, ER 000155, ending at paragraph

199, commencing at paragraph 262, ER 000170, ending at paragraph 199.

The facts of this case are a classic example of what can happen when

elected officials are granted absolute, unfettered discretion in the implementation

of policy.  Likewise, the retired peace officer exemption, and prima facie good

standards violate the Equal Protection Clause.

Respectfully submitted,
 /s/ Gary W. Gorski          

Date: December 7, 2012 Gary W. Gorski

-iv-

Case: 08-15773     12/07/2012          ID: 8429511     DktEntry: 68     Page: 5 of 6



Certificate of Service
The undersigned hereby is a U.S. Citizen over 18 years of age and not a

party to this action. The foregoing Appellants’ Reply in this case was served this
date by the Court’s electronic means:
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Jeri Lynn Pappone
John A Lavra  
Longyear, Odea & Lavra, LLP 
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(916) 974-8500 x106 
Fax: (916) 974-8510 
Email: pappone@longyearlaw.com 

FOR APPELLEES ROSSI AND LOCKYER 
ATTORNEY GENERAL, STATE OF CALIFORNIA
Geoffrey L. Graybill
Deputy Attorney General
Attorney General's Office for the State of California 
1300 I Street
Sacramento, CA 95814
Telephone:  916-324-5465
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