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1 MEMORANDUM OF POINTS AND AUTHORITIES

2 I. INTRODUCTION

3 Defendant operated a gun range for rifles, pistols, and other firearms on property

4 leased from Plaintiff Vulcan (the “Azusa Property”) for almost sixty (60) years. After more than

5 two (2) years notice of its remedial obligations, Defendant vacated the Azusa Property without

6 cleaning up the hazardous substances it left behind as a result of its use. Plaintiff subsequently filed

7 suit in federal court (the “Federal Court Action”). Several years later, on August 22, 201 1, the

8 federal court, through a judge sitting on assignment from the state of Washington, granted a defense

9 motion for summary judgment with respect to the federal claims and dismissed (wrongfully in

10 Plaintiffs view) California state law claims without prejudice for lack of subject matter jurisdiction.

11 To date, the federal court has not entered a final judgment in the Federal Court Action.

12 Shortly thereafter, on November 22, 2011, Plaintiff refiled state law claims in this

13 Court (the “State Court Action”). Defendant now demurs to six out of eleven of Plaintiffs causes of
i5

14 action. As with Defendant’s concurrently filed Motion to Strike, this Demurrer is meritless,

15 misconstrues California law, and conveniently ignores integral portions of the operative Lease,

16 clearly pled in the Complaint. Specifically, and contrary to Defendant’s assertions:

17 • No statute of limitations bars Plaintiffs claims because the statute was tolled

18 while the Federal Court Action was pending and as of the filing date of the State Court Action.

19 • The subject written lease agreements required Defendant to remediate the

20 Azusa Property at the termination of the lease period-- and do not require Plaintiff to first remediate

21 the site before pursuing Defendant.

22 • Plaintiffnever consented to Defendant’s contamination of the Azusa Property

23 because, among other points, the subject written lease agreements required Defendant to remediate

24 the Azusa Property and, as alleged in the Complaint, Plaintiff consistently required Defendant to

25 comply with lease terms.

26 • Plaintiff has properly alleged its contractual indemnity claim because, among

27 other points, the subject provision does not require receipt of a third-party claim as a prerequisite to

28 pursuing a contractual indemnity claim.
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1 • Plaintiff has properly alleged its negligence per se cause of action as an

2 independent cause of action and an alternative theory of liability.

3 Plaintiff respectfully requests that this Court overrule Defendant’s Demurrer in its

4 entirety.

5 II. DEFENDANT’S DEMURRER HAS NO MERIT

6 A. Demurrer Standard

7 In determining whether or not to sustain a demurrer for failure to state facts

8 sufficient to constitute a cause of action, all of the material facts must be regarded as true. Serrano

9 v. Priest, 5 Cal.3d 584, 591 (1971); Hilltop Properties, Inc. v. State, 233 Cal.App.2d 249, 353

10 (1965). “All that is necessary against a general demurrer is that, upon a consideration of all the

11 facts stated, it appears that the plaintiff is entitled to any relief at the hands of the court against the

12 defendant, notwithstanding the facts may not be clearly stated, or may be intermingled with a

13 statement of other facts irrelevant to the cause of action shown, or although the plaintiff may

14 demand relief to which he is not entitled under the facts alleged.” Serrano, 5 Cal.3d at 591.

15 California courts must construe complaints “liberally with a view to substantial justice between the

16 parties.” Cal. Code Civ. Proc. § 452.

17 Indeed, the alleged running of the statute of limitations serves as the basis for the

18 general demurrer, the running of the statute must appear “clearly and affirmatively” from the dates

19 alleged. Marshall v. Gibson, Dunn & Crutcher, 37 Cal.App.4th 1397, 1403 (1995); Roman v.

20 County ofLos Angeles, 85 Cal.App.4th 316, 324-25 (2000).

21 B. No Statute of Limitation Bars Plaintiffs Claims Because The Statute Has Been

22 Tolied as a Matter of Law

23 Defendant demurs to Plaintiffs Breach of Contract (1St Cause of Action),

24 Negligence (3rd Cause of Action), Permanent Nuisance (5th Cause of Action), Permanent Trespass

25 (6th Cause of Action), and Waste (8th Cause of Action) causes of action on statute of limitations

26 grounds. However, Defendant conveniently ignores the applicable statutes which toll the statute of

27 limitations in this instance. The federal tolling statute, 28 U.S.C. § 1367 (the “Federal Tolling

28 Statute”), provides that “[tjhe period of limitations for any claim asserted [under supplemental
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1 jurisdiction] . . . that is voluntarily dismissed at the same time as or after the dismissal of the

2 [associated federal claim], shall be tolled while the claim is pending and for a period of 30 days

3 after it is dismissed unless State law provides for a longer tolling period.” (emphasis added).

4 Defendant interprets this statute to mean that Plaintiff had to refile its State Court Action within

5 thirty (30) days of the dismissal of the Federal Court Action, which Defendant claims occurred on

6 August 22, 2011. In fact, Plaintiff filed the State Court Action on November 22, 2011.

7 Defendant is incorrect for two independent reasons: (1) the Federal Court Action

8 remained pending for tolling purposes until February 20, 2012, well after the filing of Plaintiffs

9 Complaint; and (2) even if the Federal Court Action ceased to be pending for tolling purposes on

10 August 22, 2011 (in fact, the Federal Court Actionwas still pending as of that date), the statutes of

11 limitation for each of the claims would still be pending.

12 1. The Federal Court Action Remained For Tolling Purposes Until

13 February 20, 2012

14 In determining whether or not the tolling period under the Federal Tolling Statute has

15 expired, the Court must first determine the status of the Federal Court Action. In interpreting the

16 applicability of the Federal Tolling Statute, the California Court of Appeal ruled that the tolling

17 period does not end, and a federal case remains pending, until the time to appeal has expired.

18 Okoro v. City ofOakland, 142 Cal.App.4th 306, 313 (2006) (where the federal court order was not

19 technically appealable, the action remained pending for the purposes of the Federal Tolling Statute

20 until the time to appeal the final judgment expired). On August 22, 2011, the federal court entered

21 an Order: (a) granting the Gun Club’s Motion for Summary Judgment on the Federal Claims, and

22 (b) dismissing the State Law Claims without prejudice for lack of subject matter jurisdiction (the

23 “Order”). Declaration of Paul Kroeger (“Kroeger Deci.”), ¶ 2; Request for Judicial Notice (“RJN”),

24 Ex. 1. The federal court’s order stated that “[t]he Clerk of the court is directed to enter this Order,

25 enter Judgment of dismissal without prejudice for lack ofjurisdiction, furnish copies to counsel, and

26 close this file.” RJN, Ex. 1, p. 13.

27 Subsequently, counsel for Plaintiff contacted the federal court to understand the

28 status of the entry ofjudgment in the Federal Court Action. However, after contacting several
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1 clerks, Plaintiffs counsel learned that the federal court would not, in fact, enter a formal;judgment

2 as directed by the Order. Kroeger Deci., ¶J 3-4.

3 Indeed, to date, the federal court has not entered a separate Judgment as required by

4 the court’s ruling and by Fed. R. Civ. Proc. 58 (a judgment “must be set out in a separate

5 document”). RJN Ex. 2. Indeed, an order granting summary judgment is not itself an

6 appealable order. Fed. R. Civ. Proc. 58; Vernon v. Heckler, 811 F.2d 1274 (9th Cir. 1987).

7 Appeal lies only from judgment, which must be on a separate piece of paper and entered separately

8 in the docket. Id. Absent the entry of a separate judgment, judgment is deemed entered 150 days

9 after the order granting summary judgment was entered on the court’s docket. Fed. R. Civ. Proc.

10 58(c)(2)(B). Here, Judgment in the Federal Court Action should be deemed entered as of January

11 19, 2012 (150 days after the order granting summary judgment). Accounting for thirty (30) days to

12 appeal, the tolling period would not end until February 20, 2012. Accordingly, Plaintiffs State

13 Court Action, filed on November 22, 2011, remains timely even under Defendant’s 30-day

J 14 interpretation of the Federal Tolling Statute. The Court should overrule the demurrer to the first,

15 third, fifth, sixth, and eighth causes of action.

16 2. The Federal Tolling Statute Does Not Require a Plaintiff To Refile in

17 State Court Within Thirty (30) Days of the Dismissal of the Federal

18 Court Action

19 Even if the Federal Court Action had been “dismissed” for tolling purposes as of

20 August 22, 2011 (the date of entry of the summary judgment order), a proper interpretation of the

21 Federal Tolling Statute would not require Plaintiff to refile in state court within thirty (30) days.

22 Although Defendant correctly relates the ruling in Kolani v. Gluska, 64 Cal.App.4th 402, 407-4 10

23 (1998) that the Federal Tolling Statute should be interpreted to mean that a plaintiff has only 30

24 days after the dismissal of a federal action with pendant state law claims to refile in state court, the

25 California Court of Appeal has recently issued an opinion that contravenes the Kolani decision.

26 In Bonifield v. County ofNevada, 94, Cal.App.4th 298, 303-305 (2001), the

27 California Court of Appeal specifically rejected the ruling in Kolani, and held that the Federal

28 Tolling Statute allows a plaintiff thirty days plus the time remaining in the appropriate statute of
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1 limitation prior to filing a federal action, to refile in state court. Id. Thecourt noted that the Kolani

2 decision

3 ignores, and is inconsistent with, the plain meaning of the statutory
language. Section 1367(d)[the Federal Tolling Statute] specifies that

4 the statute of limitations for a state claim over which the federal court
has supplemental jurisdiction ‘shall be tolled while the claim is

5 pending [in federal court] and for a period of 30 days after it is
dismissed unless State law provides for a longer tolling period.’

6
To toll the statute of limitations period means to suspend the period,

7 such that the days remaining begin to be counted after the tolling
ceases.

8
Id. at 303.

9
The court further asserted that:

10
In rejecting the reasoning of Kolani, we make the following

11 observations: The additional 30 days of tolling provided by section
1367(d) apparently are intended to address the need for a grace period

12 following the dismissal of a federal action that was filed on or near
the last day of the statute of limitations. The fact that the additional

13 30 days may not be necessary in cases where the federal action was
. filed early in the statute of limitations period does not, in the words of

14 Kolani, do ‘significant harm to the statute of limitations policy.’
[Citation]. By no stretch of the imagination can it be said that an

15 additional 30 days unduly compromises the policy in favor of the
prompt prosecution of legal claims.

16 Id. at 304. To date, no subsequent California case has disagreed with the Bonfield decision. The
17

BonzjIeld decision follows common sense as it allows for the orderly transfer of cases from federal
18

to state court while recognizing both differing procedural contexts in such transfers (such as the lack
19

of final judgment in the instant case) and the applicable, underlying state law statute(s) of limitation.
20

Accordingly, even if the Federal Court Action had been dismissed for tolling
21

purposes, which Plaintiff Vulcari contends it has not, Plaintiff would be entitled to thirty days plus
22

the remainder of the statute of limitations remaining on each of the claims. At the earliest, the
23

respective statutes of limitation for the Breach of Contract, Negligence, Permanent Nuisance,
24

Permanent Trespass, and Waste could not have begun running until Defendant’s Lease officially
25

expired, on or around November 6, 2006. Compi. ¶J 34, 39. Considering the September 4, 2008
26

filing date of the Federal Court Action, approximately 1 year and 11 months of each statute of
27

limitations had passed. Accordingly, the respective deadlines to refile the State Court Action under
28
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1 Bonfleld would be as follows:

2 1. Breach of Contract: Defendant contends the statute of limitations on this claim is

3 four (4) years. With approximately 2 years and 1 month remaining, plus the 30 days afforded by

4 the Federal Tolling Statute, Plaintiff would have had until approximately November 22, 2013 to

5 refile its Breach of Contract cause of action.

6 2. Negligence, Permanent Nuisance, Permanent Trespass, Waste: Defendant contends

7 the statute of limitations on these claims is three (3) years. With approximately 1 year and 1 month

8 remaining, plus the 30 days afforded by the Federal Tolling Statute, Plaintiffwould have had until

9 approximately November 22, 2012 to refile its Negligence, Permanent Nuisance, Permanent

10 Trespass, and Waste causes of action.

11 Accordingly, even if the August 22, 2011 Order was final and appealable, and

12 constitutes a “dismissal” for purposes of the Federal Tolling Statute, Plaintiffs November 22, 2011

13 filing of its Complaint in the State Court Action would be timely. Indeed, the alleged runrnng of the

14 statute of limitations serves as the basis for the general demurrer, the running of the statute must

15 appear “clearly and affirmatively” from the dates alleged. It is not enough that the complaint might

16 be barred. Marshall v. Gibson, Dunn & Crutcher, 37 Cal.App.4th 1397, 1403 (1995); Roman v.

17 County ofLos Angeles, 85 Cal.App.4th 316, 324-25 (2000). The Court must overrule this portion of

18 Defendant’s Demurrer.

19 C. The Lease Terms Do Not Bar Plaintiff’s Contract Cause of Action

20 Defendant claims that the 1992 Lease terms bar Plaintiffs Breach of Contract cause

21 of action because: (1) the 1992 Lease permits Plaintiff to recover clean up costs only after Plaintiff

22 has actually cleaned up the Azusa Property, and (2) the purpose of the Lease (operation of a

23 shooting range) contemplated the expenditure of ammunition and no portion of the lease required

24 Defendant to clean up the Azusa Property. Neither of these assertions has merit.

25 As alleged in the Complaint, the 1992 Lease specifically (1) “precluded [Defendant]

26 from committing waste or nuisance on the property and from interfering with the use and enjoyment

27 of neighboring propert[ies],” (2) “obligated [Defendant] to comply with all applicable federal, state

28 and local laws, including environmental laws,” and (3) “required that [Defendant] maintain the
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1 property in good condition and repair and, upon termination of the lease, return the Final Leasehold

2 Property in an orderly, safe and sanitary condition.’ Compi. ¶ 31.

3 After the termination of the Lease, Plaintiff alerted Defendant to the fact that its

4 activities had caused environmental contamination at the Azusa Property and asked Defendant to

5 remediate the Azusa Property pursuant to the Lease terms. Compl. ¶ 35. However, Defendant

6 blatantly refused to do so. Compl. ¶J 63-47. For example, after Plaintiff requested multiple times

7 that Defendant remediate the Azusa Property (Compi. ¶J 35, 40, 42, 43, 45), Defendant did not

8 follow the proper requirements for environmental cleanup and “failed to remediate the

9 contamination at the Azusa Property.” Compl. ¶ 47. These facts, taken as true and liberally

10 construed, are more than sufficient to support Plaintiffs breach of contract cause of action. Cal.

11 Civ. Proc. Code § 452 (pleadings must be “liberally construed, with a view to substantial justice

12 between the parties”). Nothing in the Lease requires Plaintiff to expend funds to clean up the Azusa

13 Property before filing suit for breach of contract, nor does the fact that the lease contemplated the

14 Azusa Property’s use as a gun range relieve Defendant of its contractual duties to keep the Azusa

15 Property clean and return the Azusa Property in an orderly, safe and sanitary condition. The Court

16 must overrule Defendant’s Demurrer on these grounds.

17 D. The Lease’s Plain Language Demonstrates that Plaintiff Did Not Consent to

18 Defendant’s Actions In Such a Way To Bar Plaintiff’s Permanent Nuisance,

19 Permanent Trespass, Negligence and Waste Causes of Action

20 Defendant argues that “none of Vulcan’s executed leases make any mention of what

21 is to be done with spent ammunition that lands at the Site” and accordingly Plaintiff has consented

22 to Defendant’s commission of the above-referenced causes of action. This is a ridiculous and

23 ludicrous interpretation of the lease language. As previously stated, the 1992 Lease (as well as the

24 1988 Lease) specifically (1) “precluded [Defendant] from committing waste or nuisance on the

25 property and from interfering with the use and enjoyment of neighboring propert[ies],” (2)

26 “obligated [Defendant] to comply with all applicable federal, state and local laws, including

27 environmental laws,” and (3) “required that [Defendant] maintain the property in good condition

28 and repair and, upon termination of the lease, return the Final Leasehold Property in an orderly, safe
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1 and sanitary condition.” Compi. ¶ 28, 31. These provisions clearly contemplate that, while

2 Plaintiff acknowledged that defendant would use the Azusa Property as a gun range, Defendant

3 must clean up the mess created by gun range operations. Accordingly, while Plaintiff consented to

4 Defendant’s use of the Azusa Property as a shooting range, Plaintiff specifically prohibited the

5 commission of waste, nuisance, negligence, and trespass on the Azusa Property. Plaintiff has

6 properly stated its permanent nuisance, permanent trespass, negligence and waste causes of action.

7 In addition, this portion of Defendant’s Demurrer relies entirely upon the Court

8 granting Defendant’s Motion to Strike with respect to the off-site contamination claims included in

9 each of the Permanent Nuisance, Permanent Trespass, Negligence and Waste claims. Indeed,

10 without an order granting this portion of the Motion to Strike, this section improperly demurs to just

11 a portion of these claims, and must be denied. Kong v. City ofHawaiian Gardens Redevelop.

J 12 Agency, 108 Cal.App.4th 1028, 1046 (2003); PHIL Inc. v. Sup. Ct. (Ibershoj9, 33 Cal.App.4th

13 1680, 1682 (1995).

j 14 E. Plaintiff’s Contractual Indemnity Claim is Proper Because The Plain Language

15 of the Lease Allows Such Claims Without First Receiving a Third-Party Claim

16 Defendant also argues that Plaintiffs Contractual Indemnity Cause of Action must

17 fail because: (1) the Complaint fails to state that there has been any third-party claim against

18 Plaintiff, (2) the Complaint fails to state that Plaintiff and Defendant are jointly liable to any third

19 party, (3) there can be no indemnity for voluntary costs, and (4) the indemnity clause does not

20 contemplate damage to the Azusa Property. Defendant’s arguments are either inapposite or

21 misleading.

22 First, according to the 1992 Lease, a third party need not first allege a claim to

23 Plaintiff before the Plaintiff as landlord, could pursue indemnity against its tenant, Defendant.

24 Contractual indemnity is defined simply as “a contract by which one engages to save another from a

25 legal consequence of the conduct of one of the parties, or of some other person.” Cal. Civ. Code §

26 2772. Civil Code § 2778, cited by Defendant, does not specify that in all cases, the indemnitee

27 must first pay on a third-party claim before seeking indemnification. Rather, Civil Code § 2778

28 states, and Defendant conveniently fails to reveal, that “[I]n the interpretation of a contract of
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1 indemnity, the following rules are to be applied, unless a contrary intention appears..

2 As pled in the Complaint, the 1992 Lease specifies a contrary intention.

3 Specifically, the 1992 Lease requires that Defendant indemnify Plaintiff against “all claims, actions,

4 damages, liability and expenses in connection with loss of life, personal injury or damage to

5 property arising from or out of any occurrence in, upon or at the Premises.” Compi. ¶ 31. This

6 provision only requires damage to the Azusa Property resulting in associated expenses. Simply, no

7 third-party claim requirement exists in the 1992 Lease.

8 Second, all of the cases cited by Defendant for the proposition that there can be no

9 indemnity without joint and several liability are inapposite because they are not contractual

10 indemnity cases. Gem Developers v. Hallcraft Homes ofSan Diego, Inc., 213 Cal.App.3d 419

11 (1989) is an equitable indemnity case and Home Budget Loans, Inc. v. Jacoby & Meyers Law

12 Offices, 207 Cal.App.3d 1277, 1286 (1989) is an implied indemnity case. The situation at issue

13 here is one of contractual indemnity. Accordingly, these cases cannot apply to the subject

14 allegations in Plaintiffs Complaint.

15 Defendant’s citation to Indust. Risk Insurers v. Creole Prod. Servs., Inc., 746 F.2d

16 526, 527 (9th Cir. 1964) for the proposition that indemnity does not apply to voluntary costs is

17 similarly misleading. Again, this case discusses implied indemnity, not express contractual

18 indemnity. As specified in Civil Code § 2778, the intention of the parties, as expressed in a

19 contractual indemnity provision, governs. Accordingly, Defendant fails to demonstrate that

20 indemnity would not apply to Plaintiffs voluntary costs, to the extent that there are any.

21 Finally, Defendant’s claim that the indenmity provision does not refer to the

22 “Premises” as in the Azusa Property, is perhaps the most ridiculous argument against Plaintiffs

23 contractual indemnity claim. Unlike the indemnity provision in the case cited by Defendant, the

24 indemnity provision in this case explicitly applies to “the Premises.” Compl. ¶ 31. Accordingly,

25 there is no reason to believe, based upon the allegations in the Complaint taken as true, that the

26 indemnity provision does not cover damage to the Azusa Property. Plaintiff has properly alleged its

27 contractual indemnity claim and the court must overrule the current Demurrer.

28
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1 F. Negligence Per Se Constitutes a Proper Cause of Action In the Current

2 Circumstance

3 Finally, Defendant incorrectly claims that negligence per se is not a proper, stand-

4 alone cause of action. Indeed, many California courts, including the California Supreme Court have

5 recognized negligence per se as an independent cause of action and an alternative theory of liability.

6 Randi W. v. Muroc Joint Unfied School District, 14 Cal.4th 1066, 1086-87 (1997); Angelotti v.

7 Walt Disney Company, 192 Cal.App.4th 1394, 1400 (2011). The only case cited by Defendant,

8 Quiroz v. Seventh Ave. Ctr., 140 Cal.App.4th 1256 (2006) is distinguishable because, unlike the

9 current litigation, it involved a sole cause of action for negligence per se without an associated

10 general negligence claim. Accordingly, Defendant has not demonstrated that Plaintiffs Negligence

11 Per Se cause of action is improper. The Court must overrule this Demurrer as well.

12 III. CONCLUSION

13 Based upon Plaintiffs Complaint and the law specified above, Plaintiff respectfully

14 requests that this Court overrule Defendant’s Demurrer in its entirety. Alternatively, should the

15 Court sustain any portion of Defendant’s Demurrer, Plaintiff requests leave to amend where

16 appropriate.

18

19 DATED: February 24, 2012 JEFFER MANGELS BUTLER & MITCHELL LLP
KENNETH A. EHRLICH

20 ELIZABETH A. CULLEY

22 By:
kIZABETH A. CULLEV

23 Attorney r Plaintiff CALMAT CO. DWA VULCAN
MATERIALS COMPANY, WESTERN DIVISION

24
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PROOF OF SERVICE

STATE OF CALIFORNIA, CITY AND COUNTY OF LOS ANGELES

I am employed in the County of Los Angeles, State of California. I am over the ae of 18
and not a party to the within action; my business address is: 1900 Avenue of the Stars, 7 Floor,
Los Angeles, California 90067.

On February 24, 2012 I served the document(s) described as PLAINTIFF’S
MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO
DEFENDANT’S DEMURRER in this action addressed as follows:

C.D. Michel
W. Lee Smith
Thomas E. Maciejewski
MICHEL & ASSOCIATES, P.C.
180 East Ocean Boulevard, Suite 200
Long Beach, CA 90802
Telephone: 562.216.4444
Facsimile: 562.216.4445
Attorneys for Defendant San Gabriel Valley Gun Club

LI (BY MAIL) I am “readily familiar” with the business’ practice for collection and
processing correspondence for mailing. Under that practice true and correct copies of the
aforementioned document(s) was deposited, in a sealed envelope with postage thereon
fully prepaid, with the U.S. Postal Service on that same day to be mailed via first class
mail at Los Angeles, California in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if postal cancellation date or
postage meter date is more than one day after date of deposit for mailing in affidavit.

LI (BY ELECTRONIC SERVICE) On , I transmitted the aforementioned document(s)
directly, through an agent, or through a designated electronic filing service provider to
the aforementioned electronic notification address(es). The transmission originated from
my electronic notification address, which is , and was reported as complete and
without error. Pursuant to Rule 2.260(f)(4), I will maintain a printed form of this
document bearing my original signature and will make the document available for
inspection and copying on the request of the court or any party to the action or
proceeding in which it is filed, in the manner provided in rule 2.257(a).

(BY OVERNIGHT DELIVERY) I placed the aforementioned document(s) in a sealed
envelope with postage thereon fully prepaid and I caused said envelope to be delivered
overnight via an overnight delivery service in lieu of delivery by mail to the addressee(s).

Executed on February 24, 2012 at Los Angeles, California.

I declare under penalty of perjury under the laws of the SI
above is true and correct.

JUNE,
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