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Name and address

Michael F. Sisson (Bar No. 108855)
LAW OFFICE OF MICHAEL P, SISSON
3655 Torrance Blvd,, 3rd Floor
Torrance, CA 90503

(310) 318-0970

fax (310) 318-0948

sissonlaw@aol,.com

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Chatles Nichols CASE NUMBER
Plaintifis CV-11-9916 SJO (SS)
V.
KAMALA HARRIS, etal
REQUEST FOR APPROVAL OF
SUBSTITUTION OF ATTORNEY
Defendant(s).
Charles Nichols Plaintiff ([]Defendant [JOther
Name of Parly
hereby requests that the Court approve the substitution of Michae] F. Sisson
New Aftorney
as attorney of record instead of Charles Nichols .
Present Attorney

Dated  July 11, 2012 /7’,,////{/ .

Signature of Party/Authorized Representative of Party

I have given proper notice pursuant to Local Rule 83-2.9 and further consent to the above substitution.

Dated July 11,2012 | /M'M///

Signature of Present Attorney

I am duly admitted to practice in this District pursuant to Local Rule 83-2.

»

Dated  July 11,2012 m,g,\\ )
Signature of New Attorney

108855
State Bar Number

If party requesting to appear Pro Se:

Dated

Signature of Requesting Party

NOTE: COUNSEL AND PARTIES ARE REMINDED TO SUBMIT A COMPLETED ORDER ON REQUEST FOR
APPROVAL OF SUBSTITUTION QF ATTORNEY (G-01 ORDER) ALONG WITH THIS REQUEST,

G-01 (07/12) REQUEST FOR APPROVAL OF SUBSTITUTION OF ATTORNEY

SER000038
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of
REQUEST FOR APPROVAL OF SUBSTITUTION OF ATTORNEY

was served via United States Mail, postage prepaid, on this__// //Z\’ day of _July ,
2012; on the following:

KAMALAD, HARRIS

Attorney General of California

PETER K. SOUTHWORTH

Supervising Deputy Attorney General

JONATHAN M. FISENBERG

Deputy Attorney General

State Bar No. 184162

300 South Spring Street, Suite 1702

Los Angeles, CA 90013

Attorneys for Defendant California Attorney General Kamala D. Harris

AND

T. PETER PIERCE

LISA BOND

AARON C. ODELL

RICHARDS, WATSON & GERSHON
A Professional Corporation

355 South Grand Avenue, 40th Floor
Los Angeles, California 90071-3101

Attorneys for Defendants
CITY OF REDONDO BEACH, JOSEPH
LEONARDI and TODD HEYWOOD

Charles Nichols
Plaintiff, In Pro Per

SER000039




Case 2:11-cv-09916-SJ0O-SS Document 62

Name and address:

Michael F. Sisson (Bar No, 108855)
LAW O_FFICE OF MICHAEL F. SISSON
3655 Torrance Blvd., 3rd Floor
Torrance, CA 90503

{310) 318-0970

fax (310) 318-0948

sissonlaw@aol.com

Filed 07/12/12 Page 3of4 Page ID #:589

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Charles Nichols

Plaintiff(s)

KAMALA HARRIS, et al

Defendant(s).

CASE NUMBER
CV 11-9916 SJO (SS)
ORDER ON
REQUEST FOR APPROVAL OF

SUBSTITUTION OF ATTORNEY:

The Court hereby orders that the request of:

Charles Nichols @ Plaintiff [0 Defendant [0 Other
Name of Party
to substitute  Michael F. Sisson who is
¥ Retained Counsel O Counsel appointed by the Court (Criminal cases only) [ Pro Se

3655 Torrance Blvd., 3rd Floor

Street Address

Torrance, CA 990503

sissonlaw@aol.com

City, State, Zip ‘ E-Mail Address
(310) 318-0970 (310) 318-0948 108855
Telephone Number Fax Number State Bar Number
as attorney of record instead of  Charles Nichols
Present Atforney
is hereby J GRANTED [0 DENIED
Dated

U. 8. District Judge/U.S. Magistrate Judge

NOTICE TO COUNSEL: Ir YOU CURRENTLY RECEIVE ELECTRONIC SERVICE AND HAVE
CHANGED YOUR E-MAIL ADDRESS SINCE YOUR ENROLLMENT, YOU MUST COMPLETE AN
ENROLLMENT/UPDATE FORM (G-76) TO ENSURE THAT DOCUMENTS ARE SERVED AT THE PROPER
E-MATL. ADDRESS. THIS FORM, AS WELL AS INFORMATION ABOUT THE OPTICAL SCANNING
PROGRAM IS AVAILABLE ON THE COURT’S WEBSITE AT WWW.CACD.USCOURTS.GOY.

G-01 ORDER (07/12)

ORDER ON REQUEST FOR APPROVAL OF SUBSTITUTION OF ATTORNEY

SER000040
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of

[PROPOSED] ORDER ON REQUEST FOR APPROVAL OF SUBSTITUTION OF
ATTORNEY

was served via United States Mail, postage prepaid, on this__£{ ﬂ‘, day of _July ,
2012; on the following:

KAMALA D. HARRIS

Attorney General of California

PETER K. SOUTHWORTH

Supervising Deputy Attorney General

JONATHAN M. EISENBERG

Deputy Attorney General

State Bar No. 184162

300 South Spring Street, Suite 1702

Los Angeles, CA 90013

Attorneys for Defendant California Attorney General Kamala D. Harris

T. PETER PIERCE

LISABOND

AARON C. O'DELL

RICHARDS, WATSON & GERSHON
A Professional Corporation

355 South Grand Avenue, 40th Floor
Los Angeles, California 90071-3101

Attorneys for Defendants
CITY OF REDONDO BEACH, JOSEPH
LEONARDI and TODD HEYWOOD

Charles Nichols
Plaintiff, In Pro Per

SER000041




INGIT QU AUULESSS L: - FED, N
Chiiehaeli Sissp0 B8 18I @MBSS) Document 63 Filed 07/13/12  Phge, Lef s dRake R #b9
LAW OFFICE OF MICHAEL F. SISSON
3655 Torrance Blvd., 3rd Floor . |
Torrance, CA 90503 JUL 13 202
(310) 318-0970 : ,
fax (310) 318-0948 CENTRALDISTRICT OF GALFORNS
sissonlaw@aol.com (/1 '

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Chatles Nichols CASENUMBER .

e

Plaintifi(s CV 11-9916 SJO (SS)
. V.
KAMALA HARRIS, et al ORDER ON
REQUEST FOR APPROVALOF
SUBSTITUTION OF ATTORNEY
Defendant(s).

The Court hereby orders that the request of:

Charles Nichols M Plaintiff I Defendant [ Other
Name of Parly

to substitute - Michael R, Sisson who is

¥ Retained Counsel O Counsel appointed by the Court (Criminal cases only) O Pro Se

3655 Torrance Blvd., 3rd Floor

Street Address

Torrance, CA 990503 ' sissonlaw@aol.com
City, State, Zip . E-Mail Address
(310) 318-0970 (310) 318-0948 108855
Telephone Number Fax Number State Bar Nunber

as attorney of record instead of  Charles Nichols

is hereby >1/GRANTED C1 DENIED

U. S. District Judge/U.J. Magistrate Tudge

Present Atforiey

NOTICE TO COUNSEL: I¥ YOU CURRENTLY RECEIVE ELECTRONIC SERVICE AND HAVE
CHANGED YOUR E-MAIL ADDRESS SINCE YOUR BNROILMENT, YOU MUST COMPLETE AN
ENROLLMENT/UPDATE FORM (G-76) TO ENSURE THAT DOCUMENTS ARE SERVED AT THE PROPER
B-MAIL ADDRESS, THIS FORM, AS WELL AS INFORMATION ABOUT THE OPTICAL SCANNING
PROGRAM IS AVAILABLE ON THE COURT’S WEBSITE AT WWW.CACD.USCOURTS.GOV.

G-01 ORDER (07/12) ORDER ON REQUEST FOR APPROVAL OF SUBSTTYUTION OF ATTORNEY

SER000042
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Dated December 15, 2012

Charles Nichols
PO Box 1302 REGEIVED BU{ NOT FILED CLERK, U
Redondo Beach, CA 90278 : Gl LS. DR cou
Voice: (424) 634-7381 1 ¢ 1.0 DEC 2
E-Mail: CharlesNichols@Pykrete.info BEC2.0 2012 0 20iz
InPro Per :
‘G$N e TTRETS FCALg-‘! 4 n CFI\TRA' OISTRICTOF cAuLtc,PﬂL:J la
B i [ ./‘ ' i
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
Charles Nichols CASE NUMBER
Plaintifi(s) CV-11-9916 SJO(SS)
V.
Edmund G Brown Jr et al
REQUEST FOR APPROVAL OF
SUBSTITUTION OF ATTORNEY
Defendant(s).
Charles Nichols Plaintiff [Defendant []Other
Name of Party ' .
- hereby requests that the Court approve the substitution of Charles Nichols
L ‘New Attorney
as attorney of record instead of Michael F. Sisson :
Present Attorney

Signature of Party/Authorized Representative of Party

I'have given proper notice pursuant to Local Rule 83-2.9 and further consent to the above substitution.

Dated

-

LA/~ /A

Signature of Present Attorney

I'am duly admitted to practice in this District pursuant to Local Rule 83-2.

Dated

Signature of New Attorney

State Bar Number

If party requesting to appear Pro Se:

Dated December 15,2012

e

Signature of Requesting Party

NOTE: COUNSEL AND PARTIES ARE REMINDED TO SUBMIT A COMPLETED ORDER ON REQUEST FOR
APPROVAL OF SUBSTITUTION OF ATTORNEY (G-01 ORDER) ALONG WITH THIS REQUEST.

G-01 (07/1%)

REQUEST FOR APPROVAL OF SUBSTITUTION OF ATTORNEY

SER000043



s o

Case 2:11-cv-09916-SJO'S§ Document 75 Filed 12/20/12 Pjge 2 of 2 Page ID #:746

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of REQUEST FOR APPROVAL
OF SUBSTITUTION OF ATTORNEY was served via United States Mail, postage
prepaid, on this_18_, day of December, 2012; on the following;:

KAMALAD. HARRIS

Attorney General of California

PETER K. SOUTHWORTH

Supervising Deputy Attorney General

JONATHAN M. EISENBERG

Deputy Attorney General

State Bar No. 184162

300 South Spring Street, Suite 1702

Los Angeles, CA 90013 '

Attorneys for Defendant California Attorney General Kamala Harris

AND

T. PETER PIERCE

LISABOND

AARON C. ODELL

RICHARDS WATSON & GERSHON
A Professional Corporation

355 South Grand Avenue, 40" Floor
Los Angeles, California 90071-3101

Attorney for Defendants:
CITY OF REDONDO BEACH, CITY OF REDONDO BEACH POLICE CHIEF

JOSEPH LEONARDI, OFFICER TODD HEYWOOD and DOES 1 to 10

T

Charles Nichols
Plaintiff, In Pro Per

SER000044
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[ R

Charles Nichols BUTNO{ D CLERK, 1.8 { i
CDURT oIS RiICT COURT

PO Box 1302 °LE“"*“3 oY |

Redondo Beach, CA 90278 A

s ot S | DEC 21,2012

Voice: (424) 634-7381 pECZ A |

E-Mail: CharlesNichols@Pykrete.infi ‘

In Pro Per cENTRN- DISTRICT OF CALt[:;‘(_}FI:’r;l}Q | CEN‘! RAL DM&O» LALg fﬁ';%
7

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Charles_ Nichols CASE NUMBER
Plaintifi(s) CV-11-9916 SJO(SS)
Y. '
Edmund G Brown Jr et al . ORDER ON
REQUEST FOR APPROVAL OF
" SUBSTITUTION OF ATTORNEY
Defendant(s).

The Court hereby orders that the request of:

' Charles Nichols W Plaintiff [ Defendant [ Other
Name of Party ~

to substitute Charles Nichols A who is

0l Retained Counsel I Counsel appointed by the Court (Criminal cases only) ¥ Pro Se

PO Box 1302
Street Address
Redondo Beach, CA 90278 ' CharlesN1chols@Pykrete info
City, State, Zip . E-Mail Address
(424) 634-7381 :
Telephotte Number Fax Number » State Bar Number
as attorney of record instead of Michael F. Sisson
Present Atforney

is hereby RANTED 0 DENIED

i B

U. S. District Judge/U,8] Magistrate Iu\d'ge\

NOTICE TO COUNSEL: IF YOU CURRENTLY RECEIVE ELECTRONIC SERVICE AND HAVE

_ CHANGED YOUR E-MAIL ADDRESS SINCE YOUR ENROLIMENT, YOU MUST COMPLETE AN

ENROLLMENT/UPDATE FORM (G-76) TO ENSURE THAT DOCUMENTS ARE SERVED AT THE PROPER

- . - E-MAIL ADDRESS. THIS FORM, AS WELL AS INFORMATION ABOUT THE OPTICAL SCANNING
" PROGRAM IS AVAILABLE ON THE COURT'S WEBSITE AT WWW.CACD.USCOURTS.GOV.

o1 ORDER (07/12, ORDER ON REQUEST FOR APPROVAL OF SUBSTITUTION OF ATTORNEY

SER000045
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Charles Nichols

PO Box 1302

Redondo Beach CA 90278
Voice; (424) 634-7381

E-Mail; Charlelechols@Pykrete info

In Pro Per

United States District Court
Central District of California

Charles Nichols,
PLAINTIFF,
Vs. |
KAMALA D. HARRIS, Attorney

General, in her official capacity as

Attorney General of California, CITY -

OF REDONDO BEACH and DOES 1
to 10, -
Defendants.

Second Amended Complaint

fase 2:11-cv-08916-SJ0- SS ngyvgqrn A3~ Filed 03/29/13 Pa}ge lof42 PagelD# 949

Case No.:
CV-11-9916 SJO (SS)

SECOND AMENDED COMPLAINT
COMPLAINT FOR
DECLARATORY AND/OR
PROSPECTIVE INJUNCTIVE
RELIEF

COMPLAINT FOR DAMAGES
DEMAND FOR JURY TRIAL
427U.8.C. §§ 1983, 1985, 1986, 1988
FIRST AMENDMENT

SECOND AMENDMENT
FOURTH AMENDMENT

FOURTEENTH AMENDMENT

Charles Nichols v. Edmund G Brown Jr et al

SER000046
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| 26200, 26202, 26205, 26210, and 26215. KAMALA HARRIS has concurrent

Second Amended Complaint ' 1 Charles Nichols v. Edmund G Brown Jr et al

Tase 2:11-cv-09916-sao-$‘§ Document 83 Filed 03/29/13 Pape 2 of 42 Page ID #:950

JURISDICTION AND VENUE
1. This Court has subject matter juriSdiction over this action pursuant to 28
U.S.C. §§ 1331, 1343, 2201, 2202 and 42 U.S.C. §§ 1983, 1985, 1986, 1988.

2. Venue lies in this District pursuant to 28 U.S.C. § 1391(b).

PARTIES
3. PLAINTIFF CHARLES NICHOLS is a natural person and citizen of the
United States and of the State of California and was at all material times a resident

of Los Angeles County.

4,  Atall relevant times, DEFENDANT KAMALA HARRIS (KAMALA
HARRIS, HARRIS) was, and currently is, the Attorney General of the State of
California and she is obligated to supervise her agency and comply with all
statutory duties under California Law. She is charged with enforcing and

interpreting California Statutes including, but not limited to, California Penal Code
Sections 25850, 26350, 26400, 26150, 26155, 26165, 26175, 26180, 26185, 26190,

prosecutorial jurisdiction with the state’s 58 District Attorneys, and she is bound
by a duty to seek substantial justice and avoid the filing of criminal charges in
which she knows (or should know) are not supported by probable cause. HARRIS
also has an independent duty to disclose information beneficial to the accused and
by extension she has a duty to prevent wrongful arrests in the first place when she
has the power to do so. When she deems it advisable or necessary in the public
interest, or when directed to do so by the Governor, she shall assist any district
attorney in the discharge of his duties, and may, where she deems it necessary, take
full charge of any investigation or prosecution of violations of law of which the

superior court has jurisdiction. In this respect she has all the powers of a district

SER000047
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1 ||attorney, including the power to issue or cause to be issued subpoenas or other
2 ||process. See Article 5, Section 13 of the California Constitution and Cal. Gov’t
3 ||Code §§ 12510, 12511 & 12550. She is being sued solely in her official capacity

4 |1and solely for Declarative and/or prospective injunctive relief.

6 |15. At all relevant times, DEFENDANT CITY OF REDONDQO BEACH

7 || (“CITY™) is and was a duly organized public ehtity, form unknown, existing under
8 ||the laws of the State of California. At all relevant times, CITY was the employer
9 || of the police officers, prosecutors and DOE defendants who injured PLAINTIFF.,
10 |
1 || 6. PLAINTIFF is uncertain of the exact identity of any additional individual

12 || defendants who participated in the violation of his constitutionally protected rights.
13 || PLAINTIFF therefore names these individuals as DOE Defendants and reserves

14 || the right to amend this complaint when their true names are ascertained.

15 || Furthermore, if/when additional persons and entities are discovered to have

16 || assisted and/or lent support to the wrongful conduct of the DEFENDANTS named
17 || herein, PLAINTIFF reserves-the right to amend this complaint to add those persons
18 [|and/or entities as Defendants. | |

19
20 BACKGROUND ALLEGATIONS

21 || 7. The United States Supreme Court in its lJandmark decision on the Second
22 || Amendment, District of Columbia v. Heller, 128 S. Ct. 2783, 2809 (2008),
23 || broadly confirmed the rights of Americans to keep and bear arms. While the

24 || opinion recognizes some limits to this right (i.e., prohibitions on concealed

25 || weapons in public, prohibitions on dangerous and unusual weapons, limitations on
26 || the possession of firearms by felons and the mentally ill, and laws forbidding

27 || carrying firearms in sensitive locations like schools and public buildings), the right
28 || itself is broad and occupies an important place in our constitutional history. The

'Second Amended Complaint 2 Charles Nichols v. Edmund G Brown Jr et al

SER000048
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right to keep and bear arms is implicit in our understanding of ordered liberty and

|is deeply rooted in the traditions of our country. The Second Amendment right is -

not the only provision in the Bill of Rights that has controversial public safety
implications. The provisions of the Bill of Rights have governed law enforcement |
practices, the prosecution of cases including criminal cases and the punishment of
offenders. All of these have disputed public safety implications. Despite this, self-
defense is the central component of the Second Amendment right and is enshrined
in Article I, Section 1 our own State Constitution. The core lawful purpose of self-|
defense does not disappear the moment a private citizen steps outside his home.
Heller has provided for a number of presumptively lawful regulatory measures
noted above such as prohibitions on the carrying of concealed firearms in public,
but neither the state nor local governments can prohibit private citizens from
carrying firearms openly, except in sensitive places. Heller tells us “This [Open
Carry] is the right guaranteed by the Constitution of the United States...”

8. This case involves an important constitutional principle, that neither the state
nor local governments may prohibit PLAINTIFF or similarly situated individuals
from openly carrying a fully functional firearm (loaded and unloaded) for the
purpose of self-defense (or for other lawful purposes) in non-sensitive public
places such as public streets, sidewalks, parking lots, open public spaces, his
residential property, within his motor vehicle including any attached camper or
trailer regardless of whether or not the motor vehicle or attached camper or trailer
is used as a primary or temporary residence or no residence at all. Places which
are not sensitive places where the carrying of loaded firearms can be prohibited;
such as in schools and government buildings and where there exists a State or
Federal law which constitutionally prohibits the carrying of a loaded firearm in
those sensitive places are not at issue. PLAINTIFF similarly does not challenge

any state or Federal prohibition on the carrying of weapons concealed or in the

Second Amended Complaint 3 Charles Nichols v. Edmund G Brown Jr et al

SER000049
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| firearm. One appellate court held (correctly) that a firearm is not loaded unless

licensing of the carrying of a weapon concealed in a public place or any of the
other presumptively lawful prohibitions stated in the Heller decision.

9.  California law has expanded its bén on carrying a firearm in public to such a
great extent that PLAINTIFF, and tens of millions of similarly situated persons in
California, violate the ban by merely stepping outside the door of his home onto
his own residential property. In particular, California courts have construed the
ban on carrying firearms in a public place to include private residential property.
California courts have also construed that a loaded handgun, inside of a chest of
drawers, inside of a trailer towed behind a motor Véhicle is a public place even
though the trailer was being used as a primary residence by the defendant. The
California legislature has enacted two recent bans on the open carry of unloaded
firearms in public. Assembly Bill 144 made it a crime to openly carry an unloaded
handgun in a public place and Assembly Bill 1527 made it a crime to openly carry
an unloaded firearm in a public place which is not a handgun (e.g., rifle shotgun) in
an incorporated city or city and county. Neither bill provides for a self-defense
exception. Both bills prohibit transport of an unloaded firearm except for directly

between two places where it is legal to possess a firearm. Prior to the enactment of]

| these two bills it was possible to openly carry an unloaded firearm in public places |

with ammunition at the ready and to load the firearm should one find himself in
“orave, immediate danger,” with an exception within 1,000 feet of a K-12 public or
private school, where handguns had to be carried unloaded in a fully enclosed,

locked container unless one had permission from the school (see Penal Code
guns. However, the California courts are split on what constitutes a “loaded”

there is a live round in the firing chamber while another held that an unloaded

Second Amended Complaint 4 Charles Nichols v. Edmund G Brown Jr et al

section 626.9). This prohibition did not apply to the Open Carry of unloaded long |

!
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firearm is “loaded™ if it simply has a magazine or clip containing ammunition

| attached to the firearm and there is no ammunition in the firing chamber.

10.  The theoretical ability to secure a license to openly carry a loaded firearm is |
meaningless in light of Penal Code sections 26150 and 26155 which prevent
anyone living in a county with 200,000 or more people from securing a license to
openly carry a loaded gun. Virtually everyone in the state of California lives in a
place where state law prohibits the issuance of a license to openly carry a loaded
firearm (i.e., anyone who lives in a county with 200,000 people or more people)
including PLAINTIFF who lives in the County of Los Angeles.

11.  Aside from the population limitation, an individual seeking a license to carry
a loaded and exposed weapon or a concealed weapon is required to aﬁply fora
license from either the head of a municipal police department or county sheriff.
PLAINTIFE’S city of residence does not have a police chief and the custom and
policy of the Sheriff of Los Angeles Couhty is to not issue permits absent showing
of an extraordinary need which as a practical matter means almost no one can carry

a loaded gun in Los Angeles County.

12. Indeed DEFENDANT HARRIS has instructed all issuing authorities in
California not to issue a license to openIy carry a handgun to PLAINTIEF and
similarly situated individuals on page 1 of her “STANDARD APPLICATION
FOR LICENSE TO CARRY A CONCEALED WEAPON (CCW)” prepared by
the Attorney General pursuant to California Penal Code section 26175 which also
provides for her to revise the application form. DEFENDANT HARRIS has
refused to either create or revise the application form to accommodate
PLAINTIFE’S and similarly situated individuals Second Amendment right to
openly carry a loaded firearm in public for the purpose of self-defense and other

Second Amended Complaint 5  Charles Nichols v. Edmund G Brown Jr et al
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lawful purposes. Given the above, the constitutional right to bear arms as
enshrined in the Second Amendment and as recently interpreted by the Supreme

Court is being violated on a daily basis in California.

13.  This case involves a second important constitutional principle that neither
the state nor its local governments can deny a license to PLAINTIFF or similarly
situated persons to openly carry a loaded firearm in non-sensitive public places
based on the population of the county in which a person who is not prohibited from
possessing a firearm resides or because he resides in a city or county within the
state in which state law does not provide for the issuance of a license to openly

carry a loaded firearm in non-sensitive public places.

STATE LAWS AND CITY ORDINANCES
14.  All of the above paragraphs are re-alleged and incorporated herein by
reference with the same force and effect as if fully set forth herein.

15.  Section 25850 states in pertinent part:

25850. (a) A person is guilty of carrying a loaded firearm when the person
carries a loaded firearm on the person or in a vehicle while in any public place or
on any public street in an incorporated city or in any public place or on any public
streetin a prohibited area of unincorporated territory.

(b) In order to determine whether or not a firearm is loaded for the purpose of
enforcing this section, peace officers are authorized to examine any firearm carried
by anyone on the person or in a vehicle while in any public place or on any public
street in an incorporated city or prohibited area of an unincorporated territory.
Refusal to allow a peace officer to inspect a firearm pursuant to this section

constitutes probable cause for arrest for violation of this section. (Note that

Second Amended Complaint 6  Charles Nichols v. Edmund G Brown Jr et al
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California Penal Code section 25850 does not contain a self-defense exception as
did prior section 12031.)

16. California Penal Code section 26350 states in pertinent part:

26350. (a) (1) A person is guilty of openly carrying an unloaded handgun
when that person carries upon his or her person an exposed and unloaded handgun
outside a vehicle while in or on any of the following:

(A) A public place or public street in an incorporated city or city and county. -
(B) A public street in a prohibited area of an unincorporated area of a county or |

city and county.

| (C) A public place in a prohibited area of a county or city and county.

(2) A person is guilty of openly carrying an unloaded handgun when that person |

carries an exposed and unloaded handgun inside or on a vehicle, whether or not on

|his or her person, while in or on any of the following:

(A) A public place or public street in an incorporated city or city and county.

(B) A public street in a prohibited area of an unincorporated area of a county or
city aﬁd county.

(C) A public place in a prohibited area of a county or city and county.

17. California Penal Code section 26400 states in pertinent part:

26400. (a) A person is guilty of carrying an unloaded firearm that is not a
handgun in an incorporated city or city and county when that person carries upon
his or her person an unloaded firearm that is not a handgun outside a vehicle while

in the incorporated city or city and county.

118. California Penal Code section 26150 states in pertinent part:

Second Amended Complaint 7  Charles Nichols v. Edmund G Brown Jr et al
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26150. (a) When a person applies for a license to carry a pistol, revolver, or |
other firearm capable of being concealed upon the person, the sheriff of a county
may issue a license to that person upon proof of all of the foﬂoWing:

(1) The applicant is of good moral character.
(2) Good cause exists for issuance of the license.

(3) The applicant is a resident of the county or a city within the

‘county, or the applicant's principal place of employment or business is in the |

county or a city within the county and the applicant spends a substantial period of

 time in that place of employment or business.

(4) The applicant has completed a course of training as described in Section
26165. |

(b) The sheriff may issue a license under subdivision (a) in either of the
following formats: |

(1) A license to carry concealed a pistol, revolver, or other firearm capable of
being concealed upon the person.

(2) Where the population of the county is less than 200,000 persons according to |
the most recent federal decennial census, a license to carry loaded and exposed in

only that cdunty a pistol, revolver, or other firearm capable of being concealed

| upon the person.

19.  California Penal Code section 26155 is substantially identical to section
26150 except that “the chief or other head of a municipal police department |
of any city or city and county” is substituted for “the sheriff of a counfy”
and: | '

(c) Nothing in this chapter shall preclude the chief or other head of a municipal

| police department of any city from entering an agreement with the sheriff of the

-county in which the city is located for the sheriff to process all applications for

Second Amended Complaint 8  Charles Nichols v. Edmund G Brown Jr et al
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licenses, renewals of licenses, and amendmenits to licenses, pursuant to this

| chapter.

{policy summarizing the provisions of Section 26150 and subdivisions (a) and (b)
121, California Penal Code section 26165 requires a.course of training of up to

122.  California Penal Code section 26175 states in pertinent part:

representative of the California State Sheriffs' Association, one representative of

of Justice to review, and as- deemed appropriate, revise the standard application

| weapon.

20. California Penal Code section 26160 states in pertinent part:
26160. Each licensing authority shall publish and make available a written

of Section 26155.
24 hours before a license may be issued.

26175. (a) (1) Applications for licenses, applications for amendments to
licenses; amendments to licenses, and licenses under this article shall be uniform -
throughout the-state, upon forms to be prescribed by the Attorney General.

(2) The Attorney General shall convene a committee composed of one
the California Police Chiefs Association, and one representative of the Department

form for licenses. The committee shall meet for this purpose if two of the
committee's members deem that necessary.

(¢) The standard application form for licenses described in subdivision (a) shall
require information from the applicant, including, but not limited to, the name,
occupation, residence, and business address of the applicant, the applicant's age,

height, weight, color of eyes and hair, and reason for desiring a license to carry the

(i) Any license issued upon the application shall set forth the licensee's name,

occupation, residence and business address, the licensee's age, height, weight, color

Second Amended Complaint 9 . Charles Nichols v. Edmund G Brown Jr et al
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1 {{of eyes and hair, and thereason for desiring a license to carry the weapon, and
2 Hshall, in addition, contain a description of the Weapdn or weapons authorized to be

3 || carried, giving the name of the manufacturer, the serial number, and the caliber.

- 5]]23.  California Penal Code section 26180 states in pertinent part:
6| 26180. (a)-Any person who files an application required by Section 26175

7 || knowing that any statement contained therein is false is guilty of a misdemeanor,

9 [}24. - California Penal Code section 26185 states in pertinent part:

10 26185. (a) (1) The fingerprints of each applicant shall be taken and two
11 |{copies on forms prescribed by the Department of Justice shall be forwarded to the |
12 || department.

13 {| (2) Upon receipt of the fingerprints and the fee as prescribed in Section 26190,

14 {| the department shall promptly furnish the forwarding licensing authority a report of]
15 {|all data and information pertaining to any applicant of which there is a record in its
16 || office, i’ncIudi‘n'g‘ihfbrmati'on as to whether the person is prohibited by state or

17 || federal law from possessing, receiving, owning, or purchasing a firearm.

18 || (3) No license shall be issued by any licensing authority until after receipt of the
19 |{report from the department.

20 || (b) Notwithstanding subdivision (a), if the license applicant has previously

21 |{applied to the same licensing authority for a license to carry firearms pursuant to

22 ||this article and the applicant's fingerprints and fee have been previously forwarded |
23 || to the Department of Justice, as provided by this section, the licensing authority
24 || shall note the previous identification numbers and other data that would provide
25 || positive identification in the files of the Department of Justice on the copy of any
26 || subsequent license submitted to the department in conformance with Section

27 {| 26225 and no additional application form or fingerprints shall be required.

28
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- (c) If the license applicant has a license issued pursuant to this article and the

| applicant's fingerprints have been previously forwarded to the Department of

Justice, as provided in this section, the licensing authority shall note the previous
the files of the Department of Justice on the copy of any subsequent license

fingerprints shall be required.

125,  California Penal Code section 26190 requires fees and provides for

additional testing costing applicant up to $150 in addition to the required fees.

{26.  California Penal Code section 26200 states in pertinent part:

26200. (a) A license issued pursuant to this article may include any
reasonable restrictions or conditions that the issuing authority deems warranted,

including restrictions as to the time, place, manner, and circumstances under which

| the licensee may carry a pistol, revolver, or other firearm capable of being

| concealed upon the person.

127.  California Penal Code section 26202 states in pertinent part:

26202. Upon making the determination of good cause pursuant to Section

the licensing authority's determination. If the licensing authority determines that
good cause exists, the notice shall inform the applicants to proceed with the
training requirements specified in Section 26165. If the licensing authority

determines that good cause does not exist, the notice shall inform the applicant that

| the request for a license has been denied and shall state the reason from the

department's published policy, described in Section 26160, as to why the

determination was made.

Second Amended Complaint 11  Charles Nichols v. Edmund G Brown Jr et al
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28.  California Penal Code section 26205 states in pertinent part:
- 26205. The licensing authority shall give written notice to the applicant

indicating if the license under this article is approved or denied. The licensing

authority shall give this notice within 90 days of the initial application for a new

license or a license renewal, or 30 days after receipt of the applicant's criminal

is denied, the notice shall state which requirement was not satisfied.

129.  California Penal Code section 26210 states in pertinent part: |

(d) Notwithstanding subdivision (c), if a licensee's place of residence was the
basis for issuance of a license, any license issued pursuant to Section 26150 or
26155 shall expire 90 days after the licensee moves from the county of issuance.

(e) If the license is one to carry loaded and exposed a pistol, revolver, or other
firearm capable of being concealed upon the person, the license shall be revoked

immediately upon a change of the licensee's place of residence to another county.

30.  California Penal Code section 26215 states in pertinent part:
26215, (a) A person issued a license pursuant to this article may apply to the

|licensing authority for an amendment to the license to do one or more of the

following: }
(1) Add or delete authority to carry a particular pistol, revolver, or other firearm

| capable of being concealed upon the person.

(2) Authorize the licensee to carry concealed a pistol, revolver, or other firearm
capable of being concealed upon the person. |
(3) If the population of the county is less than 200,000 persons according to the

| most recent federal decennial census, authorize the licensee to carry loaded and

‘exposed in only that county a pistol, revolver, or other firearm capable of being

concealed upon the person.

Second Amended Complaint 12" Charles Nichols v. Edmund G Brown Jr et al
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(4) Change any restrictions or conditions on the license, including restrictions as |

| to the time, place, manner, and circumstances under which the person may carry a

pistol, revolver, or other firearm capable of being concealed upon the person.

31. California Penal Code section 26220 states in pertinent part:

26220. (a) Except as otherwise provided in this section and in subdivision

(c) of Section 26210, a license issued pursuant to Section 26150 or 26155 is valid _

for any period of time not to exceed two years from the date of the license.

(b) If the licensee's place of employment or business was the basis for issuance of
a license pursuant to Section 26150, the license is valid for any period of time not
to exceed 90 days from the date of the license. The license shall be valid only in

the county in which the license was originally issued. The licensee shall give a

copy of this license to the licensing authority of the city, county, or city and county

in which the licensee resides. The licensing authority that originally issued the

license shall inform the licensee verbally and in writing in at least 16-point type of

[this obligation to give a copy of the Jicense to the licensing authority of the city,

county, or city and county of residence. Any application to renew or extend the

validity of, or reissue, the license may be granted only upon the concurrence of the

licensing authority that originally issued the license and the licensing authority of

the city, county, or city and county in which the licensee resides.
(c) A license issued pursuant to Section 26150 or 26155 is valid for any period of

any of the following individuals:

(1) A judge of a California court of record.

(2) A full-time court commissioner of a California court of record.
- (3) A judge of a federal court. |

(4) A magistrate of a federal court.

(d) A license issued pursuant to Section 26150 or 26155 is valid

Second Amended Complaint 13 Charles Nichols v. Edmund G Brown Jr et al
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for any period of time not to exceed four years from the date of the license if the
license is issued to a custodial officer who is an employee of the sheriff as

provided in Section 831.5, except that the license shall be invalid upon the

|| conclusion of the person's employment pursuant to Section 831.5 if the four-year

period has not otherwise expired or any other condition imposed pursuant to this

| article does not limit the validity of'the license to a shorter time period.

(e) A license issued pursuant to Section 26170 to a peace officer appointed

pursuant to Section 830.6 is valid for any period of time not to exceed four years

| from the date of the license, except that the license shall be invalid upon the

conclusion of the person's appointment pursuant to Section 830.6 if the four-year
period has not otherwise expired or any other condition imposed pursuant to this

article does not limit the validity of the license to a shorter time period.

32.  California Penal Code section 17030 states in full:
17030. As used in this part, "prohibited area" means any place where it is

| unlawful to discharge a weapon.,

4-35.01 Definitions.

including, but not limited to, any public areas located within or directly adjacent to

courts, trails, walkways, pathways, gardens, parking lots, parkettes, aquatic centers,

| skateboard parks, community centers, senior centers, land designated by the City

as parkland or open space, landscaped or planted areas, and other buildings or

Second Amended Complaint 14 Charles Nichols v. Edmund G Brown Jr et al

33.  Defendant CITY OF REDONDO BEACH broadly defines “Park” to include
Lall “open space.” The Redondo Beach City ordinances state in pertinent part:

“Park” shall mean any publicly owned or leased property established, designated, |

| maintained, or otherwise provided by the City for recreational use or enjoyment,

such property such as pienie areas, playgrounds, sports fields, athletic fields, sports|
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structures. The ferm “park’ shall not include the beach as defined in Section 5- "

|8.01(a)(1) of this Code.” Bmphasis added.

4-35.06 Vehicles in parks.

No person shall drive any motorized vehicle within any portion of any park, -

| excluding park parking lots. This section shall not apply to service vehicles used to|

'maintain or operate the park, or to police or emergency vehicles. (§ 1, Ord. 3051

c.s., eff. June 18, 2010)

4-35.20 Weapons and ‘explosives in parks.

(a) It shall be unlawful for any person to use, carry, fire or discharge any firearm, |

| air gun, paint gun, BB gun, slingshot, archery device of any kind, or any other

form of weapon across, in or into a park. This subsection shall not apply to law

 enforcement officers.

134. Redondo Beach municipal ordinance 5-8.01(a)(1) states:

“Beach” means the public beach or shoreline area bordering the Pacific Ocean,

owned, managed or controlled by the State of California, County of Los Angeles or

the City of Redondo Beach. For the purposes of this section, the beach shall
include all indoor and outdoor areas of the land in the City that extends 1,000 feet |
seaward from the low mean tide line and landward to the following described lines:|
to the top of the seaward face of the coastal bluffs west of the Esplanade from the
City’s southerly border to the southerly edge of the first residential private property|
on the west side of the Esplanade and to the westerly edge of the private properties

| on the west side of the Esplanade from Avenue A to Ainsworth Court at George

Freeth Way; to the westerly edge of the public sidewalk from Ainsworth Courtto |
the extended line of the southerly edge of the Redondo Beach Pier; to the westerly

Second Amended Complaint 15  Charles Nichols v. Edmund G Brown Jr et al
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or buildings bordering the sandy area from the northerly edge of the Galveston
Wall to the City’s northern border. ' '

FACTS
reference with the same force and effect as if fully set forth herein.
36. California law and local City Of Redondo Beach ordinances prohibit

PLAINTIFF and similarly situated individuals from openly carrying a firearm in
non-sensitive public places which is a violation of the United States Constitution

and individuals similarly situated “voluntarily” give permission to an

| unconstitutional search and seizure of his property and person in order to exercise a

fundamental constitutional right to openly carry a firearm in non-sensitive public

places or risk arrest, prosecution, fine and imprisonment. Defendant City of

tRedondo Beach ordinances unconstitutionally prohibit the carrying of all weapons |

in all open spaces. Defendant City of Redondo Beach has interpreted its local

costal parklands and public coastal property not zoned as parkland to which the
prohibitions in 4-35.20 are statutorily excluded from its own city ordinances: 4-
35.01, 4-35.06, and 5-8.01(a)(1). DEFENDANT HARRIS has taken no steps to

‘unlawful conduct of the CITY.

Second Amended Complaint 16  Charles Nichols v. Edmund G Brown Jr et al

foundation under the Pier from the southerly edge of the Pier to the southerly edge |
| of the Harbor entrance break wall; from the westerly edge of the road, parking lot |

and the fundamental right to openly carry a loaded firearm for the purpose of self-

|| defense and for other lawful purposes. California statutes require that PLAINTIFF}

ordinance, 4-35.20 to apply to all public, open spaces within the city including the |

correct the unlawful behavior of the CITY or to intervene PLAINTIFE’S behalf in
| his criminal prosecution. DEFENDANT HARRIS has done nothing to stop the |
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37. Redondo Beach City ordinances prohibit PLAINTIFF and similarly situated |

| individuals from openly carrying a firearm; loaded and unloaded, openly or

concealed and even unloaded within a fully enclosed locked container. Unloaded
and in a fully enclosed locked container is the lawful manner of transporting a

handgun through areas, such as school zones, where openly carrying a firearm is

| prohibited. DEFENDANT HARRIS has taken no steps to correct the unlawful

behavior of the CITY or to intervene on PLAINTIFE’S behalf in his criminal

prosecution.

38.  The State of California has preempted local governments from enacting and |

enforcing local ordinances regulating the carrying of firearms, loaded and

| unloaded, openly or concealed. Local governments are prohibited from issuing or |

denying licenses to openly carry loaded firearms except where provided by state

law. DEFENDANT HARRIS has done nothing to stop the unlawful conduct of the}

CITY.

39. A publication by the State of California’s Office of Attorney General titled
“CONCEALABLE FIREARMS CHARGES IN CALIFORNIA 2000-2003” on’

| page 14 in Table N-17 indicates that there were 7,775 charged offenses. for

violation of California Penal Code Section 12031 during that time period. This

number does not reflect arrests which were not charged or searches conducted

pursuant to the statute. The most recent publication by DEFENDANT HARRIS
titled “Crime In California 2010” indicates that there were 22,216 felony arrests
and 5,800 misdemeanor arrests for weapons violations on pages 34 and 43

respectively. The documents also contain breakdowns of arrests by race which

| shows that racial minorities are disproportionately arrested. Effective January 1,

2012 California Penal Code Section 12031 was renumbered. Former Penal Code

Section 12031(a)(1) is now Penal Code Section 25850(a) and former section

Second Amended Complaint 17  Charles Nichols v. Edmund G Brown Jr et al
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12031 (e) is now 25850(b). The text of these two subsections was left unchanged

when they were renumbered.

40.  The Office of the Attorney General has one or more databases conta.inin.g.
arrests made for violations of California Penal Code Section 25850 (formerly

PC12031) and other weapons offenses from 1979 to the present.

firearms (loaded and unloaded) from being openly carried in non-sensitive public

cities and unincorporated county territory where the discharge of firearms is
prohibited. DEFENDANT HARRIS has participated in its enforcement.

42, Pursuant to Califomia Pex}al Code Sections 25850, 26350, 26150, 26155 et

|al, the State of California has clearly and unequivocally set forth an

unconstitutional policy of rationing licenses to openly carry a loaded and unloaded

handgun for the purpose of self-defense and for other lawful purposes. In addition

| to limiting the exercise of PLAINTIFE’S and similarly situated individuals Second |

Amendment right, the California licensing and prohibition on openly carrying
loaded and unloaded firearms in public places is designed and intended to deny
persons of color their Second Amendment right. DEFENDANT HARRIS has
participated in their enforcement, promulgates the prohibitions, prepares the forms,
conducts the background checks and a license may not be issued without her

approval.

43.  The intent of the California Legislature when it enacted California Penal
Code Section 12031 (now PC 25850 in part) in July of 1967 was that it apply to

Second Amended Complaint 18  Charles Nichols v. Edmund G Brown Jr et al
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‘openly carried firearms, which the legislative history clearly states. The
HLegislature did not intend for it to apply to the concealed carry of firearms. The

||legislation was intended to disarm members of the Black Panther Party for Self-

Defense while providing for the Open Carry of a loaded firearm when. one

reasonably believed himself to be in danger or while hunting within the city limits

| of an incorporated city, town or village. The self-defense threshold was raised to a |

and other prohibited persons still fall under the pre-1981 “reasonable fear”

| threshold whereas PLAINTIFF and all others who fall within the scope of the
Second Amendment are subject to the much higher “grave, immediate danger”
'self-defense threshold. '

44. In 1969, the California courts held that the statute (PC 12031 now
renumbered in part as 25850(a) & (b)) could be applied as a separate offense to
carrying a concealed firearm in public. In 2012, the California Supreme Court held

| that a person may not be punished for violating more than one law for the same act |

pursuant to Penal Code section 654. For example, a person may not presently be
punished for both unlawfully carrying a concealed handgun and for a violation of
| PC 25850 for the same act.

Beach police officer Heywood enforced subsection (b) of PC 25850 on
PLAINTIFF by taking PLAINTIFF’S firearm over PLAINTIFE’S clearly
communicated refusal to comply with subsection (b) of PC 25850. Officer
|Heywood then inspected the firearm to determine whether or not it was loaded
pursuant to subsection (b) of PC 25850 which he referred to as a “Chamber
Check.” City of Redondo Beach Police Officer Heywood then seized

SEROO

| grave and immediate danger in 1981, Under California case law, convicted felons |

45,  California Penal Code Section 25850 and Redondo Beach City ordinances 44
35.01 and 4-35.20 were enforced on PLAINTIFF on May 21, 2012 when Redondo |
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PLAINTIFF’S openly carried firearm and other px;opert‘y and an unidentified

| Redondo Beach police officer informed PLAINTIFF that his firearm was being

seized for violating the city ordinances. PLAINTIFF was then informed by this

to the Redondo Beach City Attorney and City Prosecutor for criminal prosecution,

| This police officer stated that PLAINTIFF was neither being cited nor arrested and |

that he did not have a warrant. PLAINTIFF submits that his person and property
were unlawfully seized and searched against his will and that PLAINTIFF was

unlawfully arrested and/or detained against his will while engaged in peaceful

protest and openly carrying an unloaded firearm as part of his protest and as the
only means then not prohibited by state law to defend PLAINTIFF with a firearm
in public. PLAINTIFF’S protest of May 21, 2012 for which he was arrested and

prosecuted was conducted entirely within the “Beach” zone to which the local

municipal code. At the time of his arrest, PLAINTIFF posed no threat, imminent

| or otherwise, of death, personal injury (serious or otherwise) to any police officer
or to any other person. PLAINTIFF was arrested, searched and his property seized

on a street with a posted SMPH speed limit open to the public and posted as

|“PRIVATE PROPERTY.” PLAINTIFF and fellow Open Carry activists were

threatened with prosecution of Redondo Beach City ordinance 4-35.20 on August
7,2010 at an Open Carry event which PLAINTIFF had scheduled in advance of
the date with the CITY but was prohibited from taking place by CITY police
officers at the direction of the CITY in retaliation for a member of the South Bay
'Open Carry movement not wanting to postpene the event until the following
month. PLAINTIFF was injured and suffers and ongoing injury. PLAINTIFF’S

| constitutional rights were violated. PLAINTIFF suffered a personal injury as well. |

.PLAINTIFF was prosecuted for his subsequent protest which was held and then

SER000066

police officer that PLAINTIFF’S violation of the city ordinances had been referred |

ordinance he was charged with violating does not apply according to CITY’S own |

broken up by CITY police officers on May 21, 2012. DEFENDANT HARRIS has

'20  Charles Nichols v. Edmund G Brown Jr et al
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not intervened in his prosecution which is her duty to do so. DEFENDANT

| HARRIS has done nothing to stop the unlawful conduct of the CITY.

46. PLAINTIFF asked CITY OF REDONDO BEACH Police Chief Joseph
Leonardi through his then attorney and through Redondo Beach Captain Jeff Hink
 for an application and a license to openly catry a loaded handgun on May 17, 2012

| Captain Jeff Hink referred PLAINTIFF’S request for an application and a license

to openly carry a loaded firearm to the City Attorney and informed PLAINTIFF of

| this via email.

47.  OnMay 21, 2012 after both California Penal Code Section 25850 and the

”Redondo Beach city ordinances 4-35.20 and 4-35.01 had been enforced on

PLAINTIFF and his firearm seized, the Redondo Beach Police Chief through his
attorney, the Redondo Beach City Attorney, denied PLAINTIFF both an

application and a license to openly carry a loaded firearm citing California Penal

| Code section 26155(b)(2) prohibiting the issuance of licenses in counties with a

population of 200,000 or more people and California Penal Code section
26155(a)(3) limiting the issuance of licenses only to residents of the city.

{ PLAINTIFF resides in a city adjacent to the City of Redondo Beach and receives

his mail from a post office box in the City of Redondo Beach. The City of
Redondo Beach is also where PLAINTIFF shops, travels through and frequents on |
aregular basis. There is no administrative appeal available for PLAINTIFF to

appeal the denial of an application for a license to openly carry a loaded handgun
in public. DEFENDANT HARRIS has told every police chief and county sheriff |
in the state that PLAINTIFF and similarly situated individuals may not be issued a

[license to openly carry a loaded firearm in the state. It is futile for PLAINTIFF to |

apply for a license to openly carry a loaded handgun from any issuing authority in |
the State of California.

Second Amended Complaint 21 Charles Nichols v. Edmund G Brown Jr et al
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'DEFENDANT HARRIS’ California Department of Justice and demanded the

| DEFENDANT HARRIS has done nothing to stop the unlawful conduct of the
149.  PLAINTIFF has frequently and countless times violated California Penal

| PLAINTIFF ‘continues to violate California Penal Code Section 25850, the ‘
Redondo Beach City Ordinances and other California statutes prohibiting firearms

| will then proceed from the Redondo Beach Pier and environs to the South Bay
Shopping Center in the City of Redondo Beach to do some shopping. PLAINTIFF|

Second Amended Complaint

48. PLAINTIFF obtained a Law Enforcement Gun Release Letter from

return of his firearm and other property seized by CITY as required by California

law. PLAINTIFF’S propetty was not returned by CITY. PLAINTIFF has no other|

appeal or administrative remedy for return of his firearm and other property.

CITY.

Code Section 25850, the Redondo Beach City Ordinances and other California

statutes prohibiting firearms from being carried in non-sensitive public places.

from being carried in public places and will continue to violate California Penal
Code Section 25850, the Redondo Beach City Ordinances and other California

| statutes prohibiting firearms from being carried in public places on the 7th day of |
every month by carrying a firearm (a holstered handgun, rifle or shotgun of a type |

in common use by the public) in a public place. PLAINTIFF will violate

+ California Penal Code Sections 25850, 26350, 26400 and the Redondo Beach City |

Ordinances and other California statutes prohibiting firearms from being carried in

public places on August 7, 2013 in the same location in the City of Redondo Beach|

where he was prevented from openly carrying a firearm under threat of arrest on

public places were enforced against PLAINTIFF on May 21, 2012. PLAINTIFF

will then travel outside of the City of Redondo Beach to visit relatives in Torrance,

22 Charles Nichols v. Edmund G Brown Jr et al

August 7, 2010 and where California Penal Code Section 25850 and the Redondo
‘Beach City Ordinances 4-35.20 and 4-35.01 prohibiting the carrying of firearms in |
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California where he will openly carry firearms along the public streets and on

| public sidewalks and on his relatives’ residential property. PLAINTIFF will openly|

carry a loaded holstered handgun, loaded rifle and loaded shotgun of a type in
common use by the public. PLAINTIFF will openly carry an unloaded holstered

handgun, unloaded rifle and unloaded shotgun of a type in common use by the

| public. PLAINTIFF will openly carry, loaded and unioaded, a holstered handgun, |
| rifle and shotgun of atype in common use by the public while travelling within the|

state of California within and without a motor vehicle. PLAINTIFF will openly

| carry a firearm when confronted by aggressors, it is impossible to know when such

occasions will arise, if it were, PLAINTIFF would avoid them even though there is
no “duty to retreat” in the State of California. At all times, PLAINTIFF will refuse
to consent to the inspection of his firearm to see if it is loaded in violation of

California Penal Code Section 25850.

50.  Although both the state statutes (California Penal Code Section 25850 &

|26155) and Redondo Beach City Ordinances (4-35.20 and 4-35.01) have already
been enforced against PLAINTIFF and others. Each and every year, there are over -_

1,000 arrests for violating California Penal Code Section 25850 alone and

| Defendant HARRIS continues to prosecute the upholding of eriminal convictions |

for violation of the statute which are appealed. PLAINTIFF personally knows two
persons who are members of his California non-profit association of which he is
the President (California Right To Carry — An Open Carry advocacy group) who
were prosecuted for having a “loaded” handgun in their vehicles even though the
handgun was unloaded. Charges in both cases were eventually dismissed after a

year of prosecution. A third member was arrested for lawfully transporting an

| unloaded handgun in a fully enclosed locked container but not prosecuted.

DEFENDANT HARRIS had been made aware of the first two cases by
PLAINTIFF and yet she refused to exercise her authority under California law to

Second Amended Complaint 23 Charles Nichols v. Edmund G Brown Jr et al
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|end those prosecutions and prevent current and future unconstitutional
”prosecution's of the statute. Neither has DEFENDANT HARRIS instructed the -

| prosecution by the DEFENDANT CITY OF REDONDO BEACH or in the two

prosecutions mentioned previously despite her duty to do so. Given the history of

{non-sensitive public places by HARRIS and others including by members of her

| PLAINTIFF is far more than likely - It is a certainty. The active enforcement by .
CITY against PLAINTIFF and enforcement by others on similarly situated parties

constitutes a real threat of enforcement against PLAINTIFF as both members of
PLAINTIFF’S non-profit were openly carrying an unloaded handgun at the time of]
[ their arrest which is the manner PLAINTIFF usually carried a firearm in non- '

sensitive public places unless he reasonably believed he was in danger; an
|not even aware that the threshold for carrying a loaded firearm had been raised to

requirement to the statutes. PLAINTIFE’S ignorance of the change in the law

Redondo Beach Defendants that their city ordinances prohibiting the carrYing of

firearms in public places are preempted by state law and is unconstitutional under |

Federal law nor has she intervened on behalf of PLAINTIFF in the criminal

zealous enforcement of California’s laws prohibiting the carrying of firearms in

own Department of Justice, with arrests, prosecutions and imprisonments

numbering in the tens of thousands; future enforcement of the statute on

inadvertent violation of former penal code section 12031(a)(1). PLAINTIFF was
grave, immediate danger until relatively recently. There is no knowledge
would not have prevented his arrest, prosecution fine and imprisonment.

DEFENDANT HARRIS has done nothing to stop the unlawful conduct of the

CITY, or of law enforcement officers, prosecutors and judges.

51.  When officer Todd Heywood enforced California Penal Code Section 25850|

against PLAINTIFF against his will and seized PLAINTIFF’S firearm and

property against his will a definite and concrete dispute regarding the lawfulness of]

Second Amended Complaint 24 Charles Nichols v. Edmund G Brown Jr et al
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| existence. DEFENDANT HARRIS has done nothmg to stop the unlawful conduct

| buyer is eligible to buy firearms.

unlawﬁ,ll conduct of the CITY and its employees

52.  When officer Todd Heywood and others enforced Redondo Beach City
ordinances 4-35.01 and 4-35.20 against PLAINTIFF and seized PLAINTIFF’S

lawfulness of that seizure and enforcement of those city ordinances came into

of the CITY and its employees.

Background Check System (NICS) which has been operational since 1998. The

available 17 hours a day, seven days a week, including holidays (except for
Christmas). The NICS can be used to instantly determine whether a prospective

speculative. PLAINTIFF’S injury is ongoing.

‘ FIRST CLAIM FOR RELIEF:
- SECOND AMENDMENT, FOURTH AMENDMENT, FOURTEENTH
AMENDMENT UNITED STATES CONSTITUTION
42 USC § 1983, 1988 - INJUNCTIVE/DECLARATORY RELIEF

that search and enforcement of that statute came into existence. Officer Heywood |
|is an employee of CITY. DEFENDANT HARRIS has done nothing to stop the

firearm and property against his will a definite and concrete dispute regarding the |

NICS Section is accessible via a toll-free telephone number or electronically on the}
Internet through the NICS E-Check System to request a background check with the
| descriptive information provided on the ATF Form 4473. NICS is customarily ‘

54. In this case, injuries to PLAINTIFF have already occurred and are ongoing, |
thereby eliminating any concerns that PLAINTIFE’S fear of enforcement is purely |

I

Second Amended Complaint 25  Charles Nichols v. Edmund G Brown Jr etal
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PLAINTIEF vs DEFENDANT KAMALA HARRIS
{55. All of the above paragraphs are re-alleged and incorporated herein by

reference with the same force and effect as if fully set forth herein.

56. The Second Amendment “guarantee[s] the individual right to possess and
| carry weapons in case of confrontation.” District of Columbia v. Heller, 554 U.S.

Chicago, 561 U.S. 3025 (2010).
57. California Penal Code Section 25850 is ﬁnconstitutional on its face and as

| or carrying of a loaded firearm, (i.e., exercising a fundamental right) when

otherwise lawful under law cannot support the unlawful detention, arrest,

prosecution, imprisonment or search of a person and seizure of a firearm when

openly carried in non-sensitive public places (25850(a)). Mere possession of a
| firearm, (i.e., éxercising a findamental right) when otherwise lawful, cannot

support a finding of probable cause to believe a crime has been committed, such

type in common use for the purpose of self-defense or for other lawful purposes is
is a fundamental right which cannot be denied to PLAINTIFF or the People under
the Second and Fourteenth Amendments because PLAINTIFF happens to be in a
non-sensitive public place in ALL incorporated cities or in ANY unincorporated

is clear in the legislative history.

Second Amended Complaint 26  Charles Nichols v. Edmund G Brown Jr et al

. | | . .
Hase 2‘11-cv-09916-SJO-S§ Document 83 Filed 03/29/13 Pdge 27 of 42 Page ID #:975

1570, 592 (2008) and was applied to all state and local governments in McDonald V.|

‘applied to firearms openly carried in non-sensitive public places. Mere possession |

that the Fourth Amendment’s warrant requirement can be legislatively disregarded
1(25850(b)). Openly carrying a loaded firearm in non-sensitive public places such |

as public streets, sidewalks, shopping centers, parking lots, piers, open spaces; of a |

aright guaranteed by the Second Amendment of the United States Constitution and|

| county territory where the discharge of a firearm is prohibited. PC25850 should be|
construed as a Loaded Open Carry ban, which is what the legislature intended and |

SER000072
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58.  PLAINTIFF requests declaratory and/or prospective injunctive relief under
42 U.S.C. § 1983 against DEFENDANT HARRIS to prevent future violations of
his constitutional right to be free from unreasonable search and seizure under the
Fourth Amendment to the United States Constitution while he is exercising his
Second Amendment right to openly c.arry a loaded firearm in non-sensitive places
for the purpose of self-defense and for other lawful purposes. PLAINTIFF desires
to exercise his Second Amendment right. PLAINTIFF desires a judicial
declaration of his rights and DEFENDANTS duties namely, that California Penal
Code Section 25850 infringes on PLAINTIFF'S Second, Fourth and Fourteenth
Amendment rights to openly carry‘a loaded firearm in non-sensitive public places
and/or prospective injunctive relief under 42 U.S.C. § 1983.

59.  The Second Amendment invalidates California Statutes to the extent they
prevent private citizens who are not otherwise barred from exercising their Second
Amendment Right (examples of prohibited persons include convicted felons,
mentally ill, etc) from openly carrying firearms in non-senéitive public places,
loaded and unloaded, for the purpose of self-defense and for other lawful purposes.

60. California Penal Code Section 25850 is invalid as applied to prohibit, or
infringe, a private citizen who is otherwise eligible to possess firearms from openly
carrying a loaded and operable firearm in non-sensitive public places for the

purpose of self-defense and for other lawful purposes.

61. California Penal Code Section 25850 is unconstitutionally vague. A
reasonable person would not conclude that either his private residential property or
the inside of his motor vehicle is a public plaée. Neither would a reasonable
person conclude that an unloaded firearm is loaded simply by having a magazine

or clip attached to his firearm unless there was also a live round in the firing

Second Amended Complaint 27  Charles Nichols v. Edmund G Brown Jr et al
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| chamber of the firearm. Prior to July of 1967 when former Penal Code section

| 12031 went into effect a revolver was considered to be unloaded if it did not have a

[ code to such an extent that PC 25850 is unconstitutionally vague. It subjects the

|exercise of the right of bear arms to an unascertainable standard, and

| particular place, is in violation of PC 25850. Most of the subsections of former

162,  California Penal Code Section 26350 is facially invalid and as applied to

| purpose of self-defense in non-sensitive public places. Mere possession of

{unloaded firearm that is not a handgun from openly carrying an unloaded and

Second Amended Complaint 28 v Charles Nichols v. Edmund G Brown Jr et al
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live round in the firing chamber even though it had live rounds in the cylinder.

|| The exceptions and numerous subsections to former Penal Code section 12031, of |

which PC 25850 is a part, have been scattered throughout the California Penal

unconstitutionally broad because it authorizes the punishment of constitutionally

| protected conduct. PC 25850 is also unconstitutionally vague because a reasonable]

person would have to spend days searching through the California statutes and case|

law and still be uncertain as to whether or not a particular act, or being in a

Penal Code section 12031 are now to be found in 16750(b), 16840(b), 17030,
25850-26025 (inclusive), 26030(a)-(c); 26035-26055 (inclusive).

prohibit, or infringe, PLAINTIFF and private citizens who are otherwise eligible to
possess a firearm from openly carrying an unloaded and operable handgun for the

matching ammunition cannot make an unloaded handgun “loaded.”

63. California Penal Code Section 26400 is facially invalid and as applied to

prohibit, or infringe, a private citizen who is otherwise eligible to possess an

operable firearm that is not a handgun for the purpose of self-defense in non-

| sensitive public places. Mere possession of matching ammunition cannot make an |
| unloaded firearm “loaded.” '

77
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64. California Penal Code Sections 26150, 26155, 26160, 26165, 26175, 261 80, |
26185, 26190, 26200, 26202, 26205, 26210, 26215, 26220, are facially invalid
and as applied to prohibit, or infringe, PLAINTIFF and private citizens who are
otherwise eligible to possess a firearm from openly carrying a loaded and operable |

handgun for the purpose of self-defense in non-sensitive public places.

65.  California Penal Code Sections 26150, 26155, 26160, 26165, 26175, 26180,
26185, 26190, 26200, 26202, 26205, 26210, 26215, 26220 are unconstitutional on
their face and as applied in this case to the extent that they restrict licenses to
openly carry a loaded handgun only to pérsons within counties of a population of
fewer than 200,000 persons which is valid only in those counties, to only those
residents who reside within those counties and leaves the issuance of such licenses |

solely to the discretion of the issuing authority and prohibiting the issuing authority

|| from issuing a license to other that a resident of the city, county or city and county |

thereby prohibiting PLAINTIFF from obtaining a license to openly catry a loaded
handgun for the purpose of self-defense in non-sensitive public places afforded to |
similarly situated persons which is a violation of PLAINTIFF’S rights under the
Second and Fourteenth Amendments.

66. The invalidities of the aforesaid statutes, and Defendants’ application of
same, infringe PLAINTIFE’S Second, Fourth and Fourteenth Amendments right
and damage PLAINTIFF in violation of 42 U.S.C. § 1983.

67. PLAINTIFF is proceeding pro-se. Nene of his challenges should be
éonstrued as challenging any California statute as it pertains to the carrying of a

| weapon concealed on one’s person in a public place. For example, “good cause,”
“good moral character,” “training,” “ﬁn‘gefprinting,” “residency,” and the

requirement for a license itself, etc., are only at issue in this case as they pertain to

Second Amended Complaint 29  Charles Nichols v. Edmund G Brown Jr et al
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licenses to carry firearms openly in non-sensitive public places and those places

| which PLAINTIFF submits are not public places, sensitive or otherwise, such as

the curtilage of his home, within his motor vehicle including within any attached

| campers or trailers regardless of whether or not they are being used as a residence. |

|68.  PLAINTIFF’S injuries are irreparable because PLAINTIFF is entitled to

|enjoy his Constitutional rights in fact.

169.  PLAINTIFF requests declaratory and/or prospective injunctive relief under |

42 U.S.C. § 1983 against DEFENDANT HARRIS to prevent future violations of

his Second Amendment right to openly carry a loaded firearm in non-sensitive

| public places for the purpose of self-defense and for other lawful purposes, his

Fourth Amendment Right, and his Fourteenth Amendment rights to equal

|| protection under the law and to due process. PLAINTIFF submits that no license

is required to openly carry a firearm for the purpose of self-defense but if a license

|is required then PLAINTIFF and persons not prohibited from possessing a firearm |

have a liberty and/or property interest in a license and must be issued one. It is
futile for PLAINTIFF and similarly situated individuals to apply for a license from

1any and all police chiefs, county sheriffs or other issuing authorities. ALL of the

laws at issue in this case fail to survive even rational review. There is no rational
basis to uphold them even absent the Constitution. Similarly, they cannot survive

facial, as applied, and vagueness challenges and PLAINTIFF makes these

challenges against all laws at issue in this complaint.

SECOND CLAIM FOR RELIEF:

| UNREASONABLE SEARCH AND SEIZURE AND DUE PROCESS AND |

FIRST, SECOND, FOURTH. FOURTEENTH AMENDMENT -
MUNICIPAL LIABILITY FOR UNCONSTITUTIONAL CUSTOM OR

Second Amended Complaint 30 Charles Nichols v. Edmund G Brown Jr et al
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70.  All of the above paragraphs are re-alleged and incorporated herein by

| pursuant to the Younger Abstention just as his count against the CIT'Y ordinances

| limitations for that part of his damages claim.

| earning either because they were integral participants or failed to intervene to

POLICY PLATNTIFF vs DEFENDANT CITY OF REDONDO BEACH &
DOES 1-8 ‘

reference with the same force and effect as if fully set forth herein. PLAINTIFF
realizes that this court has indicated that this count will likely be dismissed

'were but given that the condition for the Younger Abstention may be lifted,

71. DEFENDANT CITY OF REDONDO BEACH ongoing and unjustified

| violation of PLAINTIFF’S First, Second, Fourth and Fourteenth Amendment

rights deprived PLAINTIFF of his right to peaceful protest and assembly under the

Amendment, his right against unreasonable search and seizure as guaranteed by the

| Fourth Amendment, all applied to states, local governments, state actors and agents

of the states by the Fourteenth Amendment and his right to due process. The

deprivation began on August 7, 2010 and continues to the present date.
for damages on May 30, 2012 (within the statute of limitations). The criminal

72.  Asaresult of the conduct of the CITY and DOE DEFENDANTS 1-8,
PLAINTIFF suffered and is suffering extreme pain and suffering and loss of

prevent these violations. They acted with gross negligence and with reckless and

deliberate indifference to the rights and liberties of the public in general, and of

PLAINTIFF is keeping this claim in for now but is not seeking to move it forward
| until the Abstention is lifted.

First Amendment, his right to openly carry a firearm under the Second,

PLAINTIFF brought his initial suit on November 30, 2011 and amended his suif}

prosecution of his injuries sustained on May 21, 2012 has tolled the statute off

Second Amended Complaint 3 1 Charles Nichols v. Edmund G Brown Jr et al
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1 {{ PLAINTIFF, and of persons in their class, situation andpomparabl‘e position in
2 || particular, knowingly maintained, enforced, and applied an official recognized
3 || custom policy and practice of’ -
4 (a) Employing and retaining as police officers and other personnel who at|
5 all times material herein knew or reasonably should have known had
6 || dangerous propensities for abusing their authority and for mistreating
7| ci‘;izens by failing to follow Federal law, state law, and CITY’s own
8 municipal ordinances and policies. ,
9 {| (b) Of inadequately supervising, training, controlling,. assigning, and |
10 disciplining CITY police officers and other personnel including
1 || DEFENDANTS DOES 1-8 who CITY knew or in the exercise of reasonable|
12 | care should have known had the mentioned propensities and character traits. |
13 (¢) By maintaining grossly inadequate procedures for reporting,
14 supervising; investigating, reviewing, disciplining and controlling the
15 intentional misconduct by DEFENDANTS DOES 1-8.
16 || (d) By failing to discipline CITY police officers’ conduct, including but
17 not limited to unlawful detention, arrest, search and seizure of
18 PLAINTIFF’S person and property.
19 | (e) By ratifying the intentional misconduct of police officers of CITY.
20 () By having and maintaining an unconstitutional policy, custom, and
21 | practice of detaining and/or arresting individuals without probable cause or |
2 | reasonable suspicion which also is demonstrated by inadequate training
23 regarding these subjects. The polibies, customs and practices of DOES 1-8,
24 || were done with a deliberate indifference to individuals’ rights.
25 :
2 ||73. DEFENDANT CITY and DOES 1-8, together with various other officials
27 || whether named or unnamed, had either actual knowledge or constructive _
28 || knowledge of the deficient policies, practices and customs alleged. Despite having |
Second Amendeq Complaint 32  Charles Nichols v. Edmund G Brown Jr et al
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knowledge as stated these defendants condoned, tolerated and through actions and
inactions thereby ratified such policies. Said defendants also acted with déliberate
indifference to the foreseeable effects and consequences of these policies with
respect to the Constitutional rights of PLAINTIFF and other individuals similarly
situated.

74. By perpetrating, sanctioning, tolerating and ratifying the outrageous conduct
and ofher wrongful acts, CITY and DOES 1-8 acted with an intentional, reckless,
and callous disregard for the safety, life and Constitutional rights of PLAINTIFF.
Each of their actions was willful, wanton, oppressive, malicious, fraudulent, and

extremely offensive and unconscionable to any person of normal sensibilities.

75. Furthermore, the policies, customs and practices implemented and maintained
and still tolerated by CITY and DOES 1-7, were affirmatively applied to and were
a significantly influential force behind the injuries of PLAINTIFF.

76. By reason of the mentioned acts and omissions of CITY and DOES 1-8,
PLAINTIFF was caused to incur legal expenses, loss of earning and health

problems.

77.  Accordingly, CITY and DOES 1-8 are each liable for to PLAINTIFF for
compensatory damages under 42 U.S.C. 1983.

78. The conduct of CITY and DOE DEFENDANTS 1-8 was willful, wanton,
malicious, oppressive and done with reckless disregard for the rights and safety of
PLAINTIFF and thereby warrants the imposition of exemplary and punitive
damages as to DEFENDANT CITY OF REDONDO BEACH and DOE

DEFENDANTS 1-8.

Second Amended Complaint 33- Charles Nichols v..Edmund G Brown Jr et al
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79. PLAINTIFF seeks damages against the DEFENDANT CITY OF

| REDONDO BEACH and DOE DEFENDANTS 1-8 in an amount according to

proof for losses incurred as a result of their ongoing viclations of PLAINTIFF’S
rights since August 7, 2010, for the warrantless search of PLAINTIFF'S firearm,

his detention, seizure, search and the subsequent illegal seizure of his valuable

| property (firearm, firearm's case, padlock and key) on May 21, 2012 and for

‘expenditures (fees/costs) associated with the defense of criminal charges due to its |

officially promulgated policy, custom and/or persistent practice and/or deliberately

1 indifferent training.

THIRD CLAIM FOR RELIEF:
FIRST AMENDMENT, SECOND AMENDMENT, FOURTH
AMENDMENT, FOURTEENTH AMENDMENT UNITED STATES
|  CONSTITUTION
42 USC § 1983, 1988 - INJUNCTIVE/DECLARATORY RELIEF
PLAINTIFF vs DEFENDANT CITY OF REDONDO BEACH
80. All of the above paragraphs are re-alleged and incorporated herein by
reference with the same force and effect as if fully set forth herein. PLAINTIFF

(i.e., exercising a fundamental right) when otherwise lawful cannot support the

unlawful detention, search, arrest, prosecution, and seizure of a firearm and other

California law preempts local governments from regulating the possession and

Second Amended Complaint 34  Charles Nichols v. Edmund G Brown Jr et al

SER0O00080

for the Younger Abstention may be lifted, PLAINTIFF is keeping the claim in for

‘now but is not seeking to move it forward until the Abstention is lifted.

81. Redondo Beach City ordinances 4-35.01 AND 4-35.20 are unconstitutional

on their face, and as applied in this ecase. Mere possession or carrying of a firearm, |

‘property which is lawfully possessed and catried under both state and Federal law. |
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| firearm for the purpose of self-defense and for other lawful purposes. The First

| violation of PLAINTIFF’S First, Second, Fourth and Fourteenth Amendment
rights deprived PLAINTIFF of his right to peaceful protest and assembly under the|

| unconstitutional on their face and as applied in this case and are a violation of his
| Second- Amendment Right to Openly Carry a firearm for the purpose of self= |
defense and for other lawful purposes, a violation of Plaintiff’s Fourth Amendment
| rights- from unlawful search and seizure and Plaintiff’s Fourteenth Amendment

carrying of firearms. The Second Amendment guarantees the right to carry a
Amendment guarantees the right to engage in peaceful protest with an unloaded

firearm. The Fourth Amendment guarantees PLAINTIFF the right to be secure

from unreasonable searches and seizures, CITY’S ongoing and unjustified

First Amendment, his right to openly darry a firearm under the Second

| Amendment, his right against unreasonable search and seizure as guaranteed by the]

Fourth Amendment, all applied to states, local governments, state actors and agents
of the states by the Fourteenth Amendment and his right to due process. The

deprivation began on August 7, 2010 and continues to the present date.

42 U.S.C. § 1983 that Redondo Beach City ordinances 4-35.01 AND 4-35.20 are

right to equal protection due to DEFENDANT’S officially promulgated policy,

custom and/or persistent practice and/or deliberately indifferent training..

SCOPE OF REQUESTED INJUNCTIVE RELIEF
83.  All of the above paragraphs are re-alleged and incorporated herein by

reference with the same force and effect as if fully set forth herein.

84.  An injunction against California Penal Code Sections 25850, 26350 and
26400 would enable PLAINTIFF and persons not prohibited from possessing

82. PLAINTIFF requests declaratory and/or prospective injunctive relief under |

Second Amended Complaint ' 35  Charles Nichols v. Edmund G Brown Jr et al
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1 this action was first filed (Nov. 30, 2011).

| the numerous and burdensome licensing provisions for licenses to carry a

firearms to openly carry a firearm, 10adéd and unloaded, in places not otherwise

| prohibited by state or Federal law. For example, an injunction against 25850 would)

enable Plaintiff and similaﬂy situated individuals to openly carry a loaded firearm

fully enclosed lock container (other than the vehicle’s glove compartment). An
injunction against 26350 & 26400 would restore the status quo which existed when,

85.  An injunction against California Penal Code Sections 26150, 26155, 26160,
26165, 26175, 26180, 26185, 26190, 26200, 26202, 26205, 26210, 26215, 26220

obtain a license to openly carry a loaded handgun in the same places in which a

person with an unrestricted license can carry a loaded handgun concealed. Unlike

concealed handgun, PLAINTIFF and persons not prohibited from possessing
firearms would not have to provide any identifying information beyond that which
is required to undergo a background check through the FBI National Instant
Criminal Background Chéck System (NICS). The issuance of a license is

for a private citizen to exercise his Second Amendment right to self-defense.

PRAYER FOR RELIEF
WHEREFORE, PLAINTIFF prays for the following relief:

and to the extent that it is applied to prohibit private citizens who are

Second Amended Complaint 36  Charles Nichols v. Edmund G Brown Jr et al

in many places where it is now legal to openly carry a sheath knife with the notable|
| exception of within 1,000 feet of a K-12 public or private school (see Penal Code

| section 626.9) wherein firearms must be unloaded and handguns unloaded and in a |

would enable PLAINTIFF and persons not prohibited from possessing firearms to

PLAINTIFF’S alternate position. PLAINTIFF submits that no license is required |

A.  Declaratory judgment that Penal Code section 25850 is invalid in that |

otherwise qualified to possess firearms from openly carrying loaded firearms

D85
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for the purpose of self-defense on their own property, in their vehicles and in|

non-sensitive public places;
B.  Injunctive relief restraining Defendants and their officers, agents,

servants, employees, and all persons in concert or participation with them

- who receive notice of this injunction, from enforcing PC 25850 against

private citizens who are otherwise qualified to possess firearms from openly |

carrying loaded firearms for the purpose of self-defense on their own

property, in their vehicles and in non-sensitive public places;

C.  Declaratory judgment that Penal Code section 26350 is invalid in that |

and to the extent that it is applied to prohibit private citizens who are
otherwise qualified to possess firearms from openly carrying unloaded
handguns for the purpose of self-defense on their own propérty, in their
vehicles and in non-sensitive public places;

D. Injunctive relief restraining Defendants and their officers, agents,
servants, employees, and all persons in concert or participation with them

who receive notice of this injunction, from enforcing PC 26350 against

private citizens who are otherwise qualified to possess firearms from openly |

carrying unloaded firearms for the purpose of self-defense on their own
property, in their vehicles and in non-sensitive public places;

E.  Declaratory judgment that Penal Code section 26400 is invalid in that
and to the extent that it is applied to prohibit private citizens who are
otherwise qualified to possess firearms from openly carrying unloaded
firearms that are not handguns for the purpose of self-defense on their own
property, in their vehicles and in non-sensitive public places;

F.  Injunctive relief restraining Defendants and their officers, agents,
servants, employees, and all persons in concert or participation with them
who receive notice of this injunction, from enforcing PC 26400 againét

private citizens who are otherwise qualified to possess firearms from openly

Second Amended Complaint 37  Charles Nichols v. Edmund G Brown Jr et al
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carrying firearms for the pﬁrpose of self-defense on their own property, in

their vehicles and in non-sensitive public places;

G.  Declaratory judgment that Penal Code sections 26150, 26155, 26165,

26175,26180, 26185, 26190, 26200, 26202, 262035, 26210, 26215, and
26220 are invalid in that and to the extent that it is applied to prohibit or
infringe private citizens, beyond that which is required to conduct an FBI
instant background check, who are otherwise qualified to possess firearms,

from being issued a license to openly carry firearms, loaded and unloaded,

for the purpose of self-defense on their own property, in their vehicles and iny

non-sensitive public places; ,

H.  Injunctive relief restraining Defendants and their officers, agents,
servants, employees, and all persons in concert or participation with them
who receive riotice of this injunction, from enforcing Penal Code sections
26150, 26155,26165,26175, 26180, 26185, 26190, 26200, 26202, 26205
26210, 26215, and 26220 to the extent that it is applied to prohibit or

- instant background check, who are otherwise qualified to possess firearms,

from being issued a license to openly carry firearms, loaded and unloaded,

for the purpose of self-defense on their own property, in their vehicles and in|

non-sensitive public places;

I.  General damages in the amount to be proven at trial (excluding
DEFENDANT HARRIS);
J. Special damages according to proof; including medical expenses and

loss of earnings (excluding DEFENDANT HARRIS);

K. For punitive damages against the individual defendants (excluding
DEFENDANT HARRIS) in an amount to be proven at trial;

L. For interest (excluding DEFENDANT HARRIS);

M.  Award costs of this action to PLAINTIFF;

Second Amended Complaint 38 Charles Nichols v. Edmund G Brown Jr et al

- SER000084

D87




10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

gse 2:11-cv-09916-SJ0O-8S ) Document 83 Filed 03/29/13 Pag)e 40 of 42 Page ID #:

N.  Award reasonable attorney fees and costs to the PLAINTIFF on all

Claims of the complaint, including but not limited to fee/cost awards under |

42 USC § 1983, 1988 and California Code of Civil Procedure § 1021.5;

O.  Compel the immediate return of PLAINTIFF’S property;

P. A Declaration that Open Carry is the right guaranteed by the
Constitution in non-sensitive public-places;

Q. A Declaration that firearms openly carried which do not have live
ammunition in the ﬁring chamber are unloaded and that possession of
matching ammunition with an openly carried unloaded firearm does not
make the firearm “loaded” regardless of whether or not the ammunition is
attached in any way to the firearm;

R. A Declaration that no license is required to openly carry a firearm for
the purpose of self-defense;

S. A Declaration that private' residential property is not a public place
regardless of whether or not it is fully enclosed by a fence or barrier.

T. A Declaration that a private motor vehicle and any attached campers
or trailers are not public places and firearms may be carried therein.

U. Damages and/or Declaratory relief under 28 USC §§ 2201, 2202;

V.  Declaratory judgment that Redondo Beach Municipal Code section 4-
35.20 is invalid in that and to the extent that it is applied to prohibit private
citizens who are otherwise qualified to pdssess weapons from openly
carrying Weapéns for the purpose of self-defense;

W. Injunctive relief restraining Defendants and their officers, agents,
servants, employees, and all persons in concert or participation with them
who receive notice of this injunction, from enforcing Redondo Beach
Municipal Code section 4-35.20 against private citizens who are otherwise
qualified to possess weapons for the purpose of seif-defense;

X.  Such other and further relief as this Court may deem appropriate.

Second Amended Complaint 39  Charles Nichols v. Edmund G Brown Jr et al
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PLAINTIFF hereby requests a jury trial on all issues raised in this complaint.

Dated: March 12,2013

"

/1

i

/17
|11

i

Second Amended Complaint

DEMAND FOR JURY TRIAL

--) Document 83 Filed 03/29/13 Pag}e 41 of 42 Page ID #:989

Respectfully submitted,

A Ay
By: Charles. Nichols
PLAINTIEF in Pro Per

PO Box 1302

Redondo Beach, CA 90278
V01ce (424) 634-7381

E-Mail:
CharlesNichols@Pykrete.info

40  Charles Nichols v. Edmund G Brown Jretal
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of SECOND AMENDED
COMPLAINT was served via United States Mail, postage prepaid, on this_29_, day of
March, 2013; on the following:

KAMALA D. HARRIS
Attorney General of California
PETER K. SOUTHWORTH
Supervising Deputy Attorney General
JONATHAN M. EISENBERG
Deputy Attorney General
State Bar No. 184162 ,
300 South Spring Street, Suite 1702
Los Angeles, CA 90013
Attorneys for Defendant California Attorney General Kamala Harris

AND

T. PETER PIERCE

LISABOND

AARON C. O'DELL

RICHARDS WATSON & GERSHON

A Professional Corporation

355 South Grand Avenue, 40™ Floor

Los Angeles, California 90071-3101

Attorney for Defendants:

CITY OF REDONDO BEACH and DOES 1 to 10

L Pl

Charles Nichols
Plaintiff, In Pro Per
Case No. CV-11-9916 SJO (SS)
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Charles Nichols

PO Box 1302

Redondo Beach, CA 90278
Voice: (424) 634-7381
E-Mail: CharlesNichols@Pykrete.info

In Pro Per
United States District Court
Central District of California
Charles Nichols, Case No.: CV-11-9916 SJO (SS)
PLAINTIFF, - NOTICE OF MOTION AND
MOTION FOR A PRELIMINARY
VvS. INJUNCTION

KAMALA D. HARRIS, Attorney
General, in her official capacity as
Attorney General of California, CITY
OF REDONDO BEACH and DOES 1
to 10,

Defendants. Date: May 20, 2013

Time: 10:00 a.m.

Location: United States Courthouse
312 North Sprn}E Street
Los Angeles, CA 90012-4701

Courtroom: 1 - 2nd Floor

Judge: Samuel James Otero

Date Action Filed: November 30, 2011

PLAINTIFF’S NOTICE OF MOTION AND MOTION FOR A PRELIMINARY
INJUNCTION

2
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‘TO DEFENDANTS AND THEIR ATTORNEYS OF RECORD:

|| North Spring Street Los Angeles, CA 90012-4701 California, in the courtroom of

Notice is hereby given that on May 20, 2013, at 10:00 a.m., or as soon
thereafter as counsel may be heard by the above-entitled Court, located at 312

the Honorable Judge Samuel James Otero, Plaintiff Charles Nichols will and
hereby does move for a preliminary injunction pursuant to Rule 65(a) of the
Federal Rules of Civil Procedure.

Plaintiff will seek an order preliminarily enjoining Defendant KAMALA D.
HARRIS, Attorney General, in her official capaCity as Attorney General of
California, her officers, agents, servants, employees, attorneys, and all other
persons who are in active concert or participation with her and who receive actual

notice of the injunction from:

1.  Enforcing California Penal Code section 25850(a) to the extent it
penalizes, prohibits, or infringes on the right of PLAINTIFF and similarly situated
individuals, who are not prohibited from possessing firearms, from openly carrying
loaded firearms; in non-sensitive public places, on private residential property and

inside or on a motor vehicle for the purpose of self-defense and for other lawful

purposes.

2.  Enforcing California Penal Code section 25850(b).
3.  Enforcing California Penal Code section 26350.
4,  Enforcing California Penal Code section 26400.

PLAINTIFE’S NOTICE OF MOTION AND MOTION FOR A PRELIMINARY
INJUNCTION

SER000089



10

11

12

13

15

16

17

18

20

21

22

23

24

25

26

27

28

Case 2:11-cv-09916-SJO-SS Document 85 Filed 04/10/13 Page 3 of 4 Page ID #:994

This Motion will be made on the grounds that immediate and irreparable
injury will result to Plaintiff and similarly situated individuals unless the laws
described above are enjoined pending resolution of this action. Plaintiff is likely to
succeed on the merits because these laws violate Plaintiff’s and similarly situated
individuals right to openly carry firearms for the purpose of self-defense and for
other lawful purposes under the Second Amendment and, in particular, his right to
“possess and carry firearms in case of confrontation™ as well as his right under the
Fourth Amendment to be free from unlawful searches and seizures at the hands of
California police officers and his Fourteenth Amendment right to Equal Protection

under the law.

Further, this motion will be based on this notice of motion and motion, the
accompanying memorandum of points and authorities, the declaration and |
materials filed concurrently herewith, any matters of which the court may or is
required to take judicial notice, the papers on file, and upon any further matters the

Court deems appropriate.

Dated: April 8, 2013 Respectfully submitted,

o

L=

By: Charles Nichols
PLAINTIFF in Pro Per

PO Box 1302

Redondo Beach, CA 90278
Vowe (424) 634-7381

E-Mai
Charlelechois@Pykrete info

H

PLAINTIFE’S NOTICE OF MOTION AND MOTION FOR A PRELIMINARY
INJUNCTION
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of NOTICE OF MOTION AND
MOTION FOR A PRELIMINARY INJUNCTION was served via United States
Mail, postage prepaid, on this_9_, day of April, 2013; on the following:

KAMAILA D. HARRIS

Attorney General of California

PETER K. SOUTHWORTH

Supervising Deputy Attorney General

JONATHAN M. EISENBERG

Deputy Attorney General

State Bar No. 184162

300 South Spring Street, Suite 1702

Los Angeles, CA 90013

Attorneys for Defendant California Attorney General Kamala Harris

AND

T. PETER PIERCE

LISABOND

AARON C. O'DELL

RICHARDS WATSON & GERSHON

A Professional Corporation

355 South Grand Avenue, 40* Floor

Los Angeles, California 90071-3101

Attorney for Defendants:

CITY OF REDONDO BEACH and DOES 1 to 10

o

Charles Nichols
Plaintiff, In Pro Per -
Case No. CV-11-9916 SJO (SS)
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Charles Nichols

PO Box 1302

Redondo Beach CA 90 78

Voice: (424) 63

E-Mail: Charlelechols@Pykrete info
In Pro Per

United States

Charles Nichols,

PLAINTIFF,

Vs,

KAMALA D. HARRIS, Attorney
General, in her official capacity as
Attorney General of California, CITY
OF REDONDO BEACH and DOES 1
to 10,

Defendants.

Central District of California

MOTION FOR PRELIMINARY INJUNCTION

Filed 04/10/13 Page 1 of 26 Page ID #:996
FileD

N A L X
LI3AFR 10 PH 2043

AN Lo v ety
e B .- R
iy . Ty

' e eebLin,

District Court

Case No.: CV-11-9916 SJO (SS)

MEMORANDUM OF POINTS AND

AUTHORITIES IN SUPPORT OF
PLAINTIEFF’S MOTION FOR A

PRELIMINARY INJUNCTION

[Fed. R. Civ. P. 65)

Date: May 20, 2013

Time: 10700 a.m.

Location: Umted States Courthouse

North Spring Street

Los Angeles, CA90012-4701

Courtroom: 1 - 2nd Floor

Judge: Samuel James Oter

Date Action Filed: November 30 2011

SER000092
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INTRODUCTION

Pursuant to Federal Rule of Civil Procedure 65, PLAINTIFF moves for a
preliminary injunction barring the enforcement of California Penal Code sections
25850(a), 25850(b), 26350 and 26400 to the extent they prohibit, or infringe on the
right of PLAINTIFF and similarly situated individuals, who are not prohibited
from possessing firearms, from openly carrying firearms; in non-sensitive public
places, on private residential property and inside or on a motor vehicle for the
purpose of self-defense and for other lawful purposes. Penal Code section
25850(a) violates the U.S. Constitution by prohibiting the Open Carry of loaded
firearms; in non-sensitive public places, on residential property and inside or on a
motor vehicle for the purpose of self-defense and for other lawful purposes. Penal
Code section 26350 violates the U.S. Constitution by prohibiting the Open Carry
of an unloaded handgun; in non-sensitive public places, on residential property and
inside or on a motor vehicle for the purpose of self-defense and for other lawful
purposes. Penal Code section 26400 violates the U.S. Constitution by prdhibiting
the Open Carry of unloaded firearms that are not handguns; in non-sensitive public
places, and on residential property, for the purpose of self-defense and for other
lawful purposes. Private citizens who violate these statutes face arrest, prosecution
fine and imprisonment. PLAINTIFF is likely to succeed on the merits of his
constitutional challenge to Penal Code sections 25850, 26350 and 26400. Unless
the Court grants a preliminary injunction, PLAINTIFF and similarly situated
individuals will suffer immediate and irreparable injury because they will be
subject to unlawful searches and seizures at the hands of California police officers,
unlawful prosecutions, fines and imprisonment and will be unable to exercise their
Second Amendment right to openly carry firearms in case of confrontation in
California. The public interest will also be harmed if a preliminary injunction is not

granted because it will result in systemic violations of constitutional rights
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throughout the state of California. Additionally, PC 26350 and PC 26400 should
be preliminarily enjoined to preserve the status quo which had existed for over 160
years while the Court adjudicates their constitutionality. The State’s laws, if not
preliminarily enjoined, also poses an immédiate threat to public safety, as
California residents have been and continue to be wrongfully denied the right and
the full ability to defend their persons from criminal attack on their own residential
property, in their motor vehicles and in non-sensitive public places. California has
no valid interest in completely banning PLAINTIFF and similarly situated
individuals from openly carrying firearms for the purpose of self-defense and for
other lawful purposes. Therefore, the balance of interests falls heavily on

PLAINTIFF’S side, and preliminary injunctive relief is warranted and appropriate.

PROCEDURAL AND FACTUAL BACKGROUND

Effective January 1, 2012, California Penal Code section 12031 was
repealed and section 25850, which similarly prohibits carrying a loaded firearm in
public, became operative. Effective January 1, 2012, California Penal Code
section 26350 which prohibits carrying an unloaded handgun in public became
operative. Effective January 1, 2013, California Penal Code section 26400 which
prohibits carrying an unloaded firearm that is not a handgun in public became
operative.

PLAINTIFF’S action was filed on November 30, 2011. On January 17,
2012 PLAINTIFF filed an Ex Parte Application to Submit a Document Under Seal
[Docket #10] which was an Incident Report filed with the Los Angeles County
Sheriff’s Department regarding a death threat against PLAINTIFF in support of his
Complaint [Docket #1]. The application was denied on January 19, 2012 [Docket
#11]. On May 7, 2012 the motions to dismiss [Docket #12 &13] were granted. On
May 30, 2012 PLAINTIFF filed his First Amended Complaint [Docket #47]. On
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June 29, 2012 DEFENDANT HARRIS fifed 2 motion to dismiss the FAC [Docket
#58]. On March 3, 2013 her motion to dismiss was denied [Docket #82].
PLAINTIFF filed his Second Amended Complaint on March 29, 2013.

Penal Code Section 25850(a) Bans The Open Carry Of Loaded Firearms.

PC 25850(a) makes it a crime for PLAINTIFF to openly carry a loaded
firearm: on his own residential property if it is not fully enclosed by a fence
sufficiently tall to prevent access by the public, in a vehicle while in any public
place or on any public street in an incorporated city or in any public place or on
any public street in a prohibited area of unincorporated territory. PC 25850 does
not contain a self-defense exception. PC 17030 defines “prohibited area” as

“...any place where it is unlawful to discharge a weapon.”

Penal Code Section 25850(b) Makes Refusal To Consent To A Search
“Probable Cause” For An Arrest.

PC 25850(b) states “Refusal to allow a peace officer to inspect a firearm
pursuant to this section constitutes probable cause for arrest for violation of this

section.”

Penal Code Section 26350 Makes It A Crime To Openly Carry An Unloaded
Handgun In Public.

PC 26350 makes it a crime to openly carry an unloaded handgun when that
person carries upon his or her person an exposed and unloaded handgun outside a
vehicle while in or on any of the following: A public place or public street in an
incorporated city or city and county, a public street in a prohibited area of an
unincorporated area of a county or city and county, a public place in a prohibited
area of a county or city and county, when a person carries an exposed and
unloaded handgun inside or on a vehicle, whether or not on his or her person, while
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in or on any of the following; a public place or public street in an incorporated city
or city and county, a public street in a prohibited area of an unincorporated area
of a county or city and county, a public place in a prohibited area of a county or
city and county. PC 17030 defines “prohibited area” as “...any place where it is
unlawful to discharge a weapon.” PC 26350 does not contain a self-defense

exception.

Penal Code Section 26400 Makes It A Crime To Openly Carry An Unloaded
Firearm That Is Not A Handgun.

PC 26400 makes it a crime to openly carry an unloaded firearm that is not a
handgun in an incorporated city or city and county when that person catries upon
his or her person an unloaded firearm that is not a handgun outside a vehicle while

in an incorporated city or city and county.
A PRELIMINARY INJUNCTION IS PROPER - ARGUMENT

“A plaintiff seeking a preliminary injunction must establish that he is likely
to succeed on the merits, that he is likely to suffer irreparable harm in the absence
of preliminary relief, that the balance of equities tips in his favor, and that an
injunction is in the public interest.” Winter v. Natural Resources Defense Council,
Inc., 129 S. Ct. 365 - Supreme Court 2008 at 374. 555 U.S. 7, 20, 129 S.Ct. 365,
172 L.Ed.2d 249 (2008). All four factors are established here.

“Under the "sliding scale" approach to preliminary injunctions observed in
this circuit, "the elements of the preliminary injunction test are balanced, so that a
stronger showing of one element may offset a weaker showing of another."
Alliance for the Wild Rockies, 632 F.3d at 1131 (citing Clear Channel Outdoor,
Inc. v. City of Los Angeles, 340 F.3d 810, 813 (9th Cir.2003)). "[A]t an irreducible
MOTION FOR PRELIMINARY INJUNCTION
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minimum," though; "the moving party must demonstrate a fair chance of success
on the merits, or questions serious enough to require litigation." Guzman v.
Shewry, 552 F.3d 941, 948 (Sth Cir.2009).” Pimentel v. Dreyfus, 670 F. 3d 1096 -
Court of Appeals, 9th Circuit 2012 at 1106. Given the Seventh Circuit Court of
Appeals decision in Moore v. Madigan, 702 F. 3d 933 - Court of Appeals, 7th
Circuit 2012 (en banc petition denied February 22, 2013), Ezell v. City of Chicago,
651 F.3d 684 (7th Cir. 2011) the Tenth Circuit Court of Appeals decision in
Peterson v. Martinez, Court of Appeals, 10th Circuit 2013 (No. 11-1149), and the
losing “concealed carry” of handgun lawsuits such as Hightower v. City of Boston,
693 F. 3d 61 - Court of Appeals, 1st Circuit 2012 (en banc denied 9-24-2012),
Kachalsky v. County of Westchester, 701 F. 3d 81 - Court of Appeals, 2nd Circuit |
2012 (Petition for a writ of certiorari filed with U.S. Supreme Court on 1-8-2013),
WOOQOLLARD v. Gallagher, Court of Appeals, 4th Circuit 2013 (No. 12-1437), US
v. Masciandaro, 638 F. 3d 458 - Court of Appeals, 4th Circuit 2011, the Ninth
Circuit decisions beginning with US v. Vongxay, 594 F. 3d 1111 - Court of
Appeals, 9th Circuit 2010 as well as US v. Fuentes, 105 F. 3d 487 - Court of
Appeals, 9th Circuit 1997 and the recent California State court decisions in People
v. Jones 54 Cal. 4th 350; 278 P.3d 821; 142 Cal. Rptr. 3d 561; 2012 Cal. LEXIS
5797 and People v. Mitchell, Cal. App. 4th Dist., Oct. 11, 2012 - D059254A -

PLAINTIFF has far more than a fair chance of success on the merits.

I. PLAINTIFF IS LIKELY TO SUCCEED ON THE MERITS
A. Plaintiff is likely to succeed in his claim that PC 25850(a) violates the
Second and Fourteenth Amendments of the U.S. Constitution and is

unconstitutionally vague.

PC 25850(a), on its face and as applied, penalizes the Second Amendment
Right to openly carry a loaded firearm in public. PLAINTIFF, like all persons who
MOTION FOR PRELIMINARY INJUNCTION
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fall within the scope of the Second Amendment, has the right to openly carry a
loaded firearm in non-sensitive public places for the purpose of self-defense and
for other lawful purposes. “In Nunn v. State, I Ga, 243, 251 (1846}, the Georgia
Supreme Court construed the Second Amendment as protecting the "natural right
of self-defence" and therefore struck down a ban on carrying pistols openly. Its
opinion perfectly captured the way in which the operative clause of the Second
Amendment furthers the purpose announced in the prefatory clause, in continuity
with the English right... Likewise, in State v. Chandler, 5 La. Ann. 489, 490
(1850), the Louisiana Supreme Court held that citizens had a right to carry arms
opehly: "This is the right guaranteed by the Constitution of the United States, and
which is calculated to incite men to a manly and noble defence of themselves, if
necessary, and of their country, without any tendency to secret advantages and
unmanly assassinations."” District of Columbia v. Heller, 554 U.S. 570 (2008) at
2809, 128 S. Ct. 2783; 171 L. Ed. 2d 637, 2008 U.S. LEXIS 5268.

The majority opinion in Heller does not say “...the right of law-abiding,
responsible citizens to use arms in defense of hearth and home." is “...the core of
the Second Amendment right...” It is Justice Breyer in his dissent which makes
that allusion at 2869 and even then he is referring to Justice Stevens’ dissent at
2846. The conclusion of the majority is that “self-defense” is the “central
component of the right itself.” Heller at 2801.

“Not surprisingly, the plurality opinion in the Court's later Second
Amendment case described the "central holding in Heller” as "the Second
Amendment protects a personal right to keep and bear arms for lawful purposes.”
McDornald v. City of Chicago, ___U.S. ___, 130 S.Ct. 3020, 3044, 177 L.Ed.2d
894 (2010)” US v. Potter, 630 F. 3d 1260 - Court of Appeals, 9th Circuit 2011

MOTION FOR PRELIMINARY INJUNCTION
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“At the time of the founding, as now, to "bear"‘meant to "carry." See
Johnson 161; Webster; T. Sheridan, A Complete Dictionary of the English
Language (1796); 2 Oxford English Dictionary 20 (2d ed.1989) (hereinafter
Oxford). When used with "arms," however, the term has a meaning that refers to
carrying for a particular purpose—confrontation. In Muscarello v. United States,
524 U.S. 125, 118 8.Ct. 1911, 141 L.Ed.2d 111 (1998), in the course of analyzing
the meaning of "carries a firearm" in a federal criminal statute, Justice GINSBURG
wrote that "[s]urely a most familiar meaning is, as the Constitution's Second
Amendment . . . indicate[s]: "wear, bear, or carry . . . upon the person or in the
clothing or in a pocket, for the purpose . . . of being armed and ready for
offensive or defensive action in a case of conflict with another person.™ Id., at
143, 118 S.Ct. 1911 (dissenting opinion) (quoting Black's Law Dictionary 214 (6th
ed.1998)). We think that Justice GINSBURG accurately captured the natural
meaning of "bear arms." Although the phrase implies that the carrying of the
weapon is for the purpose of "offensive or defensive action," it in no way connotes

patticipation in a structured military organization.” Heller at 2793 (emphasis
added).

“Both Heller and McDonald do say that "the need for defense of self, family,
and property is most acute" in the home, id. at 3036 (emphasis added); 554 U.S. at
628, 128 S.Ct. 2783, but that doesn't mean it is not acute outside the home. Heller
repeatedly invokes a broader Second Amendment right than the right to have a gun
in one's home, as when it says that the amendment "guarantee[s] the individual
right to possess and carry weapons in case of confrontation.” 554 U.S. at 592, 128
S.Ct. 2783. Confrontations are not limited to the home.” Moore v. Madigan, 702 F.
3d 933 - Court of Appeals, 7th Circuit 2012 at 936-937
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“...the Supreme Court made clear in Heller that it wasn't going to make the
right to bear arms depend on casualty counts, 554 U.S. at 636, 128 S.Ct. 2783, If
the mere possibility that allowing guns to be carried in public would increase the
crime or death rates sufficed to justify a ban, Heller would have been decided the
other way, for that possibility was as great in the District of Columbia as it is in
Illinois.” Moore at 939,

“...had Peterson challenged the Denver ordinance, he may have obtained a
ruling that allows him to carry a firearm openly while maintaining the state’s
restrictions on concealed carry. The specific constitutional challenge thus
delineates the proper form of relief and clarifies the particular Second Amendment
restriction that is before us.” Peterson v. Martinez, Court of Appeals, 10th Circuit
2013 at pg 20.

“The Second Amendment states in its entirety that "a well regulated Militia,
being necessary to the security of a free State, the right of the people to keep and
bear Arms, shall not be infringed" (emphasis added). The right to "bear" as distinct
from the right to "keep” arms is unlikely to refer to the home. To speak of
"bearing” arms within one's home would at all times have been an awkward usage.
A righf to bear arms thus implies a right to carry a loaded gun outside the home.”
Moore at 936.

The Second Amendment states: "A well regulated Militia, being necessary
to the security of a free State, the right of the people to keep and bear Arms, shall
not be infringed.” U.S. Const. amend. II. In Heller, the Supreme Court struck down
the District of Columbia's ban on handgun possession, concluding that the Second

Amendment "guarantee[s] the individual right to possess and carry weapons in
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case of confrontation." US v. Henry, 688 F. 3d 637 - Court of Appeals, 9th Circuit
2012 at 639-640,

In McDonald v. City of Chicago, 561 U.S. 3025, 130 8. Ct. 3020, 177 L. Ed.
2d 894 (2010) Justice Alito delivered the majority opinion for the court in which
he stated in the very first line of the decision “Two years ago, in District of
Columbia v. Heller, 554 U.S. ___, 128 S.Ct. 2783, 171 L.Ed.2d 637 (2008), we
held that the Second Amendment protects the right to keep and bear arms for the
purpose of self-defense, and we struck down a District of Columbia law that

banned the possession of handguns in the home.” (Emphasis added).

Justice Scalia’s majority opinion in Heller is 64»pages long. Justice Alito’s
majority opinion in McDonald is 45 pages long. Justice Scalia’s concurrence in
McDonald is 15 pages long. Justice Thomas’ opinion in McDonald is 56 pages
long. Nowhere, in either decision, does the majority even remotely suggest that
the scope of the Second Amendment is limited to the narrow confines of one’s
home. It was not until Section IV, page 56 of Heller that the court finally turned to

the D.C., in home handgun possession ban - “We turn finally to the law at issue
to the narrow confines of one’s home it could have done so with very few lines.

The California ban on openly carrying loaded firearms applies to all
incorporated cities as well as to prohibited areas of unincorporated county territory
which PC 17030 defines as “...any place where it is unlawful to discharge a
weapon.” Los Angeles County has a countywide ban on the discharge of a
weapon. Orange County has a ban on the discharge of a weapon in some
unincorporated county territory. San Bernardino County has no ban on the
discharge of a weapon in unincorporated county territory. Some counties provide
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vague exceptions for self-defense in their ordinances prohibiting the discharge of a
firearm while others like Los Angeles County do not have any self-defense

exception other than with imitation firearms.

California’s lone self-defense exception is Penal Code section 26045 which
states in pertinent part: (a) Nothing in Section 25850 is intended to preclude the
carrying of any loaded firearm, under circumstances where it would otherwise be
lawful, by a person who reasonably believes that any person or the property of any
person is in immediate, grave danger and that the carrying of the weapon is
necessary for the preservation of that person or property. (¢) As used in this
section, "immediate"” means the brief interval before and after the local law
enforcement agency, when reasbnably possible, has been notified of the danger and
before the arrival of its assistance. Coupled with the bans on openly carrying
unloaded firearms (PC 26350 & PC 26400) it is now impossible in most public
places to even possess an unloaded firearm, so even the unconstitutionally
restrictive threshold on carrying a loaded firearm only when one is in “immediate,

grave danger” is unavailable to PLAINTIFF and similarly situated individuals.

The only theoretical means available for private citizens to openly carry a
loaded firearm, specifically firearms with a barrel length less than 16 inches (PC
16530), is via a license issued pursuant to Penal Code sections 26150 & 26155 but
these can only be issued to residents of counties within counties with a population
of fewer than 200,000 people and these licenses are valid only in the county in
which they are issued. Given that 94% of the people in this state reside in counties
with a population of 200,000 or more persons, this is tantamount to a de jure ban
on openly carried firearms (loaded and unloaded) in incorporated cities, towns and
villages and in unincorporated county territory where the discharge of firearms is
prohibited. Even absent the population and residency restrictions, the issuing
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authorities have an unfettered discretion in the issuance of Open Carry licenses

(e.g., attorneys, bill collectors, insurance agents and brokers).

“...it is clear that the Framers and ratifiers of the Fourteenth Amendment
counted the right to keep and bear arms among those fundamental rights necessary
to our system of ordered liberty.” McDonald at 3042,

This disparate treatment is not limited to similarly situated individuals in
incorporated cities, unincorporated county territory, and counties with a population
0f 200,000 or more people. California Penal Code section 626.9 allows “...the
school district superinténdent, his or her designee, or equivalent school
authority...” to issue written permission slips to openly carry firearms within 1,000
feet of a K-12 public or private school. Similarly, retired peace officers are
generally exempt from the bans as are a host of special interest exemptions under

the Business and Professions Code.

“The phrase "public place" has not been used throughout the Penal Code
with a clear and uniform legislative meaning.” People v. Strider, 177 Cal. App. 4th
1393 - Cal: Court of Appeal, 2nd Appellate Dist., 3rd Div. 2009 at 1401, In the
context of carrying a loaded firearm in a public place, the court in Strider
concluded that a sufficiently high fence that encloses residential property and acts

as a barrier to public entry makes that residential property not a “public place.”

In short, each time PLAINTIFF so much as steps outside of his door onto his
private residential property with a firearm, loaded or unloaded, he is in violation of
the statues to which he seeks a preliminary injunction against while his neighbors
with a sufficiently tall fence (4.5 to 5 feet tall)~ fully enclosing their property, or
with permission from their local school (PC 626.9) or who are retired peace
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officers, ate who have a handgun carry license are not in violation of PC 25850.
This scenario does not even take into account a rhyriad of other factors such as
exemptions to the unloaded open carry bans (PC 26350 & 26400) which may apply
to PLAINTIFF’S neighbors who fall within one or more of the Business and
Professions Code exemptions but not to PLAINTIFF.,

The California Courts cannot even agrée on what constitutes a loaded
firearm. People v. Clark, 45 Cal. App. 4th 1147 - Cal: Court of Appeal, 4th
Appellate Dist., 1st Div. 1996 appeared to have restored the definition of a loaded
firearm to what it was before former Penal Code section 12031 was enacted. A
firearm is not loaded unless there is a live round in the firing chamber. “i.e., a shell
placed in a position ready to be fired.” id., at 1155, Rupfv. Yan, 102 Cal. Rptr. 2d
157 - Cal: Court of Appeal, 1st Appellate Dist., 2nd Div. 2000 on the other hand
concluded that an unloaded firearm is “loaded” if a magazine or clip containing
ammunition is attached to the firearm even though there is not a live round in the

firing chamber.

Let us not forget the reason the California Legislature enacted the ban on
openly carrying loaded firearms in public. It’s explicitly stated intent was to |
disarm African-Americans. In particular, African-American members of the Black
Panther Party for Self-Defense [Docket #1, Exhibits 2-4].

“While not all court decisions in the 19th century were as supportive of the
Second Amendment as was Nunn, no case from that century ruled that the Second
Amendment was anything other than an individual right.” Dave Kopel, “Guns in
the Dock” - http://www.davekopel.com/2 A/Mags/Guns-in-the-Dock.htm
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1 | “But to be in conflict with the constitution, it is not essential that the act

2 {{ should contain a prohibition against bearing arms in every possible form; it is the

3 || right to bear arms in defence of the citizens and the state, that is secured by the

4 || constitution, and whatever restrains the fuil and complete exercise of that right,

5 || though not an entire destruction of it, is forbidden by the explicit language of the

6 || constitution.” Bliss v. Commonwealith, 12 Ky. (2 Litt.) 90, 13 Am. Dec. 251 (1822)
7 {{pg 92.

9 “Writing for the court in an 1825 libel case, Chief Justice Parker wrote: "The
10 || liberty of the press was to be unrestrained, but he who used it was to be responsible
1 {{in cases of its abuse; like the right to keep fire arms, which does not protect him

12 || who uses them for annoyance or destruction." Commonwealth v. Blanding, 20

13 || Mass. 304, 313-314. The analogy makes no sense if firearms could not be used for
14 |l any individual purpose at all. See also Kates, Handgun Prohibition and the Original
15 || Meaning of the Second Amendment, 82 Mich. L.Rev. 204, 244 (1983) (19th-

t6 || century courts never read "common defence” to limit the use of weapons to militia
17 {| service).” Heller at 2803

19 “More importantly, seven years earlier the Tennessee Supreme Court had
20 || treated the state constitutional provision as conferring a right "of all the free
21 || citizens of the State to keep and bear arms for their defence,” Simpson, 13 Tenn.
22 ||356, 5 Yer., at 360" Heller at 2809 citing Simpson v. State, 13 Tenn. (5§ Yer.) 356
23 || (1833)
24
25 Although the Ninth Circuit has yet to articulate a level of scrutiny for the
26 || carrying of concealed weapons, most of its Federal sister circuits and the State of
27 || California have applied intermediate scrutiny to this presumptively lawful
28 || prohibition. Even Judge Posner’s decision in Moore stated that Illinois can
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13

SER000109



10

1

12

13

14

15

16

19

20

21

22

23

24

25

26

27

28

se 2:11-cv-09916-SJO-SS  Document 86  Filed 04/10/13 Page 19 of 26 Page ID.#:10

prohibit concealed carry pursuant to Heller if it wants to but did not articulate a
level of scrutiny. This is not a concealed carry case, it is an Open Carry case. But
even the 1924 California State Supreme Court in /n Re Rameriz 193 Cal. 633; 226
P. 914; 1924 Cal. LEXIS 351; 34 A.L.R. 51 which has been cited directly or
indirectly in upholding convictions for unlicensed concealed carry ever since
quoted Nunn v. State (cited as Nunn v, Georgia) the same as Heller did and
remarked that an absolute prohibition on the right might be held to infringe a
fundamental right. McDonald has already held that the Second Amendment right
is fundamental and applicable to all state and local governments through the
Fourteenth Amendment. Most recently in Mitchell, a concealed carry case, the
California Courts said “Because the statute regulates but does not completely ban

the carrying of a sharp instrument, we subject it to intermediate scrutiny.”

Even the municipal ordinance struck down in Heller was not a complete ban
as it exempted in-home possession of handguns by some persons and the plaintiff
himself had a license to openly carry a handgun in public. In such cases, such as
existed in the District of Columbia and now exists in California, the Open Carry
bans at issue cannot survive any level of scrutiny. Indeed, given the stated intent
of California’s Loaded Open Carry ban to disarm the African-American members
of the Black Panther Party for Self-Defense, the law was unconstitutional the
moment it was passed in July of 1967. The author of the Unloaded Open Carry
bans argued on the Assembly and Senate floors that “You don’t need a gun to buy
a cheeseburger.” How could this possibly survive even rational review were

rational review even permissible? At a minimum, strict scrutiny is required.

When PC 25850(a) was first enacted as PC 12031(a) in 1967 (subsequently
PC 12031(a)(1)) it was intended to ban openly carried loaded firearms. California
Penal Code section 654 prohibited punishment for more than one crime and
MOTION FOR PRELIMINARY INJUNCTION
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California has had statewide regulation of carrying firearms concealed dating back
to 1917. In 1969, it was held that PC 12031 (now PC 25850(a) in part) could be
applied to any number of other offenses, including concealed carry, see People v.
Harrison (1969) 1 Cal.App.3d 115 [81 Cal.Rptr. 396]. In 2012, the California
Supreme Court held that “Because defendant's convictions were based on a single
act, section 654 prohibits multiple punishment. As previously noted, we overrule
In re Hayes, supra, 70 Cal.2d 604, and disapprove People v. Harrison, supra, 1

Cal.App.3d 115.” People v. Jones, 278 P. 3d 821 - Cal: Supreme Court 2012 at
360. ‘

Jones greatly simplifies the constitutional analysis of PC 25850(a). Unless
the California legislature modifies PC 654, a person may not be punished with
multiple violations of the Penal Code (or Penal Code and infractions) for the same
act, “Defendant Jarvonne Feredell Jones, a convicted felon, carried a loaded and
concealed firearm. We must decide to what extent, if any, he may be punished
separately for the crimes of possession of a firearm by a felon, carrying a readily
accessible concealed and unregistered firearm, and carrying an unregistered loaded
firearm in public, The question requires us to interpret Penal Code section 654...
which prohibits multiple punishment for "[a]n act ... that is punishable in different
ways by different provisions of law." Because different provisions of law punish in
different ways defendant's single act, we conclude that section 654's plain language
prohibits punishment for more than one of those crimes.” Jones at 352 (footnote
omitted). PC 25850(a) should be construed as the legislature intended when the
language of the statute was first enacted in 1967, as a ban on openly carrying
loaded firearms in public. Given that Open Carry is the right guaranteed by the
Constitution (Heller at 2809 & 2816-2817) and PC 25850(a) can no longer be used

as a separate included charge for unlawful concealed carry of a firearm (or for any

MOTION FOR PRELIMINARY INJUNCTION
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other application which lies outside of the scope of the Second Amendment), an
injunction should be issued against PC 25850(a).

The California Courts cannot agree on what constitutes a loaded firearm.
The definition of a “public place” is similarly unclear to them. Most of the former
subsections of PC 12031 are now scattered throughout the penal code. No person
of reasonable intelligence can possibly know when he is in violation of the statute
and the statute serves no purpose but to prohibit and inhibit the lawful exercise of a
fundamental, enumerated right.

“A statute which, under the pretence of regulating, amounts to a destruction
of the right, or which requires arms to be so borne as to render them wholly useless
for the purpose of defence, would be clearly unconstitutional.” State v. Reid, 1 Ala.
612,35 Am, Dec. 44 (1840) pgs 616-617. See also Heller at 2818,

B. Plaintiff is likely to succeed in his claim that PC 25850(b) violates the

Fourth Amendment of the U.S. Constitution

PC 25850(b), on its face and as applied, penalizes the Fourth Amendment
right to be free from unreasonable searches and seizures. California Penal Code
section 25850(b) (formerly PC 1203 1(e)) was originally written in 1967. It is will
established law that “Mere refusal to consent to a stop or search does not give rise
to reasonable suspicion or probable cause. People do not have to voluntarily give
up their privacy or freedom of movement, on pain of justifying forcible deprivation|
of those same liberties if they refuse.” US v. Fuentes, 105 F. 3d 487 - Court of
Appeals, 9th Circuit 1997 at 490.

PC 25850(b) clearly states: “Refusal to allow a peace officer to inspect a
firearm pursuant to this section constitutes probable cause for arrest for violation of
MOTION FOR PRELIMINARY INJUNCTION
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this section.”

C. Plaintiff Is Likely To Succeed In His Claim That PC 26350 & PC

26400 Violate the Second & Fourteenth Amendments of the U.S.

Constitution.

PC 26350 and PC 26400 on their face and as applied, penalize the Second
Amendment Right to openly carry a firearm in public. The argument against PC
25850(a) applies equally to PC 26350 & PC 26400 and is fully incorporated herein
by reference. Firearms were often carried unloaded, in the pre-PC 12031
traditional sense of the word (no live round in the firing chamber) for personal
safety reasons. Although most firearms manufactured today have modern safeties
which prevent the accidental discharge of firearms, there are tens of millions of
firearms which do not, including some owned by PLAINTIFF, The Second
Amendment guarantees the right to openly carry a firearm, it does not require that
a firearm be openly carried in an unsafe manner. PC 26350 and PC 26400 make it
a crime to openly carry an unloaded firearm. Additionally, a preliminary
injunction issued against PC 26350 & PC 26400 would preserve the status quo
which existed in California for over 160 years including when PLAINTIFF’S
action was first filed on November 30, 2011.

II. PLAINTIFF WILL SUFFER IRREPARABLE HARM IF INJUNCTIVE
RELIEF IS DENIED
1t is well established that the deprivation of constitutional rights
"unquestionably constitutes irreparable injury." Elrod v. Burns, 427 U.S. 347, 373,
96 S.Ct. 2673, 49 L.Ed.2d 547 (1976). PLAINTIFF and similarly situated private
citizens in the State of California have a fundamental, enumerated Second
Amendment right to openly carry fully functional firearms (loaded and unloaded)
on his own property, in his motor vehicle and in non-sensitive public places.
PLAINTIFF and all persons have a Fourth Amendment right to be free from
MOTION FOR PRELIMINARY INJUNCTION
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unreasonable searches and seizures as well as a Fourteenth Amendment right to
equal protection under the law. The question of whether PLAINTIFF, residing in
California, and similarly-situated individuals enjoy Second and Fourteenth
Amendment rights is an easy one — the Supreme Court has ruled that they do. ". ..
‘[TThe people’ protected by the . . . Second [Amendment] . . . refers to a class of
persons who are part of a national community or who have otherwise developed

sufficient connection with this country to be considered part of that community.”

who are legally in the country. See United States ex rel. Turner v. Williams, 194
U.S. 279, 292 (1904). Even illegal aliens then-presently in the Country receive
protection under the Fourteenth Amendment’s Due Process Clause. (See, e.g.,
Zadvydas v. Davis, 553 U.S. 678, 693 (2001)). PLAINTIFF is prohibited from
openly carrying even an unloaded long gun on his private residential property
while an illegal alien a few blocks away in unincorporated county territory is not
prohibited. He can legally stand in his front yard with an unloaded firearm
(regardless of whether or not his property is fully enclosed by a tall fence) whereas
PLAINTIFF would be subject to arrest, prosecution, fine and imprisonment for the

same act because he resides in an incorporated city.

III. THE BALANCE OF THE EQUITIES TIPS SHARPLY IN FAVOR OF
GRANTING A PRELIMINARY INJUNCTION AND AN INJUNCTION IS
IN THE PUBLIC INTEREST

PLAINTIFF is certain to prevail on the merits, Absent relief he and similarly
situated individuals will continue to suffer irreparable injury in the loss of his
Second, Fourth and Fourteenth Amendment rights, if not actual physical harm. The
State has no legitimate interest in the prohibition; and the public interest strongly
favors equal protection of the law, and the respecting of fundamental rights, to say
nothing of the ability of all qualified California residents to defend themselves on

MOTION FOR PRELIMINARY INJUNCTION
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| public places. The balance of interests could not more compiletely tilt in favor of

immediate injunctive relief. DEFENDANT HARRIS has argued that it is
hypothetical that PLAINTIFF would be arrested and prosecuted for openly
carrying a firearm in public and that it is only “theoretically possible” she could
prosecute PLAINTIFF under section 25850 while at the same time has not
promised she will not prosecute or otherwise enforce or assist in the enforcement
of the laws at issue. Indeed, DEFENDANT HARRIS’ failure to intervene in
PLAINTIFF’S own unlawful arrest and prosecution for lawfully openly carrying
an unloaded firearm by the DEFENDANT CITY OF REDONDO BEACH in
which she has both the power and duty to intervene and dismiss the case, proves
her antipathy to the Second Amendment and the Heller decision which she has
publicly derided. DEFENDANT HARRIS implies that she does not enforce
California’s ban on openly carrying firearms in public. DEFENDANT HARRIS

cannot be harmed by an order enjoining an action she will not take.

Furthermore, the injunction would be very narrow. It does not enjoin
DEFENDANT HARRIS from enforcing any valid state laws prohibiting the
carrying of firearms or weapons (openly or concealed, loaded or unloaded); in any
sensitive public place such as schools and government buildings, by convicted
felons or other prohibited persons, by persons who use illegal drugs, by persons
who are mentally ill, by persons who are gang members or any of the
presumptively lawful regulatory measures mentioned in Heller at 2816-2817.
Neither would it enjoin DEFENDANT HARRIS from enforcing any valid state
laws regulating the possession of “dangerous and unusual” weapons. Neither
would it enjoin DEFENDANT HARRIS from enforcing any valid state laws
prohibiting the brandishing of weapons. The California Penal code section
regulating the possession, use and carrying of weapons is over 200 pages in length

MOTION F. OR PRELIMINARY INJUNCTION
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and that does not even include the Business and Professions Code, Health and

Safety Code, Government Code or twenty-six other California Law Code sections.

The Ninth Circuit has held that when plaintiffs challenge state action that
affects the general public seeking to exercise constitutional rights, as PLAINTIFF
does here for himself and California residents seeking the right to Openly Carry a
firearm for the purpose of self-defense and for other lawful purposes, “the balance
of equities and the public interest thus tip sharply in favor of enjoining the
ordinance.” Klein v. City of San Clemente, 584 F.3d 1196, 1208 (9th Cir. 2009).
And DEFENDANT HARRIS “cannot reasonably assert that [she] is harmed in
any legally cognizable sense by being enjoined from constitutional violations.”
Haynes v. Office of the Attorney General Phill Kline, 298 F. Supp. 2d 1154, 1160
(D. Kan. Oct. 26, 2004) (citing Zepeda v. U.S. Immig. & Naturaliz. Serv., 753 F.2d
719, 727 (9th Cir. 1983)).

CONCLUSION

PLAINTIFF has met all four factors for the issuance of a preliminary
injunction. Therefore, PLAINTIFF respectfully requests that the Court grant his
Motion for a Preliminary Injunction barring the enforcement of California Penal
Code sections 25850(a), 25850(b), 26350 and 26400,

Dated: April 8,2013 Respectfully submitted,

o
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By: Charles Nichols
PLAINTIFF in Pro Per

PO Box 1302

Redondo Beach, CA 90278
V(I)&I/?e (424) 634-7381

CharlesNichols@Pykrete.info
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I hereby certify that a true and correct copy of MEMORANDUM OF POINTS
AND AUTHORITIES IN SUPPORT OF PLAINTIFF’S MOTION FOR A
PRELIMINARY INJUNCTION was served via United States Mail, postage prepaid,
on this_9_, day of April, 2013; on the following: ‘

KAMALA D. HARRIS

Attorney General of California

PETER K. SOUTHWORTH

Supervising Deputy Attorney General

JONATHAN M. EISENBERG

Deputy Attorney General
.State Bar No. 184162

300 South Spring Street, Suite 1702

Los Angeles, CA 90013

Attorneys for Defendant California Attorney General Kamala Harris

AND

T. PETER PIERCE

LISA BOND

AARON C. O'DELL

RICHARDS WATSON & GERSHON

A Professional Corporation

355 South Grand Avenue, 40 Floor

Los Angeles, California 90071-3101

Attorney for Defendants:

CITY OF REDONDQO BEACH and DOES 1to 10
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Charles Nichols
Plaintiff, In Pro Per
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Redondo Beach CA 60278

Voice: (424) 634-7381

E-Mail; CharlesNichols@Pykrete.info
In Pro Per

Charles Nichols,
PLAINTIFF,
vs. ,
KAMALA D. HARRIS, Attorney

General, in her official capacity as

| Attorney General of California, CITY

OF REDONDO BEACH and DOES 1
to 10,
Defendants.
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United States District Court

Central District of California

Case No.: CV-11-9916 SJO (SS)

DECLARATION OF CHARLES
NICHOLS IN SUPPORT OF
PLAINTIFF’S MOTION FOR A
PRELIMINARY INJUNCTION

Date: May 20, 2013
Time: 1000 a.m,
Location: United States Courthouse
orth Spring Street
Los Angeles, CA 90012-4701
Courtroom: 1 - 2nd Floor
Judge: Samuel James Oter:
Date Action Filed: November 30,2011
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DECLARATION OF CHARLES NICHOLS

I, Charles Nichols, submit this declaration in support of Plaintiff’s Motion
for a Preliminary Injunction. I make this declaration of my own personal
knowledge and if called as a witness I could and would testify competently to the
truth of the matters set forth herein.

1. Tam aresident of Los Angeles County and a natural born citizen of
the United States and I am fifty-three years of age.

2. I am not prohibited under Federal or California law from receiving or

possessing firearms.

3. Thave violated the laws at issue in the past and have articulated a

concrete plan to violate them in the future.

4.  Iam presently being prosecuted for openly carrying a firearm in
violation of a City of Redondo Beach municipal ordinance even though 1 was
openly carrying the firearm in the beach zone of the city which is exempt from the
ordinance (all coastal parklands are exempt by the city’s own municipal
ordinances) and despite the findings of Magistrate Judge Suzanne Segal and
Federal District Court Judge Samuel James Otero that the State of California had
preempted local regulations concerning the carrying of firearms. According to the
City Attorney whose City Prosecutor reports to him, the city’s ban applies to all

weapons in all public places of the city.

5. On October 24, 2012 California Superior Court judge David Sotelo

denied my demurrer to the criminal charge stating “Given the uniqueness of the

3
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City of Redondo Beach as (sic) beach bommunity immediately west of cities such
as Los Angeles, Compton and Carson, its’ (sic) parks on the Pacific Ocean

shoreline draw visitors not just (sic) these cities but every county, city and
neighborhood.”

6.  The black population of the City of Redondo Beach is 2.8%. Only
25.9% of Compton is white. Only 23.8% of Carson is white. The portions of the
City of Los Angeles immediate east of Redondo Beach are similarly predominantly,
minority. The Cities of Torrance and Lomita which were not mentioned by judge
Sotelo are also immediately to the east of the City of Redondo Beach. Torrance
has a black population of 2.7%. Lomita has a black population of 5.3%. These
figures were obtained from the U.S. Census website reflecting the 2010 Census.

7.  OnMay 21, 2011 I was stopped against my will by Redondo Beach
police officers who took my long gun against my clear and vocal refusal to consent
to the search. Redondo Beach Police Officer Todd Heywood performed a
“chamber check” to see if the firearm was unloaded pursuant to California Penal
Code section 25850 and then subsecjuently confiscated my firearm, carrying case,
padlock and key thereby depriving me of my only means of self-defense even
though the City of Redondo Beach has been aware since at least December 6, 2011
that I have a documented death threat against me. The unloaded firearm was also
seized during the course of a peaceful protest. The protest was coordinated with
the Redondo Beach City Attorney and Police Chief in advance.

8. I sustained a severe back injury in a riding accident in August of 2002
leaving me partially disabled. 1 am not physically able to defend myself other than

with a firearm. Current California law prevents me from openly carrying a firearm
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in case of confrontation for the purpose of self-defense. This includes self-defense

with a less-lethal Taser which California defines as a “firearm.”

9.  This leaves under California law the only means of self-defense; a
knife openly carried. However, some California cities such as the City of Redondo
Beach and the City of Los Angeles have made it a crime to openly carry a knife
which leaves me completely defenseless in those communities even if I were
physically able to defend myself with a knife.

10.  California law prohibits the issuance of licenses to openly carry a
handgun to counties with a population of fewer than 200,000 people. These
licenses are only theoretically available to residents of those counties and are only

valid within the county within which they are issued.

11. T asked for an application and license to openly carry a loaded
handgun from the Redondo Beach police chief who denied my request citing
California Penal Code section 26155 through his then attorney, the City Attorney
for Redondo Beach.

12. My public defender has stated in open court that he cannot provide me
with a competent defense. The presiding judge, “Chet” Taylor did not replace my
public defender.

13.  The only motion to dismiss the criminal case against me filed by my
public defender referenced but a single sentence from Assembly Bill 1527, a 15
page bill which made it a crime to openty carry an unloaded long gun in

incorporated cities. The motion is based on state preemption.
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14. The sections of the California Penal code alone regulating the
possession, use and carrying of weapons is over 200 pages long. Given that the
municipal ordinance 1 am being charged with violating bans all weapons, a proper

preemption motion would have been significantly longer.

15. My public defender has thus far refused to file a motion based on the
First and Second Amendments to the US Constitution saying that he and his office
(the Los Angeles County Public Defenders Office) does not believe that the
Second Amendment is a fundamental right despite the U.S. Supreme Court,
Federal Courts and California’s own state courts saying that the Second
Amendment is a fundamental right. And despite the fact that prior to the Heller
decision, the California Supreme court had recognized the carrying of firearms as a

fundamental right, albeit one subject to rational review, since 1924.

16. My own personal experience has proven that California police,
prosecutors and judges do not obey their own laws. I cannot receive a fair trial.

My only recourse is through the Federal courts.

17.  To the best of my knowledge, the exhibits are true and correct.

Executed in the United States on April 8, 2013,

Ol

By: Charles Nichols

P F in Pro Per

PO Box 1302

Redondo Beach, CA 90278
%7010531(424) 634-7381

M
CharlesNichols@Pykrete.info
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of DECLARATION OF CHARLES
NICHOLS IN SUPPORT OF PLAINTIFF’S MOTION FOR A PRELIMINARY
INJUNCTION was served via United States Mail, postage prepaid, on this_9_, day of
April, 2013; on the following:

KAMALA D. HARRIS

Attorney General of California

PETER K. SOUTHWORTH

Supervising Deputy Attorney General

JONATHAN M. EISENBERG

Deputy Attorney General

State Bar No. 184162

300 South Spring Street, Suite 1702

Los Angeles, CA 90013

Attorneys for Defendant California Attorney General Kamala Harris

AND

T. PETER PIERCE

LISABOND

AARON C. ODELL

RICHARDS WATSON & GERSHON

A Professional Corporation

355 South Grand Avenue, 40® Floor

Los Angeles, California 90071-3101

Attorney for Defendants:

CITY OF REDONDOQ BEACH and DOES 1 to 10

Gl

Charles Nichols
Plaintiff, In Pro Per
Case No. CV-11-9916 SJO (SS)
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KAMALAD. HARRIS
Attorney General of California
MARK R. BECKINGTON
Superv1s1n%?eEputy Attorney General
JONATHAN M. EISENBERG
Deputy Attorney General
State Bar No. 184162

300 South Spring St., Ste. 1702

Los Angeles, CA 90013

Telephone: (313 897-6505

Fax: _821_3) 897-1071

E-mail:
Attomey%or Defendant Ca
General Kamala D. Harris

jonathan eisenberg@doj.ca.gov
ifornia Attorney

IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION

CHARLES NICHOLS,
Plaintiff,
v.

EDMUND G. BROWN, Jr., in his
official capacity as Governor of
California, KAMALA D. HARRIS,
Attorney éeneral, in her official
capacity as Attorney General of
California, CITY OF REDONDO
BEACH, CITY OF REDONDO
BEACH POLICE DEPARTMENT,
CITY OF REDONDO BEACH
POLICE CHIEF JOSEPH
LEONARDI and DOES 1 to 10,

Defendants.

CV-11-09916 SJO (SS)

DEFENDANT KAMALA D.
HARRIS’S ANSWER TO
PLAINTIFF CHARLES
NICHOLS’S SECOND AMENDED
COMPLAINT

Trial Date:
Action Filed:

Not Yet Set
Nov. 30,2011

Defendant Kamala D. Harris, Attorney General of the State of California (the

“Attorney General™), answers the second amended complaint herein of Plaintiff

Charles Nichols (“Nichols™) as follows:
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JURISDICTION AND VENUE

1. Answering enumerated paragraph 1, the Attorney General understands

and contends that the paragraph contains assertions or statements of law only and
does not require an answer, yet denies each and every allegation of the paragraph.

2. Answering enumerated paragraph 2, the Attorney General understands
and contends that the paragraph contains assertions or statements of law only and
does not require an answer, yet denies each and every allegation of the paragraph.

PARTIES

3. Answering enumerated paragraph 3, the Attorney General admits that
Nichols is a natural person, i.e., a human being, but, for lack of sufficient
information, knowledge, and belief, denies each and every other allegation of the
paragraph. |

4, Answering enumerated paragraph 4, the Attorney General admits that,
since January 3, 2011, she has been (and presently is) the Attorney General of the
State of California, and further that she must comply with her legal obligations as
the Attorney General of the State of California, which legal obligations are found in
various sources, including the U.S. Constitution, the California Constitution,
statutes, and case law, which sources speak for themselves. The Attorney General
denies each and every other allegation of the paragraph.

5. Answering enumerated paragraph 5, the Attorney General admits that
Co-Defendant City of Redondo Beach (“Redondo Beach™) “is and was a duly
organized public entity...existing under the laws of the State of California.” The
Attorney General is informed and believes, and on that basis admits, that, at all
times relevant to the present case, Redondo Beach employed police officers and
city prosecutors. For lack of sufficient information, knowledge, and belief, the
Attorney General denies each and every other allegation of the paragraph.

6. Answering enumerated paragraph 6, the Attorney General understands

the paragraph merely to re-allege prior paragraphs, and the Attorney General

2
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correspondingly incorporates herein her prior responses to those paragraphs, and
denies each and every other allegation of the instant paragraph, to the extent such
other allegations were made.

BACKGROUND ALLEGATIONS

7. Answering enumerated paragraph 7, the Attorney General understands

and contends that the paragraph contains assertions or statements of law only and
does not require an answer, yet the Attorney General admits that the U.S. Supreme
Court issued the decision known as District of Columbia v. Heller, 554 U.S. 470
(2008), which decision speaks for itself, and denies each and every other allegation
of the paragraph.

8. Answering enumerated paragraph 8, the Attorney General understands
and contends that the paragraph contains assertions or statements of law only and
does not require an answer, yet the Attorney General admits that Nichols is not
challenging the constitutionality of, or the constitutionality of enforcement of,
certain state or federal laws, and denies each and every other allegation of the
paragraph.

9. Answering enumerated paragraph 9, the Attorney General understands
and contends that the paragraph contains assertions or statements of law only and
does not require an answer, yet the Attorney General admits the existence of the
legal authorities to which the paragraph appears to refer, which legal authorities
speak for themselves, and denies each and every other allegation of the paragraph.

10.  Answering enumerated paragraph 10, the Attorney General
understands and contends that the paragraph contains assertions or statements of
law only and does not require an answer, yet the Attorney General admits the
existence of the legal authorities to which the paragraph appears to refer, which
legal authorities speak for themselvés, and denies each and every other allegation of
the paragraph, and denies each and every other allegation of the paragraph.

11.  Answering enumerated paragraph 11, the Attorney General

3
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understands and contends that the paragraph contains assertions or statements of
law only and does not require an answer, yet the Attorney General admits the
existence of the legal authorities to which the paragraph appears to refer, which
legal authorities speak for themselves, and denies each and every other allegation of
the paragraph, and denies each and every other allegation of the paragraph.

12. Answering enumerated paragraph 12, the Attorney General admits that
she complies with her responsibilities set forth in the California Penal Code. The
paragraph appears to contain assertions or statements of law that, the Attorney
General understands and contends, do not require an answer, yet the Attorney
General admits the existence of the legal authorities to which the paragraph appears
to refer, which legal authorities speak for themselves, and denies each and every
other allegation of the paragraph. 4

13.  Answering enumerated paragraph 13, the Attorney General
understands and contends that the paragraph contains assertions or statements of
law only and does not require an answer, yet the Attorney General admits the
existence of the legal authorities to which the paragraph appears to refer, which
legal authorities speak for therﬁselves, and denies each and every other allegation of
the paragraph.

STATE LAWS AND COUNTY ORDINANCES
14.  Answering enumerated paragraph 14, the Attorney General

understands the paragraph merely to re-allege prior paragraphs, and the Attorney
General correspondingly incorporates herein her prior responses to those
paragraphs, and denies each and every other allegation of the instant paragraph, to
the extent such other allegations were made.

15. Answering enumerated paragraph 15, the Attorney General
understands and contends that the paragraph merely restates a statute, which speaks
for itself, and on that basis the Attorney General denies each and every allegation of

the paragraph.

SER000127




Case 2:11-cv-09916-SJO-SS Document 91 Filed 04/16/13 Page 5 of 21 Page ID #:1210

O 0 2 O i & W N =

NN NN NN NN N e e e e e e e ped e
0 03 AN bR WD O Y 0NN WO

16.  Answering enumerated paragraph 16, the Attorney General
understands and contends that the paragraph merely restates a statute, which speaks
for itself, and on that basis the Attorney General denies each and every allegation of
the paragraph.

17.  Answering enumerated paragraph 17, the Attorney General
understands and contends that the paragraph merely restates a statute, which speaks
for itself, and on that basis the Attorney General denies each and every allegation of
the paragraph.

18.  Answering enumerated paragraph 18, the Attorney General
understands and contends that the paragraph merely restates a statute, which speaks
for itself, and on that basis the Attorney General denies each and every allegation of
the paragraph.

19.  Answering enumerated paragraph 19, the Attorney General
understands and contends that the paragraph merely restates a statute, which speaks
for itself, and on that basis the Attorney General denies each and every allegation of
the paragraph.

20. Answering enumerated paragraph 20, the Attomey General
understands and contends that the paragraph merely restates a statute, which speaks
for itself, and on that basis the Attorney General denies each and every allegation of
the paragraph.

21. Answering enumerated paragraph 21, the Attorney General
understands and contends that the paragraph merely restates a statute, which speaks
for itself, and on that basis the Attorney General denies each and every allegation of
the paragraph.

22.  Answering enumerated paragraph 22, the Attorney General
understands and contends that the paragraph merely restates a statute, which speaks
for itself, and on that basis the Attorney General denies each and every allegation of

the paragraph.
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23. Answering enumerated paragraph 23, the Attorney General
understands and contends that the paragraph merely restates a statute, which speaks
for itself, and on that basis the Attorney General denies each and every allegation of
the paragraph. |

24,  Answering enumerated paragraph 24, the Attorney General
understands and contends that the paragraph merely restates a statute, which speaks
for itseif, and on that basis the Attorney General denies each and every allegation of
the paragraph.

25.  Answering enumerated paragraph 25, the Attorney General
understands and contends that the paragraph merely restates a statute, which speaks
for itself, and on that basis the Attorney General denies each and every allegation of
the paragraph.

26. Answering enumerated paragraph 26, the Attorney General
understands and contends that the paragraph merely restates a statute, which speaks
for itself, and on that basis the Attorney General denies each and every allegation of
the paragraph.

27. Answering enumerated paragraph 27, the Attorney General
understands and contends that the paragraph merely restates a statute, which speaks
for itself, and on that basis the Attorney General denies each and every allegation of
the paragraph.

28.  Answering enumerated paragraph 28, the Attorney General
understands and contends that the paragraph merely restates a statute, which speaks
for itself, and on that basis the Attorney General denies each and every allegation of
the paragraph.

29. Answering enumerated paragraph 29, the Attorney General
understands and contends that the paragraph merely restates a statute, which speaks
for itself, and on that basis the Attorney General denies each and every allegation of

the paragraph.
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30. Answering enumerated paragraph 30, the Attorney General
understands and contends that the paragraph merely restates a statute, which speaks
for itself, and on that basis the Attorney General denies each and every allegation of
the paragraph.

31. Answering enumerated paragraph 31, the Attorney General
understands and contends that the paragraph merely restates a statute, which speaks
for itself, and on that basis the Attorney General denies each and every allegation of
the paragraph.

32. Answering enumerated paragraph 32, the Attorney General
understands and contends that the paragraph merely restates a statute, which speaks
for itself, and on that basis the Attorney General denies each and every allegation of
the paragraph.

33. Answering enumerated paragraph 33, the Attorney General
understands and contends that the paragraph merely restates an ordinance, which
speaks for itself, and on that basis the Attorney General denies each and every
allegation of the paragraph.

34. Answering enumerated paragraph 34, the Attorney General
understands and contends that the paragraph merely restates an ordinance, which
speaks for itself, and on that basis the Attorney General denies each and every
allegation of the paragraph.

FACTS

35. Answering enumerated paragraph 35, the Attorney General
understands the paragraph merely to re-allege prior paragraphs, and the Attorney
General correspondingly incorporates herein her prior responses to those
paragraphs, and denies each and every other allegation of the instant paragraph, to
the extent such other allegations were made. |

36. Answering enumerated paragraph 36, the Attorney General admits that
she has not specifically instructed Redondo Beach in how to construe the local

7
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ordinances mentioned or tried to intervene in Redondo Beach’s criminal
prosecution of Nichols. The paragraph appears to contain assertions or statements
of law that, the Attorney General understands and contends, do not require an
answer, yet the Attorney General admits the existence of the legal authorities to
which the paragraph appears to refer, which legal authorities speak for themselves,
and denies each and every other allegation of the paragraph.

37. Answering enumerated paragraph 37, the Attorney General admits that
she has not specifically instructed Redondo Beach in how to construe the local
ordinances mentioned or tried to intervene in Redondo Beach’s criminal
prosecution of Nichols. The paragraph appears to contain assertions or statements
of law that, the Attorney General understands and contends, do not require an
answer, yet the Attomey General admits the existence of the legal authorities to
which the paragraph appears to refer, which legal authorities speak for themselves,
and denies each and every other allegation of the paragraph.

38. Answering enumerated paragraph 38, the Attorney General admits that
she has not specifically instructed Redondo Beach in how to construe the local
ordinances mentioned. The paragraph appears to contain assertions or statements
of law that, the Attorney General understands and contends, do not require an
answer, yet the Attorney General admits the existence of the legal authorities to
which the paragraph appears to refer, which legal authorities speak for themselves,
and denies each and every other allegation of the paragraph.

39. Answering enumerated paragraph 39, the Attorney General admits that
the Office of the Attorney General publishes California crime statistics information,
which publications speak for themselves. The paragraph appears to contain
assertions or statements of law that, the Attorney General understands and
contends, do not require an answer, yet the Attorney General admits the existence
of the legal authorities to which the paragraph appears to refer, which legal

authorities speak for themselves, and denies each and every other allegation of the

8
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paragraph.

40. Answering enumerated paragraph 40, the Attorney General admits that
the Califofnia Department of Justice has one database or more containing
information about arrests made for “weapons offenses,” and denies each and every
other allegation of the paragraph.

41. Answering enumerated paragraph 41, the Attorney General admits that
the Office of the Attorney General “has participated in [the] enforcement”
(although that phrase is ambiguous) of California Penal Code section 25850. The
paragraph appears to contain assertions or statements of law that, the Attorney
General understands and contends, do not require an answer, yet the Attorney
General admits the existence of the legal authorities to which the paragraph appears
to refer, which legal authorities speak for themselves, and denies each and every
other allegation of the paragraph.

42.  Answering enumerated paragraph 42, the Attorney General admits
that, in the past, the Office of the Attorney General “has participated in the
enforcement™ (although that phrase is ambiguous) of California Penal Code
sections 25850, 26350, 26150, and 26155. The paragraph appears to contain
assertions or statements of law that, the Attorney General understands and
contends, do not require an answer, yet the Attorney General admits the existence
of the legal authorities to which the paragraph appears to refer, which legal
authorities speak for themselves, and denies each and every other allegation of the
paragraph.

43,  Answering enumerated paragraph 43, the Attorney General

| understands and contends that the paragraph contains assertions or statements of

law only and does not require an answer, yet the Attorney General admits the
existence of the legal authorities to which the paragraph appears to refer, which
legal authorities speak for themselves, and denies each and every other allegation of

the paragraph.
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44,  Answering enumerated paragraph 44, the Attorney General
understands and contends that the paragraph contains assertions or statements of
law only and does not require an answer, yet the Attorney General admits the
existence of the legal authorities to which the pa:ragraph‘ appears to refer, which
legal authorities speak for themselves, and denies each and every other allegation of
the paragraph.

45.  Answering enumerated paragraph 45, the Attorney General admits that
she has not tried to intervene in Redondo Beach’s criminal prosecution of Nichols.
The paragraph appears to contain assertions or statements of law that, the Attorney
General understands and contends, do not require an answer, yet the Attorney
General admits the existence of the legal authorities to which the paragraph appears |.
to refer, which legal authorities speak for themselves, and, for lack of sufficient
information, knowledge, and belief, denies each and every other allegation of the
paragraph.

46. Answering enumerated paragraph 46, for lack of sufficient
information, knowledge, and belief, the Attorney General denies each and every
other allegation of the paragraph.

47.  Answering enumerated paragraph 47, the Attorney General admits that
she complies with her responsibilities set forth in the California Penal Code. The
paragraph appears to contain assertions or statements of law that, the Attorney
General understands and contends, do not require an answer, yet the Attorney
General admits the existence of the legal authorities to which the paragraph appears
to refer, which legal authorities speak for themselves, and, for lack of sufficient
information, knowledge, and belief, denies each and every other allegation of the
paragraph. ' |

48.  Answering enumerated paragraph 48, the Attorney General admits that
Nichols “obtained a Law Enforcement Gun Release” letter from the California

Department of Justice, and that the Attorney General has not instructed Redondo
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Beach with regard to returning or not returning any firearms or other property that
Nichols alleges are his yet are being held by Redondo Beach. The paragraph
appears to contain assertions or statements of law that, the Attorney General
understands and contends, do not require an answer, yet the Attorney General
admits the existence of the legal authorities to which the paragraph appears to refer,
which legal authorities speak for themselves, and, for lack of sufficient information,
knowledge, and belief, denies each and every other allegation of the paragraph.

49.  Answering enumerated paragraph 49, the Attorney General notes that
the paragraph contains predictions of Nichols’s future behavior which are not
appropriately or possibly subject to admissions or denials. The paragraph appears
to contain assertions or statements of law that, the Attorney General understands
and contends, do not require an answer, yet the Attorney General admits the
existence of the legal authorities to which the paragraph appears to refer, which
legal authorities speak for themselves, and denies each and every other allegation of
the paragraph.

50. Answering enumerated paragraph 50, the Attorney General admits that
that, in the past, the Office of the Attorney General has handled appeals of |
convictions under California Penal Code section 25850, and that the Attorney has
not specifically instructed Redondo Beach in how to construe the local ordinances -
mentioned or tried to intervene in Redondo Beach’s criminal prosecution of
Nichols. The paragraph appears to contain assertions or statements of law that, the
Attorney General understands and contends, do not require an answer, yet the
Attorney General admits the existence of the legal authorities to which the
paragraph appears to refer, which legal authorities speak for themselves, and, for
lack of sufficient information, knowledge, and belief, denies each and every other
allegation of the paragraph.

51.  Answering enumerated paragraph 51, the Attorney General admits that

she has not specifically instructed Redondo Beach in how to construe the state law
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mentioned or tried to intervene in Redondo Beach’s criminal prosecution of
Nichols. The paragraph appears to contain assertions or statements of law that, the
Attorney General understands and contends, do not require an answer, yet the
Attorney General admits the existence of the legal authorities to which the
paragraph appears to refer, which legal authorities speak for themselves, and, for
lack of sufficient information, knowledge, and belief, denies each and every other
allegation of the paragraph.

52. Answering enumerated paragraph 52; the Attorney General admits that
she has not specifically instructed Redondo Beach in how to construe the local
ordinances mentioned or tried to intervene in Redondo Beach’s criminal
prosecution of Nichols. The paragraph appears to contain assertions or statements
of law that, the Attorney General understands and contends, do not require an
answer, yet the Attorney General admits the existence of the legal authorities to
which the paragraph appears to refer, which legal authorities speak for themselves,
and, for lack of sufficient information, knowledge, and belief, denies each and
every other allegation of the paragraph.

53. Answéring enumerated paragraph 53, for lack of sufficient
information, knowledge, and belief, the Attorney General denies each and every
allegation of the paragraph.

54. | Answering enumerated paragraph 54, the Attorney General denies
each and every other allegation of the paragraph. ‘

FIRST CLAIM FOR RELIEF [ETC.]
55. Answering enumerated paragraph 55, the Attorney General

understands the paragraph merely to re-allege prior paragraphs, and the Attorney
General correspondingly incorporates herein her prior responses to those
paragraphs, and denies each and every other allegation of the instant paragraph, to
the extent such other allegations were made.

56. Answering enumerated paragraph 56, the Attorney General
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understands and contends that the paragraph contains assertions or statements of
law only and does not require an answer, yet the Attorney General admits that the
U.S. Supreme Court issued the decisions known as District of Columbia v. Heller,
554 U.S. 470 (2008), and McDonald v. City of Chicago, 561 U.S. 3025 (2010),
which decisions speaks for itself, and denies each and every other allegation of the
paragraph.

57. Answering enumerated paragraph 57, the Attorney General
understands and contends that the paragraph contains assertions or statements of
law only and does not require an answer, yet the Attorney General admits the
existence of the legal authorities to which the paragraph appears to refer, which
legal authorities speak for themselves, and denies each and every other allegation of
the paragraph.

58. Answering enumerated paragraph 58, the Attorney General
understands and contends that the paragraph contains assertions or statements of
law only and does not require an answer, yet the Attorney General admits the
existence of the legal authorities to which the paragraph appears to refer, which
legal authorities speak for themselves, and denies each and every other allegation of
the paragraph.

59. Answering enumerated paragraph 59, the Attorney General
understands and contends that the paragraph contains assertions or statements of
law only and does not require an answer, yet the Attorney General admits the
existence of the legal authorities to which the paragraph appears to refer, which
legal authorities speak for themselves, and denies each and every other allegation of
the paragraph.

60. Answering enumerated paragraph 60, the Attorney General
understands and contends that the paragraph contains assertions or statements of
law only and does not require an answer, yet the Attorney General admits the

existence of the legal authorities to which the paragraph appears to refer, which
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legal authorities speak for themselves, and denies each and every other allegation of
the paragraph.

61. Answering enumerated paragraph 61, the Attorney General
understands and contends that the paragraph contains assertions or statements of
law only and does not require an answer, yet the Attorney General admits the
existence of the legal authorities to which the paragraph appears to refer, which
legal authorities speak for themselves, and denies each and every other allegation of
the paragraph.

62. Answering enumerated paragraph 62, the Attorney General
understands and contends that the paragraph contains assertions or statements of
law only and does not require an answer, yet the Attorney General admits the
existence of the legal authorities to which the paragraph appears to refer, which
legal authorities speak for themselves, and denies each and every other allegation of
the paragraph.

~63.  Answering enumerated paragraph 63, the Attorney General
understands and contends that the paragraph contains assertions or statements of
law only and does not require an answer, yet the Attorney General admits the
existence of the legal authorities to which the paragraph appears to refer, which
legal authorities speak for themselves, and denies each and every other allegation of
the paragraph.

64. Answering enumerated paragraph 64, the Attorney General
understands and contends that the paragraph contains assertions or statements of
law only and does not require an answer, yet the Attorney General admits the
existence of the legal authorities to which the paragraph appears to refer, which
legal authorities speak for themselves, and denies each and every other allegation of
the paragraph.

65. Answering enumerated paragraph 65, the Attorney General

understands and contends that the paragraph contains assertions or statements of
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law only and does not require an answer, yet the Attorney General admits the
existence of the legal authorities to which the paragraph appears to refer, which
legal authorities‘ speak for themselves, and denies each and every other allegation of
the paragraph.

66. Answering enumerated paragraph 66, the Attorney General
understands and contends that the paragraph contains assertions or statéments of
law only and does not require an answer, yet the Attorney Genefal admits the
existence of the legal authorities to which the paragraph appears to refer, which
legal authorities speak for themselves, and denies each and every other allegation of
the paragraph. |

67. Answering enumerated paragraph 67, the Attorney General admits that
Nichols is pursuing his lawsuit pro se. The paragraph appears to contain assertions
or statements of law that, the Attorney General understands and contends, do not
require an answer, yet the Attorney General admits the existence of the legal
authorities to which the paragraph appears to refer, which legal authorities speak for
themselves, and denies each and every other allegation of the paragraph.

68. Answering enumerated paragraph 68, the Attorney General
understands and contends that the paragraph contains assertions or statements of
law that, the Attorney General understands and contends, do not require an answer,
yet the Attorney General denies each and every allegation of the paragraph.

69. Answering enumerated paragraph 69, the Attorney General
understands and contends that the paragraph contains assertions or statements of
law that, the Attorney General understands and contends, do not require an answer,
yet the Attorney General admits the existence of the legal authorities to which the
paragraph appears to refer, which legal authorities speak for themselves, and denies
each and every other allegation of the paragraph.

SECOND CLAIM FOR RELIEF [ETC.]
70.  Answering enumerated paragraph 70, the Attorney General
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understands the paragraph merely to re-allege prior paragraphs, and the Attorney
General correspondingly incorporates herein her prior responses to those
paragraphs, and denies each and every other allegation of the instant paragraph, to
the extent such other allegations were made.

71.  Answering enumerated paragraph 71, the Attorney General admits that
Nichols filed the original complair_lt m fhis matter on or around November 30, 2011,
and amended the complaint on or around May 30, 2012. The paragraph appears to
contain assertions or statements of law that, the Attoméy General understands and
contends, do not require an answer, yet the Attorney General admits the existence
of the legal authorities to which the paragraph appears to refer, which legal
authorities speak for themselves, and, for lack of sufficient information, knowledge,
and belief, denies each and every other allegation of the paragraph.

72.  Answering enumerated paragraph 72, the Attorney General
understands and contends that the paragraph contains assertions or statements of
law that, the Attorney General understands and contends, do not require an answer,
yet the Attorney General admits the existence of the legal authorities to which the
paragraph appears to refer, which legal authorities speak for themselves, and, for
lack of sufficient information, knowledge, and belief, denies each and every other
allegation of the paragraph.

73.  Answering enumerated paragraph 73, for lack of sufficient
information, knowledge, and belief, the Attorney General denies each and every
allegation of the paragraph.

74.  Answering enumerated paragraph 74, for lack of sufficient
mformation, knowledge, and belief, the Attorney General denies each and every
allegation of the paragraph.

75.  Answering enumerated paragraph 75, for lack of sufficient
information, knowledge, and belief, the Attorney General denies each and every

allegation of the paragraph.
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76.  Answering enumerated paragraph 76, for lack of sufficient
information, knowledge, and belief, the Attorney General denies each and every
allegation of the paragraph.

77.  Answering enumerated paragraph 77, the Attorney General
understands and contends that the paragraph contains assertions or statements of
law that, the Attorney General understands and contends, do not require an answer,
yet the Attorney General admits the existence of the legal authorities to which the
paragraph appears to refer, which legal authorities speak for themselves, and, for
lack of sufficient information, knowledge, and belief, denies each and every other
allegation of the paragraph.

78.  Answering enumerated paragraph 78, for lack of sufficient
information, knowledge, and belief, the Attorney General denies each and every
allegation of the paragraph.

79.  Answering enumerated paragraph 79, for lack of sufficient
information, knowledge, and belief, the Attorney General denies each and every
allegation of the paragraph.

THIRD CLAIM FOR RELIEF [ETC.]
80." Answering enumerated paragraph 80, the Attorney General

understands the paragraph merely to re-allege prior paragraphs, and the Attorney
General correspondingly incorporates herein her prior responses to those
paragraphs, and denies each and every other allegation of the instant paragraph, to
the extent such other allegations were made.

81. Answering enumerated paragraph 81, the Attorney General
understands and contends that the paragraph contains assertions or statements of
law only and does not require an answer, yet the Attorney General admits the
existence of the legal authorities to which the paragraph appears to refer, which
legal authorities speak for themselves, and, for lack of sufficient information,

knowledge, and belief, denies each and every other allegation of the paragraph.
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82. Answering enumerated paragraph 82, the Attorney General
understands and contends that the paragraph contains assertions or statements of
law that, the Attorney General understands and contends, do not require an answer,
yet the Attorney General admits the existence of the legal authorities to which the
paragraph appears to refer, which legal authorities speak for themselves, and, for
lack of sufficient information, knowledge, and belief, denies each and every other
allegation of the paragraph.

SCOPE OF REQUESTED INJUNCTIVE RELIEF

83. Answering enumerated paragraph 83, the Attorney General

understands the paragraph merely to re-allege prior paragraphs, and the Attorney
General correspondingly incorporates herein her prior responses to those
paragraphs, and denies each and every other allegation of the instant paragraph, to
the extent such other allegations were made.

84. Answering enumerated paragraph 84, the Attorney General
understands and contends that the paragraph contains assertions or statements of

law that, the Attorney General understands and contends, do not require an answer,

~yet the Attorney General admits the existence of the legal authorities to which the

paragraph appears to refer, which legal authorities speak for themselves, and denies
each and every other allegation of the paragraph. |

85. Answering enumerated paragraph 85, the Attorney General
understands and contends that the paragraph containé assertions or statements of
law that, the Attorney General understands and contends, do not require an answer,
yet the Attorney General admits the existence of the legal authorities to which the
paragraph appears to refer, which legal authorities speak for themselves, and denies
each and every other allegation of the paragraph.

PRAYER FOR RELIEF
The Attorney General denies that Nichols is entitled to any and all of the

relief requested. The Attorney General prays, instead, as follows:
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1 1. ~ This case should be dismissed with prejudice.
2 2. Nichols should garner no relief in this case.
3 3. Nichols should take nothing by his complaint.
4 4, The Court should order Nichols to and he should reimburse the
5 | Attorney General for her costs of suit.
6 5. The Court should grant such other and further relief as the Court
7 | deems just and proper.
8 | - DEMAND FOR JURY TRIAL
9 The Attorney General denies that Nichols is entitled to a jury trial against the
10 | Attorney General.
11 SEPARATE AND ADDITIONAL DEFENSES
12 The Attorney General asserts the following separate and additional defenses:
13 FIRST SEPARATE AND ADDITIONAL DEFENSE
14 Nichols fails to state a claim upon which relief can be granted.
15 SECOND SEPARATE AND ADDITIONAL DEFENSE
16 The Court lacks subject-matter jurisdiction, and would render an
17 | unconstitutional advisory opinion by deciding this case on the merits.
18 THIRD SEPARATE AND ADDITIONAL DEFENSE
19 Nichols lacks standing to pursue this case against the Attorney General.
20 FOURTH SEPARATE AND ADDITIONAL DEFENSE
21 The Attorney General is immuné from this lawsuit under the Eleventh
22 | Amendment to the U.S. Constitution.
23 FIFTH SEPARATE AND ADDITIONAL DEFENSE
24 Nichols cannot disprove that the Attorney General’s alleged actions are
25 | justified under the appropriate standard of review; to the extent the Attorney
26 | General bears the burden of proof regarding such justification, the Attorney
27 | General’s alleged actions are justified.
28
19

SER000142




Case 2

NN RN DN NN N N N b e b e e i ped peed e
O 3 O W A~ W N = O O 0NN R W N—m o

11-cv-09916-SJO-SS Document 91 Filed 04/16/13 Page 20 of 21 Page ID #:1225

SIXTH SEPARATE AND ADDITIONAL DEFENSE

Nichols’s claims against the Attorney General are barred by the applicable

| statutes of limitations.

SEVENTH SEPARATE AND ADDITIONAL DEFENSE

Nichols’s claims against the Attorney General are barred by the doctrine of

laches.
EIGHTH SEPARATE AND ADDITIONAL DEFENSE

Nichols’s claims against the Attorney General are barred by the applicable

doctrine of estoppel.
NINTH SEPARATE AND ADDITIONAL DEFENSE
Nichols’s claims against the Attorney General are barred by the doctrine of

waiver.

Dated: April 16,2013 Respectfully submitted,

KAMALAD.HARRIS =
Attorney General of California
MARK R. BECKINGTON

Supervising Deputy Attorney General

/s/ Jonathan M. Eisenberg
JONATHAN M. EISENBERG

Deputy Attorney General

Attorneys gor Defendant California
Attorney General Kamala D. Harris
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DECLARATION OF SERVICE BY ELECTRONIC MEANS AND U.S. MAIL

Court Name: U.S. District Court, Central District of California
Case Name: Nichols v. Harris
Case No.: CV-11-09916 SJO (SS)

I declare:

I am employed in the Office of the California Attorney General (the “OCAG”), which is the
office of a member of the California State Bar, at which member’s direction this service is made.
Iam 18 years of age or older and not a party to this matter; my business address is 300 South
Spring St., Ste. 1702, Los Angeles, CA 90013.

- It is my understanding that there are participants in this case who are registered CM/ECF users,
and that participants in the case who are registered CM/ECF users will be served by the CM/ECF
system. I certify thatI caused to be made, via the CM/ECF system, electronic service of the
attached DEFENDANT KAMALA D. HARRIS’S ANSWER TO PLAINTIFF CHARLES
NICHOL.S’S SECOND AMENDED COMPLAINT with the Clerk of the Court.

It is my understanding that there are other participants in this case who are not registered
CM/ECEF users, and that participants in the case who are not registered CM/ECF users will not be
served by the CM/ECF system and must be served by other means. I am familiar with the
business practice at the OCAG for collection and processing of correspondence for mailing with
the U.S. Postal Service. In accordance with that practice, correspondence placed in the internal
mail collection system at the OCAG is deposited with the U.S. Postal Service with postage
thereon fully prepaid that same day in the ordinary course of business. On April 16, 2013, 1
served the attached DEFENDANT KAMALA D. HARRIS’S ANSWER TO PLAINTIFF
CHARLES NICHOLS’S SECOND AMENDED COMPLAINT by placing a true copy
thereof, enclosed in a sealed envelope, with postage thereon fully prepaid, in the internal mail
collection system at the OCAG at 300 South Spring St., Ste. 1702, Los Angeles, CA 90013,
addressed as follows:

Charles Nichols
P.0.Box 1302
Redondo Beach, CA 90278

I declare under peﬁalty of perjury under the laws of the United States of America the foregoing is
true and correct and that this declaration was executed on April 16, 2013, at Los Angeles,
California.

R. Velasco
Declarant Signature
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KAMALAD. HARRIS
Attorney General of California
MARK R. BECKINGTON
Superv1s1n%v113%puty Attorney General
JONATHAN M. EISENBERG
Deputy Attorney General
State Bar No. 184162
300 South Spring St., Ste. 1702
Los Angeles, CA 90013
Telephone: (213) 897-6505
Fax:(213) 897-1071 ’
E-mail: jonathan. eisenberg@doj.ca.gov

General Kamala D. Harris

:11-cv-09916-SJO-SS Document 96-1 Filed 05/02/13 Page 1 of 2 Page ID #1300

Attomeystor Defendant California Aitorney

IN THE UNITED STATES DISTRICT COURT

FOR THE CENTRAL DISTRICT OF CALIFORNIA

CHARLES NICHOLS,
Plaintiff,
\2

EDMUND G. BROWN, JR., in his
official capacity as Governor of
California, KAMALA D. HARRIS,
Attorney éeneral, in her official
capacity as Attorney General of
California, CITY OF REDONDO
BEACH, CITY OF REDONDO
BEACH POLICE DEPARTMENT,
CITY OF REDONDO BEACH
POLICE CHIEF JOSEPH
LEONARDI and DOES 1 to 10,

Defendanfs.

WESTERN DIVISION

CV-11-09916 SJO (SS)

REQUEST FOR JUDICIAL
NOTICE OF LEGISLATIVE
HISTORY OF CALIFORNIA
PENAL CODE SECTIONS 26350
AND 26400

(FED. R. EVID. 201)

Date: N/A

Time: N/A

Courtroom: 23 —3dFlr.

Judge: Hon. Suzanne Segal

Trial Date: Not Set
Action Filed: Nov. 30,2011

Under Federal Rule of Evidence 201, Defendant Kamala D. Harris, Attorney

General of California (the “Attorney General™), requests that the Court take judicial
notice of certain legislative history that are relevant to the instant motion of Pro Se

Plaintiff Charles Nichols for a preliminary injunction against enforcement of three
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California firearms laws. The legislative history is of two of the laws in question,

California Penal Code sections 26350 and 26400, and illuminates the governmental

objectives behind the laws. It is appropriate for this Court to take judicial notice of
California legislative history. Chaker v. Crogan, 428 F.3d 1215, 1223 n.8 (9th Cir.
2005); Louis v. McCormick & Schmick Restaurant Corp., 460 F.Supp.2d 1153,
1155 n.4 (C.D. Cal. 2006); Joseph v. J.J. Mac Intyre Co., 238 F.Supp.2d 1158,
1165 n.5 (N.D. Cal. 2002). The materials are authenticated by and presented in the

declaration of Jonathan M. Eisenberg, accompanying the Attorney General’s

opposition to the instant motion.

Dated: May 2, 2013

Respectfully submitted,

KAMALAD. HARRIS
Attorney General of California
MARK R, BECKINGTON

Supervising Deputy Attorney General

/8/ Jonathan M. Eisenberg
JONATHAN M. EISENBERG

Deputy Attorney General

Attorneys éfor Defendant California
Attorney General Kamala D. Harris
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KAMALAD.HARRIS
Attorney General of California
MARK R. BECKINGTON
Superv1sm%v][De uty Attorney General
JONATHAN M. EISENBERG
Deputy Attorney General
State Bar No. 184162
300 South Sprnig St., Ste. 1702
Los Angeles, C 90013
Telephone: (213) 897-6505
Fax: (213) 897-1071

E-mail: jonathan.eisenberg@doj.ca.gov

Attorneys for Defendant California Atiorney

General KZamaZa‘ D. Harris

IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION

CHARLES NICHOLS,
Plaintiff,
Y.

EDMUND G. BROWN;, JR., in his
official capacity as Governor of
California, KAMALA D. HARRIS,
Attorney éeneral, in her official
ca]%acity as Attorney General of
California, CITY OF REDONDO
BEACH, CITY OF REDONDO
BEACH POLICE DEPARTMENT,
CITY OF REDONDO BEACH
POLICE CHIEF JOSEPH
LEONARDI and DOES 1 to 10,

Defendants.

CV-11-09916 SJO (SS)

DECLARATION OF JONATHAN
M. EISENBERG IN OPPOSITION
TO PLAINTIFF CHARLES
NICHOLS’S MOTION FOR
PRELIMINARY INJUNCTION
(FED. R. CIV. P. 65(A))

Date: N/A

Time: N/A

Courtroom: 23 —3d Flr.

Judﬁe. Hon. Suzanne Segal
Trial Date: ~ Not Set

Action Filed: Nov. 30,2011

I, Jonathan M. Eisenberg, declare as follows:

1.  Ihave personal knowledge of the following facts, except where my

knowledge is based on information and belief, as indicated, and if called as a

witness in I could and would testify competently to the facts.
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2. I am an attorney licensed to practice law in California and before this
Court. I am one of the attorneys of record for Defendant Kamala D. Harris,
Attorney General of California (the “Attorney General”), in the present case
adverse to Pro Se Plaintiff Charles Nichols (“Nichols™). I make this declaration in
opposition to Nichols’s motion for a preliminary injunction.

3.  Inpreparing the Attorney General’s opposition to the instant motion, I
undertook certain legal research. This research involved locating online and obtain
copies of the documents comprising the legislative history of two statutes,
California Penal Code sections 26350 and 26400, the constitutionality of which
Nichols is challenging. On the World Wide Web site

http://leginfo legislature.ca.gov, which I understand to be an official Internet site of

the California Legislature, I located all the available legislative-history documents
for Assembly Bill Nos. (“AB”) 144 and 1527, from the 2011-12 session of the
California Legislature. 1am informed and believe that AB 144 became California
Penal Code section 26530, and AB 1527 became California Penal Code section
26400. I printed out paper copies of those documents.

4.  Attached hereto as Exhibit A is a true and correct print-out of the set of
legislative history papers for AB 144,

5. Attached hereto as Exhibit A is a true and correct print-out of the set of
legislative history papers for AB 1527.

I declare under the penalty of perjury under the laws of the United States of

America that the foregoing is true and correct, and that I signed this declaration on
April 30, 2013, at Los Angeles, California.

/s/ Jonathan M. Eisenberg
Jonathan M. Eisenberg
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LEGISLATIVE INEORMATION

AB-144 Firearms. (2011-2012)

p09p#5¢530-63) Document 96:3  Filed 05/02/13. (Page 2 of 71 Page ID # 1305

Assembly Bill No. 144

CHAPTER 725 . J

An act to amend Sections 75?’4.14 and 7582.2 of the' Business end Professions
- Code, and to amend Sections 16520, 16750, 16850, 25595, and 25605 of, to add

Sections 626.92, 16950, 17040, 17295, 17512, and 25590 to, and to add Chapter 6 .

(commencmg with Sectjon 26350) to Division 5 of Title 4 of Part 6 of, the Penal
Code, relatmg to firearms.

[ Approved by Governor October 09, 2011, Filed Secretary of State October 09, 2011, ]

LEGISLATIVE COUNSEL'S DIGEST

AB 144, Portantino, Firearms.

Existing law, subject to certaln exceptlons, makes It an offense to carry @ concealed handgun on the person or
In a vehicle, as specified. Existing law provides that firearms carrled openly In belt holsters are not concealed
" withln the meaning of those provislons. .

This bill would establish an exemption to the offense for transpoitation of a firearm between certain areas
where the ﬂrearm may be carried concealed or loaded, or openly carried uniloaded, as speciﬂed

Existing law prohlblts with exceptions, a person from possessmg a flrearm in a place that the person knows or
reasonably should know is a schoo! zane, as deﬂned

This blll wouid addxtlonally exempt a securlty guard authorized to openly carry an -unloaded handgun and an
honorably retired peace officer authorlzed to openly carry an unloaded handgun from that prohibltion.

Exxstlng law, subject to certain exceptlons, makes lt an offense to carry a loaded firearm on l:he person or In a
vehicle while In any public place or on any publlc street in an Incorporated city or In any public place or on any
public street in a prohlbited area of unincorporated tetritory.

The bill would, subject to exceptions, make it a misdemeanor to openly carry an unloaded handgun on the
person or openly. and exposed In a motor vehicle In specified public areas and would make It a misdemeanor

with specified penaltles to openly carry an expased handgun in a public place or publlc street, as specified, if |

the person at the same time possesses ammunition capable of being discharged from the hanclg'unl and the
person is not in lawful possession of the handgun, as specified.

ExIsting law makes It a-misdemeanor for any driver or owner of a motor vehicle to allow a person to bring a

loaded fi rearm into the motor vehicle-In a public place, as specified.

This bill would expand the scope of that crime to include allowmg a person to bring an open and exposed
unloaded handgun Into the vehicie, as specified.

By creatlng a new offense, and expanding the scope of existing crimes, this bill would impose a state-mandated
local program, '
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The California Constitution reqmres the state to reimburse local agencies -and school dlstricts for certaln costs
mandated by the state. Statutory provisions estabilsh procedures for makmg that relmbursement.

. This bill would provide that no reimbursement Is required by this act for a specifled reason.

Vote: majority Appropriation: no Fiscal Committee: yes Local Program: yes
- THE PEOPLE OF THE STATE OE CALIFORNIA DO ENACT ASEFOLLOWS;
SECTION 1. Section 7574,14 of the Business and Professions Code Is amended to read:

757414, This chapter shall not apply to the following:

(a) An officer or employee of the: Umted States of Amerlca, or of this state or a political subdlivision thereof,

" while the officer or employee is engaged In the performance of his or her officlal dutles, Including uniformed
peace officers employed part time by a public agency pursuant to a written agreement between a chief of police
or sheriff and the public agency, provided the part-time employment does not exceed 50 hours In any calendar
month.

(b) A person engaged exclusively in the business of obtalning and furnlshing lnformatlon as to, the ﬁnancnal
ratmg of persons,

() A charltable philanthroplc soclety or assoclation Incorporated under the laws of this state that ls. organized
and duly maintained for the publlc good and not for private profit,

(d) Patrol speclal police officers appointed by the police commission of any clty, county, or clty and county
under the express terms 'of its charter who also under the express terms of the charter (1) are subject to
suspension or dismissal after a hearing on charges duly- filed ‘with the commlssion after a fair and impartial

trial, (2) must be not less than 18 years of. age nor more than 40 years of age, (3) must possess physical .

qualifications’ prescrlbed by the commisslon, and (4) are designated by the ‘police commlsslon as the owners of
a certaln beat or territory as may be fixed from time to time by the pollce commisslon,

(e) An attorney at law In performing his or her dutles as an attorney at law,:

(f) A collection agency or an employeethereof while acting within the scope of hls or her employment,' while

making an investigation incldental to the business of the agency, Includingan investigation of the location of a

debtor or his or'her property where the contract with an assignor credttor Is for the collection of clalms owed or

due or asserted to be owed or due or the equivalent thereof.-

\

(g) Admitted fnsurers and agents and Insurance brokers llcensed by the state, performmg dutles In connection
with Insurance transacted by them. ‘

(h) Any bank subject to the jurlsdlctlon of the Commissioner of Flnanclal Institutions of the State of California
under Division L (commencmg with Section 99) of the Financlal Code or the Comptroller of Currency of the
United States.

(i) A person engaged solely in the business of securing informatlon about persons or property from publlc
records.

3 A peace officer of this state or a oolltical subdivislon thereof while the peace officer is employed by a private
employer to engage In off-duty employment In accordance with Section 1126 of the Government Code,
However, nothing herein shall éxempt such a peace officer who either contracts for his or her services or the
services of others as a private patrol operator or contracts for his or her services as or Is employed as an
-armed private security officer. For purposes of this subdivision, “armed security officer” means an individual
who carries or uses a firearm In the course and scope of that contract or employment.

(k) A retired peace officer of the state or poiitical subdivision thereof when the retired peace officer is employed
by a private employer in employment approved by the chief law enforcement officer of the jurisdiction where
the employment takes place, provided that the retired officer Is in a uniform of a public law enforcement
agency, has reglstered with the bureau on a form approved by the director, and has met any traimng
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requlrements or’'their equlvalent.~s established for securi ersonnel under Seecxign 7583,5, This officer may
SHE B v RSk
(commencing with Section 26361) of Chapter & of Division 5 of Title 4 of Part 6 of the Penal Code, and fay not
carry a loaded or concealed firearm unless he or she is exempted.under the provisions of Sections 25450 to
25475, Inclusive, of the Penal Code or Sections 25900 to 25910, Inclusive, of the Penal Code or has met the
requirements set forth In subdivislon (d) of Sectlon 26030 of the Penal Code. However, nothing hereln shall

exempt the retired peace officer who contracts for his or her services or the services of others as a prvate

patrol operator,

(l) A licensed Insurance adjuster in performing his or her duties within the scope of his or her license as an
insurance adjuster.

(m) Any savings assoclation subject to the jurisdiction of the Commissioner of Financlal Institutions or the
Office of Thrift Supervision,

(n) Any secured creditor engaged in the repossesslon of the creditor's collateral and any lessor engaged In the
repossessuon of leased property In which It-claims an interest. _ .

(o) A peace officer.in his or her official police unlform actmg In accordance with SUblelSanS (c) and (d) of
‘Section 70 of the Penal Code.

b

. . ; . .
(p) An unarmed, uniformed security person employed excluslvely and regularly by a motion plcture studio
facility employer who does not provide contract security services for other entlties or persons In connectlon
with the affairs of that employer only and where there exlsts an employer-employee relationship If that person

at no time carries or uses any deadly weapon, as defined In subdivision (8 In the performance of his or her _

duties, which may include, but are not limited to, the following business purposes:

(1) The screening and monitoring access ot employees of the same employer.

(2) The scxéening and monitoring ac'éess ofprean‘anged and preauthorized Invited guests.
(3) The screenlng and monltorlng of vendors and’ suppllers. ' '

4 Patrolllng the private property facilities for the safety and welfare of all who have been Iegltlmately
. authorized to’ have access to the facillty,

(q) An armored contract carrler operating armored vehicles pursuant to the authority of the Department of the
California Highway Patrol or the Pubjic Utilitles Commxssxon, or an armored ‘vehicle guard employed by an
armored contract carrier. :

SEC. 2. Section 7582.2 of the Buslness and Professions Code is amended to read:

7582 2. This chapter does not apply to the followmg

(a)A person who does not meet the requirements to be a proprletary private securlty ofﬁcer, as defined In
Sectlon 7574.1, and Is employed exclusively and regularly by any employer who does not provide contract
security services for other entities or persons, in connectlon with the affalrs of the employer only and.where
there exists an employer-employee relationship if that person at no time carries or uses any deadly weapon In
the performance of his or her .duties. For purposes of this subdivision, “deadly weapon” Is defined to include
ary instrument or weapon of the kind commanly known as a blackjack, slungshot, billy, sandclub, sandbag,
metal knuckles, any dirk, dagger, pistol, revolver, or any other firearm, any knife having a blade longer than
five inches, any razor with an unguarded blade and any metal pipe or bar used or Intended to be used as a
club,

(b) An officer or employee of the Unlted States of America, or of this state ‘or a palitical subdivision thereof,

. while the officer or employee Is engaged in the perforrnanoe of his or her official dutles, Including uniformed
peace officers employed part time by @ public agency pursuant toa wntten agreement between a chief of police
or sheriff and the pubhc agency, provided the pari-time employment does not exceed 50 hours In any calendar
month.

(c) A person engaged exclusively in the business of obtalning and furmshmg lnformatlon as to the financial
rating of persons. :
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(e} Patrol speclal police officers appointed by the police commission of any dity, county, or clty and county
.under the express. terms of its charter who also under the express-terms of the charter (1) are subject to
suspenslon or dismissal after a hearing on charges duly filed with the commission after a fair and Impartial '
trial, (2) must be not less than 18 years of age nor more than 40 years of age, (3) must possess physical
quallfications prescribed by the commission, and (4) are designated by the police commission as the owners of
a certaln beat or territory as may be fixed from time to time by the police'commission.

(f) An attorney' at law in performing his or her duties as an attorney at.law.

(g) A collection agency or an employee thereof while acting within the scope of his or her employment, while
making an investlgatlon Incidental to the business of the agency, Including .an Investigation of the location of a
debtor or his or her property where the contract with an assignor creditor Is for the collection of claims owed or
due or asserted to be owed or due or the equivalent thereof. '

(h) Admitted Insurers and agents and insurance brokers licensed by the state, performing duties In connectlon ‘

with lnsurance transacted by them. . .

(i) Any bank subject to the jurisdiction of the Commlssloner of Financlal Instltutlons of the State of California
under Division 1 (commencmg with Section 99) of the Flnanclal Code or the Comptroller of Currency of the
Unlted States,

() A person engaged solely In.the buslness of. securing information about persons or property from publlc
records.

. (K) A peéce officer of this s’cate ora pollitical subdivision thereof while the peace officer Is employed by & private
employer ‘to engage In off-duty employment in accordance. with Section 1126 of the Government Code.
. However, nothing herein shall exempt a peace officer who elther contracts for his or her services or the

services of others as a private patrol operator ot contracts for his or her services as or is employed as an

armed private securlty officer, For purposes of this subdivislon, “armed securlty officer” means an indlvidual
who carrles or uses a firearm In the course and scope of that contract dr employment,

(1) A retlred peace officer of the state or political subdlvlslon thereof when the retired psace officer Is employed -

by a private employer in employment approved by the chlef law enforcement officer of the jurisdiction where
the employment takes place, provided that the retlred officer Is In"a uniform of a public law enforcement
agency, has registered with the. bureau on a forth approved by the director, .and has met any training
requirements or their equlvalent as. established for securlty personnel under Section 7583.5, This officer may
pot carry an unloaded and exposed handgun unless he or she is exempted under the provisions of Article 2
(commencing with Section 26361) of Chapter 6 of Division 5 of Title 4 of Part 6 of the Penal Code, and may not

.carry -a loaded or concealed -firearm unless he or she Is exempted under the provisions of Article 2
(commencing with Section 25450) of Chapter 2 of Division 5 of Title 4 of Part 6 of the Penal Code or Sections,
25900 to 25910, inclusive, of the Penal Code or has met the requirements set forth in subdivision (d) of
Sectlon 26030 of the Penal Code, However, nothing herein shall exempt the retired peace officer who contracts
for his or her services or the services of others as a private patrol operator.

(mY A llcensed msurance adjuster in performmg hls or her duties within the scope of hlS or her license as an
Insurance adjuster, . :

(n) Any savings assoclation subject to the jurisdiction. of the Commrssnoner of Financia! Institutions or the Office
of Thrift Supervision.

(0) Any secured creditor engaged in the repossession of the credltor’s collateral and any lessor engaged in the
repossession of leased property in which it claims an lnterest.

(p) A peace officer in hils or her official police uniform actlng in accordance with subdivisions (c) and (d) of

Section 70 of the Penal Code,

(g) An unarmed, uniformed security person employed exclusivély and regularly by a motion plcture studio
facillty employer who does not provide contract: security services for other entities or persons in connection
with the affairs of that empioyer only and where there exists an employer-employee relationshlip If that persen
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(1) The screening and monltoring access of employees of the same employer.
(2) lThe screening and monltoring access of prearranged and preauthorized lnvltad guests.
(3) The screening and monl.toring of vendors and supbliers

(4) Patrolling the private property facllities for the safety and welfare of all who have been legltnmately
- authorized to have access to the facrllty

(1) The changes made to this section by the act adding this subdivision during the 2005-06 Regular Sesslon of
the Leglslature shall apply as follows:

(1) Onand after July 1, 2006, to a person hired as a security officer on and after January 1, 2006.

(2) On and after January 1, 2007, to a person hired as a seéurlty officer before January 1, 2006,
SEC. 3. Section 626.92 Is added to the Penal Code, to read:

626 .82. Sectlon 626,9 does not apply to or affect any af the folloWing: . ’ ' -

(a) A securlty guard authonzed to openly carry an unloaded handgun pursuant to Chapter 6 (commencing with
Section 26350) of Division 5 of Title 4 of Part 6.

(b) An honorably retired peace ofﬁcer authorlzed to openly carry an unloaded handgun pursuant to Sectlon
26361,

" BEC. 4. Section 16520 of the Pehal Code is amended to read:

16520, (a) Aa used Inf this part, ~“ﬂrearm" means any device, designed to be used as a weapon, from which la
expelled through a barrel, a projectlle by the farce of any exploslon or other form of combustlon

(D) As used in the followlng provlslons, “firearm” Includes the frame or receiver of the weapon:
(1) Section 16550.

(2) Section 16730.
'(3) Section 16960.

(4) Sectlon 169580,
(5) Sectlon 17070.

(6) Section 17310,

(7 Sections 26500 to 26588, Inclusive.

(8) Sectlons 26600 to 27140, Inclusive,

() Sections 27400 to 28000, Inclusive, Lo S | y
(10) Section 28100.

(11) Sections 28400 to 28415, Incluslve.

(12) Sections 29010 to 29150, inclusive.

(13).Sections 29610 to 29750, Inclusive,

(14) Sections-29800 to 29905, inclusive.

(15) Sections 30150 to 30165, incluslve,
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17) Sections 31705 to 31 lnrhlslve , L o
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(18) Sections 34355 to 34370, lnc1usnve. . .

(19) Sectlons 8100, 8101, and 8103 of thé Welfare and Institutions Code.

(c) As used in the following provislons, “firearm” also Includes any focket; rocket propelled projectile launcher,
or similar device containing any explosive or incendiary material whether or not the device Is designed for
emergency or distress signaling purposes:

(1) Sectioﬁ 16750, '
(2) Subdlvision (b) of Section 16840, | .
.(3) Sectlon 25400. . o
(4) Sectlons 25850 to 26025, Inclusive.
(5) subdlvisions (a), (b), and (c) of Section 26030.
(6) Sections 26035 to 26055, inclusive, _
(d) As usedin the following provisions, “firearm” doeé nbt Include an ﬁnloaded antique ﬁréarm:
(1) Subdivisions (a) and (¢) of Sectlon 16730. o .
(2) Section 16550. '
- (3) Section 16960. . o ) g - .
(4) Section 17310, . : : -
5 Chapter 6 (commencmg with Sectlon 26350) of Dlvislon 5 of Title 4.
(6) Sections 26500 to 26588, lncluslve.
. (7) Sections 26700 to 26915, Inckuslve.
(8) Section 27510,
(9) Section 27530..
(10) Section 2_7{540,' o ' R -
(11) Section 27545.‘ i |
(i2) Sections 27555 to 27570, Inclusive,
(13) Sectlons 29010 to 29150, Incluslve.
(e) As used In Sectlons 34005 and 34010, “ﬁrearm” does not Include & destructive device.

A As used In Sections 17280 and 24680, “firearm” has the same meaning as in Secbon 922 of Title 18 of the
Unlted States Code.

(g) As used in Sections 29010 to 29150, Inclusive, “firearm” Includes the ur{ﬂnished frame or receiver of a
weapon that can be readlly converted to the f.ufnétional condition of a flnished frame or recelver,

SEC. §. Section 16750 of the Penal Code Is amended to read:

18750. (a) As used In Section 25400, “lawful possesslon of the firearm” means that the person who has
possession or custody of the firearm either lawfully owns the firearm or has the permission of the lawful owner
. or a person who otherwise has apparént authority to possess or have custody of the firearm. A person who
takes a firearm without the permission of the lawful owner or without the permission of a person who has

810

lawful custody of the firearm does not have lawful possession of the f'rearm.
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b) As ysed in Article 2 (commepcing with Section ,25850), Article 3 (commencing with Section 25900), and
CAse %%Q@ﬁ&@ﬁl@a@gze@é&hﬁﬂé}%ﬁﬁﬁw BiRans)

wlth Sectlon 26350) of Dlvision § of Tltle 4, “lawful possession of the firearm” means that the person who has
possession or custody of the firearm elther lawfully acquired and lawfully owns the firearm or has the
permission. of the lawful owner or person who otherwise has apparent authorlty to possess or have custody of
the flrearm. A person who takes a firearm without the permisslon of the lawful owner or without the permission
of a person who has lawful custody of the firéarm does not have lawful possession of the firearm.

SEC, 8. section 16850 of the Penal Code is aménded to read:

16850, As used In Sectlons 17740, 23925, 25105, 25205, and 25610, in Article 3 (commencing with Sectlon
25505) of Chapter 2 of Dlvision 5 of Tltle 4, and In Chapter 6 (commencing with Sectlon 26350} of Divislon 5 of
Title 4, “locked contalner” means a secure container that Is fully enclosed and lockéd by a padlock, keylock,
combination lock, or simllar locking device. The term “locked contalner” does not Include the utjlity or glove
compartment of a motor vehicle. -

SEC. 7, Section 16950 is added t6 the Penal Code, to read:

16950, As used in Chapter & (commencing with Sectlon 26350) of Division 5 of Title 4, a handgun shall be
deemed to be carrled openly or exposed if the handgun Is not carried concealed within the meanlng of Section
25400

* SEC. 8, Sectlon 17040 Is added to the Penal Céde, to read:

17040. As used In Chapter 6 (commencing wlth Section 26350) of Division 5 of Tltle 4, *public place” has the
same meanlng as in Section 25850.

SEC. 9. Section 17295 le added to the Penal Code,_to read:

17295, For purposes of Chapter 6 (commencing wlth Sectlon 26350) of Divislon 5 of Tltle 4, a handgun shall be
deered “unloaded” If it Is not “loaded” within the meaning of subdivision (b} of Sectlon 16840, .

SEC. 10. Sectlon 17512 Is added to the Penal Code, to read:
M7512. It s a misdemeanor for a driver of any motor vehicle or the owner of any. motor vehlcle, whether-or not
the owner of the vehicle is OCCUpymg the vehicle, to knowlngly permit any other person to carry lnto or bring

into the vehicle a firearm in violation of Sectlon 26350,

SEC. 11, sectlon 25590 ls'added to the Penal Code, to read:

25590, Sectlon 25400 does not apply to, or affect, the transportatlon of a firearm by a person if done directly

between any of the places set forth below:

(a) A place where the person may carry that f irearm pursuant to an exemptlon from the prohlbltion set forth in
subdivision (a) of Sectlon 25400,

A place where that person may carry that firearm pursuant to an exemption from the prohibition set forth
In subdivislon (a) of Section 25850, or a place where the prohlbltlon set forth In subdlvision (a) of Sectlon
25850 does not apply

{c) A place where that person may carry a flrearm pursuant to an exemption from the prohlbltion set forth In
subdlvision (a) of Sectlon 26350, or a place where the prohibltion set forth in subdivision (a) of Section 26350
doés not apply.

"SEC. 12, Sectlon 25595 of the Penal Code Is amended to read:

25595, Thls article does not prohlbit or limit the otherwise lawful carrylng or transportatlon of any handgun in
accordance with the provisions listed In Section 16580,
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28805, (a) Sectlon 25400 and Chapter 6 (commencing with Section 26350) of Division 5 shall not apply to or

affect any cltizen of the United States or legal resident over the age of 18 years who resldes or is temporarlly i3

within this state, and who is not within the excepted classes prescribed by Chapter 2 (corfimencing with Section

29800) or Chapter 3 (commencing with Section 29900) of Division 9 of this tltle, or Sectlon 8100 or 8103 of *

the Welfare and Instltutions Code, who carries, elther openly or concealed, anywhere within the citizens or '

legal resident’s place of residence, place. of busmess, or on private property owned or lawfully possessed by the-
. crtlzen or legal resldent, any handgun,

(b) No permit or license to purchase, own, possess, keep, or carry, ell:her openly or concealed shall be :
required of any citizen of the Unlted'States or legal resldent over the age of 18 years who resldes or is :
temporarily within this state, and who Is not within the excepted classes prescribed by Chapter 2 (commencing ' :
with Sectlon 29800) or Chapter 3 {commencing with Section 29900) of Dlvislon 9 of this tltle, or Section 8100
or 8103 of the Welfare and Instlitutlons Code, to purchase, own, possess, keep, or carry, elther openly or
concealed, a handgun within the citizen’s or legal resldent’s place of residence, place of business, or on private
property owned or lawfully possessed by the citizen or legal resident. '

. {c) Nothing In this section shall be construed as affectlng the appllcatlon of Sections 25850 to 26055, inclusive.

SEC. 14, Chapter 6 (commencmg with Sectlon 26350) Is added to Dlvlslon 5 of Title 4 of Part 6 of the Penal :
Code, to read: . ’ . H i

ek 4y P E TN L AT € S a7

CHAPTER 6. Openly Carrying an Unloaded Handgun
Artlcle 1, Crime of Openly Carrying an Unloaded Handgun |

B L]

26350, (a) (1) A person Is gullty of openly carrylng an unloaded handgun when that person carries upon his or
her person an exposed and unloaded handgun'outslde a vehicle while In or on any of the following: . '

{A) A publlc place or publlc street Inan mcorporated city or clty and county.
(B) A public street In'a prohlblted area of an umncorporated area of a county or city and county,
(C) A publlc place ina prohlblted area of a county or clty and county.

(2) A person Is' gullty .of openly carrylng an urloaded handgun when that person carrles an exposed and
unloaded handgun- Inslde or. on a vehicle, whether or riot on his or her person, while In or on any of the
following:

(A) A public pla'ce or bubllc street in an incorporated city or city and county.

e R T LA i YR

(B) A public street in a prohlblted area of an unincorporated area of a county or city and county. o 4
(C). A public place In a prohiblted area of a county or city and county,
(b) (1) Except as speclfled In paragraph (2), a violation of this section is a misdemeanor. .

(2) A violatlon of subparagraph (A) of paragraph (1) of sUbdlvislon'(a) is punishable by lmprlsonment'in a
county jail not exceeding one year, or by a flne not to exceed ane thousand dollars ($1, ODO), or by both that
fine and Imprisonment, If both of the following conditions exist:

(A) The handgun and unexpended ammunition capable of being dlscharged from thal: handgun are in-the
Immediate possession of that person,

(B) The person Is not In lawful possession of that handgun.

(c) (1) Nothing in thls section shall preciude prosecutlon under Chapter 2 (commencing wlth Section 29800) or
Chapter 3 (commencing with Sectlon 29%00) of Division 9, Section 8100 or 8103 of'the Welfare and Institutions :
Code, or any other law with a penalty greater than is set forth in this section, )

(2) The provisions of this section are cumulative and shall not be construed as restricting the application of any _
other law, However, an act or omission punishable In different ways by dlfferent provisions of law shall not be
pumshEd under more than one provision.
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constitute a dlstlnct and separate‘...énse under this se

Artlcle 2. Exemptlons

26381. Section 26350 does not apply to, or affect, the open carrylng of an unloaded handgun by any peace
officer or any honorably retired peace officer if that officer may carmry a concealed firearm pursuant to Article 2
(commencing with Sectlon 25450) of Chapter 2, or a loaded flrearm pursuant to Article 3 (commenclng with
Sectlon 25900} of Chapter 3. .

26362. Sectlon 26350 does not apply to, or affect, the open carrylng of an unloaded handgun by any person to
the extent that person may openly carry a loaded handgun pursuant to Article 4 (commencmg with Section
26000) of Chapter 3. .

26363. Sectlon 26350 does not apply to, or affect, the open cam}ing of an unleaded handgun as merchandise '
by & person who Is engaged in the business of manufacturing, importing, wholesaling, repairing, ot dealing In

firearms and who 15 licensed to engage in that business, or the authorized representative or authorized agent .

of that person, while engaged in the lawful course of the business,

26364, Section 26350 does not apply to, or affect; the open carrying of an unloaded handgun by a duly
authorlzed military or clvll organizatlon, or the members therecf, whlle parading or whlle rehearsing or
practicing parading, when ‘at the meeting place of the organization. .

26365, Paragraph (1) of subdivision (a) of Sectlon 26350 does not apply to, or affect, the open carrying of an
unloaded handgun by a member of any club or organizatlon organized for the purpose of practicing shooting at
targets upon established target ranges, whether public or private, while the members are using handguns upon
the target ranges or Incident to the use of a handgun at that target range. )

26366. Section 26350 does not apply to, or affect, the open carrylng of an 'unloaded handgun by a llcensed
hunter while engaged In hunting or whlle transporting that handgun when golng to or returning from that
hunting expedltlon.

26367, Section 26350 does not apply to, or affect,. the open carrylng of an unloaded handgun Incldent to ‘

transportatlon of a handgun by a person operating a licensed common carriér, or by an authorlzed agent or
employee thereof, when transported n conformance Wlth app.lecable federal law. oo

26368, Section 26350 does not apply to, or affect, the open carrymg of an unloaded handgun by a member of

“an organlzatxon chartered by the Congress of the United States or a_nonprofit mutual or public beneflt

corporatlon organized and recognized as a nonproﬁt tax-exempt organization by the Internal Revenue Service
while on officlal parade duty or ceremonlal occaslons of that organization or while rehearsing or practicing for
officlal parade duty or ceremomal ‘occaslons,

26369 Paragraph (1) of subdivision (a) of Sectlon 26350, does not apply to, or affect, the open carrylng of an
unloaded handgun within @ gun show conducted pursuant to Article 1 (commencmg with Section 27200) and
Article 2 (commenclng wlth Sectidn 27300) of Chapter 3 of Division 6.

26370, Sectlon 26350 does not apply to, or affect, the open carrying of ant unloaded handgun within a school
zone, as defined In Section 626.9, with the written- permisslon of the school district superlntendent the
superintendent’s designee, or equivalent school authorlty.

268371, Section 26350 does not apply to, or affect, the open carrylng of an unloaded handgun when in
accordance with the provisions of Sactlon 171b.

26372, Sectlon 26350 does not apply to, or affect, the open carrylng of an unloaded handgun by any person
while engaged in the act of making or gttempting to make a tawful arrest.

26373, Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun Incident to
loaning, selling, or transferring that handgun in accordance with Article 1 (commencing with Section 27500) of
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handgun [s possessed within prive_. property and the BO§5859 Zion an car
owner or lessee of that private property.,

26374, Sectlon 26350 does not apply to, or affect, the open carrying of an unloaded handgun by a person
engaged In firearms-related activities, while on the premises of a fixed place of business that is licensed to
conduct and conducts, as a regular course of Its busf Iness, activities related to-the sale, making, repair,
transfer, pawn, or the use of ﬁrearms, or related to firearms tralnlng.

26375 Section 26350 does.not apply to, or affect the open carrylng of an unloaded handgun by an authorlzed
participant in, or an authorlzed employee or agent of a supplier of, firearmis for, a motlon picturs, televislon or

video production, or entertalnment event, when the participant jawfully uses the handgun as part of that’

production or event, as part of rehearsing or practicing for particlpation In that production or event, or while

_the partlclpant or authorized employee or agent is at that prodtiction or event, or rehearsal or practice for that

production or event,

26376, Paragraph (1) of subdivision (a) of Section 26350 does not apply to, or affect, the open carrying of an
unloaded handgun incident to obtalning an ldentn‘"cat;on number or mark asslgned for that handgun from the
Department of Justice pursuant to Sectlon 23910. .

26377..Paragraph (1) of subdivislon (a) of Section 26350 does not’apply to, or affect, the open carrylng of an

. unlcaded handgun at any establlshed target range, whether public or prlvate, whlle the person Is using the '

handgun upon the target range.-

26378, Section 26350 does not apply to, or affect, the open carrylng of an unloaded handgun by a p'erson when
that person is summoned by a peace officer to assist In making arrests or preservmg ‘the peace, whlle the
person is actually engaged In assisting .that ofﬁcer . . ) .. .

26378, Paragraph (1) of subdlvision' (a) of Sectron 26350 does not apply to, or affect, the open carrying of an

unloaded handgun Incldent to any of the following: ‘

(a) Complylng with Section 27560 or 27565, as It pertalns.to that handgun, ..’

(b) Sectlon 28000, as It pertalns to that handgun.

(q%wmzmmowUﬁ@mmmwﬁmmammwm A

(d) Complying wlth Sectlion 27870 or 27875, as 1t peﬁgins to that handgun.

(e) Cornplylng with Section 27915, 27920, or 27925, as it pertalns to that handgun.

26380. Sectlon ;26350 does not apply to, or affect, the open carrylng of an unioaded handgun incldent to, and In

the course and scope of, tralning of or by an Indlvidual to become a sworn peace oﬁ"lcer as part of a course of
study approved by the Commisslon on Peace Officer Standards and Tralning.,

: 2638l. Sectlon 26350 does not'apply to, or affect, the open carrying of an unloaded. handgun Incident to, and in

the course and scope of, training of or by an Individual to become licensed pursuant to Chapter 4 (commencing
with Section 26150) as part of a course of study necessary or authorlzed by the person authorized to Issue the
license pursuant to that chapter.

26382, Sectlon 26350 does not apply to, or affect, the open carrying of an unloaded handgun incident to and at -

the request of a sherlff or:chlef or-other head of a munlcipal police department. .

26383. Paragraph (1) of subdivision (a) of Section 26350 does not apply to, or affect, the open carrying of an
unloaded handgun by a petrson when done within a place of business, a place of residence, or on private
property, if done with the permission of a person who, by virtue of subdivision (a) of Section 25605, may carry
openly an unloaded handgun within that place of business, place of residence, or on that private property
owned or lawfully possessed by that person.
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unloaded handgun If all of the foll.. 7ing caonditions are s

(a) 'l'he open carrying occurs at an auctlon or slmilar event of a nonproflt public beneflt or mutual benefit
corporatlon, at which ﬂrearms are auctloned or otherwise sold to fund the activitles of that corporatlon or the
local chapters of that corporation,

(b) The unloaded handgun Is to be auctioned or otherw;se sold for that nonprofit public benefit or mutual
benefit corporation. ]

(©) The unloaded handgun ls to be dellvered by a person licensed pursuant l:o, and operal:lng in accardance
wlth, Sections 26700 to 26925, lncluslve

26385. Sectlon 26350 does not apply to, or affect, the open carrying of an unloaded handgun pursuant to
paragraph (3) of subdlvision (b) of Section 171c. -

26386, Sectlon 26350 does not apply to, "or affect, the open carrying of an unloaded handgun pursuant to
Section 171d. . .

26387, Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun pursuant to -

subparagraph {F) of paragraph (1) subdivision (c) of Section 171.7. .

26388, Section 26350 does not apply to, or affect, the open carrylng of an unloaded handgun on publicly owned.

land, If the possesslon and use of a handgu.n Is speclfically permitted by the managing agency of the land and
the person carrying that handgun Is In lawfull possesslo.n of that handgun.

26389, Sectlon 26350 does not apply to, or affect, the carrying of an unloaded handgun If the. handgun Is
carried either in the locked trunk of a motor vehicle. or ina locked container.

SEC. 15. No relmbursement is required by this act pursuant to Section- 6 of Article XIIIB of the Californla
Constitution because the only costs that may be Incurred by a local agency or school district will be Incurred
because thls act creates a new crime or Infraction, eliminates a crime or Infractlon, or changes the penalty for a
crime.or Infraction, within the meaning of Sectlon 17556 of the Government Code, or changes the deflnitlon of
a crime within the meanlng of Sectlon 6 of Article XIIIB of the Californla Constitutlon, "
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L EGISLATIVE INFORMATION

AB-144 Firearms, (2011-2012)

.S o~
f\SS Document 96 3 Filed 05/02/{1’3 Page 13 of 71. Page ID

Date Result | Location . : Ayes’ Noes NVR Motion

09/098/11 | (PASS)

Assembly Floor 48 30 2 AB 144 PORTANTINO Concurrence In Senate Amendments

Ayes: Alejo; Allen; Ammlano, Atkins, Beall, Block, Blumenfleld, Bonllla, Bradford, Brownley, Buchanan, Butler, Charles
Calderon, Campos, Carter, Cadiilo, Chesbro, Davis; Dickinson, Eng, Feuet, Fong, Fuentes, Furutanl, Gatto, Gordon, Hall,
Hayash|, Roger Hernandez, Hlil, Hueso, Huffman, Lara, Bonnle Lowenthal, Ma, Mendozs, Mitchell, Monning, Pan, V. Manuel
Pérez, Portantine, Skinner, Solorlo, Swanson, Wieckowskl, Wililams, Yamada, John A, Pérez

Noes: Achadjian, Blli Berryhlll, Conway, Cook, Donnelly, Fletcher, Beth Galnes, Galglanl, Garrick, Grove, Hagman,
Halderman, Harkey, Huber, Jeffrles, Jones, Knight, Logue, Mansoor, Mlller, Morrell, Nestande, Nlelsen, Norby, Olsen, Perea,
Slive, Smyth, Valadao, Wagner R

Na Votes Recordsd: Gorell, Torrés

09/08/11 | {FAIL)

Senate Floor -} 15 20 5 Assembly 3rd Reading AB144 Portantino By De Ledn
; : Reconsider

Ayes: Anderson, Berryhlll, Blakesleg, Cannella, Dutton, Emmerson, Fuller, Galnes, Harman, Huff, La Malfa, Runner,
Stnckland Walters, Wyland - ) ' .

Noes: Alqulst Calderon, Corbett, De Ledn, DeSauinier, Evans, Hancock, Hemandez, Kehoe, Leno, Lieu, Llu, Negrete
Mcleod, Padiils, Pavley, Price, Steinberg, Vargas, Wolk, Yee .

No Votes Recordet§: Corres, Lowenthal, Rublo, Simitian, Wrght,

o

08/08/11 | (PASS)

Senate Floor I 21 t 18 t 1- I Assembly 3rd Reading AB144 Purtan‘dno By De Lebn

Mcleod, Padilla, Pavley, Price, Simitian, Stelnberg, Vargas, Wolk, Yee

Ayes: Alquist, Calderon, Corbett, De Ledn, DeSaulnier, Evans, Hancock, Hernandez, Kehoe, Leno Llg, Lowenthal, Negrete

Noes: Anderson, Berryhill, Blakeslee, Cannella, Correa, Dutton, Emmerson, Fulier, Galnes, Harman, Huff, La Malfa, Rublo,
Runner, Strickland, Walteérs, Wright, Wyland :

No Votes Recorded: Liey’ X H

06/07/13% | (PASS)

Sen Public Sefety ! 4 (2 i 1 ! Do pass, but re-refer to the Committee on Appropriations,

Ayes: Hancock, Uiy, Price, Steinberg

Noes: Anderson, Harman

No Votes Recorded: Calderon

?

05/16/11 ] (PASS)

- Assembly Floor % 46 ) 29 ] 5 [ AB 144 PORTANTING Assembly Third Reading

Ayes; Alejo, Allen, Ammiana, Atkins, Beall, Block, Blumenfield, Bonilla, Bradford, Brownley, Buchanan, Butler, Charles
Calderon, Campos, Carter, Cedlllo, Chesbro, Davls, Dickinson, Eng, Feuer, Fong, Fuentes, Furutanl, Gatto, Gordon, Hall,

Salorio, Swanson, erckowskl, willlams, Yamada, John A, Pérez

Hayashl, Hill, Hueso, Huftman, Lara, Bonnle Lowenthal, Ma, Mitchell, Monning, Pan, V. Manuel Pérez, Portantine, Skinner, ~

Noes: Achadjlan, Bill Berryhlli, Conway, Cook, Donnelly, Fletcher, Beth' Galnes, Gartlck, Grove, Hagman, Halderman,
Harkey, Roger Herndndez, Huber, Jeffrles; Jones, Knight, Logue, Mansoor, Miiler, Morreil, Nestande, Nieisen, Olsen, Perea,
Sliva, Smyth, Vaiadao, Wagner . .

No Votes Racorded: Galglani, Gorell, Mendozs, Norby, Torres

¥

05/04/11 | (PASS)

Asm Appropriations i 12 { 5 ]! 0 } Do pass,

Ayes: Blumenfield, Bradford, Charles Calderon, Campos, Davis, Fuentes, Gatto, Hall, Hill, Lara, Mlichell, Solorio

Noes: Donnelly, Harkey, Nielsen, Norby, Wagner

Ne Votes Recorded:
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04/12/18

(PASS)

Asm Public Safety

E Ifésglt lLocatsg.:. § E;/\: Sg t !Nnes lﬁ% glMﬂﬂ lgg,gg,u E 31 ﬁZJ E;Eé [D

Do pass #nd be re-referred to the Committee on
Appropriations,

Ayes: Ammlana, Cedillo, HIll, Mitchell, Yamada

Noes: Hagman; Knight

No Votes Recorded:
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'LEGISLATIVE INFORMATION

AB-144 Firearms. (2011-2012)

-SJO°sS Document 96-3 Filed 05/02/(1‘3‘1 Page 15 of 71 Page ID.

Date

Action

10/08/11

Chaptered by Secretary of State - Chapter 725, Statutes of 2011,

10/09/11

Approved by the Governor,

09/21/11

‘Enrolled and presented to the Governor at 3:30 p.m.

09/09/11

Senate amendments concurred In, To Erigrossing and Enrolling. (Ayes 48. Noes 30. Page 3208.),

08/09/11

In Assembly, Concurrence In Senate amendments pending.

1 09/08/11

Read third time. Passed. Ordered to the Assembly. (Ayes 21. Noes 18, Page 2398.),

09/06/11

Read second time, Ordered to third reading.

08/02/11

Ordered to second reading, o .o

09/02/14

From Inactive file.

08/30/11

Ordered to Inactlve file at the request of Senator De Ledn,

06/28/11

Read second time, Ordered to third reading,

05/27/1'1

From committee; Be placed on second reading file pUrsuant to Senate Rule 28.8, .

96/07/11

From committee: Do pass and re-refer to Com, on APPR, (Ayes 4, Noes 2.) (June 7). Re-referred to Com on APPR,

06/01/11

From committee chair, with authors amendmenta. Amend, and re-refer to commlttee. Read second time, amended, and re-referred to
Com, on PUB. S.

05/26/11

Referred to Com, on PUB, S,

05/16/11

In Senate. Read first ime, To Com, on RLS. for asslgnment.

05/16/11

Read third time, Passed, Qrdered to the Senate. (Ayes 46, Noes 29, Page 1389,y

05/08/11

Read second time, Ordered to third reading.

05/05/11

From committee:, Do pass. (Ayes 12, Noes §:) (May, 4).

. | 05/03/11

Re-referred to Com, on APPR,

]

05/02/11

From commltpéé chalr, with author's amendments; Amend, and re-refer to Com. on APPR. Read second time and amended.

04/13/11

From committee; Do pass and re-refer to Com. on APPR, (Ayes 5. Noes 2.) (Aprll 12). Re~-referred to Com. on APPR,

04/05/11

In committee: Set, first hearing. Hearlng canceled st the request of author,

02/03/11

Referred to Com, on PUB. 8.

01/14/11

From printer, May be heard In committee Febrdary 13,

01/13/11

Read first time, To print.
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'LEGISLATIVE INFORMA’I‘ION

AB-144 Firearms, (2011-2012)

. Lsﬁms Document’ 963 Filed 05102/{@ Page 16 of 71 Page ID

Bill Analysis
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. Case 2:11-cv-09916- SQ%)*,SS Document 96 3 Filed OS/OZ/@S’; Page 17 of 71 Page ID
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CONCURRENCE IN SENATE AMENDMENTS
AB 144 (Portantino- and Ammiano)

As Amended June 1, 2011

Majority vote

ASSEMBLY: 4629 (May 16,2011)  SENATE: 21-18 . (September 8,2011)

Original Committee Reference: PUB,. S.

SUMMARY Makes it amzsdemeanor for a.ny person to carry an exposed and tnloaded -
handgm outside ‘a vehicle upon His or her person while in any pubhc place or on any public -
street in an incorporated city, orin any public place or pubhc strect In a prohibited area of an
unincorporated county.

The Senate amendments exempt a security guard authormd to openly carry an unloaded _
handgm and an honorably retired peace officer authorized' to openly carry an unloaded handgun
from prohibitions against a firearm in a school zone.

AS PASSED BY THE ASSEMBLY. ‘rhis bill made it a misdemeanor for any person to carry an
exposed and unloaded handgun outside a vehicle wpon his or her person while it any public
place or on any public street in an incorporated city, or in any public place or public street in 2
prohibited drea of anmnncorporated county. Spec1ﬁca]ly, this bill:

1) Madeit a misdemeanor pumshable by m:pnsonmen’c i the county Jaﬂ not to exceed six
months, by & fine not to exceed $1,000, or by both a fine and imprisonment for any person to
carry an exposed and wnloaded handgun outside a vehicle upon his or her person, or when
that person carries an exposed and wnlocked handgun inside or on a vehicle; whether or not is
in onhis or her person while in any public place or on any public street in an incorporated
city, or in any public place or public street in a prohibited area of an Iminco'rporated county.

2) Made the crime of openly carrying an unloaded handgum punishable by imprisonment m the
county jail not to exceed one year, or by a fine not to exceed $1,000, or by that fine and
imprisonment if the handgun and wnexpended ammmmition capable of bemg discharged from
that firearm are in the immediate possession ofthe person and the person is not the registered
owner of the firearm:

3) Stated that the sentencing provisions ofthis prohibition shall not prechide prosecution wnder
other specified provisions of law with apenalty that is greater. :

4) Provided that the provisions of this prokibition are curmilative, and shall not be construed as
restrioting the application of any other law, However, an act or onission pumshable in
different ways by different provisions oflaw shall not be punished under more than one
provision. .

5) Stated that notwithstanding the fact that the term "an tnlbaded handgm" is used this.
section, each handgm shall constitute a separate and disﬁnct offense.

6) Stated that the open carrying of an unbaded handgun does not apply to the carrying ofan.
unloaded handgm if the handgun is carried either in the locked trmk of a motor vehicle orim
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' e) The open carrying of auunloaded Jhandgon by amember of any chib or orgamzatlon

i) The open carrying of an unloaded haﬁdgun within a gun show;

g) The open cerrying of an unloaded handgim incident to tramsportation of ahﬁndgun bya

#:1321 : AB 144
Page 2

& locked container. -

Provided ’chat the crime of openly can'ymg anunloaded handgm does not apply to, or affect,
the following: .

a) The open carrymg of an mnloaded handgun by any peace officer or by an honorably . . i

retired peace oﬁicer authorized to carry a handgun;

b) The open carrying of anunloaded handgun by any person authonzed to carry a loaded
handgun;

¢) The open carrying of an wmloaded handgun as merchandise by dperson who 1 engaged m o k
. the business of manui’actmmg, Wholesahng, repairing or dealing in firearms and who i
hcensed to engaged in that business or an authorized representative of that business;

d) The open carrying of an unloaded handgun by duly authorized military or civil . S ’
organizations while parading, or the members thereof when at the meeting places of the:r , :
respective organizations; ‘ i

organized for the purpose of practicing shooting at targets tpon established target ranges, i
. whether public or private, while the memdbers are using handguns upon the target Tanges
or fncident to the use of a ha:adgun at that target range;

1) The open carrymg of an urloaded handgun by a licensed lumter while engaged in lawful T

person operating a licensed common carrier or an authorized agent or employee thereof
when transported . conformance with applicable federal law;

h) The open carrying of an unloaded handgun by a member of an organization chartered by
the Congress of the Unfed States or nonprofit mutual or public benefit corporation
organized and recognized as anonprofit tax-exempt organization by the Internal Reverue
Service while an official parade duty or ceremonial occasions of that organizatiorn;

1) The open carrymg of anmﬂeaded handgun within a school zone, as defined, with the
written permission of the schoo] district superintendent, his or her designee, or eqmvalent
school authority; -

B s ey

k) The open carrying of anunloaded handgnn when in accordance with the provisions
. relating to the possession of a weapon in a public building or State Capitol;

1) The open carrying of an wnloaded handgun by any person while engaged in the act of , S
making or attempting o make a lawful arrest; . , _ ' i
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m) The open carrying of an unloaded handgun m01dent 10 loaning, seling, or transforring the -
_ same, SO long as that handgun is possessed within private property and the posséssion ‘and
carrying is with the permission of the owner or lessee of that private property;

n) The open carrying of an unloaded. handgun by a person engaged i firearms-related
activities, while ‘on the premises ofa fixed place of'business which is licensed to conduct
and conducts, as aregular course of its business, activities related to the sale, making,

~ repait, fransfer, pawn, or the use of firearms, orrelated to frearms traming; :

0) The open carrying of an unloaded handgun by an authorized participant i, or an
authorized employee or agent of a supplier of firearms for, a motion picture, televxsmn, or
video production or entertainment event when the participant lawfally uses the handgm
as part of that production or event or while the parhcnpant or authonzed employee or-
-agent is at that produotlon event :

p) The open carrymg of anunloaded handgun incident to obtaining an1dent1ﬁcauon muyber
or mark assigned for that handgn fom the Department of Justice (DOJ);

Q) The open carrying of an unloaded handgun bya person when that person is summmoned by
a peace officer to assist n roaking arrests or preservmg the peace whﬂe he or she is
actually engaged in assisting that officer;

.r) The open carrymg of an unloaded handgun me1denfc fo apnvate party transfer through a
licensed firearms dealer;

s) The opeti carrying of an unloaded handgun by & personin. the scope and course of
. training by an individual to become a swom-peace oﬁicer,

" 1) The open carrying of an unloaded handgun in ‘the course and scope of training toin order
to be licensed to camy a concealed Weapor C

w The open carrying of an unloaded handgun at the request of a shenff or chief or ofhér
. head of a municipal police department;”

v) The open carrying of an unloaded handgun within aplace of business, within a place of
residence, or on private property if done with the permission ofthe owner or lawfiil
‘possessor of the property; and, .

w) The open carrying of an unloaded handgun when aIl of the ﬁ)]lowmg condmons are
satisfied:

i) The open carrying occurs at an auction or similar event of anomprofit or mmutual
benefit corporation event where frearms are auctioned or otherwise sold to fimd
activities; .

H) The unloaded handgun is to be auctioned or otherwise sold for the nomprofit public
benefit mutual benefit corporation; *
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fif) The unloaded handgun is delivered by al'goensed dealer;

iv) The open carrsdng of an unloaded handgun does not apply .to person authorized to
carry handguns in the State Capitol or re31denees of the Governor or other
constitutional officers; and

v) The open carrying of an unloaded handgun on publicly owned land, if the posses'sion
and use of a handgm 15 specifically permitted by the managing agency of the land
and the person carrying the handgm is the registered owner of the handgun.

8) Made conforming and non-substantive technical changes.

FISCAL EFFECT: Accordmg to the Senate Appropnauons Conmmttee, pursuant to Senate Rule
- 28.8, neghgible state costs. ‘

COMMENTS Aecordmg to the author; - "The absence of a prohibition on'open carry' has
created an increase i problematic instances of guns carried in public, alarming unsuspecting
mdmduals causmg issues for law enforcement. .

"Open carry creates apotenually dangerous situation. In most cases when a person is openly ‘ .
carrying a ﬁrearm, law enforcement is called 1o the scene with few details other’ ‘than one or more
people are present at a location and are armed. : '

"In these tense situations, the slightest Wrong move by the g carrier could be construed as
. threatening by the responding officer, who may fel cormpelled to respond in a manmer fhat, could -
belethal Inthis situation, the practice of 'open carry' creates an unsafe environment for all
parties involved: the officer, the gun-carrymg mdmdua}, and for any other mndividuals nearby as
well

"Additionally, the icrease in “open camy” calls piaced to law enforcement has taxed

departments dealng with under-staffing and cutbacks due to the current fiscal chmate -
California, preventing them ffom protecting the public i other ways."

. Please see the policy committee analysis for a fill discussion .of this bill
Analysis Prepared by: Gregory Pagan /PUB. S./(916)319-3744 .

FN: 0001386,
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. SENATE RULES COMMITTEE e . AB 144

Office of Senate Floor Analyses
1020 N Street, Suite 524
(916) 651-1520 Fax: (916) 327-4478

THIRD READING

Bill No:  AB 144,
Author:  "Portantino (D), et al

. Amended: 6/1/11 in Senate

Vote: 21

SENATE PUBLIC SAFETY COMMITTEE: 4—2 6/7/11

AYES: -Hancock, Liu, Price, Steinberg
NOES: Anderson, Harman -

NO VOTERECORDED Calderon

SENATE APPROPRATIONS COMMITTEE Senate Rule 28 8

ASSEMBLY FLOOR: 46-29, 5/16/ 11 - See last page for vote

SUBJECT: Open Carrying of unloaded handguns

SOURCE California Police Chiefs Association

_ DIGEST: This bill (1) makes it 2 misdemeanor punishable by up to six

months in jail and a $1,000 fine to openly carry an unloaded handgun on

one’s person or in a vehicle; (2) makes it a misdemeanor punishable by up to _

one year in countyjail and a $1,000 fine to 'Openly carry an unlawfully
possessed unloaded handgun and ammunition in public in an incorporated
city; (3) establishes specified excepuons to this prohibition; (4) makes it a
misdemeanor, punishable by up to six months in jail and a fine ofup to

- $1,000 for the driver of a vehicle to knowingly allow apersonto bring an

openly carried, unloaded handgun nto the vehicle; and (5) makes
conforming and nonsubstantive technical changes to affected statutes.

CONTINUED -
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~ ANALYSIS: Existing law defines “handgun” as any “pistol,” “revolver,”

or “firearm capable ofbeing concealed upcn the person.” (Penal Code
Section 16640(a).)

‘Existing law prohibits can'ymg a concealed weapon, loaded or unloaded,

unless granted a permit to do so. Except as otherwise provided, a person is

-guilty of carrying a concealed firearm when he/she:

Carries concealed within any vehicle which is under his/her control or
direction any pistol, revolvcr, or other firearm capable of being concealed
upon the person.” L

Causes to be concealed within any Vehlcle in which the personls an
occupant any pistol, revolver, or other firearm capable ofbeing concealed
upon the person. - :

Carries concealed upon his/her person any pistol, revolver, or other |
firearm: capable of being concealed upon the person (Penal Code

Section 25400(2).)

Existing law prowdes that carrying a concealed firearm is generally a
misdemeanor, punishable by up to one yeat in a county jai; by a fine ofup
t0 $1,000; or both. However, there are several circumstances in which
carrying a concealed weapon may be pumshable as a felony or altemate

L felony~mlsdemeanor

. A felony where the person has prevmusly been convicted of any felony

or of any crime made punishable by the Dangerous Weapons Control
Law

A felony where the firearm is stolen and the person knew, or had

~ reasonable causeto believe, that the firearm was stolen,

A felony where the personis an active participant in a criminal street

gang..

A felony where the personis notin lawfiil possessionof the firearm, as
defined, or the personis within a class of persons prohibited from
possessing or acquiring a firearm.

CONTINUED
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 Analternate felony-misdemeanor where the person has been convicted of
a crime against a personor - property or ofa narcoucs or dangerous drug
violation. -

* Analternate felony-misdemeanor where:

o Both the concealable firearm and the unexpended ammunition for that
firearm are either in the immediate possession of the person or readily
- available to that person or Where the firearm is loaded. '

o The persoms not listed Wlﬂl the Department of Jushce (DOYJ) as the
registered owner of the ﬁrearm (Penal Code Sectton 25400(c).)

Existmg law provides a number of exceptions and limitations to the
prohibition on carrying a concealed firearm including methods to lawfully -

. carty firearms in a vehicle, a home, or a business, etc. (Penal Code Sections -
25600, 25605, 25610, 25505-25595, 25450—25475 25615-25655, a.nd
26150-26255. )

E)ust]ng law authonzes the sheriff of a county, or the chief or other head of a
mumelpal police department of any city or city and county, upon proofithat

~ the person applying is of good moral character, that géod cause exists for the
issuance, and that the person applying satisfies any one of specified

. conditions, and has completed a course of training, as specified, to issue to
that persona license to carry a pistol, révolver, or other firearm capable of
being concealed upon the personin either one of the fo]lowmg formats:

o Alicense to carry concealed a pistol, revolyer, or other ﬁrearm capable of
being concealed upon the person.. -

o Where the pepulaﬁon of the county is less than 200,000 persons -
according to the most recent federal decennial census, a license to carry
- loaded and exposed in only that county a pistol, revolver, or other firearm
capable of being concealed upon the person. -

(Penal Code Sections 26150-26255.)

Existing law prohibits the carrying ofa loaded firearm on his/her personor -

in a vehicle while in any public place or on any public streetin an
incorporated 01ty or a prohibited area ofunincorporated territory. The
penalty provisions for this prohlbltlon are substantially similar to those:

- CONTINUED
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provided in Penal Code Section 25400(c) ad provide numerous exeepti,ons
and limitation to this prohibition. {Penal Code Section 25850.)

Existing laW provides that a firearm shall be deemed to beloaded for the
purposes of Penal Code Section 12031 when there is an unexpended
.- cartridge or shell, consisting of a case that holds a charge of powderand a
bullet or shot, 1 in, or attached in any- manner to, the firearm, incliding, but
not limited to, in the firing chamber, magazine, or clip thereof attached to
the firearm; except that a muzzle-loader firearm shall be deemed to be
loaded when it is capped or primed and has a powder charge and ball or shot
in the barrel or cylinder. (Penal Code Section 16840(b).)

Existing law provides in the Fish and Game Codethat it is unlawful to
possessa loaded rifle or shotgun in any. vehicle or conveyance or its
attachments which is standing on or along oris being driven on or along any
public highway or other way open to the public. (F:sh and Game Code

' Sectlon 2006.)

Exisﬁng law prevides that a rifle or shotgun shall be deemed to be loaded for -
the purposes of this section when there is an unexpended cartridge orshellin

the- ﬁnng chamber but not when the only cartridges or shells are in the
" magazine.

Bxisting law provides that carrying a loaded firearm is generally a
misdemeanor, punishable by up to one year in a county jail; by a fine ofup
to $1,000; or both. However, there are several circumstances in which the
penalty may be punishable as a felony or alfernate felony-misdemeanor:

o Afelony where the person has previously been convicted of any felony
or of any crime made punishable by the Dangerous Weapons Control
Law, :

.o A felony Where the firearm is stolen and the person knew orhad -
reasonable cause to believe that the firearm ‘was stolen.

o Afelony Where the persor is an active participant in a criminal street
gang. '

s Afelony where the personis notin lawful possession of the firearm, as
_ defined, or the person is within a class of persons prohibited from
- pOssessing or acquiring a firearm.,

CONTINUED
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o An alternate felony-misdemeanor punishablé by imprisonment in the
state prison; by imprisonment in a county jail not to exceed one year; by
a fine not to exceed $1,000; or by both that imprisonment and fine where
the person has been convicted of a crime against a person or property or
of a narcotics or dangerous drug violation.

s An alternate felony-misdemeanor punishable by imprisonment in the
state prison; by imprisonment in a county jail not to exceed one year; by
~ afine notto exceed $1,000; or by both that imprisonment and fine where.
. the personis not listed with the DOJ as the registered owner of the
firearm, A

~ (Penal Code Section 25858(0) )

Existing law, the “Gun-Free School Zone Act » prohlblts a person, WIthout
appropriate permission, as specified, from possessing a firearm wrrhm an .
-area that the personknew or reasonably should have known was a-“school
zone,” defined as an area in or on the grounds of or.within -1,000 feet of the
_grounds of any public or privaté K-12 school. (Penal Code Section 626.9:)

Existing law provides that any personwho has ever been convicted ofa
felony and who owns orhas in his/het possession or under his/her custody or
control a firearm is guilty of a felony, punishable by 16 months, two or three
years in prison. (Penal Code Section 29800(b) )

Existing law provides that every person who, except in self-defense, draws

or exhibits any fircarm in public, loaded or vnloaded, in the presence of

another person, n a rude, angry or threatening manner is guilty ofa

. misdemeanor and shall be mpnsoned fornot less than three months nor

- more than one year in the county jail; fined $1,000; or both. (Penal Code. .
Section 417(a).) -

Existing law provides that every person who, except in self-defense, draws
or exhibits any firearm, loaded or unlodded, in a rude, angry or threatening
manner. in public, in the presence of a peace officer, who a reasonable person
would know was in the performance ofhis/her duty, is guilty ofan alternate
misdemeanor/felony and shall be imprisoned fornot less than nine months
and up to one year in the county jail or in. the state prison for 16 months, two
or three years. (Penal Code Section 417(c).)

CONTINUED
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This bill provides that it shall be annsdemeanor, pumshable by up to six -
months in the county jail, a fine ofup to $1,000, or both, for any personto -
carry an exposed and unloaded handgun outside a vehicle upon his/her
person or inside or on a vehicle, whether or not on his/her person, while in:

o A pub]ic place or public street in an inc'oiporated city or city and county. A‘ .

® A-public street ina prohibited area ofan umncorporated area of a county
or city and county.

¢ A public p']ace in aprohibited area of gi uounty or city and county.

This bill provides that it shall be a misdemeanor punishable by
imprisonment in a countyjail forup to oneyear, a fine of up to $1,000, or
both, for any personto carry an exposed and unloaded handgun inside or on
a vehicle, whether ornot onhis/her person, while in a public place or public:
street in an incorporated city or city and countyls if both ofthe followmg
condmons exist:

o The handgun and unexpended ammumtlon capable ofbéing dzscharged
from that handgun are in the immediate possess1on of that person. -

. o Thepersonis notin lawful possess1onof That handgun.

This bill provides that the above-stated i)foizisidns shall not preclude
prosecution under any other law with a penalty that is greater.

This bill provides that the above-stated provisions are cumulative, and shall
not be construed as. restricting the application of any other law. However, an
act or omission punishable in different ways by different provisions of law
shall not be punished under more than one provision. :

. This bill providés that, notwithstanding ':thé fact that the term “an unloaded

handgun™ is used in this section; each handgun shah constitute a séparate
and distinct offense. ‘ :

This bill prowdes that the crime of openly caxrymg an unloaded handgun
does not apply to, or affect, the following;

CONTINUED
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o The open carrying ofan unloaded handgun by any peace officer or by an

honorably retlred peace officer authorized to carry a handgun, as
specified.

. The open carrying of an unlo aded handgun by any person authonzed to
‘openly carry aloaded handgun, as specified.

o The open carrying of an unlpaded handgun as merchandise by a person
who is engaged in the business of manufacturing, wholesaling, repairing
or dealing in firearms and who is licensed to-engaged i that busmess or
an au’rhonzed representative of that business.

o The open carrying ofan unloaded handgun by duly authorized mjhtary or
civil organizations while parading or the members ‘rhereof when at the
' meehng places of their respectlve orgamzahons

¢ The open carrying of an unloaded handgun upon the personby a member
of any club or organization organized for the purpose of practicing -
shooting at targets upon established target ranges, whether public or .
private, while the members are using handguns upon the target ranges or

~ incident to the use of a handgun at that target range. '

o The open canylng of an unloaded handgun by a hcensed hunter Wl:ule
‘engaged: in lawful huntxng :

* The open carrying of an unloaded handgun 1nc1dent to transporta’aon ofa
handgun by a person operating a licensed common carrier or an :
. authorized agent or employee thereof when transported in conformance
with applicable federal law.

K The open catrying of an unloaded handgun by a member of an

organization chartered by the Congress ofthe United States or nonprofit
mutual orpublic benefit corporation organized and recognized as-a

- nonprofit tax-exempt organization by the Internal Revenue Service while
an official parade duty or ceremonial occasions of that organization,

¢ The open carrying of an unloaded handgun upon the person within a gun
show, as specified. '
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The open carrying of an unloaded handgun within a schoolzone, as -
defined, with the written permission ofthe schooldistrict supenntendent,
hls/her designee, or equivalent sehoolauthonty

The open carrying of an unloaded handgun when in accordance with the -
provisions relating to the possessionofa weaponin a pubhc building or
State Capitol ‘

The open carrymg of an unloaded handgun by any person while engaged
in the act of making or attemapting to make a lawful arrest.

The open carrying of an unloaded handgun J'neident to loaning, selling, or
transferring the same, as specified, so long as that handgun is possessed
within prrvate property and the possession and carrying is with the
permlss1on of the owner or lessee of that pnvate property

¢ The open carrying of an-unlo aded handgun by aperson.engaged in
firearms-rélated activities, while on the premises ofa fixed place of
business which is hcensed to conduct and conducts, as a regular course of
. its business, activities related to the sale, making, repair, transfer, pawn,
. orthe use of firearms, orrelated to firearms training

The open carrying of an unloaded handgun by an authonzed parhc1pant
in, or an authorized employee or agent of a supplier of firearms for, a
motion picture, television, or video production or entertainment event
~when the participant lawfully uses the handgun as part of that production
or event or while rehearsing or practicing, or while the participant or
authorized employee or agent is at that production event or rehearsal or-
. practice. :

The open carrying of an unloaded handgun upon the person incident to .
obtaining an identification number or mark asmgned for that handgun
from the DOJ. &

The open carrying.of an unloaded handgun upon the personat any
established target range, whether public or private, while the personis
using the handgun upon the target range.

The open carrying of an unloaded handgun by a person when that berson
1s summoned by a peace officer 1o assistin making arrests or preserving
the peace wh:le he/she is actua]ly engaged in assisting that officer.

CONTINUED A G0029

SER000176

4 - et 1o e iy e e eyt TR S

L Wy P e+ 4 e

S VP S W

S T T O PO

e A e i St e e e a1

tr- e



¢ #:1332 AB 144

Page 9
The open carrying of an unloaded handgun upon the personincident to
any of the fo]lowmg

0 Complymg with requ:rements for Jmportmg that handgun or cutio ot
relic into California. © -

0 Repofh'ng disposition of a handgun to DOJ, as ,speeiﬁed.

° | The sale or transfer of that ﬁrearm toa government ennty,
specified.

"o Complying with reqmrements related to the transfer ofa handgun .

obtained by gift of inheritance.

o Complying with requzrements for talcmg possess1on ortifle of that

handgun

The opencatrying of an unlo aded handgun mc1dent to a private party
transfer through a licensed firearms dealer.

The open canymg ofan unloaded handgun by aperson in the Scopeand
course of tra:zmng by an individual to become a sworn peace oﬂicer

The open carrymg of an unloaded handgun in the courseand scope of
training to in. order to belicensed to carry a concealed weapon.

The open carrying of an unloaded handgm:'iat the request of a sheriff or
chief or other head ofa municipal police department.

The open carrymg of an unloaded handgun upon the personWlchn a
place of business; within a place of residence, or on private propertylf
done with the permission of the*owner or lawful possessor ofthe

property.

The open carrying ofan unloaded handgun upon the personwhen all of
the following condmons are sa’usﬁed

o The open carrying occurs at an auction or similar event of a nonprofit
or mutual benefit corporation event where firearms are auctioned or
_otherwise sold to fund activities. .

CONTINUED
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‘0 The unloaded handgun is to be auctioned or otherwise sold for the
nonproﬁt public benefit mutual benefit corporahon
o The unloaded handgun i8 dehvered by a licensed dealer.

o The open carrying ofan unloaded ‘handgun by a person authorized to

carry a handgun in the State Capitol or residences ofthe Governor or
other constitutional officers.

e The open cartying of an unloaded handgun by auﬂ:lonzed pubhc transit
- officials, as specxﬁed ,

¢ The open carrying of an unloaded handgun on publicly owned land, if the

possess1on and use ofa handgun is specifically perm1tted by the .
managing agency ofthe land and the person carrying the handgun sin
lawful possession of that handgun

o The carrying of an unloaded handgun if the handgun is carried either in
. the Jocked trunk of a motor Vel:ucle orin a locked oontamer

This bill provides that the “Gun Free SchoolZones Act” descnhed above
does not apply to or affect the followmg persons .

» A security guard authonzed to openly carry an unloaded handgun .
~ pursuant to the provisions of this bill
s An honorably retired peaoe officer authorized to openly carry an . )
_unloaded handgun pursuant to the provisions of this bill '

This bill provides that it shall be a misdemeanor, punishable byup to 6
months in county jail, a fine ofup to $1,000, or both, for a driver of any
motorvehicle orthe owner of any motor vehicle, whether or not the owner
of'the vehicle is occupying the vehicle, to knowingly permit any other
~ personto carry into or bring into the vehicle an openly carried unloaded

- handgun, as specified.

This bill makes conforming and nonsubstantive technical changes.

Related/Prior Tegislation

CONTINUED
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. AB 1934 (Saldana, 2010) passed the Senate Floor (21-16) on August 31,
2010. This bill died on Assembly Concurrence; AB-98 (Cohn, 2005) was
held on Suspensein the Assembly Appropriations Committee; AB

2501 (Horton, 2004) failed passagein the Assembly Public Safety
Committee; AB 2828 (Cohn, 2004) failed passagein the Assembly Public
Safety Committee

FISCAL EFFECT: Appropriation: No Fiscal Com.: Yes Local: Yes
. SUPPORT: (Verified 6/28/11) . |

" California Police Chiefs Association (séurce)

- Brady Catupaign to Prevent Gun Violence (Cahforma Chapters)
City of Beverly Hills -

City of Los Angeles

City of West Hollywood

Coalition Against Gun Violence

Friends Committee on Legislation

* Legal Community Against Violence

Los Angeles Sheriff's Department . ~

Peace Officers Research Association of Ca]sforma '

- OPPOSITION: ‘(Veriﬁe‘d 6/28/11)' ’

California Rifle and Pistol Assocmﬁon "
California Right To Carry
- Capitol Resource Family Impact
Contra Costa Open Carry
Diablo Valley Gun Works
Gun Owners of California
National Rifle Association
- Open Carry Organization
Redline Ballistic
Responsible Citizens of Cahforma
South Bay Open Carry

ARGUMENTS INSUPPORT: Accordingto the aufhor’s office, the
absence of a prohibition on “open carry” has created an increase in
problematic nstances of guns carried in public, alarming unsuspecting

individuals and causing issues for law enforcement. Simply put, open carry -

creates apotenudlly dangerous situation for the Citizens of California.

CONTINUED
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Often, when an individual is openly carrying a firearm, law enforcement is

called to the scene with few details other than one or more armed mdmdua]s '

are present at a location.

In these tense situations, the slightest wrong move by the gun-carrier could
" beconstrued as thieatening by the responding officer, who may feel
compelled to respond in a manner .that could be lethal. In this situation the
practice of “opencarry” creates an unsafe environment for all parties
mvolved; the officer, the gun-carrying mdmdua], and for any other people
who happen to be in the line of fire.

Additiona]ly, the increase in “open carry” calls placed to law enforcement .
has taxed departments dealing with under-staffing and cutbacks due to the
current fiscal climate in California, preventing them from protecting the
pubhc in other Ways L

| ARGUMENTS ]NOPPOSITION The Nauonal R1ﬂe Assocmtlon and -

L the California RJﬂe and Pistol Association state:

By denying individuals the ability to carry.an unloaded.firearm, SB
144 directly violates the constitutional right to keep and bear arms for
self-defense. Weurge you to.oppose this attack on the rights of the
law abiding population to carry a firearm in case of a self-defense
emergency should they so choose. ' '

In addition, we write to notify you that the problems facing SB 144

‘are compounded by the current state of California’s concealed carry .
weapons (CCW) permitting system. Should AB 144 pass, it will -

- wreak havoc on California’s CCW permitting system. In most areas of
California, CCW permits are rarely issued, and are usually reserved
for those with political clout and the wealthy elite. Because of this-
reality, “opencarrying” is the only method available to the
overwhelming majority of law-abiding individuals who wish. to carry -
a firearm forself-defense. Accordingly, by banning the open carrying

- of even unloaded firearms, SB 144 effectively shuts the door on the
ability of law-abiding Californians to carry a firearm for self-defense
at all

ASSEMBLYFLOOR:
AYES: Alejo, Allen, Ammiano, Aﬂqns Beall, Block, Blumenﬁeld Bom]la,
Bradford, Brownley, Buchanam Butler, Charles Calderon, Campos,

" CONTINUED - AG0033.
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Carter, Cedillo, Chesbro, Davis, Dickinson, Eng, Feuer, Fong, Fuentes,
Furutani, Gatto, Gordon, Hall, Hayashi, Hill, Hueso, Huffman, Lara,
Bonnie Lowenthal, Ma, Mitchell, Monning, Pan, V. Manuel Pérez,

Portantino, Skinner, ‘Solorio, SWansoﬁ, Wieckowski, Williams, Yamada, -

John A. Pérez
NOES: Achadjian, Bill Berxyh:ll, Conway, Cook, Donne}ly, Fletcher, Beth
Gaines, Garrick, Grove, Hagman, Halderman, Harkey, Roger Hemandez
Huber, Jeffries, Jones, Knight, Logue, Mansoor, Miller, Mozrell,
. Nestande, Nielsen, Olsen, Perea, Silva, Smyth, Valadao, Wagner.
NO VOTERECORDED: Galgiani, Gorell, Mendoza, Norby, Torres

" RJG:do 6/28/11 . Senate Floor Analyses
o SUPPORT /OPPOSITION: SEE ABOVE
‘ ***.* END #*%** ' .

CAG0034

SER000181




Case 2:11-cv-09916- sms Document 96-3 Filed 05/02/3{\, 3" Page 34 of 71 Page ID

L 1337 :

SENATE COMEIT‘I’EE ONPUBLIC SAFE‘IY

Senator Loni Hancock, Chair A
2011-2012 Regular Session B
1

4

4

AB 144 (Portantino)

. As Amended Tume 1, 2011

Hearing date: June 7, 2011

."Business and Professmns Code and

Penal Code

 smdl

OPEN CARRYING OF UNLOADED HANDGUNS
- HISTORY
Source: - California. Police Chiefs Association

© Pror Iﬁgis]atlon: AB 1934 (Saldana) - 2010, died on Assernbly Concurrence

AB 98 (Colm) - 2005, held on Suspense in Assembly Appropriations
.+ AB 2501(Horton) - 2004, fafled passage in Assembly Public Safety
- AB 2828 (Colm) - 2004, failed passage in Assemrbly Public Safety .

Swport: ~ Brady Campaign to Preveni Gum. Violence (California Chapters), City of Beverly :
© Hills; City of Los Angeles; City of West Hollywood; Coalition. Against - Gun -
Vlolence Friends Committee on Legislation; Legal Community Against Violence; -
Los Angeles Sheriff's Departmert; Peace Officers Research Assoclahon of
Cahﬁ)rma (PORAC), over 200 mdmdual cmzens

Opposition: California Rifle and Pistol Association; Capitol Resource Family Impact; DJablo
Valley Gun Works; Gun Owners of California; National Rifle Association;
Responsible Citzens of California; 20 individual citizens

Assembly Floor Vote: Ayes 46 - Noes 29

KEY ISSUES

SHOULD IT BE A MISDEMEANOR PUNISHABLE BY UP TO SIX MONTHS IN COUNTY
JATL, AND A $1,000 FINE TO OPENLY CARRY AN UNLOADED HANDGUN ON ONE’S
PERSON OR IN A VEHICLE? ‘

(Continued) -

(More)
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SHOULD IT BE A MISDEMEANOR PUNISHABLE BY UP TO ONE YEAR IN COUNTY
JAIL AND A $1,000 FINE TO OPENLY CARRY AN UNLAWFULLY POSSESSED
UNLOADED HANDGUN AND AMMUNITION IN PUBLIC IN AN Y INCORPORATED
cITy?

SHOULD SPECIFIED EXCEPTIONS TO THIS PROHIBITION BE ESTABLISHED‘?

SHOULD IT BE A MISDEMEANOR, PUNISHABLE BY UP TO SIX MONTEHS IN JAIL

AND A FINE OF UP TO $1,000 FOR THE DRIVER. OF A VEHICLE TO KNOWINGLY o\

ALLOW A PERSON TO BRING AN OPENLY CARRIED, UNLOADED HANDGUN INTO
THE VEHICLE? '

PURPOSE .

'The purpose of this bill isto (1) make it @ misdemeanor punishable by up to 6 months in jail
and a 31,000 fine to openly carry an.unloaded handgun on one’s person or in a vehicle; (2)
make it a misdemeanor punishable by up to one year in county jail and a 31,000 fine to apenly
carry an unlawﬁdly possessed unloaded handgun and ammunition in publicinan
incorporated city; (3) establish specified exceptions to this prohibition; (4) make ita .
misdemeanor, punishable by up to six months injail and a fine of up to 81,000 for the driver.

" of a vehicle to knowingly allow a person to bring an openly carried, unloaded handgun into

the vehicle; and (5) make conforming and nonsubstantive technical changes to ajfected
) statutes.

Exis g Jaw defines “handgen” as any “p1st01,” “revolver,” or “firearm oapable of being
concealed upon the person.” -(Penal Code § 16640(a) »

Existing law prohibits carrying a concealed weapon, loaded or unloaded, urless granted- épenmt
to do so. Bxcept as otherwise provided, apersonis guilty of camrying a concealed ﬁrearm when
e or she: _

 Carries concealed within any velicle which is under his or her control or direction any
pisto], revolver, or other firearm capable ofbeing concealed upon the persom;

o Causes to be concealed within any vehicle in which the person is an occupant amy pzstol,
revolver, or other firearm -capable of bemg concealed upon the person; or,

1 SB 1080, Chap. 711, Stats.2010, and SB 1115, Chap. 178, Stats. 2010, recastand renumbered most statutes
relating to deadly weapons without eny substantive change to those statutes. Those changes will become operative
January 1, 2012, Al references to affected code sections will be to the revised version unless otherwise indicated.

(More)
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¢ Carries concealed upon his or her person any in'sto], revolver, or other firearm capable of
being concealed upon the person. (Penal Code § 25400(2).) -

Existing law providés that carrying a concealéd firearm is generally a misdemeanor, punishable
by up to one year in a county jai, by afine of up to $1,000; or both. However, there are several
circumstances in which camrying a concealed weapon may be pm'nshable as a flony or altenate
felony-misdemeanor: '

s A felony where the person has previously been conwcted of any felony or of any. crime
~made punishable by the Dangerous Weapons Control Law;

» A felony where the firearm s stolen and the person knew or had reasonable cause to
believe, that the firearm was stoler; _

¢ Afelony where the person is an active participant I a cnmmal street. gang;

o A felony where-the person is not i lawfial possession of the firearm, as defined, or the
person is within a class of persons prohibited ffom possessing or acquiring a firearm;

* An altemate felony-misdemeanor where the person has been convicted of a crime against -

a person or property or of a narcotics or dangetous drug wolatm Bj.and,
s An alternate felony-misdemeanor where:
o Both the concealable firearm and: the wnexpended ammmmition for that ﬁreann are
. either in the immediate possession ofthe person orreadily available to that person or’
. where the firearm is loaded; and,
o The person is not fisted with the Department of Justice (DOJ) as the registered owner
of the firearm. (Pehal Code § 25400(c).)

Existing law provides'. a number of exceptions and hmltahons tothe prohﬂamon ‘on carrymng a
concealed firearm including methods to lawfully carry firearms in a vehicle, a home, -or a
business, etc. (Penal Code §§ 25600, 25605, 25610, 25505-25595, 25450- 25475,25615- 25655
and 26150 26255 ) ¢

Bxisting lav’ authorizes the sheriff ofa county or the chief or other head ofa nmnicipal pohce

- department of any city or city and county, upon proof that the person applying is of good moral-
character, that good cause exists for the issuance, and that the person applying satisfies any one
of specified conditions, and has completed a course of training, as specified, to issue to that
person a license to carry a pistol, revolver, or other firearm capable of bemg concealed upon the
person m either one of the ibllowmg formats: :

» A license to carry concealed a pistol, revolver, or other frearm capable ofbemng -
concealed upon the person.

¢ Where the population of the county is ‘less than 200, 000 persons accordmg to the most
recent federal decennial census, alicense to carry loaded and exposed n only that county
a pistol, revolver, or other firearm capable of being concealed upon the person

(Pen Code § 26150-26255.)

(Morej
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.\.

ting_law prohibits the carrying of a loaded firearm on ks or her person orin a vehicle while
n any public ‘place or on any public’ street in an incorporated city or a prohibited area of
unincorporated temtory The penalty provisions for this prohbition are substantially similar to
those provided in Penal Code Section 25400(c) and provide numerous éxceptions and limitation
to this proh:'bmon. (Penal Code § 25850:) '

Bxisting law provides that a frearm shall be deemed to be loaded for the putposes of Penal Code
Section 12031 when there is an unexpended cartridge or shell, consisting of a case that holds a
charge of powder and a bullet or shot, in, or attached in any manner to, the firearm, including,

but not kmited to, in the firing chamber, magazine, or ¢lip thereof attached to the firearm; except -
that a rmzzle-loader firearm shall be deemed to be loaded ‘when it is capped or primed and has a -
powder charge and ball. or shot in ﬂne barrel or cylinder. (Penal Code § 1684Q(0).) -

Bxisting law provides in the Fish and Game Code that it is mﬂawﬁﬂ t0 possess a loaded rifle or
shotgun in any vehicle or conveyance or its attachments ‘which is standing on or along or is being
driven on or along any pubhe bghway or other way. open to the public. (Flsh and Game Code §

2006.)

Bxisting law provides that anﬂe or shotgun shall be deemed to be loaded for the purposes of this
section when there is anmexpended cartndge or shell m the firng chzmﬂaer ‘but not When the
only cariridges or she]]s are’in the magazine, (ld.) - o

Ems'ung law prowdes that carrying a loaded ﬁrearm is generally amisdemeanor, punisheble by
up to one year in a county jai by afine of up to $1,000; or both. However, there are several

. circumstances in whicl: the penalty may be punisheble as a felony or alternate felony-
misdemeanor: :

L]

A felony where the person has previously been conwcted of any felony or of any crime .
made punishable by the Dangerous, Weapons Control Law; - :
A felony where the firearm s stolen and the person knew or had reasonable cause to
believe that the frearm was stolen ; ;

A flony where the person is an active participant in a criminial street gang;.

A felony where the person is not in lawfal possession ofthe firearm, as defined, or the
person is within. a class of persons prohibited from possessing or acquiring a firearm,;
An alternate flony-misdemeanor punishable by imprisonment in the state prison; by

_ Imprisoriment in a county jail not to exceed one year; by a fine not to exceed $1,000; or

by both that imprisonment and fine where the person has been convicted of a crime’
against a person or property or of a narcotics or dangerous drug violation.

An alterpate felony-misdemeanor punishable by imprisonment in the state prison; by
mmprisonment in a county jaill not to exceed one year; by a fine not to exceed $1,000; or
by both that imprisonment and fine where the person is not listed with the DOJ as the
registered owner of the firearm.

(Pensl Code § 25858(c).)

(More) |
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Existing law, the “Gun-Free School Zone Act,” prohibits a person, without appropriate

permission, as specified, from possessing a firearm within an area that the person knew or
reasonably should have known was a “school zone,” defined as an areain or on the grounds ofor -
within 1,000 feet of the grounds of any public or private K-12school (Penal Code § 626.9.)
Emsnng law provides that any person who has ever been convicted of a felony and who owns or -
has in his or her'possession or under his.or her custody or control a firearm is guilty of a felony,
punishable by 16 monfhs, 2 or3 years in prison. (Penal Code § 29800(b).)

Existing law provides that every person who, except in se]fdefense, draws or exhibits any
firearm i public, Joaded or unloaded, in the presence of another person, in a rude, angry or
threatening manner is guity of a misdemieanor . and shall be imprisoned for not-less than three
months nor more than one year in fhe county Jaﬂ, fined $1,000; or both. (Penal Code § 417(a))

Existing law prov1des that every person who, except in self-defense, draws or exhibits “any
firearm, loaded or unloaded, in arude, angry or threatening marner in public, in the presence of

apeace officer, who areasonable person would know was in the performéance of his or her duty,
" is giilty of an alternate misdemeanor/felony and, shall be imprisoned for not less than nine
months and up to one year in the county jeil .or in the state prison for 16 months, 2 or 3 years. -
(Penal Code § 417(c).)- . _ , _

This -bill prowdes that it shall be a mlsdemeanor, punisheble byupto 6 months in the county Jaﬂ,
afine of up to $1,000, or both, for any person to carry an exposed and umloaded handgun outside -

a vehicle upon his or her person or inside or on a vehicle, whether or not on h:s or her person,
while in: : : : ,

s A pubhc place or pubhc street in an mcorporated city or city and county

e A public streetin.a prohibited area of an unincorporated area ofa county o‘r'clty and’
county.

s A public place na prohfmted area of a county or city and county

This bill provides that it shall be a misdemeanor punishable by imprisoriment - in,a county: jail for
up to one year, a fine of wp to $1,000, or both, *for any person to carry an exposed and unloaded
handgun inside or on a vehicle, whether ornot on his or her person, while in a public place or

public street n an incorporatéd city or city and county is, if both of the ibllowzng conditions
exist:

e The handgun ahd mc}qyended ammmmition capable of being discharged from that
handgm are in the immediate possession of that person.

e The person is not in ]awﬁ;l possession of that handgun .

This bill provides that the above-s’cated provxs1ons sha]l not preclude prosecution wnder any other
law with a pepalty that is greater. :

(More)
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This bill provides that the above-stated provisions are cumulative, and shall not be construed as

restricting the application of any other law. However, an act or omission punishable in different -

ways by different provisions of law shall not be punished under more than one provision.

This bill provides. that, notwithstanding the fact that the term “an wloaded handgun® is used i
this section, each handgm shall constitute a separate and distinct offense.

This bill provides that the crime of openly carrying an umloaded handgun does not apply to, or
aﬂ‘ect, the following:

The open carrying of anmloaded handgun by any peace oﬁcer orby an

, honorably retred peace officer authorized to carry a handgmn, as specified;

The open carrying of an wloaded handgun by any person authorized to openly
carry a loaded handgun, as specified;

-'The open carrying of an unloaded handgun as merchand1se by a person who is,

engaged in the business of mamifacturing, wholesaling, repairing or dealing in
firearms and who is licensed to engaged in that business oran authonzcd .

‘representative- of fhat business;

The open carrying of an unloaded handgun by duly awfhonzed military or civil
organizations while parading, or the members thereof when at the meeting places
of thefr respective organizations;

The open carrying of an wmloaded handgun upon the person by a member of any
chib or organization' organized for the purpose of practicing shooting at targets
upon established target ranges, whether public or private, while the members are
using “handguns . upon the target ranges or incident to the use of a handgm at that
target range;

The open canymg‘ of anunloaded handgun by a licensed Tunter while- engaged n

lawful huntingg
The open carrying of an\mloaded handgun incident to tramsportation of ahandgtm '

by a person operating a licensed common carrier or an authorized agent or
employee thereof when transported in conformance with applicable federal law;
The open carrying of an unloaded handgun by a member of an organization
chartered by the. Congress of the United States or nosprofit mmrtual or public
benefit corporation organized and recognized as anonprofit tax-exempt
organization by the Internal Revenue Service while an oﬁ'icnal paradc duty or
ceremonial occasions of that organization; -

The open carrying of an unloaded handgun upon the person within a gm show, as
specified;

The open carrying of an waloaded handgun within a school zone, as defined, with
the written permission of the school district supermtendent, his or her designee, or
equivalent school authority;

(’More)
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The open carrying of an wibaded handgun when in accordance with the
provisions relating to the possession of a weapon in a public bullding or State
Capitol,

The open carrying of an unloaded handgun by any person while engaged i in the
act of making or attempting to make a lawfil arrest;

The open carrying of an unloaded handgun incident to loaning, selling, or
transferririg the same, as speciﬁed so long as that handgum is possessed within
private property and the possession and carrying i with the permission .of the
owner or lessee of that private property;

The open carrying of an nnloaded handgun by a person engaged in firearms-
related activities, while on the premises of a fixed place of business which is
licensed to conduct and conducts, as a regular course ofits business, activities

related to the sale, making, repair, tramsfer, pawn, or the use of ﬁrearms, or related

to firearms training;
The open carrying of an urloaded handgun by an authorized participant in, or an

* authorized employee or agent of a supplier of firearms for, a motion picture,
.television, or video production or entertainment event when the participant -
. lawfilly uses the handgun aspart of that production or event or while rehearsing

or practicing, or while the participant or authorized employee or agent is at that-
production event or rehearsal or practice; |

The open camrying of an mloaded handgun upon the person incident to obtammg

an identification number or mark assigned for that handgun fiom the Department

of Justice (DOJ),

The open carrying of anunloaded handgun upon the person at any estabhshed
target range, whether public or pnvate while the person is usmg the handgun
upon the target range.

The open carrying' of an uloaded handgun by a person when That person is
summoned by a peace officer-to assist in making arrests or preserving the peace
while be or she is actually engagéd in assisting that officer;

The-open carrying of an unloaded handgun upon the person incident to any of the
fo]lowmg

" o Complying with requirements for mnportlng that handgn or curio or rehc

into California; .
"~ o Reporting disposttion of ahandgtm toDOJ as spccn‘ied
‘o The sale or transfer of that firearm to a government entity, a8 specxﬁed
o Complying with requirements related to the transfer of a handgm obtained
by gift or inheritance; - '
o Complying with requirements for. taking possess1on or title of that
handgun;

The open carrying of an unloaded handgun mc1dent to apnvate party transfer
‘rbrough a licensed ﬁrearms dealer;

More)
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e The open carrying of an unloaded handgun by aperson in the scope and course of
. - traiming by an individual to become a sworn peace officer;
s The open cartying of an unloaded handgun in.the course and scope of trammg fo
in order to be licensed to carry a concealed weapomn; :
‘s The open carrying of an unloaded handgun at the request ofa sheriff or chief or
, other head of a mmicipal police department;
o The open carrying of an unloaded handgun upon the person within a place of
: busmess, within a place ofresidence, or on private property if done with the
permission of the owner or Jawfiul possessor of the property;

¢ The open carrying of an unloaded handgun upon’rheperson when a.ll of the
'followulg condluons are sa’usﬁed ,

o The open carrying occurs at an auction or simflar event of a nonprofit or
mutval benefit corporation event where firearms are auctioned or

" otherwise sold to fimd activities.

o The unloaded handgm is to be anctioned or otherwise sold for the

" porprofit public benefit nmitual benefit corporation. ‘

o The unloaded handgun is dehvered by a licensed dealer

o The open carrying of anunloaded handgun by a person authonzed to catry a

" hendgan i the State Capitol or re31dences of the Goverror or other constitutional
officers;

s The open carrying of anlmloaded handgun by authorized pubhc t'ansrc officials,
as specified;

» The open carrying of an unloaded handgun ‘on pubhcly owned land, if the

~ possession and use ofa handgun is specifically penmtted by the managmg agency
- of the land and the person carrying the handgun is in lawfial possession of that

handgum;

e The carrying of anunloaded handgm if the handgm is carried ezther in the Jocked
trimk of a motor vehicle orin a locked container. .

This bil provides that th'e “Gun Free School Zones Act” described above does not apply to or
affect the fb]lowing persons:

* A secudty guard aufbonzed to openly carry an unloaded handgm pursuant 1o the
provisions of this bill; ;

¢ An honorably retired peace officer - authonzed to openly carry an unloaded handgun
pursuant to the prows1ons of this bill

This bill provides that i shall be a misdemeanor, pumshable byup to 6 months  cownty jel, a

fine of up to $1,000, or both, for a driver of any motor vehicle or the owner of any motor vehicle,
whether or not the owner of the vehicle is occupying the vehicle, to knowingly permit any other
person to carry into or bring into the vehicle an openly carried unloaded handgun, s specified,

(Miore)
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This bill makes conforming and nonsubstantive technical changes.
RECEIVERSHIP/OVERCROWDING CRISIS AGGRAVATION

For the last several years, severe overcrowding in California’s prisons has been the focus of
evolving and expensive ligation. As these cases have progressed, prison conditions have
contimed to be assailed, and the scruuny of the federal courts over California’s prisons has

: mtens1ﬁed

On June 30,2003, in 2 class dction lawsuit fled four years earlier, the United States District
Cout for the Northem District of California established 4 Receivership to take control of the
delivery -of medical services to-all California state prisoners confined by the California
. Department of Corrections and Rehabilitation (“CDCR™). In December of 2006, plamtiffs in
two federal lawsuits against CDCR sought & court-ordered limit on the prison population
pursvant to the federal Prison Litigation Reform Act. OnJamary 12, 2010, a three-judge federal
panel issued an order requiring California to reduce its nmate population to'137.5 percent of
design capacity -- a reduction at that time of roughly 40,000 inmates -- within two years. The
. court stayed implementation of its ruling pending the state’s appeal to the U.S, Supreme Court,

" On May 23, 2011, the United States Supreme Court upheld the decision of the three~judge panel
in its entirety, giving California two years fom the date of its ruling fo' reduce its prison
population to 137.5 percent of design capacity, subject to the right of the state to seek
modifications m appropriate circumstances. '

In response 1o the unresolved prison capaczty crisis, in early 2007 the Senate Committee on
- Public Safety began holding legislative proposals which could firther exacerbate prison .
' overcrowdmg through new or expanded felony prosecuhons o
This bﬂl does not ap_pearto aggcavate the prison overcrowdmg cnsxs described -above.
'COMMENTS .
1. Need for This Bil
According to the author:
The absence of a prohibition on “open carry” has created an increase in
problematic instances of guns carried in public, alarming wmsuspecting idividuals.

and causing issues for law enforcement, Simply put, open carry creates a
potentially dangerous situation for the Citizens of California.. -

(More)
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Often, when an individual is openly carrying a fireatm, law enforcement is called
to the scene with fow details, other than one or more armed individuals are present
at a location,

In these tense situations, the slightest wrong move by the gun-carrier could be
construed as threatening by the responding officer, who may el compelled to
respond in a mamner that could be lethal In this situation the practice of “open

© carry” creates an unsafe environment for all parties involved; the officer, the gun-
carrying individual, and for any other people who-happen to be in the line of fre.

Additionally, -the increase i “‘open carry” calls placed to law enforcement bas
taxed departments dealing with under-staffing and cutbacks due to the current
fiscal climate in California, preventing them from protecting the public in other
ways. : ' : : '

2. Background — The-“Open Carry Movement” in California

California has some of the nation’s strictest regnlations regarding gun ownership. One practice
that has remained unregulated is carrying an unconcealed, unloaded handgun. In 2004 and 2005,
and then again Jast year there were unsuccessful attémpts to prohibit this practice. (AB2828
(Cohn) (2004); AB 2501 (Horton) (2004); AB 98 (Cohn) (2005) AB 1934 (Saldama) (2010).) A
new movement to promote the open carrying. of firearms i California and around the country -
‘has he]ghtened debate around the issue, as reported in the New York Times:

For years, being able to carry a concealed handgun has been a sacred right for
many gun enthusiasts, . In defending i, Charlton Heston, the actor and former
president of the National Rifle Association, used to say that the fock is safor
when the wolves cannot tell the differerice between the lions and the lanbs.

. But.a gtass-roots effort among ‘some gun rights advocates is shrﬂmg attention to a
different goal: exercising the right fo carry unconcealed weapons in the 38 or
more states that have so-called open-carry laws allowing gons to be carried in
public view with little or no restrictions. The movement is not only raising alarm
among gun control proponents but also exposing rifts among g rights
advocates.

The call for g owneré to carry their guns openly in the normal course of
business first drew broad attention last surmmer, when opponents of the Obama
administration’s healh care overhaul began appearing at town-hall-style meetings
. wearing sidearms. But in recent weeks, the practice has expanded as gun owners
in California and other states that allow guns to be openly carried have tested the
law by showing up at so-called meet-ups, in which gun owners appear at
Starbucks, pizza parlors and other businesses openly bearing their weapons.

(More)
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“Owr point i to do the same thing that concealed carriers do,” said Mike
Stollenwerk, a co-founder of OpenCarry. org° which serves as a national forim
“We're just ’cakn:\g off our jackets.”

The goa], at least n part, is o make the. case for Iberalized concealed weapon
Iaws by demonstrating how uncomfortable many people are with publicly :
displayed guns.. The tactic has starfled many business owners like Peet’s Coffee
and Tea and California Pizza Kitchen, which forbid guns at their establishments.
-So far, Starbucks has resisted doing the same. (Locked, Loaded, and Ready to
Caffeinate, New York Times, March 7, 2010,

bttpyfwww.nytimes.com/2010/03/0 8/us/08 guns.html?pagewanfcdﬁrint.) -
3. Is Banning_Open Camrying_of Handguns Unuonsﬁtutlonal?

The Second Amendmient to the United States Cons’utut:on states, “A Well-reglﬂatcd mihha bemg
necessary to the security of a free state, the right of the people to keep and bear arms, shall not be
_infringed”. (U.S. Const., Second Amend.) For many years, courts have ‘wrestled 'Wlth the

- question of whether the Second Amendment protects the individual’s right to own a weapon. In ..
United States vs. Cruzkshank (1875) 92 U.S. 542, the Supreme Court held that the Second
Amendment guaranteed” states the right to maintain militias but did not guarantee to mdmdua]s
the right to possess guns, Stbsequently, in United States vs. Miller (1939), the Coutt upheld a
federal law banning the-inferstate transportation of certain firearms. Miller, who had been
arrested for transporting & dovble-barreled’ sawed-off shotgmn from Oklahoma to- Arkansas,
claimed the Iaw was a violation of the Second Arendment. . '

. The Court rejected Miller's argmnent, stafcmg:

Tn the absence of any evidence tending 'to show that possession oruse of a
“shotgun having a barrel of less than eighteen inches in Jength” at this time has
some reasonable relationship to the preservation or efficiency of a well regulated

" militia, we carmot say that the Second Amendment - guarantess the right to keep
and bear such an instrument. Certainly it is not within judicial notice that fhis
weapon Is any. part of the ordinary mffitary equipment or that its use could
contribute to the common defbnse (United Statesv. leler, 307U.8.174,178
(1939).)

For many years fo]lowmg the Supreme Court’s dCG]SIOIl in United States vs.
Miller, the orthodox opimion among academics and federal appeals courts alke
was that the Second Amendment to the United States Constitution did not protect
possession of firearms wrrelated to service in the lawfilly established militia.

' (Mezkel, Parkerv. District. of Columbia and the Hollowness of the Originalist

Claims to Principled Neutrality, 18 Gea. Mason U. Civil Right L Journal, 251,
251.)

(Moré)
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That changed in Jume 2008, when the United States Supreme Court ruled in District of Columbid
vs. Heller that a District of Columbia complete ban on possession of a bandgun i the home was
an unconstitutional violation of the Second Amendment. (District of Columbia v. Heller (2008)
128 8. Ct. 2783, 2797.) After alengthy discussion of the historical context and meaning of the
Second Amendment, the Court stated:

Putting all of these textual elements together, we find that they guarantee the
individual right to possess and carry weapons in case of confrontation. This
meaning is strongly confrmed by the historical background of the Second
Amendment. Welook to this because # has always been widely understood that
the Second Amendment, lke the First and Fourth Amendments, codified apre-
existing right. The very text of thie Second Amendment :mphcfcly recognizes the
pre-existence “of the right and declares only that it ‘shall not be infiinged.” Aswe
said in United States v, Cruikshank [citation omitted] ‘[tThis’ is not a right granted

. by the Constitution. Neither is it in -any manner dependent upon that instrament
for its. existence. The Second Amendment declares that 1t shall not be mﬁmged
' (Heller at2797)

However, in the Heller declsmn, the Supreme Cowt also stated:

Lﬂce most rights, "the nght secured by the Second Amendment is ot unlimited.
From Blackstone through' the 19th-century cases, commentators and courts
routinely explained that the right was not aright to keep and carry any weapon
whatsoever - any mamer whatsoever and for whatever purpose. For example,
the majority of the 19th-century courts to consider the question held that
prohibitions on carrying concealed 'weapons were lawfil wnder the Second
Amendment or state analogues. Although we do not undertake an exhaustive
historical analysis today.ofthe fill scope of the Second Amendmesnt, nothing i .
our opimion should be taken to cast doubt on longstanding prohibitions on the
possession of firearms by felons and the mentally il or laws forbidding the
carrying of firearms in sensitive places such as schools and government buildings, .
or laws xmposmg conditions and qualifications on the commercml sale of arms,

. m6

FOOTNOTES ' ‘ ,

m6 We identify these presumptively lawfil regulatory measwres only as
examples; our list does not purport 1o be exhaustive. (District of Columbia V.
Heller, 128 8. Ct. 2783, 2816-2817 (2008), citations omitted.) -

‘Therefore, while the Heller decision established that the right to own a firearm is a personal
tight, not one limited to ownership while serving in a “well-regulated militia,” i also held that
~ the government may place reasonable restrictions on that right such as restricting “carrying

(More)
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firearms n semsitive places.” It is not clear whether the Supreme Cowtwould inchide in its list

| of lawfil r_egkﬂatory measures prohibiting the open'carrying of unloaded handguns i public.

IS A'BAN ON OPEN CARRYING OF HANDGUNS IN PUBLIC CONSTITUTIONAL?

4. Arguments in Support
The Peace Officer Research Association of Cg]ifdmia states:

The practxce by individvals and organizations to “openly carry” firearms in pub]m

places n order to challenge law enforcement and firearm statutes in California i

increasing in frequency. While PORAC understands that most of these open

carry demonstrations are bemg done by law abiding citizens, i places law

enforcement and the public in a precarious and possibly dangerous situation. i

Most often, law enfbrcement is called to the scene based on a oitizen or merchant = . -
complaint. When the officer arrives at the scene, it iS their -obligation to question

those persons carrying the firearms and fo inquire as to whether the firearm is

loaded. " Until that officer has physicélly seen if the firearm is loaded, that officer

must assume that their lives and the lives of those around them may be in danger.

. - Again, these situations are potenhally dangerous and should not occur in a public .
. place wherein ary rumber of things could go'wrong We believe this bill will be |
very helpfil n prevennng these potentially msafe mcldents from happemng

| '5 Atguments in Opp_osmon .
The National Rifle Association. and the California Rifle and Pistol Association. state:

By denying individuals the ability to carry anunloaded firearm, SB 144 directly
violates the constitutional right to keep and bear arms for self-defense.. We urge
. you to oppose this -attack on the rights of the law abiding population to camry a
~ firearm I case of a self-defense emergency should they so choose.

In addition, we write to notify you that the problems facing SB 144 are

. compounded by the current state of California’s concealed carry weapons (CCW)
permitting system. Should AB 144 pass, it will wreak havoc on California’s CCW
permitting system In most areas of California, CCW permits are rarely issued,
and are usually reserved for those with political clout and the wealthy elite.
Because of this reality, “open carrying” is-the only method available to the
overwhe]mmg majority of law-abldmg idividuals who wish to carry a frearm for
selfdefense, Accordingly, by bamming the open carrying of even uoloaded -
firearms, SB 144 effctively shuts the door on the ability of law-abiding
Californians fo carry a firearm’ for self-defense at all
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. ASSEMBLY THIRD READING
AB 144 (Portantino and Anmiano)
As Amended May 2, 2011
Majority vote
PUBLIC SAFETY 52 APPROPRIATIONS 12-5
Ayes: * Ammiano, Cedillo, Hil, Mltchell, "Ayes:  Fuentes, Blumenfield, Bradford,
© Yamada : . . Charles Calderon, Campos, Davis,
. Gatto, Hall, Hﬂ], Lara, Mltchell,
Solono
Nays:. - Knight, Hag‘mzin . - Nays:. Harkey, Domnelly, N1elsen, Norby,
. : R - ' Wagner

SUMMARY: Makes it a misdemeanor for any person to carry an_exposed and unloaded
handgun outside a vehicle upon his or her person while in any pub]m place or on any public
street in an incorporated city, orin any public place or public street in a prohibited area of an
Immcorporated couniy Specifically, this bill bill _ :

1) Makes it a misdemeanor pumshable by mpnsonment in the county jai mot to exceed six ,
months, by a fine mot to exceed $1,000, or by both a fine and imprisonment for any person to-

L. cary an exposed and -unloaded handgon outside a vehicle upon his or her person, or when
that person carries and exposed and unlocked handgm inside or on a vehicle, whether or not
is in'on his or her person while in any public place or on any public street i an incorporated
city, or in any public place orpublic street in a prohibited area of an unincorporated county.

2) Makes the crime of openly carrying anunloaded handgm punishable by imprisonment in the
* county jail not to exceed one year, or by a fine not to exceed $1,000, or by that fine .and ‘
imprisonment if the handgun and unexpended ammmmition capable of being discharged fom
that frearm are in the nnmed:ate possession of the person and the person is not the reglstered
owner of the firearm. .

3) States that the sentencing provisions of this prohfmtmn shall not preclude prosecutlon wnder
other specified provisions of law with a penally that is greater.

4) Provides that fhe provisions of this prohibition are cumulative, and shall not be construed as
‘restricting the application of any other law. However, an act or ormission pumishable ‘in
different “ways by different provisions of law shall not be pumshed wnder more than one -
provision.

5) States that notwithstanding the fact that the term "an wnloaded handgm" i used in this
section, each bandgun shall constite a separate and distinct offense.

6) States that the open carrying of an unloaded 'handgun does not apply to the carrying of an

unloaded handgum if the handgin is carried exther m the locked trunk .of a motor vehicle or in
a locked container.
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7) Provides that the crime of openly can"ymg an unloaded handgun does ot apply to, or aﬁ?eot,
the following: .

a)
b)

©)

d)

The open carrying of an unloaded handgun by any peace officer or by an honorably -
reﬁred peace officer authonzed to carry a handgun; - :

The open carrying of an unloaded handgun by any person authonzed to carry aloaded
handgun, . ,

The open carrying of an unloaded handgun as merchandise by aperson who is engaged in
the business of mamufacturing, wholesaling, repairing or dealing in firearms and who is
licensed to engaged in that business or an authorized representative of that business;

The open carrying of an unloaded handgun by duly authorized military or civil
organizations while parading, or the members thereof when at the meetmg places of their-
respective orgamzatzons,

The open carrying of an unloaded handgun by amember of any club or organization . -
organized for the purpose of practicing shooting at targets upon established target ranges, -

" whether public .or private, while the members are using handguns upon the target ranges

h)

or incident to- the use of a handgun at that target range;

The open carrying of anunloaded handgun by alicensed umter while engaged in lawful
homting, -~ . ‘ . .

The open carrying of anunloaded handgun incident to transportation of a handgun by a
person operating a licensed common Catrier or an authorized agent or employee thereof .
when transported n confomance W1th apphoable federal ]aw,

The open carrying of an unboaded handgun by amember of an organization chartered by
the Congress of the United States or nonprofit mutval or public benefit corporation

- orgenized and recognized as a nonprofit tax-exempt orgamzatlon by the Internal Revenue

E

k)

D).

Service while an official parade duty or ceremonial occasions of that organization;
The open can'ymg of an unloaded handgun within a gun show;
The open carrying of an unloaded handgun -within a school zone, as defined, with the

written permission of the school district supermtendent, His or her designee, or equivalent
school authority; .

The open carrying of anunloaded handgun when in, accordance with the provisions
relating to the possession of a weapon in a public buiding or State Capitol,

The open carrying of an unloaded handgun by any person while engaged in the act of
making or attempting to make a lawful arrest;

- m) The open carrying of an wloaded hendgun meident to loaming, sellng, or transferring the

same, so long as that handgmn is possessed within private property and the possession and
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carrying is with the permission of the onrner or lessee of that private property;

The open carrymg of an unloaded handgun by a person engaged in firearms-related

. activities, while on the premises of a fixed place of business which is licensed to conduct

p)

B

and conducts, as aregular course ofits business, activities related ‘to the sale, making,
repair, transfer, pawn, or the use of firearms, orrelated to firesrms fraining;

~The open carrying of an unloaded handgun by an authorized participant i, or an

authorized employee or agent of a supplier of firearms for, a motion picture, television, or

‘video production or entertainment event when the participant lawfully uses the handgun.

as part of that production or event or while the parhcxpant or authorized employee or
agent is at ﬂ:at production event;

The open carrymg of ar wnloaded handgun incident to obtaining an identification mmdber

or mark assigned for that handgmn fom the Department of Justice (DOJ);

The open carrying of an umloaded handgun by a person when that persen is summoned by
a peace officer to assist n making arrests or preservmg the peace While he or she is
actually engaged in assisting that officer;

The open carrying of an unloaded handgun mc:dent to a private party transfer through a .
Iicensed firearms dealer;

The open carrying of an unloaded handgun by aperson in the scope and course of
training by an mdmdual to become a sworn peace oﬁicer,

The open carryng of an unloaded handgun in the' course and scope of fraining to m order
to be licensed to carry a concealed Weapon, .

The open carrying of-an unloaded handgun at the request. of a sheriff or chief or other
head-of a municipal police department;

The open carrying of an unloaded handgun within aplace of business, within aplace of
residence, or on private property if done with the permission of the owner or lawﬁﬂ
possessor of the property; and,

w) The open carrymg of anunloaded handgun when all of the followmg condItxons are

satisfied:

{) The open carrying ocours at an auction or similar event of a nonprofit or mutual
benefit corporation event where firearms are auctioned or otherwise sold to fund
activities;

i) The uloaded handgu is to be auctioned .or otherwise sold for the nomprofit public
benefit mmitual benefit corporation;

iif) The unloaded handgmn is delivered 'by a licensed dealer;
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iv) The open carrying of anunioaded handgun does not apply to person authorized to
carry handgims in the State Capitol or residences of the Governor or other
constitutional officers; and,

V) 'Ihe open carrying of anﬁnlcaded handgun on pﬁbﬁcly owned land, if the possession
and use of a handgun is specifically permitted by the managing agency of the land
and the person camrying the handgur is the registered owner of the handgim.

8). Makes conforming and nonsubstantive technical changes.

‘FISCAL BFFECT: -According fo the Assembly Appropriations Committee, unknown, Hkely
minor, non-state-reimbursable local law enforcement and mcaroeranon costs, offset to a degree
" by mcreased fine revenue, . .

COMMENTS: According to the author, "The ‘absence ofa prohibmon on 'open carry' has
created an increase in problematic mstances of guns carried in public, alamnng unsuspecting
ndividuals. causmg issues for law enforcement,

. "Open carry creates apotentxa]ly dangerous situation, Inmost cases when aperson is openly
carrying afirearm, Jaw enforcement is called to the scene with fow detaﬂs other ’rhan one Or more
people are present at a Jocation and are armed.

" these tense s:tuatlon,s,, thie sfightest wrong move by the gom carrier could be construed as
“threatening by the responding officer, who may fel conmpelled to respond in a manner that could
belethal Inthis situation, the practice of open carry creates an unsafe environment for all
parties involved: the officer, the gun-carrying, individual, and for any other mdividuals nearby as
We]l ) o ,

"Additionally, the increase in “open carry” calls placed to law enforcezﬁent has taxed |
departments dealing with under-staffinig and cutbacks due to the current fiscal "climate in
California, preventing them fom protecting the public in other ways."

Please see.the policy cormnittee, for a full discussion of this bill.

Analysis -Prepared by: Gregory Pagan / PUB. S./ (916).319-3744

FN: 0000523
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Date of Hearirzg: May 4, 2011

ASSEMBLY COMMITTEE ON APPROPRIATEONS
- Felipe Fuentes, Chair

AB 144 (Portantino) — As Amended: May 2, 2011

_ Policy Cor.rimitfee: Public Safety _ © Voter  5-2
Urgency: No State Mandated Local Program: Yes Reimbursable: © No
SUMMARY

This bill makes i amisdemeanor to carry an exposed and unloaded handgun ‘in a public place

(‘open carry’). Specxﬁca]ly, this bill:

1) Meakes it a misdemeanor punishable by up to 'six months in county jail and/or a fine of wp to
$1,000, to carry an exposed and uriloaded handgm while in a public place.

2) Creates alengthy series of exceptions to the prohibition on open carry, including peace

~ officers, range shooting, .hunters engaged I lawfil hunting, incidental transport, gun shows,
entertainment props, ete. ’

3) ‘Makes a series of conforming and nonsubstantive changes,
FISCAL EFFECT |

Unknown, lkely mmor, non-state-reimbursable local ]aw enforcement and mearceration costs
offset t0 a degree by ncreased fine revenme.

;o

' COI\/IMENTS

1) Rationale, The author ard proporents contend the absence of a prohibition on open carry has

created a surge in problematic instances of guns carried in public, alarming people and
cansing: issues for law enforcement. According to the author:

"Open carry creafes a potenﬁaﬂy dangerous situation. In most cases when aperson is openly
carrying a firearm, law enforcement is called to the scepe with few details other than one or
TIoTe, people are present at alocation and are armed.

"Tn ‘chese tense srtua’uons the slightest wrong move by the gum carrier could be construsd as -

threatening by the responding officer, who may feel compelled to respond in a mamver that
could be lethal In this situation, the practice of' open carry creates an unsafe environment
for all parties mvolved: the officer, the gn-camrying individval, and for any other individuals
nearby as well

"Additionally, the increase m open carry’ calls placed to law enforcemen’c has taxed
departments dealing with tnder-staffing and cutbacks due to the cument fiscal clhimate in
California, preventing them from protecting the public in other ways."
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Current law specifies that carrying aloaded gm ora concealed gun i generally a
misdemeanor, punishable by up to one year in a county jail and/or a fine of wp to $1,000.
There are circumistances, however, where the ‘penalty may. be a Wobbler 1f the offender has a
specified prior cozmcuon.

Supporters, ncluding the Police Chiefs Association, the Peace Oiﬁcer Research Association
of CA (PORAC), the CA chaptets of the Brady Campaign to Prevent Gun Violerice, and the
Legal Comrmmity Against Violence, contend that in recent years, members of the so-called
'open carry movement' have held open carry events in public places such as coffee shops,
restaurants, and public parks. Open carry intimidates the public, wastes law enforcement
resources, and increases the potential for death and injury. . :

According to the Legal Comtm:znit'y Again'st Violence, "Although California law requires

“openly carried firearms. to remain unloaded, this does little to improve public safety, since

state Jaw also permits the carrying of ammmmition. The ability to carry firearms and
arrmmnition makes the distinction between loaded and tnloaded weapons almost
meaxmgless, as open carry advocates have boasted about their abihhes to load 'rhen: weapons
m a matter of seconds " : :

ngonents, mcludmg various gun owner organizations, contend thxs bill is part ofa -
continuing effort to disarm the public, According to the Gua Owners of Califbornia in their
opposition to a similar bill last year, "We believe that a ban on 'open cérrying of wnloaded
handguns will bring a chiling effect on the constitutional rights of all citizens. Since the
Second Amendment ‘includes both the right to keep and bear arms, the government of
California is going to have to come to grips as to how bearing will take place. As long as

+ Carry Concealed Weapons Permits (CCWS) are not available to the vast majority  of law- -

abiding citizens in California, the only other option is open carry.

"The argmment thaf citizens legally expressing therr rights causes some to be mtimidated or
uncornfortable is 4 vapid excuse for curtailing both the First and Second Amendment rights
of any citizen. It may make some people feel wncomfortable or intimidated to hear someone
espousing commmmist or nazi or racist beliefs i the public square, but as long as they are not
breaking the law by exercising their hate-filed beliefs mto actual subversion ofthe counfry,
their rights of fiée speech, no matter how detestable, are protected even if t makes some
people uncomfortable. That is freedom!” :

Similr lepislation, AB 1934 (Saldans), 2010, passed the Asserrbly 46-30, passed fhe Seate
21-16,and died on the Assembly floor on concurrence when the 2009-10 session expired.

Analysis Prepared by: Geoff Long / APPR. /(916) 319-2081
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Date of Hearing:  April 12, 2011
Chief Counsel: Gregory Pagan

ASSEMBLY COMMITTEE ON PUBLIC SAFETY
Tom Ammiano, Chair
AB 144 (Portantin) ~ As Infroduced: Janvary 13,2011
SUMMARY:- Makes it a misdemeanor for any person to carry an. exposed and tmloaded

handgun handgun outside. & vehicle upon his or her person while in any pubhc place or on any public
street In an incorporated city, orin any public place or public street in a prohibited area. of an

. umncorporated county. Specifically, this bill:

1) Makes it a misdemeanor punishable by mq:nsonment in the county jail not to exceed six

months, by a fine not to exceed $1,000, or by both a fine and nnpnsomnent for any person 10

carry an exposed and unloaded handgun outside a vehicle upozt his or her person while in any

public place or on any public street in an fcorporated city, or in any public p]ace or public
stteet m aprohﬂnted area of an tmincorporated coutrty

2) Makes the crime of openly can'ymg an uloaded handgnn’ punishable by nnpnsonmem i the
county jail not to' exceed one year, or by a fine not to exceed $1,000, or by that fine and
mprisonment if the handgun and unexpended ammmnition capable of being discharged fom
that firearm are in the immediate possession of the person and ’rhe person is not the reglstered
owner of the firearm.

othér specified provisions of law with apenalty that is greater.

" 4) Provides that the provisions of this prohibition are ourmilative, and shall not be construed as

restricting thie application of any other law. However, an act or omission punishable i

different ways by different provisions of law shall not be punished under more than one
provision.

5) States that notwithstanding the fact that the term "an wnloaded handgun" is used n thzs
section, each handgun shall constitute a separate and distinct offense.

6) Provides that the crime of openly carrying an udloaded handgun does not apply to, or aﬂ'ect,
the following:

a) The open carrying of anunloaded handgun by any peace officer or by an honorably
retived peace officer authorized to carry ahandgtm,

b) The open carrying of an unloaded handgun by any person authonzed to cany a loaded
handgmm;

¢) The open carrying of an unloaded handgun as merchandi‘se by a.person who is e_ngaged n

the business of mamifacturing, wholesaling, repairing or dealing in firearms and who is

. 3) States that'\‘he sentencing' provisions of this prohibition shall not prechide prosecution under
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licensed to engaged in that business or an authorized representaﬁfle of that business;

A d) The open céfrymg of an unloaded handgun by duly auhhonzed military or civil
organizations while parading, or the members thereof when at the meeting places of their
respective organizations;

¢) The open carrying of an unloaded handgun by a member of any chub or organization '
organized for the purpose of practicing shooting at targets upon established targst ranges,
~ whether public or private, while .the menibers are using handguns upon the target ranges
or incident to the use of ahandgun at that target range;

f) The open carrying of an unloaded handgxm by a licensed hunter while engaged m lawﬁ;ll
. hunting;
g The open can‘yu'ng of an unldaded handgun incident to trarisportation of a handgim byd
person operating a licensed common carrier or an authorized agent or employee thereof
when transported-in conformance with applicable federal law;,

h) The open carrying of an unloaded handgun by a member of an organization chartered by.
: the Congress of the United States or nonprofit mmtual or public benefit corporation
. organized and recognized as a nonprofit tax-exempt organization by the Tnternal Revenmue:
Service While an oiﬁclal parade duty or ceremonial occasions of that orgamzatlon,

'i) The open carrymg of anun]oaded handgun within & gun show,

i) The open carrying of anmloaded handgun within a school zone, as deﬁned wﬁh the
written permission of the school chstnct superintendent, his orher designee,. or equivalent
school authonty; : ,

k) The open eanymg of an tnloaded handgun When in accordance with the provisions
relating to the possession of a weapon in a public buillding or State Capzto],

1) The open carrying of an unloaded handgun by any person while engaged n the act of
. making or atterpting to make a lawful arrest;

m) The open carrying of an wnldaded handgun incideni o loaning seling, or transferring the
same, so long as that handgin is possessed within private property and the possession and
carrying is with the permission of the owner or lessee of that private property;

m). The open carrying of an unfoaded handgun by a person engaged in firearms-related

- activities, while on the premises of a fixed place ofbusiness which is hicensed to conduct
and conducts, asaregular course ofits business, activities related to the sale; making,
repalr, transfer, pawn, or the use of firearms, orrelated to firearms traming;

o) The open carrying of an unloaded handgun by an authorized participant I, or an
authorized emmployee or agent of a supplier of firearms for, a motion picture, television, or

. video production or entertainment event when the participant lawfally uses the handgm
as part of that production or event or while the participant or authorized employee or
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agent is at that produonon eveni:

The open carrying of an wmloaded handgun mc1dent to obtaining an identification mmber
ormark assigned for that handgmn from the Department of Justice (DOJ); :

The open carrying of an unloaded handgun by a person when that’ person is summoned by.

a peace officer to assist i making arrests or preservmg the peace while he orshe is

"+ actually engaged in assisting that officer; or,

The open carrying of an urloaded handgun incident to aprivate party transfer through a
licensed firearms dealer;

The open carrying of an unloaded handgun by a person . the scope and course of

© training by an individval to becoms a swom peace officer;

B

The open carrymg of an unloaded handgun in the cowrse and soope of training to in order
to be licensed to cany a concealed weapory,

" The open catrying of an wnloaded handgun at the request ofa sherrff or chief or o’cher

headof a mumicipal police department;

The open car_rymg of anunloaded handgun within ap]ace of husmess within. ap]ace of
residence, or on private property if done with the pcr_rmss1on of the owner or lawful
possessor of fhe property :

w) The open carrying of anunloaded handgun when all of the Hllowing condmons are

‘ satzsﬁed

i) "The open camrying, occurs at an auonon ‘or simflar event of anonproﬁt or mtual

benefit corporation event where firearms are auctioned or otherwxse sold to fimd
activities. - :

i) The wloaded handgm is to be auctioned or ofher\mse 'sold ﬁJr the nonproﬁi public
. beneﬁt mutual benefit corporation ’ - )

jif) The wioaded handgmn is delivered by a licensed dealer.

iv) Tho open carrying of an tmloaded handgnn does not apply to person authorized to
. carry handgmms in the State Capitol or residences of the Govemor or other
constrmtlonal officers. '

v) The open carrying of an unloaded handgun on publicly owned land, if the possession
and use of a handgun is specifically perrmtted by the managing agency of the land
and the person carrying the handgun is the regjstered owner of the handgun.

7) The offense of openly carrying an mloaded handgm if'all of the following apply:
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a) The handgm is carried on & public strest orin a public place in a prohibited area of an
unmcorporated area of a com:lty that is less than 200,000 persons, as specified.

b ’Ihe person carrying the handgun is the registered owner of the handgm.

¢) The area where that person is carrying that handgun is not a public street or a public place

- na prohl'brted area 0f an unincorporated territory of-a county where that Immcorporated
area is completely bordered by an incorporated city.

8) Makes comforming andnonsubstantwe technical changes.

EXISTING LAW: o . . ‘ ‘

1) Defines "handgun" as any "pistol," ‘revolver," or "firearm capable of bemg concealed “upon
the person." [Penal Code Section 12001(a)(2)] '

2) Provides, except as Oﬂ’lel'WlSB provided, that a person is guilty of can'ymg a ooncealed
frearm when he or she:

a) Cames concealed within -any vehicle Whmh is under his or her control .or direction any
: plStO], revolver, or other firearm capable of being concealed upon the person,

.b)' Causes to be concealed within any vehicle in which the person is oceupant any pistol, .

revolver, or other firearm capable of being concealed upon the person; or,

c) Carries concealed upon his or her person any pistol,” revolver, or other firearm capable of
. being concealed upon the person [Penal Code Section 12025(2). ]

3) Provides that camying a coneealed firearm ‘Is generally a misderneanor, pumshable by up to
one year in a county jail by afine of up to $1,000; or by both the fine and imprisonment.
However, there are six circurnstances where the penalty may be punishable as a felony or
aliernate felony-mlsdemeanor :

a) A felony where the person has previously been convicted of any flony or of any crime
made punishable by the Dangerous Weapons Confrol Law;

b) A felony where the frearm is ‘stolen and the person knew, or had reasonable cause to -
believe, that the firearm was stolen;

c). A felony Where the person 1s an active parho;pant m a criminal street gang;

d A felony where the person is not in lawful possession of the firearm, as defined, or the
person is within a class of persons prohibited from possessing or acquiring a firearm;

¢) An alternate felony-misdemeanor where the person has been convicted of a crime against
a person or property or of a narcotics or dangerous drug violation; and,

f) An altermate felony-misdemeanor where:
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i) Both the concealable firearm. and the meipended ammmumnition fo¥ that firearm are
either in the immediate possession of the person or readﬂy available to that person or
where the firearm 1 8 loaded; and,

) The person is not listed with ‘rhe DOJ as the regxstered owner ofthe frearm. [Penal
Code Section 12025(b).] ,

Provides a number of exceptions and fmitations to the prohibition on carrying a concealed
firearm inchuding methods to lawfially carry firearms in a vehicle, ahome, or a business, etc.
(Penal Code Sections 12025.5, 12026, 12026.1; 12026.2, 12027, and 12050.)

Defines a 'loaded firearm" as "when there is an unexpended cartridge or shell, consisting ofa
case that holds a charge of powder and a bullet or shot, in, or attached i any manner to, the
frearm mchding, but not hmited to, in the fiing chamber, magazine, or clip thereof attached
to the firearm; except that a muzzle-loader firearm shall be deemed to be loaded when it is

- capped or primed and has a powdér charge and ball or shot in the barrel or cylinder.” [Penal

6)

7)

Code Section 12031(g) 1.

Prohbits the carrying ofa loaded ﬁrearm onhis or her person or in & vehicle while in any-
public place or on any public street in an mcorporated city or aprohibited area of
unincorporated terrifory. The penalty provisions for this prohibition are substantially similar
to those provided in Penal Code Section 12025(b) and provide nurnérous exceptlons and
Imitation to this prohibition. (Penal Code Secﬁon 12031.) ,

Provides that car:ymg aloaded firearm is generally a mxsdemeanor, punishable by up to one
year in a county jail by a fine ofup to $1,000; or by both the fine and imprisonment.
However, there are six circumstances where the penalty may be pumshable asa flony or

' altemate felony- m:sdemeanor

a) A felony where the person Has previously been convicted of any flony or of any crime
made punishable by the Dangerous Weapons Control Law;

b) A felony where the firearm is stolen and the person knew or had reasonable cause to
believe that the firearm was stolen;

c) A felony Where the person is an active parﬁcipaﬁi na cn'minal street gang;

d A felony where ’rhe person is not n laWﬁll possession of the firearm, as defined, or the
person is within a class of persons prohibited from possessing or acquxrmg a fireatm;

€) An alternate felony—nnsdemeanor punishable by imprisonment i the state prison; by
imprisonment in a county jail not to exceed one year; by a fine not fo exceed $1,000; or
by both that imprisonment and fine where the person has been convicted of a crime
against a person or property or of a narcotics or dangerous drug violation.

f) An alternate felony-misdemeanor punishable by imprisonment in the state prison; by

Imprisonment  a county jail not to exceed one year; by a fine not to exceed $1,000; or
by both that imprisonment and fine where the person is not listed with. the DOT as the
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registered owner of the firearm. [Penal Code Section 12031(b).]

8) Prohibits aperson, without appropriate pernission, as specified, , fiom possessing a :ﬁrearm
within an area that the person knew or reasonably should have known was a "school zone",
defined as an area in or-on the grownds of or within 1,000 feet of the grounds of any pubhc or
private K-12 school (Penal Code Section 629.9.)°

" 9) Provides that any person who has ever been convicted -of a felony and who owns or has in his
or her possession or under his or her custody or control a firearm i guity of a flony,
punishable by 16 months, 2 or3 years in prison. [Penal Codé Section 12021(b).]

10) Provides that every person who, except in self defonse, .draws or exhibits aﬁy firearm I .
public, loaded or mloaded, in the presence of another person, in a ride, angry or threatering

manner is guity of annsdemcanor and shall be I\IIPI]SOIlCd for not less than three months nor .

more than one year in the county jail; fined $1 000; or bofh. [Penal Code Section 417(a).]

11)Prov1des that every person,who, except in self-defense, draws or exhibits any frearm, loaded
or unloaded, in a rude, angry or threatening manner in public, in the presence of a peace
officer, who a reasonable person would know was in the performance ofhis orher duty, is
guitty of an alternate nﬂsdemeanor/felony and shall be imprisoned for not less than fine
- monfhs and up to oné year in the county jail or in the state pnson for 16 mwonths, 2 or 3-years.
[Penal Code Section 417(0)]

FIS CAL EFFECT: Unb:\own

COM'MEI\TTS

1) Author Statement Accordmg to the autbor, *The absence of aprohfoztxon on 'open carry
has created an increase in problematic instances of gums carried in public, a]amnng .
tmsuspectmg t:ng mdwlduals causing issues for law enforcement. -

"Open carry creates a potentially dangerous s1ma’aon. In most cases when a person is openly
carrying a firearm, law enforcement is called to the scene with few details other than one or
more people are present at alocation and are armed, :

"In these tense situations, the slightest wrong move by the.gm carrier could be construed as
threatening by the responding officer, who may feel compelled to respond in a manmer that
could belethal In this situation, the practice of'open carry creates an mnsafe environment
for all parties mvolved: the officer, the gin-camrying individisal, and for any other ndividuals
nearby as well

"Additionally, the increase i 'open carry' calls has placed to law enforcement has taxed
departments dealing with under-staffing and cufbacks due to the current fiscal climate in
California, preventing them from protecting the public i other ways.”

2) Argument -in Support: According to the Legal Commumity Against Violence, "Over the past
two years, members of the so-called 'open carry movement' have held numerous carrying
events in public places ke cofite shops, restaurants, and public parks. These events have
shocked Californians statewide, because the open carrying of handgums creates serious public
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safety concems. Open carrying mhm:dates the pubhc, wastes law enforcement resources,
and presents opportunities for i igjury .and death dus to the accidental or intentional use of
firearms. This conduct needlessly increases the likelihood that everyday interpersonal
conflicts Wﬂl turn 1nfo deadly shootouts,

"Open carrying poses partm]ar challenges for law enforcement officers who must respond to
911 calls from concerned citizens about people carrying guns in public. A state issued by the
San Mateo County Sheriffs Office described. the &gmﬁcant dangers that open carrymg
creates ' . .

" 'Open carry create a potentially very dangérous sitation. When police are called to a
"man with a gon" call they typically are responding to a situation about which they have few

" detafls other than that one or mote people are present-at a location and are armed. ..

Consequently, the law enforcement response is one of "hypervigilant wgency" i order to

* protect the public from an armed threat. Should the gun camrying person fai to comply with

alaw enforcement instruction ormove in a way that could be construed as threatening, the
police are foreed to respond in kind for their own protection. ... Simply put, & is not
recormmended o open carry firearms.' . :

"Although  California law requires openly cafried firearms to remain umloaded, this does hittle

_ to improve public safety, since state law also permits the carrying of ammminition. The -

3)

ability to carry firearms and anmmmition makes the distinction between loaded and wiloaded
weapons almost meamngless, as open carry advocates have boasted about their abilities to
load their Weapons in 4 matter of seconds."

‘Argument in Opposition:  According to the National Rifle Association, "Should AB 144
pass, it will wreak havoc on CA's California's concealed weapons (CCW) permitting system.
TInmost areas of California, CCW permits are rarely issued, and are a usually reserved for

- those with political clout and the wealthy elite. Because of fhis reality, 'open carrying is the

only method availsble to the overwhelming mijority of law-abiding individuals who wish to .

carry a firearm for self-defense. Accordingly, by banning the open carrying of even
wloaded firearins, AB 144 effectively shuts the door on the ability of law—abldmg
Californians to carry firearm for self-defense at all

. "In fact, arecent 9™ Circuit Distric,t Cowrt decision expressly relied on fhe ability to 'open

carry' as the basis for its decision to uphold the government's’ current policy denying. CCW
application tmless the applicant demonstrates- ‘some special need or 'good .cause’ beyond that

. of general self-defense.-

"In that case, Peruta v. County of San Diego, several Plaintiffs challenged the government's
CCW penmitting scheme. The suit alloged that the permitting scheme violated the Second
Amendmernt because CCW applications are typically denied where the applicant identifies
only a generalized selfdefense need as the 'good cause' required by Cal Pen. Code section
12050. And even though the Second Amendment requires the government- to afford law
_abiding citizens the ability to 'bear’ or 'carry firearms for self-defense — without discretion as
to who may be qualified to exercise that right —the Cout ruled that the County's  policy of
requiring specific threats ofharm, as opposed to genéral 'self-defense' need, did not violate
the Second Amendment because the state already authorizes comstitutional means of carrying
a frearm for self-defense. That means of carry is found i section 12031, which permits. the
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. carrying of an unloaded firearm. that may be loaded by the individual in & self- defcnse

emergency.

" ‘[A]s a practical mafter, should the need for self-defense érise, nothing in section 12031[(j)]
restricts the open carry of unloaded firearms and d@mmumnition for instant loading' ... 'Asa
- consequence, the Court declines to assume that section 12031 places an wmlawful burden on

the right to carry a firearm for self-defense...”

' {(Order Denying Plaintiff's Motion for. Peirtial Smnmary Adjudication and Granting
Defendant's Motion for Summary Judgment at 8:8-10, 821-22, Perutav. County of San

Diego, No. 09-2371 (S.D. Cal 2010).

"If pot for the lawfil abilty to opcnly carry a firearm that may be loaded for self: defense,
County's entire CCW scheme of requ:rmg 'o00d cause' beyond that of self-defense would

have been ruled moonstmmonal in Peruta."

REGISTERED SUPPORT / OPPOSITION:

Support

Calfornia Chapters of the Brady Campangn to Prevent Gun Vlolence‘

Celifornia Police Chiefs Association, Inc.

City of West Hollywood

- Friends Committee on Legxslatlon of Califoria -

" Legal Cormmmity Against’ Violence o

Peace Officer Research Association of California

Opposmo

' Bay Area Open Cany Movement
California Rifle .and Pistol Association
Califorians for Natural Rights
Capitol Resowrce Family Impact -
Contra Costa Open Camry '
Gun Owners of California
Intelligent Recyclng Solutions
Nationa] Rifle Association
‘Responsible’ Citizens of California
South Bay Open Carry

131 private individuals

Anzlysis Prepared by: Gregory Pagan /PUB. 8./ (916) 319-3744
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SECTION 1. Section 7574,14 or the Business and Professlons Code is 'amended to read:

7574.14, This chapter shall not apply to the following:

(&) An officer or employee of the United States of America, or of thls state or a political subdivision thereof,

whlie the officer or employee Is engaged in the performance of his or her officlal dutles, including uniformed

peace officers employed part time by a public agency pursuant to a written agreement between a chief of police

or sherlff and the public agency, provided the part-time employment does not exceed 50 hours in aany
calendar month.

{b) A person engaged exciusively ln the business of obtalning and furnlshlng mformatlon as to the financial
rating of person

(c) A charitable phllanthroplc society or assoclation Incorporated under the laws of this state that Is organized
and duly maintalned for the public good and not for private proﬂt

. {d) Patrol speclal police ofﬂcers appointed by the pollce commission of @ any clty, county, or c1ty and county '
urider the express terms of lts charter who also under the express terms of the charter (1) are sub;ect to’
suspension or dismissal after a hearing on charges duly flled with the commission after a fair and impartial -

trlal, (2) must be not less than 18 years of age nor more than 40.years of age, (3) must possess physical
qualifications prescribed by the commission, and (4) are designated by the pollce commission as the owners of
a certain beat or territory as may be fixed from tlme to time by the police commission.

(e) An attorney at.law In performing his or her dutles as an attorney at law,

(f) A collection agency or an employee thereof while acting within the scope of his-or her employment, while
making an investigatlon incidental to the business of the agency, including an investigation of the location of a
debtor or his or her property where the contract with an assignor credltor is for the collection of clalms owed or
due or asserted to be owed or due or the equivalent thereof,

(g) Admitted Insurers and agents and lnsurance brokers hcensed by the state, performlng dutles In connectlon
with insurance transacted by them.

(h) A Any. bank subject to the jurisdiction of the Commissloner of Financlal Instltutions of the State of
California under Division 1 (commencing with Sectlon 99) of the Financlal Code or the Comptroller of Currency
of the Unlted States.

(i) A person engaged solely In the buslness of securing informatlon about persons or property from pubhc
records .

() A peace officer of this state or a political subdivision thereof while the peace officer Is employed by a private
employer to engage In off-duty employment In accordance with Section 1126 of the Government Code.
- However, nothing herein shall exempt such a pedce officer who either contracts for hils or her services or the
services of others as a private patrol operator or contracts for his or her services as or Is employed as an
'armed private security officer. For purposes of this stibdlvision, *armed security officer” means an individual
-who carries or uses a firearm in the course and scope of that contract or employment.

(K) A retired peace officer of the state or political subdivision thereof when the retired peace officer is employed
by a private employer in employment approved by the chief law enforcement officer of the jurisdiction where
the empioyment takes place, provided that the retired officer is in a uniform of a public law enforcement
agency, has registered with the bureau on a form approved by the director, and has met any training
requirements or thelr equivalent as established for security personnel under Section 7583.5, This officer ma>
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not carry a loaded or concealed firearm unless he or she Is exempted under the provisions of Sectlons 25450 to
25475, Inclusive, of the Penal Code or Sections 25900 to 25910, Inclusive, of the Penal Code or has met the
requirements set forth In subdivision (d) of Section 26030 of the Penal Code. However, nothing herein shall
exempt the retired peace officer who contracts for hls or her services or the services of others as a private
patrol operator.

() A licensed insurance adjuster In performlng his or her duties wnthln the scope of his or her license as an
Insurance adjuster,

(m) & Any savings assoclatlon subject to the Jurlsdlct:on of the Commissloner of Financlal Instltutlons or the
Office of Thrift Supervision.

(n) A Any secured creditor engaged in the repossession of the creditor’s collateral and & any lessor engaged in
the repossession of leased property in which It claims an Interest.

(0) A peace officer in his or her officlal police umform actmg in accordance with subdivisions (c) and (d) of
Section 70 of the Penal Code

(p) An unarmed, unlformed security person employed excluslvely and regularly by a motlon picture studlo

facility employer who does not provide, contract security services for other entlties or persons In connection

- with the affairs of that employer only and where there exists an employer-employee relationship If that person
.at no time carries or uses a any: deadly weapon, as deflned In subdlvision (a), in the performance of his or her
- dutles, which may include, but are not limited to, the following business purposes

(1) The screening and monltormg access of employees of the same employer.
(2) The screening and monltorlng access of prearranged and preauthorlzed lnvlted guests

(3) The screening and monltorlng of vendors and suppliers,

(4) Patrolling .the private property facl!ltles for the safety and welfare of all who have been legltlmately

authorized to have access to the faclllty

(qQ) An arrnored contract carrier operating armored vehlcles pursuant to the authority of the Department of the
Californla Highway. Patrol or the Public Utilities Commlssxon, or an armored vehlcle guard employed by an
armored contract carrier,

SEC. 2. Sectlon 7582.2 of the Business and Professlons Code is amended to read:

7582.2. This chapter does not apply to the following:

(a) A person who does not meet the requirements to be a proprietary private securlty officer, as defined In.

Section #574:8%; 7574.1, and is employed exclusively and regularly by ar any employer who does not provide

contract securlty services for other éntities or persons, In connection 'with the affairs of the employer only and -

where there exists an employer-employee relationship If that person at no time carrles or uses & any deadly
weapon In the performance of his or her dutles. For purposes of this subdivision, “*deadly weapon”'is defined to
Include am any instrument or weapon of the kind commonly known as a blackjack, slungshot, billy, sandclub,
sandbag, metal knuckles, & any dirk, dagger, pistol, revolver, or any other firearm, & any -knife having a blade
longer than five Inches, & any razor with an unguarded b{ade-blade and aany metal plpe or bar used or
Intended to be used as a club,

{b) An ofﬁcer or employee of the Unlted States of America, or of this state ora polltical subdivision thereof,
while the officer or employee Is engaged in the performance of his or her officlal dutfes, including uniformed

peace officers employed part time by a public agency pursuant to a written agreement between a chief of police .

or sheriff and the pubhc agency, provided the part-time employment does not exceed 50 hours In any calendar
month.

(c) A person engaged exclusively In the busmess of obtalning and furnlshmg lnformatlon as to the. financlal

rating of persons. . . o ‘AG0063
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organized and maintained for the public good and not fogrptivgs profit,

(e) Patrol speclal police officers appointed by the police commission of & any city, county, or clty and county
under the express terms of Its charter who also under the express terms of the charter (1) are subject to
suspenslon or dismissal after 8 hearing on charges duly filed with the commisslon after a fair and Impartial
trlal, (2) must be not less than 18 years of age nor more than 40 years of age, (3) must possess physical
gualifications prescribed by the commission, and (4) are designated by the police commxssxon as the owners of
a certain beat or territory as may be ﬂxed from time to time by the police commlssnon.

(f) An attorney at law in performmg his or her dutles as an attorney at law.

(g) A collection agency or an employee thereof while acting within the scope of his or her employment, while,

making an investigation Incldental to the business of the agency, Including an Investigation of the location of a

debtor or his or her property where the contract with an asslgnor creditor is for the collection of clalms owed or
. due or asserted to be owed or due or the equlvalent thereof.

(h) Admitted insurers and agents and insurance brokers hcensed by the state, performing- duties in connection
with insurance transacted by them.

(i} # Any bank subject to the jurlsdiction of the Comrnissloner of Financial Institutions ot the State of Califernia
_ under Divislon 1 (commencing wlth Section 99) of the Flnanc1a| Code or the Comptroller of the- Currency of the
United States.

() A person engaged solely In the business of securlng Information about persons or property from public
records, .

' (k) A peace officer of this state or a political subdivision thereof while the peace officer is employed.by a private
employer to engage In off-duty .employment in accordance with Section 1126 of the Government Code.

" However, nothing herein shall exempt a peace officer who either contracts for his or her services or the
services ‘of others as a private patrol operator or contracts for his or her services as or is employed as an
armed private securlty. officer, For purposes of this subdivision, “armed securlty officer” means an Individual
who carries or.uses a firearm In the course and scope of that contract or employment.

,' A retlred peace officer of the state or polltlcal subd}vislon thereof when the retired peace officer Is emphloyed

by a private employer In employment approved by the chief law enforcement officer of the jurisdiction where -
-the employment takes ‘place, provided that the retired officer is In a unlform of a public law enforcement

agency, has reglistered with the bureau on a form . approved by the dlrector, and -has met any  training
requirements or thelir equivalent as established for security personnel under Sectlon 7583.5, This officer may
not carry an unloaded and exposed handgun unless he or she is exempted under the provisions of Article 2
(commencmg with Sectlon 26361) of Chapter 6 of Dlvislon 5 of Tltie 4 of Part 6 of the Penal Code, may-not

not carry a Ioaded or concealed firearm unless he or she Is exempted under the provlslons of Article 2
{commencing with Sectlon 25450) of -Chapter 2 of Division 5 of Title 4 of Part 6 of the Penal Code or Sections

. 25900 to 25910, inclusive, of the Penal Code or has met the requirements set forth In subdivision (d) of
Section 26030 of the Penal Code. However, nothing hereln shall exempt the retired peace officer who contracts
for his or her services or the services. of others as a private patrol operator

(m) A licensed Insurance adjuster In performing his or her dutles within the scope of his or her llcense as an
insurance adjuster. .

(n) A Any savings association subject to the jurisdiction of the Commissioner of Financial Institutions or the
Office of Thrift Supervision.

(o) & Any secured creditor engaged in tne repossession of the creditor's coliateral and & any lessor engaged in
the repossession of leased property in which it clalms an interest,

(p) A peace officer in his or her official police uniform acting in accordance with subdivisions (c) and (d) of
Section 70 of the Penal Code,

AG0064

SER000211

.ni e i b

-

R S
N i .

A sentors oo b i

At e o tuf e,

e

st

[T

o e e

S

et sttt i
i f '

L TV S

S



(1) ADageidd- ewmes&@sgsommmﬁ%u@vebtnwq} ?dﬁi&?y rﬂa@%“%ﬁ P'%“f’ Hage i1

facllity employer who does not piuvidé contract securg& for other enti.=6 or persons In co nect
with the affalrs of that employer only and where there exlsts an emp!oyer~employee relationship If that person
at no time carries or uses @ any deadly weapon, as defined In subdivision (a), In the performance of his or her
dutles, which may Include, but are not limited to, the following business purposes:

-(1) The screening and monitoring access of employees of the same employér.

(?.j The screenlng and monitoring access of prearranged and preauthorized invited guests, -
(3 The screenlng and monitoring’ of vendors and suppllers

(4) Patrolling the private property facllities for the safety and welfare of all who have been legltimately
authorized to have access to the facility.

(f) The changes made to thls sectlon by the act adding, thls subdlvlsmn during the 2005—06 Regular Sesslon of
the Legislature shall apply as follows: :

(1).0n and after July 1, 2006, to a person hired as a security officer on and after January 1, 2006:

(2) On and after January 1, 2007, to a person hired as a security officer before January 1, 2006:

SEC. 3. Section 626,92 Is added to the Penal Code, t'jo read:

626,92, Sectlon 626.9 does not apply to or affect any of the followlng.'-

(a) A security guard authorlzed to openly.carry an unloaded handgun pursuant to Chapter 6 (commencing wlth
Sectton 26350) of Division.5 of Title 4 of Fart 6. :

(b) An honorably retired peace off/cer author/zed to openly carry an un/oaded handgun pursuant to Section
26361,

SEC. 4. Sectlon 16520 of the Penal Code Is amended to rgad‘:

16620, (a) As uéed In this part, “firearm” means a any device, deslgned to be used as a weapon, from which Is

* “expelled through a barrel, a projectile by the force of an any exploslon or other form of combustion.

(b) As used ln the folloWlng.prévlsions, “irearm” _lncludeé the frame or receiver of the wéapon:
(1) Sectlon 16550. ' A '

(2) Section 16730, '
(3) Section 16960.

(4) Sectlon 16990,

(5) Sectlon 17070.

(6) Section 17310,

(7) Sections 26500 to 26588, inclusive,
(8) Séctlons 26600 to 27140, Inclusive,
(9) Sections 27400 to 28000{ Inclusive, .
(10) Section 28100,

(11) Sections 28400 to 28415, incluslve,
(12) Sections 29010 to 29150, inclusive.

(13) Sections 29610 to 29750, Inclusive.

}

(14) Sections 29800 to 29905, incluslve,
‘ AGO0065
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(16) Section 31615, ‘ #:136

(17) Sections 31705 to 31830, inclusive,
(18) Sections 34355 to 34370, inclusive.

(19) Sections 8100, 8101, and 8103 of the Welfare and Institutions Code,

" (¢) As used In the following provisions, “firearm” also includes & any rocket, rocket propelled projectile

launcher, or similar device containing am any exploslve or Incendiary materialy material whether or not the
device is designed for emergency or distress signaling purposes:

(1) Section 16750, _

(_2) éubdlvlslon b) of Section 16840.
(3) Section 25400,

(4) Sections 25850'to 26025, inclusive.
(5) Subdiyisions (a), (bY, and (c) of Section 26030, +

(6) Sectlons 2.6035 to 26055, incluslve. '

(d) As used in the following provlélons, “irearm” does not Include an inoaded antique firearm:
(1) Subdivisions (a) and (c) of Sectior: 16730

(2) Sectlon 16550, ©

(3) Section 16960.

(4) Sectlon 17310,

(5) Chapter 6 {commencing with Séctlon 26350) 6f Division 5 of Title 4. .

&5 (6) Sections 26500 to 26588, inclusive, ' :

{8} (7) Sectlons 26700 to 26915, Inclusive.

£9) (8) Section 27510.

“83 (9) éectlon ‘27530.

€} (10) Sectlon 27540

23 (11) Sectlon 27545,

3% (12) Sections 2755§ to 27570, incluslve.
4> (13) Sections 29016 to 29150, inclusive, ‘

(e} As used In Sectlons 34005 and 34010, “flrearm” does not Include a destructive device,

(F) As used in Sections 17280 and 24680, “irearm” has the same meaning as in Sectlon 322 of Title 18 of the -
United States Code.

(g) As used in Sections 29010 to 29150, inclusive, “flrearm” includes the unfinished frame or receiver of a
weapon tha’; can be readily converted to the functional condition of a finished frame or receiver, :

SEC. 5, Section 16750 of the Penal Code is amended to read:

46750, (a) As used In Section 25400, “lawful possession of the firearm” means that the person who has -

possession or custody of the firearm either lawfully owns the firearm or has the permission of the lawful owne~
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takes a firearm without the perfifssion of the lawful #WhB66 without the pefrilssion of a person who has.
lawful custody of the firearm does not have lawful possession of the firearm.

(la) As used In Article 2 (commencnng with Sectlon 25850), Article 3 (commencing with Sectlon 25900), and

“Article 4 (commenclng with Sectlon 26000) of Chapter 3 of Divislon 5 of Title 4, and Chapter 6 (commencing

with Section 26350) of Division 5 of Title 4, eﬁd—ehae%ef—?—eeemmeﬁelﬁg—vﬁ%%eeﬁe&e&%—ef-amsﬁn—s—ef

Fitle—4~ “lawful possession of the firearm” means that the person who has possession or custody of the firearm
elther lawfully acquired and lawfully owns the firearm or has the permission of the lawful owner or person who
otherwlse has apparent authority to possess or have custody of the firearm. A person who takes a firearm
without the permisslon of the [awful owner or without the permission of a person who has lawful custody of the
firearm does not have lawful possesslo‘n of the firearm,

SEC. 6, Sectioh 16850 of the Penal Code Is amended to read:

16850, As used In Sections 17740, 23925, 25105, 25205, and 25610, In Artlcle 3 (commenclng with Section

25505) of chapter 2.0f Dlvlsnon 5 of Title 4, and In Chapter 6 (commenclng with Sectlon 26350) of Division 5 .

of Title 4, &n “locked container”
fneans: a secure container that Is fully enclosed and locked by a padlock keylock combination lock or similar
locking device. The term ™ocked contalnér” does not include the utility or glove compartment of a motor
vehicle.

SEC. 7. Section 16950 Is added to the Penal Code, to réad:

16950. As used In Chapter 6 (commencing with Section 26350) of Division 5 of Title 4, a nandgun shall be. ‘
- deemed to be carried openly or exposed if the handgun is not carried concealed within the meanmg of Sect/on

25400.

SEC. 8. Section 17040 is added to the Penal Code, to read:

17040, As used in Chapter 6 (commenclhg with Section 26350) of Division 5 of TJt/e 4, “public place” has the

same meaning as In Section 25850,

SEC. 9, .Sectlon 17295 Is added to the Penal Code, to read :

17295, For purposes of Chapter 6 (commencmg with Section 26350) of Divislon 5 of Title 4, & handgun shall be
deemed “unloaded” if it is not “IOaded” within the meamng of subdrwsron (b) of Seotlon 16840,

SEC. 10. Sect/on 17512 ¢ added to the Penal Code, to read:

17512. It Is @ misdemeanor for a driver of any motor vehicle or the owner of any motor vehicle, whether or not
the owner of the vehicle Is ‘occupying the vehicle, to knowingly permlt any other person to carry Into or brlng
Into the vehicle a firearm in violation of Section 26350

SEC. 11. Sectlon 25590 is added to the Pena/ Code, to read:

- 25590. Section 25400 daes not apply to, or affect, the transpor’fat/on of a fi rearm by a person If done dlrectly

between any of the piaces set forth beiow:

(a) A-place where the person may carry that firearm pursuant to an exemption from the prohibition set forth in

subdlvision (a) of Section 25400,

(b) A place where that person may carry that frearm pursuant to an exemption from the prohibition set forth
in subdivision (a) of Section 25850, or a place where the prohibltion set forth in-subdivision (a) of Section
25850 does not apply.

(¢) A place where that person may carry & firearm pursuant to an exemption from the proehibition set forth in
subdivision' (a) of Sectlon 26350, or a place where the prohibition set forth in subdivision (a) of Section 26350
does not apply. '

SEC. 12. Section 25595 of the Penal Code is amended-to read:

SER000214

P

o et s e e e PAREEVASE 2

e S L e et

o e EredesdRlANE . T

AGO067

Aotmmteaos

o et S ey 1O LT 0




accordance with the provisions listed In Sectlon 16580, #:1370
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SEC. 13, Sectlon 25605 of the Penal Code Is amended to read:

25605. (a) Section 25400 and Chapter 6 (commencing with -Section 26350) of Division 5 shall not apply to or
affect any citizen of the Unlted States or legal resident over the age of 18 years who resides or is temporarily
within this state, and who is not within the excepted classes prescribed by Chapter 2 (commencing with Section
29800) or Chapter 3 (commencing with Sectlon. 29900) of Dlvision @ of this title, or Section 81'00'0;' 8103 of
the Welfare and Institutions _Code, who catries, elther openiy or concesaled, anywhere within the citizen's or
legal resident’s place of residence, place of business, or on private property owned or Iawfully possessed by the
c1tizen or legal resldent, any handgun.

(b) No permit or license to purchase, own, possess, keep, or carry, elther openly or concealed, shall be
required of any cltizen of the .United States or legal resldent over the age of 18 years who resides or Is
temporarily. within this-state, and who Is not within the excepted classes prescribed by Chapter 2 (commencing
with Section 29800) or Chapter 3 (commencing with Section 29900) of Div.islor{ 9 of this title, or Section 8100
or 8103 of the Welfare and Institutions Code, to purchase, own, possess, keep, or carry,’ either openly or
concealed, a handgun within the citizen’s or legal resuient’s place of resldence, place of business, or on private

- property owned or lawfully possessed by the citizen or legal resident.
{c) Nothing in thls sectlon shall be construed as affectmg the application of Sections 25850 to 26055, Inclusive,

‘SEC 14, Chapter 6 (commencing with Section 26350) s added to Division 5 of Tlt/e 4 of Part 6 of the Pehal

Code, to'read:

CHAPTER 6. Openly Carrying an Unloaded Handgun

-Article. 1. Crime of Openly Carrying an Unloaded Handgun

26350. (3) (1) A person Js gullty of openly carrying an unloaded handgun when that person carries upon h/s or
her person an exposed and unloaded handgun outside a vehicle while in or on any of the following:

(A) A public place of public street in an Incorporated city or city and county.
(8) A public street in a prohibited area of an unincorporated area of a county or clty and count'y. o
(C) A public place in a prohibited anea of a county or city and county.

(2} A person is guilty of openly carrying an unloaded handgun when that person carries an exposed and
unloaded handgun inside or on a vehicle, whether or not on his or her person, while in or on any of the
following: . .

(A) A public place or public street in ari Incorporated cjity or city and county.

(B) A public street in a prohibited area of an unincorporated area of a county or.clty and county.
(C) A public place Ina prohibited area of a county or clty and county.
(b) (1) Except as specified in paragraph (2), a vlolation of this section is a misdemeanor.’

(2) A violation of subparagraph (A) of paragraph (1) of subdivision (a) is punishable .by imprisonment In a
county jali not exceeding one year, or by a fine not to exceed one thousand dollars ($1,000), or by both that
fine and Imprisonment, If both of the following conditions exist:

(A) The handgun and unexpended ammunition capable of belng dlscharged from that handgun are In the
immediate possession of that person.

(B) The person is not In lawful possession of that handgun,

(¢) (1) Nothing in this sectlon _'shal/ preclude prosecution under Chapter 2 (cqmmencing with Section 25800) or
Chapter 3 (commencing with Section 29900) of Division 9, Section 8100 or 8103 of the Welfare and Institutions
Code, or any other law with a penalty greater than is set forth in this section.
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other law, However, an act or omis.on punishable In d/fggrﬁ_ o%ggf
punished under more than one provision,

() Notwith_standing the fact that the term “an unloaded handgun” is used in this sectlon, each handgun shall
constitute a distinct and separate .offense under this section.

Article 2. Exempfions

26361, Sectlon 26350 does not apply to, or affect the open carrying of an Unloaded handgun by any peace
officer or any honorably retired peace officer if that officer may carry a concealed firearm pursuant to Article 2
(commencing with Section 25450) of Chapter 2, or a loaded firearm pursuant to Article 3 (commencing with
Section 25900) of Chapter 3.

26362, Sectlon 26350 does not apply to, or aﬁ‘ect, the open carrying of an unloaded handgun by any person‘ to
the extent that person may openly carry a loaded handgun pursuant to Article 4 (commencing with Section
26000) of Chapter 3.

26363, Section 26350 does not apply to, or affect, the open carrying of an unioaded handgun as merchandlse
by a person who is engaged in the business of manufacturing, fmporting, wholesaling, repairing, or dealing In
firearms and who Is licensed to engage in that business, or the authorized representatlve or authorlzed agent
of that persori, ‘while engaged in the lawful course of the business:

' 26364, Section 26350 does not apply to, or affect, ‘the open carrylng of an unloaded handgun by a duly

authorized .milltary or civll organizatlon, or the members thereof, while paradlng or while rehears:ng or
practicing parading, when at the meeting place of the organization,

26365, Paragraph (1) of subdivision (a) of Sectlon 26350 does not apply to, or affect, the open carrying of an
unloaded handgun by a member of any club or organization organized for the purpose of practicing shooting at -

targets upon establlshed target ranges, whether. public or private, while the members are using handguns upon
the target ranges or Incident to the use of @ handgun at that target range. - .

" 26366. Sectlon 26350 does not apply to, or affect, the open- carrylng of an unloaded handgun by a licensed

hunter while engaged In hunting or whlle transporting that handgun when going to or returning from that
hunt/ng expedition. . - : _ -

26367. Section 26350 does not apply to, or affect, the open carrylng of an unloaded handgun Incident to

transportation of a handgun by a person operating @ licensed common carrier, or by .an author/zed agent or -

employee thereor, when transported In conformance with applicable federal law.

26368 Sectlon 26350 does not apply to, or affect, the open carrying of an unloaded handgun by a member of

an’ organization chartered by the Congress of the United. States or a nonprofit mutual or publlc benefit

corporation organized and recognized as a nonproﬂt tax-exempt organization by the Internal Revenue Service
while on official parade duty or ceremonial occaslons of that organization or while rehearslng or practicing for
official parade duty or ceremonial occaslons.

26369, Paragraph (1) of subdivision (a) ‘of Section 26350 does not apply. to, or affect, the open .carry/'ng of an
unloaded handgun within a gun show conducted pursuant to Article 1 (cormmencing with Section 27200) and
Article 2 (commencing with Secclon 2,7300) of Chapter 3 of Division 6.

26370, Section 26350 does not apply to, or affect,' the open carrying of an unloaded handgun within a school
zone, as defined in Section 626.9, with the written permission of the school district superintendent, the
superintendent’s des:gnee, or equlvalent school authority.

26371. Section 26350 does not: apply to, or affect, the open carrying of an unloaded handgun when in
accordance with. the provislons of Sectlon 171b,

26372, Section 26350 does not apply to, or affect,-the open carrying of an unioaded handgun by any person
while engaged in the act of making or attempt/ng to make a lawful arrest.

26373 Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun incident to
loaning, selling, or transferring that handgun in accordance with Article 1 (commencing with Section 27500) of
Chapter 4 of Divislon 6, or in accordance with any of the exemptions from Section 27545, so long as that
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owner or lessee of that private propetty. #1372

26374, Sectlon 26350 does not apply to, or affect, the open carrying of an unloaded handgun by a person
engaged In firearms-related actlvities, while on the premises of a fixed place of business that is licensed to
conduct and conducts, as & regular course of Its business, activities related to the sale, making, repalr,
transfer, pawn, or the use of firearms, or related to firearms training.

26375, Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun by an authorized
participant in, or an authorized employee or agent of a supplier of firearms for, a motion picture, television or
video production, or entertainment event; when the particlpant lawfully uses the handgun as part of that
production or event, as part of rehearsing or practicing for participation in that production or event, or while
the participant or authorized employee or agent Is at that production or event,. or rehearsal or practice for that
production or event,

26376, Paragraph (1) of subdlvision (a) of Section 26350 dbes not appl)? to, or affect, the open carrylng of an
unloaded handgun incident to obtaining an identification number or mark assigned. for that handgun from the
Department of Justice pursuant to Section 2391‘.0. .

.26377, Paragraph (1) of subdivision (a) of Section 26350 does not, apply to, or affect, the open carrying of an

unloaded handgun at any established target range,: whether public or private, while the person is using the -
handgun upon the target range. .

26378, Sectlon 26350 does not apply to} or affect, the open carrying of an unioaded handgun by a person when
that person is summoned by a peace officer to assist In making arrests or preserving the peace, while the
person ls actually engaged In assistlng that officer. .

26378, Paragraph .(1) of subdivision (a) of Section 26350 does not apply to, or affect, the open carrying of an

. unloaded handgun incldent to any of the followlng

(a) -Complying with Section 27560 or 27565, as it pertains to that handgun;

(b) Section 28000, as It pertalns to that handgun.

- (c) Sectlon 27850 or 31725, as It pertains to that handgun.

(d) Complying with Section 27870 or 27875, as It pertains to that handgun.
(e) Complying with Se'ction 27915, 27920, or 27925,‘a;e it pertains to that handgun,

26380. Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun incident to, and in
the course and scope of, training of or by an Individual to become a sworn peace officer as part of a course of

study approved by the Commission on Peace Offi icer Standards and Tramlng

26381. Sectlon 26350 does not apply to, or affect, the open carrying of an unleaded handgun Incident to, and In
the course and scope of, training of or by an Indlvidual to become licensed pursuant to Chapter 4 (commencing
with Section 26150) as part of a course of study necessary or authorized by the person authorlzed to issue the
license pursuant to that chapter. - ’

26382. Section 26350 does not apb/y to, or affect the open carrying of an unloaded handgun incident to and at
the request of a sherlff or chlef or other head of a municipal police department

26383, Paragraph (1) of subdlvision (a) of Sectlon 26350 does not apply to, or affect, the open carrying of an
unloaded handgun by a person when done WIthm a place of business, a place of residence, or on private --
property, if done with the permission of a person who, by virtue of subdivision (a) of Section 25605,-may carry
openly an unloaded handgun within that place of business, place of residence, or on that private property

owned or lawfully possessed by that person.

26384, Paragraph (1) of subdivision (a) of Section 26350 does not apply to, or affect, the open carrying of an
unloaded handgun if all of the following conditions are satisfied: .

(a) The open carrying occurs at an auctlon or similar event of a nonprofit public benefit or mutual benefit
corporation, at which firearms are auctloned or otherwise sold to fund the activities of that corporation or the

local chapters of that corporation. AGO0070

SER000217

P s e

T, ST -

L b g e g

U



¢

(b) ﬁé%/%ée’e“%n@&ﬁlﬁ ﬁ@ﬁ&/o&améamsolﬂmwﬁsf@ﬁﬁﬁ; Pl 5EOSGE ?l]_mqntgaée I

benefit corporation, H#:1373

>4

(c) The unloaded handgun is to be delivered by @ person licensed pursuant to, and operatlng in ‘accordance
" with, Sectlons 26700 to 26925, Inclusive,

.26388. Section 26350 does nof apply to, or affect, the-open carrylng of an unloaded handgun pursuant to
paragraph (3) of subdivision (b) of Ser:tlon 171c,

26386. Sectlon 26350 does not apply to, or affect the open carry/ng of an unloaded handgun pursuant to
Sectlon 171d.

26387, Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun pursuant to
subparagraph (F) of paragraph (1) subdivision(c) of Section 171.7.

26388. Sectjon 26350 does not apply to, or affect, the open carrying of an unloaded handgun on publicly owned
land, If the possession and use of a handgun is specifically permitted by the managlng agency of the land and
the person carrying that-handgun is in lawful possess:on of that handgun,

26389. Sectjon 26350 does not apply to, or affect, the carrylng of an unloaded handgun if the handgun is
carried elther in the locked trunk of a motor vehicle or in a locked container.

SEC. 15. No rélmbursemant Is required by this act.,pursuant to Section 6 of Article XIIIB of the California
* Constltution because the only costs that may be incurred by a local agency or school district will be incurred

because this act creates a new crime or Infraction, eliminates a crime or Infraction, or changes the penalty for a-

crime or infraction, within the meaning of Section 17556 of the Government Code, or changes the defln/tlon of
a crlme within the meaning of Sectlon 6 of Article XIIIB of the California Const/tutlon '

AG0071
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