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citizen and taxpayer, et. aI., ) 
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24 Plaintiffs Edward W. Hunt, et. aI. hereby reply to the Opposition of Defendants State of 

25 California, et. aI., to Plaintiffs' Motion to Compel Deposition and Testimony of Mike Small, Jeff 

26 Amador, and Alison Merrilees. 

27 

28 
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1 INTRODUCTION 

2 Plaintiffs seek to depose Mike Small, Jeff Amador, and Alison Merrilees about non-privileged 

3 ommunications that are relevant to a determination of Plaintiffs' remaining constitutional vaguenes 

4 hallenges. Defendants refuse to produce any of these deponents and have filed a separate Motion 

5 or Protective Order ("MPO"). 

6 In Defendants' Opposition, Defendants incorrectly assert that Plaintiffs' deposition of these 

7 . ndividuals may not be proper depending on the constitutional standard of review that is applied. 

8 owever, the deposition testimony sought to be compelled by Plaintiffs is likely to lead to the 

9 iscovery of admissible evidence regardless of the standard of review that is adopted. 

10 Defendants also object on grounds of relevancy and discovery protections regarding the 

11 eposition of opposing counsel. Each of these objections are without merit. 

12 For the convenience of the court, Plaintiffs will address each of these arguments in the order 

13 hey are presented by Defendants. As Plaintiffs have set forth the facts fully and accurately in their 

14 otion and in their Opposition to Defendants' MPO, all citations to declarations and exhibits herein 

15 hall refer to the exhibits and declarations submitted in support of those documents, with the 

16 xception of Exhibits "Z-AA" and the Declaration of Claudia Ayala, which are submitted herewith. 

17 CONSTITUTIONAL STANDARD OF REVIEW 

18 In Defendants' Opposition to Plaintiffs' Motion to Compel ("Opposition"), and in support of 

19 heir MPO, Defendants assert that Plaintiffs' depositions of Mike Small, Jeff Amador, and Alison 

20 errilees may not be proper depending on the constitutional standard of review applied to this case. 

21 s noted in Plaintiffs' Opposition to Defendants' MPO ("MPO Opposition"), however, this court 

22 as already ruled on the Constitutional standard governing this case. 

23 " ... [T]he Supreme Court has indicated that a law may be void or vagueness where it 
reaches a substantial amount of constitutionally protected conduct. (Kolender v. Lawson 

24 (1983) 461 U.S. 352, 358, fn. 8.) Also, where a statute imposes criminal penalties, the 
standard of certainty is higher. (Ibid.) "When vagueness permeates the text of such a 

25 law, it is subject to facial attack." (City of Chicago v. Morales (1999) 527 U.S. 41,55.) 

26 Ruling, p.3) (Italics added.) 

27 As discussed below, the statutes and regulations at issue in this case involve constitutionally 

28 rotected liberty interests. Thus, the applicable standard of review for a determination of 
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1 onstitutional vagueness is whether vagueness "permeates the text" of the government prohibition. I 

2 otwithstanding the ruling of this court, Defendants contend that Plaintiffs must prove that the 

3 rovisions of the A WCA are "impermissibly vague in all applications" in order to succeed on a 

4 acial constitutional vagueness challenge. (See Opposition, p. 7:28.) 

5 Defendants' assertion that Plaintiffs must meet this heightened standard, however, ignores 

6 wo facts. First, this case involves criminal statutes that necessarily invoke liberty interests, i.e., 

7 onstitutionally protected conduct. (City of Chicago v. Morales (1999) 527 U.S. 41, 55.) (Order, p. 

8 .) Second, this case involves strict liability forfeitures of firearms deemed "assault weapons" and 

9 trict liability civil fines for possession of "assault weapons." (See Pen. Code §§ 12028 & 12282.) 

10 ach of these facts render the "vague in all applications" standard wholly inapplicable. 

11 Defendants cite to Village of Hoffman Estates v. Flips ide, Hoffman Estates (1982) 455 U.S. 

12 89,494-95, in support of their argument. But Hoffman Estates, at best, sets out the test for 

13 conomic regulations with civil penalties, only. "The degree of vagueness that the Constitution 

14 olerates - as well as the relative importance of fair notice and fair enforcement - depends in part on 

15 he nature of the enactment." (!d. at 498.) 

16 Here, the regulations are not mere economic regulations with civil penalties and an actual 

17 nowledge element. (See Pen. Code §§12028 & 12282.) Instead, they involve a felony crime and 

18 equire only civil negligence - the "should have known" mental state, not actual knowledge. And, i 

19 'nvolves a strict liability forfeiture clause.)" (See Pen. Code §§ 12028 & 12282.) Thus, the facts 

20 ere are readily distinguishable from the facts in Hoffman Estates. 

21 Moreover, in Chicago v. Morales (1999) 527 U.S. 41, the United States Supreme Court 

22 eclared that " ... [E]ven if an enactment does not reach a substantial amount of constitutionally 

23 rotected conduct, it may be impermissibly vague because it fails to establish standards for the polic 

24 nd public that are sufficient to guard against the arbitrary deprivation of liberty interests." 

25 

26 

27 

28 

I Plaintiffs' position regarding the constitutional standard of review is more fully detailed in the 
proposed Request for Clarification that Plaintiffs and Defendants jointly drafted, but was never 
filed. (See Exhibits "U-W;" Supp. Decl. at ~~ 12-14.) Plaintiffs' argument therein is hereby 
incorporated as though fully set forth herein. 
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1 herefore, even if the court accepts Defendants' position that the statutes and regulations do not 

2 each a substantial amount of constitutionally protected conduct, a determination must be made as to 

3 hether the lack of a definition of flash suppressor and the DO]' s failure to promulgate a definition 

4 or "permanently alter" constitute a failure to establish standards for the police and public that are 

5 ufficient to guard against the arbitrary deprivation of liberty interests. (Jd.) 

6 Finally, as discussed in greater detail below, the court's determination of whether Plaintiffs' 

7 otion to Compel should be granted is not dependently linked to the courts' ruling on the standard 

8 freview governing this case.2 Notwithstanding the preceding analysis and clarification, the 

9 eposition testimony sought to be compelled by Plaintiffs would nonetheless be relevant to a 

10 etermination of whether the definition of flash suppressor is "vague in all applications." 

11 ALISON MERRILEES IS NOT OPPOSING COUNSEL IN THIS MATTER AND 
PLAINTIFFS HAVE GOOD CAUSE TO TAKE HER DEPOSITION 

12 Alison Merrilees is a Deputy Attorney General within the Bureau of Firearms whose duties 

13 'nclude providing clarification to the public regarding the application and interpretation of 

14 alifornia's "Assault Weapons" Laws and Department of Justice regulations concerning assault 

15 eapons. (See Exhibit "Q;" Supp. Decl. at ~ 5.) Further, Plaintiffs believe that Ms. Merrilees has 

16 nowledge and information relating to prosecutions under the A WCA statutes and regulations at 

17 . ssue in this case. (See SUpp. Decl. at ~ 5.) Accordingly, Plaintiffs intend to depose Ms. Merrilees 

18 bout her communications with the public, firearm dealers, and other law enforcement agencies 

19 egarding the application and interpretation ofthese statutes and regulations. (See Motion, p.12:20.) 

20 In Defendants' Opposition, Defendants' contend that Plaintiffs' deposition of Ms. Merrilees is 

21 resumptively improper under the protections against taking the deposition of opposing counsel. 

22 

23 

24 

25 

26 

27 

28 

2 In Defendants' Opposition, Defendants' point to the fact that Plaintiffs' did not discuss the 
governing standard ofreview in Plaintiffs' Motion to Compel. (Opposition, p. 1: 1 0-12.) Plaintiffs 
therefore bring to the court's attention that Plaintiffs' focus in their Motion logically centered 
around the objections raised by Defendants in their recent correspondence with the Plaintiffs, i.e .. 
the "official information" and "opposing counsel privileges." (See Exhibit "N;" Davis Decl. at ~18. 
Plaintiffs could not anticipate Defendants' abandonment of their central grounds for opposing the 
objections and then suddenly asserting objections as to relevancy (following Plaintiffs' repeated 
clarifications) based solely on the controlling standard ofreview. Moreover, the deposition 
testimony of these witnesses is relevant to Plaintiffs' remaining causes of action regardless of the 
standard of review adopted by this court. (See p. 10:4-15 of this Reply.) 
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1 Opposition, pp. 8:9-10:20.) Defendants' reliance on this legal theory is misplaced. 

2 As both parties note,"[d]epositions of opposing counsel are presumptively improper, severely 

3 estricted, and require extremely good cause - a high standard." (Carehouse,143 Cal. AppAth 

4 1558.) This protection, however, is limited to only those attorneys who are "opposing counsel" in a 

5 articular matter. Id. at 1562; American Casualty Co. v. Krieger (1995)160 F.R.D. 582. As Ms. 

6 errilees is not opposing counsel in this matter, she is not protected from deposition. 

7 Regardless of her alleged status as opposing counsel in this matter, however, Ms. Merrilees is 

8 onetheless subject to deposition under the three prong test set forth in Carehouse regarding the 

9 ropriety of opposing counsel depositions, which states: 

10 "First, does the proponent have other practicable means to obtain the information? 
Second, is the information crucial to the preparation of the case? Third, is the 

11 information subject to a privilege? ... Parties claiming the benefit of the work product and 
attorney-client privileges have the burden to show preliminary facts to support its 

12 applicability." 
Carehouse, 143 Cal. AppAth at 1563. 

13 With respect to the first prong of the analysis, Defendants' summarily conclude that Plaintiffs' 

14 'would not need to depose [Ms. Merrilees] to obtain this information." (Opposition, p. 9:10-11.) 

15 his conclusory statement is false and does not address whether Plaintiffs have any other 

16 'practicable" means to obtain the information. (See Exhibit "Q.") As these communications took 

17 lace between Ms. Merrilees and numerous other individuals, Plaintiffs have no other practical 

18 eans by which to inquire about these representations. (See Exhibits "0" and "Q;" Davis Decl. at ~ 

19 -3.) Also, she is in the best position to provide information relating to her verbal responses to 

20 equests for clarification. This is the most practical method short of a state-wide survey of 

21 alifornia's gun-owners regarding their inquiries to with DOl. (See Exhibit "Q".) 

22 With respect to the second prong of the analysis, Defendants contend that Plaintiffs need to 

23 btain Ms. Merrilees testimony is not crucial to preparation of Plaintiffs' case. (Opposition, 9: 11-

24 12.) In support of this claim, Defendants only offer the fact that Ms. Merrilees was not appointed to 

25 er position with the Bureau of Firearms until a few years ago. (Opposition, p. 13-14.) This 

26 uggestion, however, turns a blind eye to the history of this case. That is, the facts surrounding this 

27 awsuit have changed significantly over the course of the past six years. (See Exhibit "Q" [wherein 

28 errilees struggled with the confusion over 'permanent alterations' ofa firearm] and Exhibit "X;" 
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1 rder, p. 4.) Additionally, the issues have been clarified by this court following the cross motions 

2 or summary judgment. (See Order, pp. 3-9.) The MSJ Order indicates a concern over the lack of 

3 rosecution. (See Order, p. 4; Supp. Decl. at ~ 17.) In the two depositions that have proceeded, 

4 ultiple prosecutions have already been identified. (See Exhibit "Z".) Plaintiffs believe that the 

5 oticed parties can provide additional information relating to prosecutions involving "flash 

6 uppressors" and/or "high-capacity magazines" - or the lack thereof due to the vagueness of the 

7 rovisions. (See SUpp. Decl. at ~ 17.) The MSJ Order further states there is at a triable issue with 

8 egard to vagueness based as to whether an ordinary person could determine whether their rifle has a 

9 ash suppressor by inspection of the device. In light of the direction of this court as to the issues 

10 emaining for trial and Ms. Merrilees' numerous communications with the public regarding the 

11 WCA and DOJ regulations thereunder, Plaintiffs would be prejudiced if they were not allowed to 

12 epose Ms. Merrilees about these communications. (See SUpp. Decl. ~~ 18-19; Order, pp. 3-11.) 

13 With respect to the third prong of the analysis, Defendants contend the deposition of Ms. 

14 errilees would infringe on the attorney-client and work product privileges. (See Opposition, 

15 .9:15-10:8.) However, Plaintiffs do not intend to inquire about any privileged communications wit 

16 ureau personnel or any confidential attorney-client communications. (See Motion p. 13:24-28; 

17 xhibit "0;" Davis Decl. at 22.) Ms. Merrilees is not being deposed in her "general role" as counse 

18 or the Bureau of Firearms. (Id.) As discussed, Ms. Merrilees also communicates with the public 

19 erbally and electronically regarding the subject matter of this litigation. (See Exhibit "Q;" 

20 Supp.Decl. at ~ 3, 5.) None of these communications are protected. Despite Defendants' guesswork 

21 s to what Plaintiffs' deposition would "actually entail," the scope of Plaintiffs' inquiry does not 

22 ncompass any confidential, secret, or intra-agency communications or deliberations. (Opposition p. 

23 :27-28; Exhibit "0;" Davis Decl. at ~ 22.) Further, Defendants incorrectly presume that Plaintiffs' 

24 . nquiries into communications with the public and dealers would actually seek testimony about the 

25 'reasons behind" such communications. (Opposition p. 10: 1-3.) Such "presumptions" by 

26 efendants do not satisfy their burden to show to show preliminary facts in support of the 

27 pplicability of the attorney-client and work product privileges. [(See Carehouse at 1563, citing 

28 ellows v. Superior Court (1980) 108 Cal.App.3d 55, 67 [166 Cal. Rptr. 274].) ("Parties claiming 

REPLY TO DEFENDANTS' OPPOSITION TO MOTION TO COMPEL 

5 



1 he benefit of the work product and attorney-client privileges have the burden to show preliminary 

2 acts to support its applicability.")] 

3 Notwithstanding the foregoing, Defendants' concerns (and any potential concern of this court) 

4 egarding the scope of Plaintiffs' inquiry can be alleviated through the issuance of protective order 

5 imiting the scope of the deposition pursuant to Code Civ. Proc. § 2025.420 (b)(10). Accordingly, 

6 he deposition of Ms. Merrilees' is likely to lead to the discovery of admissible evidence and she is 

7 ot shielded from deposition under the opposing counsel protections of Carehouse. 

8 DEFENDANTS INCORRECTLY STATE THAT PLAINTIFFS MUST ESTABLISH 
GOOD CAUSE TO DEPOSE MIKE SMALL AND JEFF AMADOR 

9 Defendants oppose Plaintiffs' motion to compel on the grounds that Plaintiffs have not alleged 

10 ood cause. (Opposition, p.1 0:22-23.) This is not the standard for a determination of whether to 

11 rant a party's Motion to Compel Attendance and Testimony. Defendants offer no legal authority 

12 hatsoever in support of this arbitrarily invoked standard. 

13 As cited in Plaintiffs' Motion, California Code of Civil Procedure Section 2025.450 states: 

14 
"(a) If ... a party ... without having served a valid objection under Section 2025.410, fails '" 

15 to proceed with it, or to produce for inspection any document ... the party giving the notice 
may move for an order compelling the deponent's attendance and testimony, and the 

16 production for inspection of any document..." 
(b) A motion under subdivision (a) shall comply with both of the following: 

17 (1) The motion shall set forth specific facts showing good cause justifying 
the production for inspection of any document or tangible thing .... 

18 (2) The motion shall be accompanied by a meet and confer declaration ... " 

19 It appears Defendants attempt to transfer the requirement of "good cause" from subdivision (a) 

20 which concerns only the production of documents), to the determination of whether a motion to 

21 ompel attendance and testimony is warranted. Under Defendants' line of reasoning, a party could 

22 'nvoke this "heightened standard" for every deponent an opposing party wished to depose simply by 

23 bjecting to the deposition. Such manipUlation of the law by Defendants is intolerable. 

24 Additionally, Defendants falsely assert that Plaintiffs did not address how the depositions of 

25 ike Small and Jeff Amador would be relevant to Plaintiffs' claims. (Opposition, p. 1:11-12.) (See 

26 otion, pp. 2:22-27, 6:21-25, 9:21-25.) 3 This simply is not true. (ld.) As discussed, supra, 

27 

28 3 In an attempt to grey the relevancy of Plaintiffs' inquiries, Defendants cite to Plaintiffs' statement 
that "the general public has an immeasurable interest in discovering how firearms laws are 
interpreted and enforced and that such knowledge allows the public the ability to comply with the 
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1 laintiffs' Motion did not extend great lengths to discuss the relevancy of deponents' testimony to 

2 his case. (See Footnote 1; Motion pp.5-9) Rather, Plaintiffs' Motion necessarily focused on the 

3 bjections raised by Defendants in recent correspondence, as Plaintiffs had already clarified any 

4 elevancy issues previously raised by Defendants. (See Exhibit "N".) As Plaintiffs have curiously 

5 bandoned their previous objections to the testimony of Mike Small and Jeff Amador, Plaintiffs will 

6 ow address the relevancy of these depositions in greater detail. 4 

7 The true standard concerning the scope of discovery is very broad. "Unless otherwise limited 

8 y order ofthe court ... any party may obtain discovery regarding any matter, not privileged, that is 

9 elevant to the subject matter involved ... if the matter either is itself admissible in evidence or 

10 ppears reasonably calculated to lead to the discovery of admissible evidence . .. " (California Rules 

11 fCivil Procedure §2017.010) (emphasis added). For discovery purposes, information should be 

12 egarded as "relevant to the subject matter" if it might reasonably assist a party in evaluating the 

13 ase, preparing for trial, or facilitating settlement thereof.. (Gonzalez v. Sup. Ct. (City of San 

14 ernando) (1995) 33 Cal.App.4th 1539, 1546 (citing text); Lipton v. Sup.Ct. (Lawyer's Mut. Ins. 

15 0.) (1996) 48 Cal.AppAth 1599, 1611 (citing text). Moreover, "[t]he 'relevance to the subject 

16 atter' and 'reasonably calculated to lead to discovery of admissible evidence' standards are app/ie 

17 iberally. Any doubt is generally resolved in favor of permitting discovery ... " (Colonial Life & Ace. 

18 ns. v. Sup. Ct. (1982) 31 Cal.3d 785, 790). (Italics added.) 

19 In support of their argument, Defendants cite only to Covell v. Superior Court (1984) 159 Cal. 

20 pp.3d 39 for the premise that a party cannot be compelled to answer questions about subject matter 

21 

22 

23 

24 

25 

26 

27 

28 

undeniably confusing provisions of the A WCA in order to avoid criminal penalty." (Opposition, 
pp12:14-22.) Defendants admit this is true, but state that such inquires will not lead to the discove 
of admissible evidence. This argument misstates Plaintiffs' position dramatically. Plaintiffs were 
not stating this more general premise as defining the scope of the interrogations. Nor were plaintiffs 
stating that this public interest is even necessary to support the depositions of these witnesses. 
Rather, Plaintiffs were describing the public's interest in disclosure under the inapplicable official 
information privilege, which Plaintiffs have interestingly abandoned in their Opposition. (See 
Motion, pp. 7:11-15,10:15-18.) 

4 Plaintiffs' note that although Defendants' did not raise relevancy as an objection to the deposition 
of Alison Merrilees, Plaintiffs' clarification as to the relevancy of the Small and Amador 
depositions applies equally to Ms. Merrilees. 

REPLY TO DEFENDANTS' OPPOSITION TO MOTION TO COMPEL 

7 



1 hat is irrelevant to the issues in a particular action. (Opposition, p. 11:9-15.) However, this case i 

2 holly inapplicable because Plaintiffs do not wish to depose the witnesses about matters "not 

3 elevant to this proceeding." Moreover, "that answers to questions asked of a deposition witness 

4 ay not prove helpful and may not uncover admissible evidence does not preclude a party from 

5 osing the questions." (Pacific Tel. & Tel. Co. v. Superior Court of San Diego County, (1970) 2 Cal 

6 d 161, 178.) Likewise, in Mary Martha Stewart v. Colonial Western Agency, Inc. 87 (2001) 

7 al.App.4th 1006, the court of appeal upheld the trial court's decision to grant a motion compelling 

8 eposition testimony where the inquiries might reasonably lead to the discovery of admissible 

9 vidence. (Italics added.) 

10 Plaintiffs' inquiries easily surpass this elementary threshold. The issues remaining in this case 

11 re: 1) whether the definition of flash suppressor is impermissibly vague because there is no way for 

12 person of ordinary intelligence or a law enforcement official to determine whether a device actuall 

13 unctions to reduce or redirect flash; 2) whether the Department abused its discretion in not issuing a 

14 egulatory definition of the term "permanently altered;" and 3) whether the Defendants engaged in a 

15 atter of misleading and inconsistent communications and actions regarding whether the Browning 

16 OSS and Springfield Armory Muzzle Break devices are flash suppressors. (Order, ppA-8.) 

17 As Plaintiffs' noted in their Motion and in opposition to Defendants' MPO, Plaintiffs intend to 

18 epose these witnesses about the DOJ's interpretations and clarifications of the term "permanently 

19 lter" and the definition of "flash suppressor." (See Motion, pp. 2:22-27, 6:21-25, 9:21-25.) 

20 Specifically, Plaintiffs intend to inquire about the number of public requests for clarifications, the 

21 'dentity of persons who have sought clarification, responses given by the DO] to these requests, 

22 rosecutions of persons involving the subject matter of this litigation, conflicting communications 

23 ith the public, witnesses who have relied upon the DOJ's interpretations, and non-produced writte 

24 iscovery relating to the same. (See Exhibits "Q-T;" Supp. Decl. at ~~ 2-10,18.) 

25 Deposition testimony concerning these topics is likely to lead to admissible evidence because 

26 hether the "experts" who are charged with applying and clarifying the law can understand it has 

27 irect bearing on whether vagueness permeates the text of the law. (Morales, 527 U.S. 41 at p. 55.) 

28 ikewise, evidence about whether individuals are given differing responses each time they receive 
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1 'clarification" has direct bearing on whether vagueness "permeates the text of the law." (Id.) 

2 oreover, testimony about clarification requests, prosecutions, and conflicting communications is 

3 irectly relevant to whether the regulations or lack thereof are impermissibly vague due to a failure t 

4 stablish standards for the police and public that are sufficient to guard against the arbitrary 

5 eprivation ofliberty interests as required by Morales. (Id.) 

6 Finally, contrary to Defendants' claim, the above described testimony will also reasonably lea 

7 0 admissible evidence to support a showing that the law is "vague in all applications." The 

8 efinition of flash suppressor is "any device designed, intended, or which functions to perceptibly 

9 educe or redirect muzzle flash from the shooter's field of vision." (Cal. Code Regs., tit. 11 § 

10 469(b).) Whether a device "functions" to reduce flash is extremely subjective and, without any 

11 esting standards, can only be clarified on a case by case basis. The lack of the promulgation of any 

12 'ntelligible standards whatsoever by the DOJ, and testimony concerning this "lack" of a standard, as 

13 ell as evidence of whether an ordinary person could determine if the device "functions" to reduce 

14 ash, supports a finding that the regulation is "vague in all applications." Therefore, regardless of 

15 he standard adopted, the depositions of Mike Small, Jeff Amador, and Alison Merrilees are, at the 

16 ery least, reasonably likely to lead to admissible evidence. 

17 In addition to the foregoing, Plaintiffs are compelled to briefly address Defendants' assertion 

18 hat Plaintiffs should not be allowed to depose DOJ officials due to the declaration of C.D. Michel. 

19 r. Michel's declaration states that Plaintiffs do not expect to call any of Defendants' employees 

20 nless something changes drastically. This case has in fact changed drastically. As a result of the 

21 SJ ruling, new issues of focus necessarily became prosecutions and clarity regarding an ordinary 

22 erson's ability to comply with the law beyond Plaintiffs and Defendants' experts. (See Order, p. 4.) 

23 oreover, at the time of this declaration, Plaintiffs were unaware the Defendants only expert would 

24 islead the Court. For example, and in regards to the definition of "flash suppressor," this Court was 

25 ed to believe that "an ordinary person could determine whether their rifle has a flash suppressor by 

26 'nspection of the device." (Order, p.4.) In fact, Defendants own expert could not identify whether a 

27 evice is a flash suppressor by inspection of the device or the marketing materials. (See Exhibit "Z," 

28 p.61-79,82.) Defendants' expert even goes so far as to state that they could not enforce the later 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

ortion of the definition of flash suppressor (the provision at issue) "until we have a test, you know, 

n objective test." (Id. at p. 97: 18.) Further, the DOJ's own expert states that the standard relied 

pon by the DOJ is a "scientific wild-ass guess" and a light-lumens test, as requested by Plaintiffs is 

the "only scientific way" to test whether a device reduces or redirects flash." (Id. at p. 95: 16.) 

And with regard to the lack of a definition of "permanently alter," Chinn states that the "DOJ 

oes not favor construing the term 'over literally,' however, and has rejected an interpretation of the 

erm to mean 'irreversible,'" as Plaintiffs propose. (Exhibit "AA," ~ 18.) And, as such, this Court 

elied upon the DOJ's contention that a definition would not provide any further clarity. (See Order, 

p.2-5.) But in his deposition, Chinn states that he looks at the term "permanently altered" as 

eaning an "irreversible change." (See Exhibit "Z," p. 104:7-11.) Such misleading statements 

endered the public's confusion, clarity, and the ambiguity of the proposed regulations, or lack 

hereof, triable issues of fact necessitating the aforementioned depositions regarding public inquiry 

nd commentary. Plaintiffs' argument here is underscored by the fact that any concern regarding a 

hange of venue due to the difficulty in deposing Department employees is alleviated by Plaintiffs 

illingness to travel to the locations of each noticed employee to accommodate Defendants. 

CONCLUSION 

In light of the foregoing, Plaintiffs are entitled to an order compelling the attendance and 

estimony of Mike Small, Jeff Amador, and Alison Merrilees.5 Plaintiffs are further entitled to an 

ward of sanctions in the amount of $3850.00 as set forth fully in Plaintiffs' Motion to Compel. 6 

ate: January 15, 2008 TRUT ANICH - MICHEL M~ 

~o A. avis, 
~ Attorneys for Plaintiff 

5 Contrary to Defendants' contention, Plaintiffs properly effectuated service as set forth fully in the 
Declaration of Claudia Ayala submitted herewith. 

6 In light of Defendants' decision to raise Plaintiffs' inadvertent omission of a dollar amount in 
Plaintiffs' Notice as grounds for objecting to sanctions (which are nonetheless required should 
Defendants' lose on their MPO), Plaintiffs' hereby request leave to amend this omission. 
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1 PROOF OF SERVICE 

2 STA TE OF CALIFORNIA 

3 OUNTY OF LOS ANGELES 

4 I, Claudia Ayala, am employed in the City of Long Beach, Los Angeles County, California. I 
m over the age eighteen (18) years and am not a party to the within action. My business address is 

5 180 E. Ocean Boulevard, Suite 200, Long Beach, California 90802. 

6 On January 15,2008, I served the foregoing document(s) described as 

7 REPLY TO DEFENDANTS' OPPOSITION TO PLAINTIFFS' 
MOTION TO COMPEL ATTENDANCE AND TESTIMONY OF 

8 MIKE SMALL, JEFF AMADOR, AND ALISON MERRILEES 

9 n the interested parties in this action by placing 
[ ] the original 

10 [X] a true and correct copy 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

hereof enclosed in sealed envelope(s) addressed as follows: 

Mr. Mark Beckington 
Deputy Attorney General 
Government Law Section 
California Department of Justice 
300 South Spring St., Ste. 1702 
Los Angeles, CA 90013 

X 

(BY MAIL) As follows: I am "readily familiar" with the firm's practice of collection and 
processing correspondence for mailing. Under the practice it would be deposited with the 
U.S. Postal Service on that same day with postage thereon fully prepaid at Long Beach, 
California, in the ordinary course of business. I am aware that on motion of the party served, 
service is presumed invalid if postal cancellation date is more than one day after date of 
deposit for mailing an affidavit. 
Executed on January 15, 2008, at Long Beach, California. 

(PERSONAL SERVICE) I caused such envelope to be delivered by hand to the offices ofth 
addressee. 

(OVERNIGHT MAIL) As follows: I am "readily familiar" with the firm's practice of 
collection and processing correspondence for overnight delivery by UPSIFED-EX. Under th 
practice it would be deposited with a facility regularly maintained by UPS/FED-EX for 
receipt on the same day in the ordinary course of business. Such envelope was sealed and 
placed for collection and delivery by UPSIFED-EX with delivery fees paid or provided for in 
accordance with ordinary business practices. 
Executed on January 15,2008, at Long Beach, California. 

(S TATE) I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct. 

(FEDERAL) I declare that I am employed in the office of the 
at whose direction the service was made. 

REPLY TO DEFENDANTS' OPPOSITION TO MOTION TO COMPEL 
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