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C.D. Michel
- S.B.N. 144258

TRUTAN1CH . MICHEL, LLP
Port of Los Angeles
407 North Harbor Boulevard
San Pedro, California 90731
(310) 548-0410

4
Stephen P. Halbrook
LAW OFFICES OF STEPHEN P. HALBROOK10560 Main Street., Suite 404
Fairfax, Virginia 22030
(703) 352-7276

7
Don B. Kates - S.B.N. 039193
BENENSON & KATES
22608 North East 269th Avenue
Battleground, Washington 98604
(360) 666-2688

Attorneys for Plaintiffs

IN THE STJPER1OR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF FRESNO

EDWARD W. HUNT, in his official )capacfty as District Attorney of Fresno )County, and in his personal capacity as a )citizen and taxpayer, et. al.. )
Plaintiffs,

V.

STATE OF CALIFORNIA; WILLIAM )
LOCKYER, Attorney General of the State of)
California, et. al., )

Defendants. )

___________________________________________________________

)

I, C.D. Michel declare that the following is true of my own personal knowledge and that if
called as a witness I would so attest:

1. 1 am one of the attorneys for plaintiffs in this case and, in all probability, am the

25 attorney who will try the case.

[CONVENIENCE OF DEFENDANTS’ EMPLOYEES AS WITNESSES]

2. Contrary to the assertion made in defendants’ memorandum, unless something changes
dramatically we have neither the intention nor the expectation of calling any of defendants’
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TRUTANICH° MICHEL, LLP

2 Port of Los Angeles
407 North Harbor Boulevard
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(310) 548-0410

4
Stephen P. Halbrook
LAW OFFICES OF STEPHEN P. HALBROOK
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7
Don B. Kates - S.B.N. 039193

8 BENENSON&KATES
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9 Battleground, Washington 98604
(360) 666-2688

10
Attorneys for Plaintiffs

11

12 IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

13 IN AND FOR THE COUNTY OF FRESNO

14 EDWARD W. HUNT, in his official ) CASE NO. O1CECGO3 182
capacity as District Attorney of Fresno )

15 County, and in his personal capacity as a ) DECLARATION OF C.D. MICHEL IN
citizen and taxpayer, et. al., ) OPPOSITION TO DEFENDANTS’ MOTION

16 .
. ) FOR CHANGE OF VENUE

Plaintiffs, )
17 )v.

18 STATE OF CALIFORNIA; WILLIAM )
LOCKYER, Attorney General of the State of)

19 California, et. al.,

20 Defendants. )

__________________________________________________________________________

)
21

22 I, C.D. Michel declare that the following is true of my own personal knowledge and that if

23 called as a witness I would so attest:

24 1. I am one of the attorneys for plaintiffs in this case and, in all probability, am the

25 attorney who will try the case.

26 [CONVENIENCE OF DEFENDANTS’ EMPLOYEES AS WITNESSES]

27 2. Contrary to the assertion made in defendants’ memorandum, unless something changes

28 dramatically we have neither the intention nor the expectation of calling any of defendants’
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1 employees as a witness in this matter. Plaintiffs have no need for such witnesses since plaintiffs

2 have three experts of their own to rely upon.

3 3. It is, however, my understanding and expectation that defendants will be presenting

4 various of their employees as principal witnesses supporting the validity of the regulations and

5 actions of defendants. In response to this, there could conceivable be rebuttal witnesses called.

6

7 [MOTION PREMATURE]

8 4. As to the prematurity of defendants’ motion, I have yet to receive an answer from

9 defendants.

10

11 [LOCATION OF DEFENDANTS’ RECORDS]

12 5. The declaration of defendants’ employee Randy Rossi refers to various unspecified

13 records of DOJ which he states exist and are stored in Sacramento. I have no idea what subj ects

14 are covered by these records. Neither do I have any current intention of presenting these records at

15 trial.

16 6. We shall ascertain what categories of records these are, and may seek the production of

17 some subset of these records vis the discovery process. This will most likely be unnecessary

18 however, given the nature of this legal challenge. Those documents would then be produced by

19 defendants to the offices of opposing counsel — not to Fresno. Some subset of those documents

20 might conceivably become trial exhibits. But this too is unlikely, since the focus of the trial will

21 be on the promulgation of the administrative regulations at issue.

22 7. In any event, any discoverable documents would be produced in the standard manner.

23 They would be sent to opposing counsel, not to Fresno. That will not change if the case is in

24 Sacramento. And my clients are not financially equipped to have this law firm thumb through the

25 millions of pages of records and documents defendants claim to possess in Sacramento in the hope

26 that somewhere among them some relevant information lurks which is not a part of the

27 administrative record of the regulations in question in this suit.

28 8. On the contrary, under the APA defendants are required to be keeping a separate file
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1 (i.e., the administrative record) that includes all documents and records they considered in

2 developing the regulations at issue. It would be no great inconvenience to anyone for us to review

3 that file in Sacramento (assuming that is where it is kept), and for defendants to bring it to Fresno

4 for trial, even assuming that we were to subpoena or request the entire file through discovery — or

5 through a public records request as any citizen could do.

6 9. Moreover, the most, or only, pertinent parts of that file are not secreted somewhere in

7 Sacramento, but rather have already been widely circulated after having been issued by DOJ in

8 published form. Those publications include: DOJ’s ‘Final Statement of Reasons” for its S.B. 23

9 regulations; the three successive DOJ drafts of proposed regulations, along with the regulations as

10 eventually issued; DOJ comments and justifications that accompanied these drafts, and/or the

11 eventual regulations. In turn, these DOJ publications list all the books, monographs and journal

12 articles that DOJ relied upon in developing and finalizing the regulations. Those independent

13 publications are, of course, available in general rather than being secreted away in defendants’

14 Sacramento records -- and our experts have reviewed them.

15 10. The claims set out in our complaint may be summarized as follows: that various of the

16 regulations are unconstitutional; or contradict or violate federal or state law (especially 5B23); or

17 fail to carry out or implement SB23 policies.

18 11. While documents or records that are parts of defendants’ file (administrative record)

19 on these regulations may bear on those claims, defendants’ other records in general are unlikely to

20 have more than a peripheral relevance at best.

21 12. For instance, my intention is to use firearms dictionaries, lexicons and other technical

22 publications to show that the regulations mis-define or mis-use terms used in the SB23 statutes.

23 The publications we shall use to show that include the very publications defendants’

24 administrative record indicates they referred to in developing and finalizing the regulations.

25 13. Our attack in that respect will rely on the elementary propositions: that in determining

26 the meaning of statutory language the courts “first turn{] to the words themselves....”1;and that the

27

28 1 People v. Broussard(1993) 5 CaI.4th 1067, 1071.
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1 Legislature is presumed to have intended those words in their dictionary meanings, with ordinary

2 words being used as defined in general dictionaries and technical words being understood as they

3 are defined in technical dictionaries, manuals, etc.2 What could reviewing the miscellaneous

4 millions of pages of records defendants have secreted away in Sacramento add to the definitions

5 appearing in those authoritative published sources?

6 14. If defendants think something in those records will be helpful to their defense,

7 defendants are welcome to go through and use those records. And, being sited in Sacramento,

8 defendants are in an ideal position to do that. Assuming that defendants wish to present the results

9 of such research to this Court, I can see no problem in their producing them to opposing counsel

10 and then transporting them to Fresno for trial. This is standard case management procedure.

11 Certainly defendants have made no showing either that the unspecified records they mention are

12 relevant or that defendants will have any great inconvenience in bringing them in Fresno.

13

14 [VERIFICATION]

15 I certify and declare under penalty of perjury under the laws of the State of California that

16 the foregoing is a true and correct statement of my personal knowledge. Executed this 31 day of

17 January at San Pedro, California.

18

______

C. D. MtCHEL
19 Declarant

20

21

22

23

24

25

26
2 Civ. C. § 1644, 1645 Dyna-Med, Inc. v Fair Employment & Housing Corn. (1987) 43 Cal.3d

27 1379, 1387, Schwetz v. Minnerly (1990) 220 Cal.App.3d 296, 300. See also Kodani v. Snyder (1999) 75

28 Cal.App.4th 471, 475, People v. Hill(1983) 141 Cal.App.3d 661, 668, Liptakv. Diane Apartments, Inc.
(1980) 109 Cal.App.3d 762, 770, and authorities there cited.
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1 PROOF OF SERVICE

2 STATE OF CALIFORNIA

3 COUNTY OF LOS ANGELES

4 I, Haydee Villegas, am employed in the City of San Pedro, Los Angeles County,
California. I am over the age eighteen (18) years and am not a party to the within action. My
business address is 407 North Harbor Boulevard, San Pedro, California 90731.

6 On January 4, 2002, I served the foregoing document(s) described as

7 DECLARATION OF C.D. MICHEL IN OPPOSITION TO
DEFENDANTS MOTION FOR CHANGE OF VENUE

8
on the interested parties in this action by placing

9 []the original
[X] a true and correct copy

10 thereof enclosed in sealed envelope(s) addressed as follows:

11 Douglas J. Woods
Attorney General’s Office

12 1300 “I” Street, Ste. 125
Sacramento, CA 94244-2550

13
— (BY MAIL) As follows: I am “readily familiar” with the firm’s practice of collection and

14 processing correspondence for mailing. Under the practice it would be deposited with the
U.S. Postal Service on that same day with postage thereon fully prepaid at San Pedro,

15 California, in the ordinary course of business. I am aware that on motion of the party
served, service is presumed invalid if postal cancellation date is more than one day after

16 date of deposit for mailing an affidavit.

17 Executed on January 4, 2002, at San Pedro, California.

18 X (VIA OVERNIGHT MAIL) As follows: I am “readily familiar” with the firm’s practice of
collection and processing correspondence for overnight delivery by UPS/FED-EX. Under

19 the practice it would be deposited with a facility regularly maintained by UPS/FED-EX for
receipt on the same day in the ordinary course of business. Such envelope was sealed and

20 placed for collection and delivery by UPS/FED-EX with delivery fees paid or provided for
in accordance with ordinary business practices.

21
Executed on January 4, 2002, at San Pedro, California.

22
(STATE) I declare under penalty of perjury under the laws of the State of California

23 that the foregoing is true and correct.

24 (FEDERAL) I declare that I am employed in the office of thp member of the bar of this
of this court at whose direction the service was made. 4

‘/4 /U(J/ HAY \LEGAS

28
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