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1 I. INTRODUCTION 

2 Throughout their Motion Defendants mischaracterize and belittle Plaintiffs' suit as "simply 

3 other chapter in a long-running policy dispute" (evidently between the "gun lobby" and the State) 

4 hat "amounts to only a complaint that the law is not what Plaintiffs want it to be." (See, e.g., Defs.' 

5 SJ at p. 1:5-8.) The issue in this case, however, is whether California's Department of Justice 

6 "DOl") acted beyond the scope of its authority - or conversely, failed to act - in promulgating 

7 egulations that not only cause confusion among both those officers charged with enforcing the law 

8 nd those charged with obeying it, but are also directly at odds with the Legislature's expressly stated 

9 'ntent not to interfere with legitimate firearms use. 

10 As noted at the outset of the Assault Weapons Control Act ("A WCA") , as promulgated under 

11 Penal Code § 12275, et seq.: 

12 It is the intent of the Legislature in enacting this chapter to place restrictions on the 
use of assault weapons and to establish a registration and permit procedure for their 

13 lawful sale and possession. It is not, however, the intent of the Legislature by this 
chapter to place restrictions on the use of those weapons which are primarily designed 

14 and intended for hunting, target practice, or other legitimate sports or recreational 
activities. (Emphasis added.). (Pen. Code § 12275.5(a).). 

15 This action seeks injunctive and declaratory relief against various aspects of Senate Bill No. 

16 3 Stats. 1999, ch. 129 (1999-2000 Reg. Sess.) ("SB 23"),1 which amended the Penal Code to 

17 riminalize transfer and possession of assault weapons and the sale or transfer of "large capacity" 

18 munition feeding devices. SB23 required that by December 31, 2000, owners of certain firearms 

19 ither remove or modify certain feature(s) listed in I?enal Code § 12276.1,2 register the firearm as an 

20 'assault weapon," or face criminal liability. (See Cal. Pen. Code § 12275, et seq.). This action also 

21 eeks injunctive and declaratory relief by way of citizen mandamus and pursuant to Code of Civil 

22 rocedure § 526(a)(2) for the illegal and wasteful expenditure of state funds. 

23 Penal Code § 12276.1 contains the definitions of features which, ifpart ofa firearm, bring 

24 hat firearm under the Assault Weapons Control Act ("AWCA"). Unfortunately, the DO] has issued 

25 

26 

Zl 

28 

1 Senate Bill No. 23 (1999-2000 Reg. Sess.) is codified at Penal Code §§ 12020(a)(2), 
(b)(19)-(29); 12020(c)(25); 12020.5; and 12276.1 and further defined in California Code 
of Regulations, title 11, §§ 978.10 to 978.44 (hereinafter "Regulations"). 

2 All references to code sections are to the California Penal Code, unless otherwise noted. 
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1 ague and confusing regulations concerning the statute, which have served to make its requirements 

2 'ncomprehensible to the typical reasonably intelligent firearm owner, firearms dealer, and law 

3 nforcement personnel.3 The Defendants' erroneous and ambiguous regulations regarding provisions 

4 f SB23, however, make its' requirements vague, confusing, and unintelligible. In addition, 

5 efendants have obscured the meaning of these provisions by issuing letter rulings and advice letters 

6 hich directly conflict with Defendants' own regulations. 

7 Defendants' belittling mischaracterizations also ignore who the Plaintiffs in this action are. 

8 Plaintiffs include the former District Attorneys of Fresno and Mendecino Counties, the former 

9 heriff of Oakdale, an association oflaw enforcement professionals, (i.e., a professional group 

10 epresenting officers charged with enforcing the regulations), as well a licensed firearm retailer and a 

11 etailer trade group, citizen groups, and individuals subject to prosecution under those regulations. 

12 e law enforcement plaintiffs have duties to enforce and abide by the law, and need declaratory and 

13 . njunctive relief from the Court to require Defendants to adopt clear regulations so that they can 

14 roperly enforce the statutory provisions. The industry and consumer plaintiffs are at risk of losing 

15 heir licenses to do business or becoming "accidental felons" if they fail to divine the meaning of the 

16 hallenged regulations. 

17 Contrary to the theme of Defendant's Motion that the "assault weapons" act is broad and all-

18 ncompassing - without limitation - the Legislature prohibited the A WCA from applying to 

19 rearms "designed and intended for hunting, target practice, or other legitimate sports or 

20 ecreational activities." (Emphasis added.) (Pen. Code § 12275.5.) As noted above, the 

21 egislature's express purpose in enacting the AWCA was to regulate certain firearms, while 

22 llowing persons to modify their firearms so that they would not fall within any prohibited classes. 

23 efendants ignore this legislative intent. Rather than embracing it and exempting firearms or firearm 

24 eatures with hunting, target, shooting, sport, or recreational purposes, Defendants improperly seek 

25 

26 

~ 

28 

3 Also, the California Supreme Court has described the AWCA mens rea standard as 
requiring that a criminal defendant reasonably should have known that the firearm 
possessed "the clearly discernable features described in § 12276.1." In re Jorge M. 
(2000) 23 Cal.4th 866, 888. But as a result of Defendants' unclear regulations purporting 
to define certain Section 12276.1 features, those features are not "clearly discernable." 
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1 0 shift the burden of determining compliance standards to the citizens of California though mens rea 

2 equirements. (Def. MSJ p. 13,11 9 - 25.). 

3 In sum, this is not a "policy dispute." It is a serious, unavoidably necessary attempt by both 

4 aw enforcement, trade members, and gun owners to compel the DOJ to promulgate regulations 

nsistent with legislative enactments and intent; regulations that provide a person of ordinary 

'ntelligence a reasonable opportunity to determine what is prohibited by law and what is not. 

ignificantly, Plaintiffs do not necessarily seek invalidation of any provision ofSB23. (See, 

laintiffs' First Amended Complaint ["FAC"], p. 4, II 5 - 6). Instead, Plaintiffs seek an injunction 

9 equiring Defendants to issue clarifying regulations where necessary, and the enjoinment of 

10 nforcement of the challenged portions ofSB23 until they are clarified. Plaintiffs' also seek an 

11 xtension of the registration period for "assault weapons" under Penal Code § 12276.1 until a 

12 easonable time after the laws have been clarified and an adequate public education campaign has 

13 

14 STANDARD OF REVIEW 

15 A trial court properly grants summary judgment where no triable issue of material fact exists 

16 nd the moving party is entitled to judgment as a matter oflaw. Code Civ. Proc. §437c. The party 

17 oving for summary judgment bears an initial burden of production to make a prima facie showing 

18 f the nonexistence of any triable issue of material fact; ifhe carries his burden of production, he 

19 auses a shift, and the opposing party is then subjected to a burden of production of his own to make 

20 prima facie showing ofthe existence of a triable issue of material fact. Weber v. John Crane, Inc. 

21 App. 1 Dist. 2006) 50 Cal.Rptr.3d 71, 143 Cal.AppAth 1433. Defendants have failed to 

22 emonstrate a prima facie showing of the non existence of any triable issue of material fact. 4 

23 

24 

25 

26 

Zl 

28 

4 To the extent necessary to address factual issues should the burden shift to Plaintiffs and 
to eliminate the need for duplication of issues and materials throughly discussed in 
Plaintiffs Cross Motion, Plaintiffs incorporate by reference their Motion for Summary 
Judgment or in the alternative Summary Adjudication and all supporting papers filed with 
this Court and address only the factual points raised in Defendants Motion for Summary 
Judgment herein. 
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1 II. ARGUMENT 

2 "FLASH SUPPRESSOR" ISSUES 

3 Defendants' regulation condemns as "flash suppressors" all devices that perceptibly reduce or 

4 edirect flash even ifthat effect is accidental and incidental to a wholly different objective.s We 

5 egin by pointing out that this contravenes the statute. Thereafter, we take up the related point that it 

6 reates insurmountable due process problems. 

7 

8 
1. This Court Is Not at Liberty to Accept Defendants' 

Thesis That the Legislature Erred in Phrasing SB23. 

9 Courts may not assume that statutes erroneously use phrases that have no fixed meaning, 

10 eaving agencies free to interpret the statutes as they will, and then insert or substitute their own 

11 redictably innovative or politicized definitions into those statutes. Such an assumption clashes both 

12 ith the respect the Judicial Branch owes the Legislature and the Supreme Court's repeated 

13 dmonition that, "In determining intent, we begin with the language of the statute itself." (People v. 

14 amudio (2000) 23 C.4th 183, 192.) 

15 SB23 uses the phrase "flash suppressor" without further explication - indicating that the 

16 hrase carries meaning. But Defendants' thesis is that the Legislature erred, instead choosing to use a 

17 hrase that had no fixed meaning, thus leaving it to the DOJ to define the term, not merely clarify it. 

18 "Prior to the Legislature's enactment of Penal Code section 12276.1, though, there 
was no established technical definition of the term "flash suppressor" ... [Available 

19 F]irearms reference materials [gave] varied, overlapping, and often conflicting 
definitions of the terms "flash suppressor," "flash hider" .... DOJ's regulation 

20 established a single industry-wide definition of the Legislature's ''flash suppressor" 
term to encompass all devices that are designed or intended to, or that function to, 

21 suppress muzzle flash when a firearm is fired.6 

22 The first problem here is that if Section 12276.1 (a)(1)(E) creates a crime using terms absent 

23 stablished meaning, then that section violates due process.7 A regulation may not supply the absent 

M I~------------------
25 5 Defendants' Motion for Summary Judgment (Def. MSJ) at p. 6, 1117 - 20, and p. 14, 11 

-16. 
26 

Zl 

28 

6Def. MSJ at 5 - 6:22-6. 

7 Compare U.S. v Cohen Grocery Co. (1921) 255 U.S. 81, holding a statute banning 
"unreasonable" prices fatally vague because the term has no fixed meaning. 
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1 eaning since the statute must be clear on its face without reference to outside sources.8 Thus, if this 

2 ourt deems that Defendants are correct that "flash suppressor" had no generally accepted meaning 

3 hen Section 12276.1 (a)(1)(E) was enacted, then Plaintiffs are entitled to judgment because that 

4 tatute, itself, violates due process. A regulatory agency cannot simply make a definition up. 

5 Plaintiffs do not, however, urge that conclusion. Defendants are wrong: As discussed in 

6 e next section, the phrase "flash suppresser" had an established meaning when the Legislature 

7 hose to use it. Defendants' contrary claim disregards the basic principles of statutory construction, 

8 .g.: "We must presume the Legislature did not intend to enact a statute of doubtful validity." (People 

9 . Simon (1995) 9 Cal. 4th 493,522). 

10 

11 

2. Inherent in the Concept of "Suppression" Is That it Refers Only 
to Things That Are Intended, Not to Those That Are Unintended, 
Accidental, And/or Incidental. 

12 When the language of the statute is examined, the phrase "flash suppressor" (our italics) 

13 ondemns Defendants' attempt to stretch the meaning to cover unintended, accidental or incidental 

14 ffects on flash. The concept "suppression" denotes an intentional effect. Thus, by definition the 

15 imple two-word phrasing of Section 12276. 1 (a)(l)(E), "flash suppressor," applies only to intended 

16 ffects and excludes unintended effects. A dam built to produce electricity, stop floods, or regulate 

17 rrigation may have the incidental effect of precluding wildfires on downstream acreage. But no one 

18 ould call that dam a fire suppression project - because suppressing fire was not part of the dam's 

19 . ntended purpose.9 
. 

20 Concomitantly, to ignore the meaning of the concept "suppression" logically compels results 

21 

22 

23 

24 

25 

26 

27 

28 

8 "We judge the statute on its face." United States v. Harris, 347 U.S. 612,617 (1954). "It 
is not enough for the congressional intent to be apparent elsewhere if it is not apparent by 
examining the language of the statute." United States v. Colon-Ortiz, 866 F.2d 6, 9 (1 sl 

Cir.) (Italics added), cert. denied, 490 U.S. 1051 (1989). See further discussion and 
caselaw discussed infra. 

9 The various industry and firearms publication definitions each side has produced are 
discussed, Defendants Statement of Material Facts in Opposition to Defendants Motion 
For Summary Judgment ("OUMF") 7-21. For now, it is sufficient to point out that none 
of them use the concept "suppression" to refer to the accidental, incidental, or unintended 
effects on flash. 
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1 0 absurd that Defendants themselves have not so applied the law. The shortest legal length for a 

2 'fle barrel is 16 inches JO
, though almost all hunting rifles have much longer barrels. Defendants 

3 dmit that longer rifle barrels reduce flash emission. I I So by Defendants' reasoning almost all 

. 4 alifomia hunters with semi-automatic rifles are guilty of having an unregistered "assault weapon" 

5 unregistered because neither they nor Defendants nor anyone else ever dreamed a longer rifle 

6 arrel or a barrel extension constituted a "flash suppressor," even though it unintentionally reduces 

7 ash. Yet this undreamed-of conclusion is compelled if the statutory term "flash suppressor" covers 

8 verything that "perceptibly" reduces or redirects muzzle flash - even though it was not designed to 

9 0 so, does it only accidentally, and does it incidentally to an entirely different purpose.1 2 

10 In this connection, Defendants' incorrectly state Plaintiffs' position. Plaintiffs never claimed 

11 hat something designed to suppress flash is not a flash suppressor if it was also designed to be a 

12 uzzle brake or to have some other function as well. 13 If Defendants ever come up with a muzzle 

13 rake or other device that was also designed and intended to suppress flash, Plaintiffs agree such a 

14 evice is a "flash suppressor" within the meaning ofSB23. What is not a "flash suppressor" within 

15 B23, however, is a device "designed and intended for hunting, target practice, or other legitimate 

16 ports or recreational activities," if those devices also happen to incidentally suppress flash to some 

17 n-quantified yet perceptible degree. 14 

18 

19 

3. California Code of Regulations, Title 11, Section 5469 (b) Violates 
the Statutory Intent to Use Terms That Are Accessible to People of 
Ordinary Knowledge and Intelligence. 

20 Defendants' regulation defining "flash suppressor" offers three separate and independent 

21 efinitions. The first definition, with which both sides agree, defines "flash suppressor" as a device 

22 hat was designed or intended to reduce flash. This meaning of "flash suppressor" is self-evident, 

23 

24 

25 

26 

~ 

28 

]0 Pen. Code §12020(c)(2)(A). 

II Chinn Decl. Para. 12. 

12Id. 

13 See Defendants' Ps&As 10:23-25 attributing that position to Plaintiffs. 

14 Pen. Code Section 12275.5. 
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1 'ven that "suppress" refers to an intentional effect. This meaning is supported by numerous 

2 'ndustry and firearms dictionary sources that are before the Court. IS Nor is there any due process 

3 roblem since both sides agree that people of ordinary knowledge and intelligence can ordinarily 

4 etermine whether what they have was designed or intended to suppress flash. 16 

5 Plaintiffs challenge Defendants' second and third definitions, which assert that any device 

6 hat suppresses flash, or even merely redirects it, is a "flash suppressor" - even if the device was not 

7 0 designed, even if no one knows it has such an effect, and even if its intended function is entirely 

8 ifferent and its name specifies that different purpose (e.g. muzzle brake). 17 These challenged 

9 efinitions contradict the Supreme Court's repeated pronouncements that the purpose and effect of 

10 B23 was to clarify what an "assault weapon" is by describing the features in unmistakable common 

11 erms by which lay persons (including police) could determine what firearms had to be registered 

12 der the new law. 18 

13 11----------

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

IS OUMF ~7-21. 

16 As Defendants' expert attests, the fact that a rifle or device was designed to suppress 
flash is determinable by review of the patent materials, of the written materials that came 
with it and/or of any advertising materials the maker issued. (Chinn Decl., ~. 7 and 8) 
Defendants have identified many devices that are designed to reduce flash. (See 
Plaintiffs' Statement of Undisputed Facts No. 93 filed with Plaintiffs Motion for 
Summary Judgment based on Defendants' Interrogatory Answers.) 

The fact is, and logic dictates, that makers do not secretly design rifles, or devices 
to be attached to or into rifles, as flash suppressors. The entire purpose of obtaining a 
patent is to protect the patented item - with its special features - against theft. By the 
same token, the entire purpose of designing into a rifle, or a device, a capacity to suppress 
flash is to make it desirable to customers who desire that special feature. Going to the 
trouble and expense of designing a special feature into a product only makes sense if the 
maker then both patents it as such and openly markets it as having that feature. 

17 California Code of Regulations, Title 11, § 5469 (b) defines "flash suppressor" as any 
"device designed, intended, or that functions to perceptibly reduce or redirect muzzle 

25 flashfrom the shooter'sfield of vision." (Emphasis added to denote the challenged 
portions of the Regulation.) 

26 

Z1 

28 

18 In re Jorge M (2000) 23 Cal.4th 866, fn. 9 [98 Cal.Rptr.2d 466, 4 P.3d 297 ("readily 
discernible physical characteristics."). See also Harrott v. County of Kings (2001) 25 
Cal.4th 1138, 1144 [103 Cal.Rptr.2d 445, 25 P.3d 649] noting the Legislature's "strong 
concern that law enforcement personnel be clearly advised which firearms are 'assault 
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1 The undisputed fact is that ordinary people do not have the means to test rifles in order to 

2 iscover whether a device put on or in a rifle for some different purpose also unintentionally affects 

3 ash. 19 (Nor would it make a difference if it were true that a minuscule number of the affected 

4 alifomians could get advice from DO] or A TF as to the status of a tiny number of rifles or devices 

5 nder the Regulation. (See discussion infra.) 

6 It is trite but apparently necessary to point out that SB23 was enacted to affect gun owners' 

7 onduct. (See Jorge M. and Harrott quoted, supra.) SB23 was not enacted so that Defendants could 

8 . ssue a regulation with which people cannot comply because it imposes unintelligible standards. The 

9 econd and third parts of the regulation should be stricken for creating a situation in which ordinary 

10 eople cannot and could not determine whether they were in compliance with the law or in violation 

11 hereof By the same token, they should be stricken as inconsistent with the statutory purpose 

12 iscemed by our Supreme Court to express the statute in terms accessible to the general population. 

13 Defendants' aberrant definitions of "flash suppresser" are invalid because they are contrary to 

14 ommon usage and to the legislative intent and constitutional requirements that penal laws be drawn 

15 ·n terms accessible to the general populace. We now separately address the separate defects in 

16 efendants' second and third definitions respectively. 

17 4. Defendants Have Not Shown That "Redirection" of Flash Has 
Ever Been Part of Anyone's Definition of "Flash Suppressor." 

18 Together both sides provide the Court with multiple pre-SB23 definitions of "flash 

19 uppressor," or references thereto. Defendants assert that some of these pre-existing definitions or 

20 urported references conflict with each other. Plaintiffs assert that there is no conflict; rather that 

21 I~----------------

22 

23 

24 

25 

26 

Z1 

28 

weapons' within the meaning of the [AWCA] so as to prevent the erroneous confiscation 
of legal weapons,'" and quoting from a Senate Judiciary Committee Report: "[NJo public 
interest is served by punishing a large class of individuals for failure to perform [the 
registration duty imposed by the AWCAJ due to insufficient disclosure of the law. 
Certainly, respect for law is not served by the punishment of individuals lacking an 
opportunity to know its terms and conditions." (25 Ca1.4th at 1151, italics by Supreme 
Court.) 

19 OUMF - Additional Undisputed Facts In Support of Plaintiffs' Opposition ~ 1-2. As 
discussed infra, Defendants claim that in some instances testing is unnecessary. But 
nowhere do Defendants dispute that ordinary people do not possess the means to 
scientifically test devices for their flash suppression or diversion effects. 
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lome of the definitions are actually references rather than definitions, and that they are incomplete. 

2 n any case, this disagreement does not affect one overriding fact: No pre-SB23 definition or 

3 eference used the concept of "redirection" of flash as any part of the definition of "flash 

4 uppressor" nor has any post-SB23 definition done so (except the Regulation). Defendants have 

5 een unable to find even one definition of "flash suppressor" from any source applying that term to 

6 evices that "redirect muzzle flash from the shooter's field of vision" (quoting the challenged 

7 egulation). 

8 Defendants' failure to produce such a definition speaks volumes. Obviously, redirection was 

9 ot, and is not, part of the meaning of the phrase "flash suppressor" which the Legislature chose to 

10 se. Thus, without regard to Defendants' challenged second definition, their third is invalid and 

11 hould be stricken. 

12 

13 

5. Defendants Have Shown No Instance of Accidental or Unintended 
Flash Reduction Being Accepted as a Definition of "Flash Suppressor" 
By Anyone Other than Defendants. 

14 Both sides have submitted many examples of industry and firearms publications defining a 

15 'flash suppressor" as a device designed or intended to reduce flash. Defendants have also submitted 

16 xamples, which Defendants claim support the idea that a device that unintentionally reduces flash is 

17 flash suppressor. Not so. The references Defendants claim support them simply fail to speak to the 

18 . ssues of intent and design in that they say nothing either way about whether a device has to have 

19 een designed to suppress flash.20 Defendants have been unable to find any definition that 

20 ffirmatively supports their position.21 There is no definition which says, in words or in substance, 

21 hat even if a device is actually designed to do something completely different, it is nevertheless a 

22 ash suppressor ifit also has the accidental, unintended, incidental effect of reducing flash.22 

23 

24 

25 

26 

Zl 

28 

20 For instance, one reference to a "flash hider" calls it a "muzzle attachment for a gun to 
conceal the flash when it is fired at night." See Plaintiffs' Statement of Undisputed Facts 
No. 26 filed in conjunction with Plaintiffs Motion for Summary Judgment. 

21 OUMF - Additional Undisputed Facts In Support of Plaintiffs' Opposition ~3-4. 

22 Id. 
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1 The challenged Regulation does not just contradict the implication of intentional reductive 

2 ffect in the statutory term "flash suppressor [Plaintiffs' italics]." The Regulation's blurring of the 

3 ine between flash suppressors and muzzle brakes also departs in yet another way from the statute 

4 hat it is supposed to be implementing. Section 12275.5 expressly states that this "assault weapon" 

5 aw is intended to apply to military-type guns without affecting legitimate civilian arms uses. Flash 

6 uppression is something built into military rifles for purely military purposes; it is not a feature of 

7 ivilian hunting arms.23 So it is contrary to section 12275.5 to apply the concept of flash suppression 

8 0 a feature on a civilian hunting rifle that was designed for an entirely different purpose and only 

9 ffects flash accidentally and incidentally. (Note that Defendants concede that muzzle brakes and 

10 ompensators are devices which serve a legitimate sporting purpose in civilian use.24
) 

11 

12 
6. The Challenged Parts of the Defendants' Regulation Are 

Contra-indicated since They Make the First Part Redundant. 

13 There is no point to the first part of the Regulation defining a "flash suppressor" as a thing 

14 at is intended to suppress flash ifthe rest (the challenged part) defines that phrase in terms of any 

15 erceptible suppression of flash, whether intentional or unintentional. If that were correct, the 

16 hallenged part would encompass the entire first part rendering it surplusage. (Cf. City of San Jose v. 

17 uperior Court (1993) 5 Cal. 4th 47,55 ("We ordinarily reject interpretations that render particular 

18 erms of a statute mere surplusage .... ") 

19 

20 

7. Defendants Have Not Shown That Californians Could Know If They Had to 
Register Their Rifles, Given the Regulation's Aberrant Definition of "Flash 
Suppressor." 

21 We now discuss the due process problems of Defendants' Regulation defining "flash 

22 uppressor" in ways that are inaccessible and incomprehensible to the general public. As discussed 

23 bove, the practical effect of the Regulation is that thousands of California rifle owners cannot tell if 

24 

25 

26 

27 

28 

23 The greater the flash the more likely a soldier will reveal his and his comrades' position 
to the enemy. This is obviously irrelevant to hunters since deer do not shoot back. 
Moreover flash is generally only a problem at night but hunting occurs in the daytime and 
is generally illegal at night. 

24 Plaintiffs Statement of Undisputed Facts Nos. 80-83. 
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1 hey have to register their rifles. Unable to do the scientific testing required,25 they cannot detennine 

2 'ftheir rifles have "flash suppressors" under Defendants' mis-definition of that phrase. As stated in a 

3 ase construing the A WCA, iliA law failing to give a person of ordinary intelligence a reasonable 

4 pportunity to know what is prohibited violates due process under both the federal and California 

5 onstitutions. III26 

6 Defendants' "expert" Agent Ignatius Chinn claims that even without scientific testing 

7 omeone could tell by "visual inspection" of some unspecified devices on rifles that they do not 

8 nction to reduce or redirect flash.27 It might be thought that this indicates a triable issue of fact so 

9 hat neither side's motion may be granted. But that would misstate what Agent Chinn actually says. 

10 e carefully avoids contradicting Plaintiffs' experts' declarations that Defendants' second and third 

11 efinitions require information that ordinary people do not have and cannot obtain.28 Agent Chinn 

12 oes not address whether ordinary people can discover whether their rifles have devices that 

13 ccidentally affect flash. He just says that some (unspecified) people can tell by looking at some 

14 unspecified) devices or guns that they do not affect flash.29 Defendants' submission fails to directly 

15 on front and contradict Plaintiffs' on the critical issue - which is that the Regulation creates 

16 echnical issues that are inaccessible and incomprehensible to ordinary people. 

17 Furthermore, on this point Agent Chinn's Declaration fails to prove anything, because as 

18 pposed to supporting his assertions, Chinn simply baldly announces that certain unspecified persons 

19 an look at certain unspecified devices and determine whether they are capable of reducing or 

20 

21 

22 

23 

24 

25 

26 

~ 

28 

25 OUMF - Additional Undisputed Facts In Support of Plaintiffs' Opposition ~~1-2. 
Declaration of Frederic Tulleners, para. 11; December, 2006, Declaration of Torrey 

Johnson, para. 9. 

26 Harrott v. County of Kings (2001) 25 Cal. 4th 1138, 1151. 

27 Chinn Declaration, para. 9: "Depending on the device, [visual] inspection may 
establish that it does not function to perceptibly reduce or redirect muzzle flash from the 
shooter's field of vision." 

28 OUMF - Additional Undisputed Facts In Support of Plaintiffs' Opposition ~1-2. 

29 Chinn Declaration, para. 9. 

PLAINTIFFS' OPPOSITION TO DEFENDANTS' MSJ, ETC., AND PLFS' MSJIMSA 

11 



1 edirecting flash. Mr. Chinn fails to explain why he believes this can be done. He also fails to specifY 

2 ven one fireann or device upon which this visual "test" could be successfully perfonned, and he 

3 ails to identifY even one person capable of perfonning this visual inspection. We respectfully 

4 ubmit that an expert's bald conclusion unsupported by evidence and details (which could easily be 

5 rovided if true) is not a basis for granting or denying a summary judgment motion.30 

6 

7 

8. Even If it Were True, Defendants' Claim That People Could Have 
Obtained the Necessary Information from ATF or the DOJ Itself Is 
Legally Irrelevant. 

8 As discussed infra, the facts before the Court fail to show that thousands of ordinary 

9 alifomians could have obtained from DO] or ATF the infonnation required by the two challenged 

10 efinitions in the Regulation. But even if DO] or ATF could have given that advice, due process 

11 equires that the statute, and the Regulations, be accessible to ordinary citizens without their having 

12 0 tum to some agency for advice. (Note: SB23 was clear as enacted; it is the regulation that renders 

13 . t fatally vague by burdening it with definitions that make the meaning of "flash suppressor" 

14 'naccessible to ordinary people.) 

15 To accord due process, SB23 had to be understandable on its face without requiring that 

16 eople consult DO]: "We judge the statute on its face." (United States v. Harris, (1954) 347 U.S. 

17 12,617.) "To satisfY due process notice requirements, a penal statute must be clear on its face ... 

18 t is not enough for the congressional intent to be apparent elsewhere if it is not apparent by 

19 xamining the language of the statute." (United States v. Colon-Ortiz, 866 F.2d 6, 9 (15\ Cir.) (italics 

20 dded),cert. denied, 490 U.S. 1051 (1989). InSabettiv.Dipaolo(1 5t Cir.1994) 16 Fed.3d 16,17, 

21 reyer, C,]. explained: 

22 [ A] criminal statute fails to provide fair notice if a "person of ordinary intelligence," Harris, 
347 U.S. at 617, "examining [only] the language of the statute," Colon-Ortiz, 866 F.2d at 9, 

23 would be in some way surprised that it prohibited the conduct in question. "It is not enough," 
we have explained, for the true meaning of the statute "to be apparent elsewhere," in 

24 extra-textual materials .... The idea is that ordinary individuals trying to confonn their 
conduct to law should be able to do so by reading the face of a statute -- not by having to 

25 appeal to outside legal materials. 

26 In short, a regulation may not obtrude into criminal law definitions which are inaccessible to 

~I~----------------

28 
30 See OUMF - Additional Undisputed Facts In Support of Plaintiffs' Opposition mll-4, 
Tulleners' Decl. W 7-12 and Kates' Decl. W 2-7, both refuting Chinn's Declaration. 
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1 he populace, regardless of whether people can call some administrative agency to find out what the 

2 awmeans. 

3 

4 

9. Calling DOJ Was Not a Meaningful Option for People Who Needed to 
Know If They Had Flash Suppressors as Defined by the Regulation's 
Second and Third Definitions. 

5 Turning from legal issues to practical ones, people could not have obtained from DO] 

6 eterminations of whether devices reduce or redirect flash. DO] did not and does not know if the 

1 cores of devices and thousands of rifles Californians own accidentally reduce or redirect flash.3 I 

8 Defendants' have failed to meet their burden to establish the factual premises of their claim 

9 hat people could get the advice needed from DOl. Remember that under Defendants' Regulation, 

10 ny device that accidentally reduces or redirects muzzle flash - to any perceptible degree - is a flash 

11 uppressor. So any of the scores of muzzle brakes, compensators, etc. that have been incorporated 

12 nto or added onto thousands of California semi-automatic rifles could be flash suppressors. A 

13 rucial question then is: Was the necessary information available from DO] so that the owners of 

14 ach of these scores of devices could determine whether it was a flash suppressor under Defendants' 

15 berrant second and third definitions? Remarkably, Defendants fail to offer any evidence that DO) . 

16 ould have advised callers as to any of these devices. (Plaintiffs supply the only information in that 

11 egard: DOl had made determinations as to accidental effect on flash regarding only one or two of 

18 e scores of devices.32
) 

19 Plaintiffs present expert testimony indicating that scientific testing is the only way to 

20 scertain that a device not designed to affect flash nevertheless does so accidentally.33 Defendants 

21 dmit that DOl has never tested any device and lacks the equipment to do 80.34 The only "evidence" 

22 efendants supply is their expert's bald assertion that some unspecified person(s) can tell by visual 

23 

24 

25 

26 

Zl 

28 

31 OUMF - Additional Undisputed Facts In Support of Plaintiffs' Opposition ,7. 
32 Defs'. Undisputed Facts, ~ 39. 

33 Decl. of Frederic A. Tullener, mr 8 - 12. 

34 Plaintiffs' Statement of Undisputed Facts Nos. 1 01 through 105. Moreover, Defendants 
are unaware of any police laboratory that has such equipment. (!d. at 106.) 
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1 nspection that some unspecified device(s) do not affect flash. 35 Remarkably, the expert does not go 

2 0 far as to say that either he or DO] can make determinations by visual inspection. Nor do 

3 efendants submit evidence that DO] ever made such a determination by visual inspection, much 

4 ess do Defendants offer any details.36 

5 It is instructive to compare what Defendants did in a comparable situation - one in which 

6 OJ actually had the needed information. Section 12276 not only specifically names certain 

7 rearms as assault rifles, but also covers dozens of unnamed firearms related by design to the named 

8 rearms. So, Defendants issued directives and a regulation listing the design-related arms so owners 

9 ould register them.37 

10 But Defendants have issued no such list of dozens of devices that are potentially flash 

11 uppressors under their aberrant definitions.38 Why not? The inference is clear that Defendants have 

12 ot issued such a list because DOJ did not then, now, know whether the dozens of devices the 

13 egulation potentially covers are flash suppressors or not, given its aberrant definitions. Thus, it 

14 ould have been useless for thousands of California hunters to call DO] for advice because DOJ did 

15 ot have information to give to them. 

16 In sum, Defendants have failed to submit the necessary evidence. There is no basis for 

17 efendants' claim that the thousands of rifle owners could have gotten from DO] the information 

18 ey needed in order to comply with the law as mystified by Defendants' Regulation. 

19 

20 

21 

22 

23 

24 

25 

26 

Z1 

28 

10. Neither Defendants Nor Others Can Now Rely on ATF's 
Non-existent Flash Suppressor Testing. 

35 Chinn Decl., ~ 9. "Depending on the device, [visual] inspection of the device may 
establish that it does not function to perceptibly reduce or redirect muzzle flash from the 
shooter's field of vision." 

36 Regarding one of the two devices DO] concluded do not affect muzzle flash, that 
conclusion resulted from ATF testing. Chinn Decl" 15,1111 -12. As to the other device, 
DOJ's conclusion apparently comes from looking at a photograph the maker took of the 
device in action for use in an advertisement. 

37 Plaintiffs' Statement of Undisputed Facts No.3. 

38 Plaintiffs Statement of Undisputed Facts No. 91 based on Defendants' interrogatory 
answers. 
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1 Though the SB23 registration period ended on Dec. 31, 2000, some people still must (but 

2 annot) make determinations under the Regulation. For instance, people immigrating into California 

3 ace severe felony penalties if they bring with them a rifle that meets Defendants' inaccessible 

4 efinitions; so do people who manufacture or sell firearms. (Pen. C. Section 12280.) 

5 Defendants assert that one way they - and ordinary people - can determine if a device is a 

6 'flash suppressor" is by ... 

1 

8 

9 

"consulting with the federal Bureau of Alcohol, Tobacco, Firearms and Explosives 
('ATF') .... Correspondingly, others [i.e. ordinary Californians] may ordinari~ learn 
whether a particular device functions to suppress flash by the same means .. .".3 

This is incorrect. The federal statute under which ATF dealt with flash suppressors expired 

10 'n 2004.40 The term "flash suppressor" no longer appears in federal law and ATF has no further 

11 ealings with the subject. So neither Defendants nor anyone else can currently consult with ATF 

12 s to whether an item is a flash suppressor under Defendants' Regulation. (The Act defined the term 

13 tsemiautomatic assault weaponlt in part to include certain rifles with a "flash suppressor.,>41 Along 

14 ith the Act, this definition and ATF's regulations that repeated this definition were repealed.42
) 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Z7 

28 

39 Def. MSJ at 6; see also 14; Chinn Dec!. at p. 5, ~ 11. 

40 The assault weapon provisions of Title XI of the Violent Crime Control and Law 
Enforcement Act of 1994, Pub. L. No. 103-322, 108 Stat. 1796 (1994), took effect in 
1994 and were repealed in 2004. Section 110105 of the Act provided: 

This subtitle and the amendments made by this subtitle-
(1) shall take effect on the date of the enactment of this Act [i.e., 

September 13, 1994]; and 
(2) are repealed effective as of the date that is 10 years after that 

date [i.e., September 13,2004]. 

41 18 U.S.C. § 921 (a)(30) (repealed) provided in part: 
The term ttsemiautomatic assault weapontt means - ... 

(Bj a semiautomatic rifle that has an ability to accept a detachable 
magazine and has at least 2 of - ... 

(iv) a flash suppressor or threaded barrel designed to accommodate 
a flash suppressor .... 

42 As explained by ATF's website, http://www.atf.gov/firearms/l01204part478regs.htm: 

Portions of Regulations in Part 478 that are no longer effective after 
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1 

2 

11. Defendants Have Provided Zero Proof That During the 2000 
Registration Period Ordinary People Could Have Gotten the 
Needed Information from ATF. 

3 As quoted, supra, Defendants' Memorandum both, premises their Motion, and seeks to 

4 efend against Plaintiffs', on the claim that Californians could have gotten the needed advice from 

5 TF. But Defendants have failed to show that ATF either could or would have advised ordinary 

6 alifornians which, of the scores of devices, fall within Defendants' regulation. 

7 The first gap in Defendants' showings regards whether ATF had the information to give 

8 nyone. Defendants have shown that on one occasion A TF tested one device, the "Springfield 

9 uzzle Break." We are informed that this was the only test ATF ever carried out; that it was done as 

10 n experiment only; and was done only because the testing was requested by the maker; However 

11 at may be, Defendants have offered no evidence that ATF had a regular "flash suppressor testing" 

12 rogram, or ever tested even one other device. Neither have Defendants provided details showing 

13 at any ATF tests would have found information relevant to whether scores of specific devices were 

14 ash suppressors under Defendants' aberrant California definitions. 

15 Thus there is no showing that if Californians had called ATF it would have had the 

16 'nformation to give them about those scores of devices potentially covered by Defendants' 

17 efinitions. In contrast, Plaintiffs can provide at least this much information: The federal statute that 

18 TF was implementing was only prospective,43 unlike the A WCA which covers all existing rifles 

19 d devices on them. As to rifles having devices that were no longer being marketed, ATF would 

20 

21 

22 

23 

24 

25 

26 

Z7 

28 

9/13/04, 10112/04. 
On September 13, 1994, Congress passed the Violent Crime Control and 
Law Enforcement Act of 1994, Public Law 103-322. Title IX, Subtitle A, 
Section 110105 of this Act generally made it unlawful to manufacture, 
transfer, and possess semiautomatic assault weapons (SAWs) .... 
Significantly, the law provided that it would expire 10 years from the date 
of enactment. Accordingly, effective 12:01 am on September 13,2004, the 
provisions of the law ceased to apply and the following provisions of the 
regulations in Part 478 no longer apply: 
Section 478.11- Definitions of the terms "semiautomatic assault weapon" 
and "large capacity ammunition feeding device" .... 

43 Former 18 U.S.C. 922(v) 

PLAINTIFFS' OPPOSITION TO DEFENDANTS' MSJ, ETC., AND PLFS' MSJIMSA 

16 



ave no infonnation to give because it had no occasion to test any such rifle. 

2 Another crucial showing that Defendants have not attempted to make is that ordinary 

3 alifornians reasonably should have known to go to afederal agency in order to learn what was 

4 equired under a California law. Inter alia, how were ordinary Californians supposed to know that a 

5 ederal agency was testing devices to see if they were flash suppressors under California law? 

6 0 reiterate, Defendants have failed even to show that ATF had any such testing program. 

7 Next, Defendants have failed to show that even if ATF had the infonnation that: (a) it would 

8 ave risked trying to tell California callers whether scores of different devices were or were not flash 

9 uppressors under a California law with which A TF had no concern; and (b) that A TF had a large 

10 nough staff to process calls from thousands of Californians over a ten day period. The timing issue 

11 . s crucial. Though the Legislature tried to give hunters and sporting shooters whose rifles might be 

12 ffected by SB23 the entire year 2000 to find out whether they need be registered, Defendants, 

13 hrough their delay in enacting the regulations, decided ten days would do instead. Moreover, 

14 efendants did not bother issuing their Regulations, including the one challenged here, until Dec. 20, 

15 00044
, giving hunters just ten days to learn whether their rifles had to be registered. So, if ordinary 

16 eople were supposed to obtain the necessary advice from Washington, in those ten days, ATF 

17 ould have been inundated with calls from thousands of ordinary people seeking advice as to the 

18 eaning ofSB23. Also, hunters had no way of anticipating this situation since prior to December 

19 0, Defendants' proposed regulation expressly exempted muzzle brakes and compensators from the 

20 ategory of flash suppressors.4S 

21 In sum, Defendants' submissions completely fail to show that thousands of ordinary 

22 alifornians should and could have obtained the necessary infonnation from ATF. 

23 

24 

12. This Court May, and Should, Avoid the Constitutional 
Questions By Construing SB23 to Invalidate the Dubious 
Portions of Defendants' Regulation. 

25 Defendants cite federal caselaw in asserting that a statute is not fatally vague if it is clear in 

26 

27 

28 

44 OUMF - Additional Undisputed Facts In Support of Plaintiffs' Opposition mfS-6. 

4S Plaintiffs Statement of Undisputed Facts No. 20. 
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1 ny application whatever. That doctrine is inapplicable here for reasons discussed, infra. Nor do 

2 efendants cite any caselaw applying that doctrine to uphold a regulation that is being challenged as 

3 ontrary to a statute that is admitted to be clear except for that regulation. 

4 In any event, California law differs significantly from what Defendants represent the federal 

5 octrine to be. In Harrott, supra, 25 Ca1.4th at 1138, the court construed the assault weapon law to 

6 void a vagueness issue after significantly limiting the vague-in-all-applications doctrine: 

7 ... we reject the argument that a saving construction is unnecessary because the statute 
[is not vague in all its possible applications]. ... This argument is based on a false 

8 premise. That premise is that we adopt a saving construction only if a statute would 
be unconstitutional on its face, that is, in all its applications [italics in original]. This 

9 premise is simply wrong. "'If a statute is susceptible of two constructions, one of 
which will render it constitutional and the other unconstitutional in whole or in part, 

10 or raise serious and doubtful constitutional questions, the court will adopt the 
construction which, without doing violence to the reasonable meaning of the language 

11 used, will render it valid in its entirety, or free from doubt as to its constitutionality, 
even though the other construction is just as reasonable.'" 

12 

13 In sum, the statutory language ("flash suppressor") is clear - and clearly precludes 

14 pplication to devices that reduce flash unintentionally, accidentally and incidentally to achieving a 

15 ifferent purpose. That different purpose is itself consistent with the statute's expressed intent not to 

16 ffect sporting rifles.46 Thus, this Court should avoid any constitutional problem by striking down the 

17 ague portion of the Regulation as inconsistent with SB23. 

18 "PERMANENTLY" ALTERED ISSUE 

19 The problem here is Defendants' abdication of their legal responsibilities. The uncontested 

20 acts show that Defendants have officially recognized a need to clarify the meaning of "permanently 

21 Iter" (among other phrases); that members of the public are refraining from "permanently altering" 

22 heir magazines as authorized by the Act because the phrase is unclear to them; and that the law 

23 nforcement community complains that the meaning is unclear for the purposes of enforcing the 

24 Ct.47 Defendants do not dispute that there is confusion because no alteration to a metal or plastic 

~I~------------------
26 

Zl 

28 

46 See Pen. C. § 12275.5, compared to Defendants' admission that muzzle brakes and 
compensators serve a legitimate sporting purpose in civilian use. (Piaintiffs Statement of 
Undisputed Facts Nos. 80-83.) 

47 Plaintiffs' Statement of Undisputed Facts Nos. 121, 128, 129, 132-34. 
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1 echanism is "penn anent" in the sense of being "irreversible." Defendants and Plaintiffs agree on 

2 he dictionary definitions Defendants have cited: That "pennanently altered" means "lasting or 

3 . ntended to last indefinitely without change" and/or "lasting a relatively long time. ,,48 

4 Defendants rely on administrative law principles that are wholly inapplicable here. This is not 

5 case where an agency defends inaction by denying there is a problem to be acted upon. Neither is 

6 his a case where the agency admits there is a problem, but argues that actions it has taken are 

7 ufficient. In this case the agency's position can reasonably be interpreted as meaning, "Sure, there's 

8 problem - so what?" 

9 The answer is that Defendants' have constitutional and statutory duties: (a) to make the 

10 WCA clear both to the general public and to law enforcement49
, and (b) to supervise law 

11 nforcement to assure that the laws are enforced in a unifonn and consistent way. 50 

12 Regarding the relief Plaintiffs seek - which is an order to issue a regulation - admittedly, 

13 he general principle is that courts order agencies to exercise their discretion, but provide them no 

14 idance regarding how to exercise that discretion. However, this is not a typical case, such as where 

15 he agency and its critics are in dispute as to what the best remedy is. DOl has not disputed 

16 laintiffs' evidence that confusion over what the Act allows is deterring people from altering the 

17 agazines. Nor has DOl denied that a regulation would be the best way of solving the problem. DOl 

18 imply flatly refuses to do address the problem. 

19 In these circumstances, Plaintiffs believe the solution is ordering DOl to issue a regulation in 

20 e tenns Defendants themselves have used: That a magazine has been pennanentIy altered to have a 

21 

22 48 See Plaintiffs' Statement of Undisputed Facts No. 127 and Defendants Ps&As pp. 20, 11 
15 - 24. 

23 

24 

25 

26 
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49 Penal Code § 12276.5 (1) (power and duty to clarifY the A WCA by regulation); 
compare Harrott v. County of Kings (2001) 25 Ca1.4th 1138, 1144 [103 Cal.Rptr.2d 445, 
25 P .3d 649] (liThe legislative history of the amendments to the [A WCA] reveal strong 
concern that law enforcement personnel be clearly advised [by the Attorney General 
and/or DOl] which firearms are 'assault weapons' within the meaning of the [AWCA] so 
as to prevent the erroneous confiscation of legal weapons." (Quotation from the court of 
appeal opinion.) 

so California Constitution, Art. V, § 12. 
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1 ess-than-ten-round magazine if the magazine has been altered in a way that lasts, or is intended to 

2 ast, indefinitely, without change and/or will last a relatively long time. 

3 DETACHABLE MAGAZINE ISSUE 

4 Plaintiffs attempt to avoid the allegations of inconsistency relating to the definition of 

5 'detachable magazine." To do so, they state that the "DOJ does not consider a magazine attached to 

6 receiver by a screw, requiring a screwdriver for removal to be a detachable magazine.51 But, this is 

7 ontrary to the statement by the DOJ and attached to the Amended Complaint, which states that the 

8 OJ has determined that "a modification maneuver of this type is viewed with scepticism by this 

9 ffice and violates the spirit, if not the letter, of the law within Penal Code section 12276.1."52 

10 us, Defendants make inconsistent statements in their own Motion for Summary Judgment alleging 

11 e cause of action for inconsistent statements without merit. 

12 CONCLUSION 

13 In sum, Plaintiffs have failed to demonstrate that there is a prima facie showing of the 

14 onexistence of any triable issue of material fact. To the contrary, (as detailed further in Plaintiffs 

15 otion for Summary Judgment or in the Alternative Summary Adjudication and supporting papers 

16 nd incorporated herein by reference), Defendants have, through their motion, demonstrated that they 

17 ssued regulations defining "flash suppressor" in direct disregard for the limitations of Penal Code 

18 ection 12275.5; that their actions demonstrated a need for a usable definition of "pennanently alter," 

19 d that they provided inconsistent statements within their own argument against the "detachable 

20 

21 

22 

23 

24 

25 
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Date: January 8, 2007 

Ir----------------------
51 Defendants Undisputed Material Facts ~44. 

52 OUMF~44. 
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1 PROOF OF SERVICE 

2 TATE OF CALIFORNIA 

3 OUNTY OF LOS ANGELES 

4 I, Claudia Ayala, am employed in the City of Long Beach, Los Angeles County, California. I 
m over the age eighteen (18) years and am not a party to the within action. My business address is 

5 180 East Ocean Blvd., Suite 200, Long Beach, California 90802.:. 

6 On January 8,2007, I served the foregoing document(s) described as 

7 LAINTIFFS' OPPOSITION TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT, 
ETC., AND PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT, OR IN THE 

8 ALTERNATIVE, MOTION FOR SUMMARY ADJUDICATION 

9 n the interested parties in this action by placing 
] the original 

10 X] a true and correct copy 
hereof enclosed in sealed envelope(s) addressed as follows: 

11 
ouglas J. Woods 

12 ttorney General's Office 
1300 "I" Street, Ste. 125 

13 acramento, CA 94244-2550 

14 (BY MAIL) As follows: I am "readily familiar" with the firm's practice of collection and 
processing correspondence for mailing. Under the practice it would be deposited with the U. 

15 S. Postal Service on that same day with postage thereon fully prepaid at Long Beach, 
California, in the ordinary course of business. I am aware that on motion of the party served, 

16 service is presumed invalid ifpostal cancellation date is more than one day after date of 
deposit for mailing an affidavit. 

17 Executed on January 8, 2007, at Long Beach, California. 

18 (PERSONAL SERVICE) I caused such envelope to be delivered by hand to the offices of the 
addressee. 

19 
X (OVERNIGHT MAIL) As follows: I am "readily familiar" with the firm's practice of 

20 collection and processing correspondence for overnight delivery by UPS/FED-EX. Under the 
practice it would be deposited with a facility regularly maintained by UPSIFED-EX for 

21 receipt on the same day in the ordinary course of business. Such envelope was sealed and 
placed for collection and delivery by UPSIFED-EX with delivery fees paid or provided for in 

22 accordance with ordinary business practices. 
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Executed on January 8, 2007, at Long Beach, California. 

(STATE) I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct. 

(FEDERAL) I declare that I am employed in the office of 
at whose direction the service was made. 
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