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14-36-cv(L), 14-37-cv(XAP)
assignment of the appeals to the same

panel as Shew v. Malloy, No. 14-319-cv, for argument

on the same day.

The State Defendants-Appellants-Cross-Appellees

New York State Rifle and Pistol v. Cuomo

ask that these appeals be heard by the same panel

on the same day as Shew v. Malloy, No. 14-319-cv,

which is pending before the Court, because the
appeals present very similar issues and their
briefing schedules are also very similar.

Cuomo, Schneiderman, D'Amico NYSRPA, et al.

✔

Barbara D. Underwood David Thompson

Office of the New York State Attorney General

120 Broadway, 25th Floor

New York, NY 10271

Cooper & Kirk, PLLC

1523 New Hampshire Avenue, NW

Washington, DC 20036

U.S. District Court for the Western District of New York (Skretny, C.J.)

✔

✔

✔

✔

✔

✔

/s/ Barbara D. Underwood 8/19/14
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

 
New York State Rifle and Pistol Association, 
Inc., et al., 
 
       Plaintiffs-Appellants-Cross-Appellees, 
 
 v. 
 
Andrew M. Cuomo, et al.,  
 
 Defendants-Appellees-Cross-Appellants. 
 

  
 
Nos. 14-36-cv(L), 
14-37-cv (XAP) 
 
Declaration of 
Barbara D. 
Underwood 

 
BARBARA D. UNDERWOOD, an attorney admitted to practice before 

this Court, declares under penalty of perjury as follows: 

1. I am the Solicitor General of the State of New York and 

counsel for the State Defendants-Appellees-Cross-Appellants in these 

appeals (the “New York Defendants”). I submit this declaration in 

support of the New York Defendants’ motion to have this appeal and 

cross-appeal heard by the same panel on the same day as another 

appeal that is pending before this Court, Shew v. Malloy, No. 14-319-cv. 

2. The New York Defendants seek this relief because the issues 

presented by the appeals are very similar and the briefing schedules for 

the appeals are also very similar, and having the cases heard together 

will facilitate the Court’s resolution of the constitutional claims that the 
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appeals present. Both cases principally involve constitutional 

challenges to restrictions on the transfer and possession of (a) the 

category of firearms known as assault weapons, which the New York 

and Connecticut statutes at issue define in substantially similar terms, 

and (b) ammunition magazines capable of holding more than ten rounds 

of ammunition. The plaintiffs in both cases, who are represented by the 

same counsel on appeal, assert that these statutes are unconstitutional 

under the Second Amendment and that certain of the statutes’ terms 

are void for vagueness. 

3. Having the appeals heard by the same panel on the same 

day will facilitate the Court’s resolution of these challenges. The panel 

hearing the appeals will have the benefit of all of the arguments made 

by all parties to both appeals. Having the appeals heard together will 

also avoid the risk of inconsistent rulings or duplicative efforts by two 

panels considering similar constitutional questions. 

4. Moreover, having the appeals heard together will not 

significantly delay the resolution of either appeal because the appeals 

are being briefed on similar schedules. The plaintiffs in New York State 

Rifle and Pistol Association v. Cuomo filed their principal appellants’ 
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brief on April 29, 2014, and the New York Defendants filed their 

appellees’/cross-appellants’ brief on July 29, 2014. The plaintiffs in 

Shew v. Malloy filed their principal brief about two weeks after the New 

York State Rifle and Pistol Association plaintiffs, on May 16, 2014, and 

the Connecticut Defendants-Appellants (the “Connecticut Defendants”) 

filed their appellees’ brief on August 14, 2014. 

5. The Connecticut Defendants support this motion and intend 

to file a motion in Shew v. Malloy seeking the same relief. The 

Plaintiffs-Appellants-Cross-Appellees in this appeal and Defendant-

Appellee Gerald J. Gill consent to this motion. 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury 

that the foregoing is true and correct. 

Dated:  New York, New York 
  August 19, 2014 
 

 
By:  /s/ Barbara D. Underwood    

Barbara D. Underwood 
Solicitor General 
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