
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
Civil Action No. 13-cv-01300-MSK-MJW  
  
COLORADO OUTFITTERS ASSOCIATION, et al. 
 
 Plaintiffs, 
 
v. 
 
JOHN W. HICKENLOOPER, Governor of the State of Colorado, 
 

Defendant. 
 

DEFENDANT’S UNOPPOSED MOTION FOR CLOSURE OF COURTROOM 
DURING PORTIONS OF TESTIMONY BY AURORA POLICE CHIEF DANIEL 

OATES 
 
  Defendant John W. Hickenlooper, in his official capacity as Governor of the 

State of Colorado, respectfully requests that the Court issue an order closing the 

courtroom during those portions of testimony from Aurora Police Chief Daniel Oates 

that address the mass shooting in Aurora that occurred on July 20, 2012.  As 

grounds for this motion, the Governor states as follows: 

1. Duty to confer:  Undersigned counsel has conferred with counsel for 

Plaintiffs concerning the relief requested in this motion.  It is unopposed. 

BACKGROUND 

2. The Governor has listed as a witness for the defense Aurora Police 

Chief Daniel Oates.  Chief Oates managed the Aurora Police Department’s response 

to, and subsequent investigation of, the mass shooting that occurred at the Century 

16 movie theater in Aurora, Colorado on July 20, 2012.   
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3. Chief Oates was deposed under the terms of the parties’ stipulated 

protective order (Doc. 50).  By agreement of the parties, those portions of his 

deposition and associated exhibits that relate to the Aurora theater shooting have 

been designated as confidential.  

4. The district attorney for the 18th Judicial District is seeking the death 

penalty against the Aurora shooting defendant in People v. Holmes, Arapahoe 

County Case No. 12 CR 1522.   

5. No trial date has been set for the trial in Holmes.  Given the case’s 

extremely high profile, however, every development has been closely tracked and 

reported extensively by the news media.  

6. On August 13, 2012, the presiding judge in the Holmes matter issued a 

broad order to limit pre-trial publicity, a copy of which is attached hereto as Exhibit 

A.  That order prohibits law enforcement officers, including Chief Oates, from 

“mak[ing] an extrajudicial statement that he or she knows or reasonably should 

know will be disseminated by means of public communication and will have a 

substantial likelihood of materially prejudicing an adjudicative proceeding in the 

matter.”  Exhibit A at 2, 4. 

7.  On December 4, 2013, the presiding judge denied a motion by several 

civil plaintiffs – shooting victims seeking damages “against the landowners of the 

Century 16 Theatres” – for access to exhibits that were admitted during the 

preliminary hearing.  Exhibit B.  The district judge ruled that “the People’s interest 

in preserving the integrity of the prosecution of this case and the defendant’s 
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constitutional right to a fair trial outweigh the victims’ interest in receiving copies 

of the preliminary hearing exhibits to facilitate their federal lawsuit.”  Id. at 8. 

8. Chief Oates’ testimony will be consistent with the pretrial publicity 

order imposed in the Holmes prosecution.  That order prohibits only “extrajudicial 

statements,” and so does not apply to testimony in the above-captioned case.  

9. However, any testimony and other evidence related to the Aurora 

theater shooting will garner substantial publicity, and inherently carries with it the 

risks discussed in the order attached as Exhibit B. 

APPLICABLE RULES 

10. Fed.R.Civ.P. 77(b) provides that “[e]very trial on the merits must be 

conducted in open court[.]”  Although the rule is phrased in absolute terms, “an 

exception may be made…when there is a threat of irreparable harm.”  14-77 

Moore’s Federal Practice – Civil, § 77.03. 

11. D.C.Colo.LCivR 7.2(a) provides that “[u]nless restricted by statute, 

rule of civil procedure, or court order, the public shall have access to all documents 

filed with the court and all court proceedings.”  This “presumption of public access 

recognized and promoted by the local rule finds its root in the common law rights of 

access to judicial proceedings and to inspect judicial records. Huddleson v. City of 

Pueblo, 270 F.R.D. 635, 636 (D. Colo. 2010), citing Publicker Industries, Inc. v. 

Cohen, 733 F.2d 1059, 1067 (3d Cir. 1984). 

12. D.C.Colo.LCivR 7.2(c) requires a motion to restrict public access to: 

(1) identify the document or the proceeding for which restriction is sought; 
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(2) address the interest to be protected and why such interest outweighs the 

presumption of public access; (3) identify a clearly defined and serious injury that 

would result if access is not restricted; (4) explain why no alternative to restriction 

is practicable or why only restriction will adequately protect the interest in 

question; and (5) identify the level or restriction sought.  

ARGUMENT 

13. Document or proceeding for which restriction is sought:  As noted 

above, the Governor requests closure of the courtroom only for those portions of 

Chief Oates’ testimony that pertain directly to the events surrounding the Aurora 

theater shooting.  The defense anticipates offering three exhibits during this portion 

of this testimony that it also requests be kept under seal.  

14. The interest to be protected and why such interest outweighs the 

presumption of public access: Restricted access during the identified portions of 

Chief Oates’ testimony is important to ensure that the jury pool and trial in People 

v. Holmes are not adversely affected.  Holmes is an extraordinarily high-profile 

death penalty case that will not yet have been tried at the time that Chief Oates 

testifies.   While the instant case has received substantial media attention, it pales 

in comparison to the reporting on Holmes.  Chief Oates’ testimony would not 

contravene the pre-trial publicity order in Holmes.  Nonetheless, if given in open 

court it will be intensely scrutinized and widely disseminated.  This could lead to 

publicity that might taint the jury pool or otherwise adversely affect the fairness of 

the Holmes prosecution.  See also Exhibit B at 8 (“the Court is concerned that 
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granting [the motion for access to exhibits] would open the proverbial 

floodgates….Granting access to all the exhibits to an ever-widening group of 

nonparties would be unwise, as it would unnecessarily risk compromising the 

integrity of the proceedings and the defendant’s right to a fair trial.”) 

15. Injuries that will result if access is not restricted:  As noted above, 

failure to restrict access to the courtroom during the identified portions of Chief 

Oates’ testimony would create the potential of adverse pretrial publicity for the 

Holmes prosecution.  If this motion is denied, however, the Governor’s defense of the 

challenged large-capacity magazine ban may be substantially compromised.  

Failure to close the courtroom will likely limit the scope of Chief Oates’ testimony 

over concerns of the publicity that it would generate, its potential effect on the 

pending prosecution, and the likely reaction of the criminal defendant to additional 

pretrial publicity.  See, e.g., Exhibit C (motion seeking sanctions for alleged 

violation of pretrial publicity order).  This limitation would prejudice the defense of 

this case because the Aurora theater shooting was a significant catalyst underlying 

the passage of HB 1224.  Chief Oates’ testimony concerning those events is 

important to demonstrating the nexus between limiting magazine capacity and the 

Colorado General Assembly’s goal of ensuring public safety.   

16. Why no alternative to restriction is practicable:  Aside from delaying 

this trial until after the Holmes prosecution is complete – which is not a viable 

option – closure of the courtroom is the only restriction that would adequately 

ensure that Chief Oates’ testimony about the Aurora theater shooting poses no risk 
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to the integrity of the pending criminal prosecution.  While monitors for the visual 

exhibits could be turned away from the gallery, that solution would not be feasible 

for the third exhibit, which contains audio. Moreover, Chief Oates would not be able 

to describe the exhibits, what they mean, or their bearing on the claims in this case 

if that testimony were public.  Nor can the Court prohibit the media from reporting 

what it hears or observes See New York Times Co. v. United States, 403 U.S. 713 

(1971). 

17. Level of restriction sought:  The Governor requests that Chief Oates’ 

testimony pertaining to the Aurora theater shooting, along with the associated 

exhibits, be subject to Level 1 restriction pursuant to D.C.Colo.LCivR 7.2(b).   

WHEREFORE, the Governor respectfully requests that this Court issue an 

order closing the courtroom during the portions of Chief Oates’ testimony that 

pertain to the Aurora theater shooting, and placing the associated exhibits under a 

Level 1 restriction.1   

JOHN W. SUTHERS 
Attorney General 
 
s/ Matthew D. Grove 

                                                           
1 In the “Special Issues” section of the draft final pretrial order (Doc. 119-0), the 
Governor indicated that he might also seek closure of the courtroom for portions of 
the testimony of Reading, Connecticut Chief of Police Douglas Fuchs that concerned 
the Newtown shooting.  After additional consideration, the Governor hereby informs 
the Court that he will not seek closure of the courtroom for any of Chief Fuchs’ 
testimony.  
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KATHLEEN SPALDING* 
Senior Assistant Attorney General 
MATTHEW D. GROVE * 
Assistant Attorney General 
STEPHANIE SCOVILLE* 
Senior Assistant Attorney General 
LEEANN MORRILL* 
First Assistant Attorney General 
Attorneys for Governor John W. 

Hickenlooper 
*Counsel of Record 
1300 Broadway, 10th Floor 
Denver, Colorado  80203 
Telephone:  720-508-6000 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on February 14, 2014 I served a true and complete copy of 
the foregoing MOTION FOR CLOSURE OF COURTROOM DURING PORTIONS 
OF TESTIMONY BY AURORA POLICE CHIEF DANIEL OATES upon all counsel 
of record listed below via the CM/ECF system for the United States District Court 
for the District of Colorado: 
 
David B. Kopel 
 

david@i2i.org 

Jonathan M. Anderson 
 

jmanderson@hollandhart.com 

Richard A. Westfall 
Peter J. Krumholz 
 

rwestfall@halewestfall.com 
pkrumholz@halewestfall.com 

Marc F. Colin mcolin@bcjlpc.com 
 

Anthony J. Fabian 
 

fabianlaw@qwestoffice.net 

 
 

 s/  Kathleen Spalding   
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DISTRICT COURT, COUNTY OF ARAPAHOE, 
STATE OF COLORADO 
7325 S Potomac Street 
Centennial, Colorado 80112 
 
 
Plaintiff: People of the State of Colorado 
 
v. 
 
Defendant: James Holmes 

 
 
 
 
 
 
 COURT USE ONLY  
 
 
Case No. 12CR1522 
 
Division:  201 
 

 
ORDER RE MOTION TO LIMIT PRE-TRIAL PUBLICITY (D-2) 

 
 
  

This matter comes before the Court on Defendant’s Motion to Limit Pretrial Publicity.  
The Court has reviewed Defendant’s Motion and the applicable authorities.  Having heard 
argument from the parties, the Court FINDS and ORDERS as follows: 
 
 Defendant has sought an Order restricting pretrial publicity.  Defendant’s case has 
already received attention from the media.  The case is likely to continue to generate media 
attention.  In light of such anticipated publicity and the difficulty in anticipating all possible 
scenarios, this Order is meant to provide guidelines to all involved in this case.  
 
 Counsel involved in this matter will no doubt conduct themselves in a professional way.  
However, the nature of this case and the pretrial publicity that has already occurred, together 
with the anticipated publicity from the trial, demonstrate the need for Court intervention to guide 
the conduct of counsel and those associated with them to avoid lowering the level of advocacy in 
this case.   
 
 When lawyers quarrel with each other, the arguments sometimes tend to become 
acrimonious.  Disputes of this type divert time, energy and resources from the primary task of 
preparing for trial to determine the provability of charges.  The public spectacle of a quarrel 
among attorneys over allegations of ethical improprieties would greatly reduce the public’s 
confidence in the adjudicative process.  The news coverage of the proceedings would focus on 
personalities of the advocates and deflect attention from their advocacy of important legal and 
factual issues which will determine the outcome of this case.  
 
   Without suggesting that there have been any violations of general ethical principles, it is 
necessary for the Court to articulate the following to be followed in this litigation in the form of 
this Order for future guidance in all forms of extrajudicial statements about this litigation. 
 
 Colorado Rules of Professional Conduct 3.6 and 3.8 provide the basis for this Order. 
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I. Extrajudicial Statements by Attorneys: 

 
A. Any lawyer, law firm or legal representative (investigators of any firm) associated 

with the prosecution or defense participating in or associated with the investigation or litigation 
of this criminal matter shall not, from the filing of a complaint, information or indictment, the 
issuance of an arrest warrant or arrest, until the commencement of the trial or disposition without 
trial, make or participate in making an extrajudicial statement that a reasonable person would 
expect to be disseminated by means of public communication and that does more than state, 
without elaboration: 

 
(1) The claim, offense or defense involved and, except when prohibited by law, the 

identity of the persons involved; 
 

(2) Information contained in the public record; 
 

(3) That an investigation of a matter is in progress; 
 

(4) The scheduling or result of any step in litigation; 
 

(5) A request for assistance in obtaining evidence and information necessary thereto; 
 

(6) A warning of danger considering the behavior of a person involved, when there is 
reason to believe there exists the likelihood of substantial harm to an individual or to 
the public interest; 

 
(7) The identity, residence, occupation, and family status of the accused; 

 
(8) If the accused has not been apprehended, information to aid in apprehension of that 

person; and 
 

(9) The facts, time and place of an arrest as well as the identity of the investigating and 
arresting officers or agencies and the length of the investigation.  

 
B. A lawyer may make a statement that a reasonable lawyer would believe is 

required to protect a client from the substantial undue prejudicial effect of recent publicity not 
initiated by the lawyer or the lawyer's client.  A statement made pursuant to this paragraph shall 
be limited to such information as is necessary to mitigate the recent adverse publicity.   

 
C. No lawyer associated in a firm or government agency with a lawyer subject to 

Section I (A) above shall make a statement prohibited by Section I (A) (1)-(9).  
 
D. Any lawyer, law firm or legal representative (investigators of any firm) associated 

with the prosecution or defense participating in or associated with the investigation or litigation 
of this criminal matter shall not, from the filing of a complaint, information or indictment, the 
issuance of an arrest warrant or arrest, until the commencement of the trial or disposition without 
trial, make or participate in making an extrajudicial statement that a reasonable person would 
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expect to be disseminated by means of public communication and will have a substantial 
likelihood of materially prejudicing an adjudicative proceeding in the matter and that relates to: 

 
(1) The character, credibility, reputation, or criminal record of a party, suspect in a 

criminal investigation or witness, or identity of a witness, or the expected 
testimony of a party or witness; 
 

(2) In a criminal case or proceeding that could result in incarceration, the possibility 
of a plea of guilty to the offense or the existence or contents of any confession, 
admission, or statement given by a defendant or suspect or that person’s refusal or 
failure to make a statement;  

 
(3) The performance or results of any examination or test or the refusal or failure of a 

person to submit to an examination or test, or the identity or nature of physical 
evidence expected to be presented;  

 
(4) Any opinion as to the guilt or innocence of a defendant or suspect in a criminal 

case or proceeding that could result in incarceration;  
 

(5) Information that the lawyer knows or reasonably should know is likely to be 
inadmissible as evidence in a trial and that would, if disclosed, create a substantial 
risk of prejudicing an impartial trial; or  

 
(6) The fact that a defendant has been charged with a crime, unless there is included 

therein a statement explaining that the charge is merely an accusation and that the 
defendant is presumed innocent until and unless proven guilty. 
 

E. During the selection of a jury or trial of this criminal matter, any lawyer or law 
firm associated with the prosecution or defense of this criminal matter shall not make or 
participate in making an extrajudicial statement that a reasonable person would expect to be 
disseminated by means of public communication and that relates to the trial, parties or issues in 
the trial or other matters that are reasonably likely to interfere with a fair trial, except that he may 
quote from or refer without comment to public records of the Court in this case.  
 

F. Any lawyer or law firm associated with the prosecution or defense of this criminal 
matter shall exercise reasonable care to prevent his or her employees and associates from making 
an extrajudicial statement that he or she would be prohibited from making under this Order. 
 

II. Releases of Information by Law Enforcement Agencies:  
 
A. From the date of this Order until the completion of the trial or disposition without 

trial, law enforcement officers shall not release or authorize the release of any extrajudicial 
statement for dissemination by means of public communication, if the law enforcement officers 
know or reasonably should know that it will have a substantial likelihood of prejudicing a 
criminal proceeding.  Law enforcement officers and agencies are subject to the same restrictions 
as set forth above for attorneys in Section I regarding extrajudicial statements.   

Case 1:13-cv-01300-MSK-MJW   Document 123-1   Filed 02/14/14   USDC Colorado   Page 3 of 4



4 
 

B. Law enforcement officers and agencies shall not exercise their custodial authority 
over an accused individual in a manner that is likely to result in either: 
 

(1) The deliberate exposure of a person in custody for the purpose of photographing or 
televising by representatives of the news media; or  
 

(2) The interviewing by representatives of the news media of a person in custody except 
upon request or consent by that person to an interview after being informed 
adequately of the right to consult with counsel and of the right to refuse to grant an 
interview.  

 
C. Nothing in this Order is intended to preclude any law enforcement officer or 

agency from replying to charges of misconduct that are publicly made against him or her from 
participating in any legislative, administrative, or investigative hearing.   
 

III.    Disclosure by Court Personnel: 
 

Court personnel shall not disclose, to any unauthorized person, information relating to 
this pending criminal case that is not a matter of public records of the Court and that may be 
prejudicial to the right of the People or the Defendant to a fair trial. 

 
IV. Applicability: 

 
Attorneys of record will be served a copy of this Order and this will constitute service 

upon the District Attorney’s Office and the Public Defender’s Office.  The Court Orders the 
District Attorney’s Office to comply with Colorado Rule of Professional Conduct 3.8(f) in 
exercising reasonable care to ensure all applicable law enforcement agencies including Aurora 
Police Department, Arapahoe County Sheriff’s Department, Colorado Bureau of Investigation, 
Federal Bureau of Investigation and the Bureau of Alcohol, Tobacco, Firearms and Explosives 
all receive prompt notice of this Order and comply with this Order accordingly. 

 
     

DATED this 23rd day of July, 2012. 

        
       _________________________ 

WILLIAM BLAIR SYLVESTER 
       DISTRICT COURT JUDGE 
 
I certify that on ______________________ (date), I hand delivered this Order to the following: 
Petitioner Prosecuting Attorney  Defendant  
Other: _________________________________ 

 _____________________________ 
       CLERK 
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