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RE: Notice of supplemental authority, Colorado Outfitters Assn. et al.
v. Hickenlooper, Case No. 14-1290; Beicker, et al. v. Hickenlooper,
Case No. 14-1292

Dear Ms. Shumaker:

Attached is the Second Circuit’s opinion in New York State Rifle
and Pistol Ass’n, et al. v. Cuomo, Nos. 14-36-cv and 14-319-cv (2d Cir.
Oct. 19, 2015) (“NYSRPA”).

NYSRPA involved challenges to laws enacted in New York and
Connecticut in 2013 that, among other things, banned possession of
magazines capable of accepting more than ten rounds of ammunition.
Applying intermediate scrutiny, the Second Circuit affirmed the
constitutionality of the ten-round magazine capacity limitations.

The Second Circuit’s articulation of the intermediate scrutiny
standard is consistent with the formulation advanced by the Governor
here. The court held that “[t]o survive intermediate scrutiny, the fit
between the challenged regulation and the government interest need
only be substantial, not perfect.” Slip op. at 37 (internal quotations and
alteration omitted). It rejected the notion that intermediate scrutiny in
the Second Amendment context requires a showing “that the statute is
‘narrowly tailored’ or the ‘least restrictive available means to serve the
stated governmental interest,” and emphasized that the court’s role
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was “only to assure ourselves that, in formulating their respective laws,
New York and Connecticut have “drawn reasonable inferences based on
substantial evidence.” Id. (internal quotations omitted).

In affirming the district court’s ruling, the Second Circuit also
cited record evidence that large-capacity magazines “are
disproportionately used in mass shootings,” and that shootings
involving the use of LCMs result in “more shots fired, persons wounded,
and wounds per victim than do other gun attacks.” Id. at 43. The
Governor made a similar evidentiary showing in this case, one that
“fairly support[ed]” the Colorado General Assembly’s rationale.! Id. at
38.

Because it upheld two state laws that are substantially more
restrictive than those challenged here, the Second Circuit’s opinion in
NYSRPA supports affirmance of the district court’s holding.

Sincerely,
FOR THE ATTORNEY GENERAL

s/ Matthew D. Grove
MATTHEW D. GROVE
Assistant Solicitor General
Public Officials Unit

State Services Section

720 508-6157

720 508-6041 (FAX)

Email: matt.grove@state.co.us

cc:  All counsel of record (submitted via CM/ECF)

1 The Second Circuit also struck down a “load limit” law that permitted
ownership of ten-round magazines but prohibited them from being
loaded with more than seven rounds. Slip op. at 43-44. This law, unlike
the high-capacity magazine ban, did not serve the state’s interests
because it would not “reduce the number of ten-round magazines in
circulation.” Id.
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50 as[State’s[Attorney [forlthe[Ansonia/Milford Judicial District, (]
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1100 capacitylas(State’s(Attorney for the New [London Judicial District, ]
1200 GeographicallAreaNos.[10land 21, PATRICIA M. FROEHLICH, (GAILP.)
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117 Before:(CABRANES,ILOHIER,and IDRONEY,[Circuit[Judges.[|
20 H H 0
30 0
47 Beforel the[ Courtlareltwolappealsl challenging/igun-controll]

500 legislationleénacted (bythe New [Yorkland [Connecticut(legislatures/in[

601 thelwakeloflthe[2012[masslimurdersiat/Sandy[ Hook[ Elementary![]

70 Schoollin[Newtown, Connecticut.[ The[New [Yorkland [Connecticut[]

8] laws[latllissuelprohibitthe jpossession[lofl icertain[lsemiautomaticl]

901 “assaultlweapons”[and[large-capacityimagazines. Following[ithel]
1000 entryloffsummaryjudgmentlinfavorlofldefendantslon[thel¢entralll
110 claimsCinCboth[the[Western [Districtof[ New [IYork [(William [M.[]
120] Skretny,  Chiefl Judge) and [thel District ofl Connecticut (Alfred [V.[]
131 Covello,lJudge), plaintiffs(in (both [Suits mow [press/twolarguments/on[
1411 appeal. First,[ they[challengelthelconstitutionality [ ofl thel statutes!]
150] under(thel[Second '/Amendment; and[second,[they[challenge ¢ertain[]
1601 provisionslofithelstatutesldsinconstitutionallyvague.Defendantslin(
1701 thelINew [l York(Jactionl]alsolIcross-appealllthel|District!|Court’sl]
181 invalidationlofifNew [York’s(seven-round [load [limitland [Vvoiding [ofl ]
1900 twolstatutorylprovisionslasfaciallyiinconstitutionally vague.[]

200 Welhold ['that[thellcoreprovisionslofl the New [JYork[land [
2100 Connecticutllawsprohibiting[possessionoflsemiautomaticlassaultl]
22011 weaponsland[large-capacity (magazines dolhot[¥Violate[the[Second ]
2300 Amendment,land [that(thel¢hallenged lindividualprovisionsiaremot[]
2401 void[forlvagueness. Thelparticular[provision ofl New [York’slaw [
2500 regulating[load [limits,[however, [does notlsurvivel thel requisite’
2611 scrutiny.[Onelfurther(specific[provision—Connecticut’s/prohibition![
2701 onlJthellnon-semiautomaticl /|Remington[]7615—unconstitutionally[
2801 infringes[lupon(lthelSecond [[Amendment( right.[/Accordingly,[lwel]
2900 AFFIRM linpartithejudgmentiofitheDistrictCourtforthe Mistrict 0f’]
3001 Connecticutlinsofarlas[it[upheld[the[prohibition[oflsemiautomaticl|
310 assaultCweaponsfand[large-capacityimagazines,land (REVERSEin ]
3207 partlitsiholdingwithrespectto/the[Remington[7615.With [despect(to ]

47
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1107 thejudgmentloflthe District(Courtforthe[Western [District[0f[(New [
20 York,[we[REVERSElin[partlcertainvagueness holdings,land Gwel
300 otherwise[/ AFFIRM [Ithatlljudgment( insofar{Jas[litlJupheld[Jthel]
4] prohibition[ ofl semiautomaticl assaultl weapons/ and[large-capacity!]
5[ magazineslandinvalidated ‘thelload [limit.[]

6L l l U
701 U
8 DAVIDITHOMPSON,[CharlesJ.[Cooper,Peter[]
9] A.[Ratterson,Cooper & [Kirk, PLLC,[]
100 Washington IDC,[AND Brian [T.[Stapleton, [
110 Matthew [S.[ILerner, Goldberg(SegallalLP,[]
1200 WhitePlains, N'Y,Stephen P.[Halbrook,
1300 Fairfax, VA, for Plaintiffs-Appellants.[!
1417 O
1500 BARBARAD.WNDERWOOD, Solicitor (General [
1601 oflthe(Statelof N ew [York(Anisha(S.[]
1700 Dasgupta,/Claude/S.[Platton,Officeoflthel !
1801 Solicitor (General, on (thelbrief), for [Eric(T.[ |
1901 Schneiderman,/Attorney (Generalforithel]
200 StateofNew [York, New [York, NY, for ]
210 Defendants-Appellees-Cross-Appellants(|
220 AndrewM.[Cuomo, et(al.[]
230 O
2411 MAURA B.IMURPHYIOSBORNE,Assistant ]
250 AttorneyGenerallofithe(State0fl]
2601 Connecticut((Perry Zinn Rowthorn,]
270 Michael K.[Skold, Gregory T.[ID’Auria,l |
2801 OfficeloflthelAttorney General,on [thebrief), ]
29[ for(GeorgelJepsen, /Attorney (Generalofithel |
300 State0flConnecticut, Hartford, CT, for [
3101 Defendants-Appellees Dannel (P.Malloy,let(al.[ |
3201 l l U

S50



Case 14-36, Document 330-1, 10/19/2015, 1621732, Page6 of 57
Appellate Case: 14-1290 Document: 01019511119 Date Filed: 10/21/2015 Page: 6

0
17 JOSEIA.ICABRANES, Circuit[Judge:
20 O
30 Beforel the[ Courtlareltwolappealsl challenging/igun-controll]

477 legislationlénacted by theNew [Yorkland [Connecticutllegislatures(in(’]

500 thelwakeloflthe[2012mass[imurdersfat’Sandy[Hook[Elementary[]

61 Schoollin[Newtown,[Connecticut.[The[New [Yorkland [Connecticutl]

700 laws[Jatllissuel prohibitlthejpossessionoflIcertainIsemiautomaticl

8] “assaultlweapons”[land[large-capacity[magazines.[ [Following[the[]

9l entrylofilsummaryljudgmentlin(favorlofldefendantslon/thel¢centrall]
100] claimslin[both[the[Western [ Districtl ofl New [[York (William [M.[]
1100 Skretny,  Chiefl Judge) and [ thel District ofl Connecticut (Alfred [V.[]
1200 Covello,Judge), plaintiffsiin (both [Suitsmow [press/twolargumentsion[]
130] appeal. First,[ they[challengelthel constitutionality [ ofl thel statutes!]
1400 underl(the[Second '/Amendment; and [second,[they[¢hallengel¢ertain[]
1501 provisions(ofithelstatutesldsiinconstitutionallyvague.Defendantslin[]
1601 thelINew [l York(Jactionl]alsolIcross-appealllthel|District[1Court’s[]
1700 invalidationTof[New [York’s[separate seven-round [load [limitCand [
1801 voidinglofltwolstatutoryprovisionslas(facially[inconstitutionally ]
190] vague.l!

200 Welhold[that[thellcorel provisions[oflthe [ New [York[land[]
2100 Connecticutllawsprohibiting[possessionoflsemiautomaticlassaultl]
2211 weaponsland[large-capacity magazines/dolhot[violate[the[Second [
231 Amendment,land [that[the(¢hallenged [individuallprovisionslare(mnot[]
2407 void [for[vagueness. [ Thelparticular[provision offNew [York’slaw []
2500 regulating(load [limits,[however, [does notlsurvivel thelrequisite[’
2601 scrutiny.[Onelfurther(specific[provision—Connecticut’s/prohibition[

2700 onllthelJnon-semiautomatic[]Remington[]7615—unconstitutionally ]

6L
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1) infringeslupon(lthe[ISecond [/Amendment( right.[/Accordingly,[lwel
201 AFFIRM inpartithejudgmentlofithe District(Courtfor(theMistrictofl]
301 Connecticutlinsofarlaslitlupheldthelprohibitionloflsemiautomaticl’]
47 assaultlweaponslandlarge-capacity[magazines,land (REVERSElin[]
50 partlitstholding [with[tespecttfolthe Remington.[With tespect(to(the[]
6] judgmentlofitheDistrict/Courtfor theWestern District of New [York, [
700 weREVERSEI[in [particertain vaguenessholdings,/and Wwelotherwisel
81 AFFIRM ! that! judgmentlinsofarlaslit[upheld[thel prohibition[ ofl]
91 semiautomaticlassault/weaponsland[large-capacity magazinesiand[]
100) invalidated [thelload limit.[

110 BACKGROUNDI]
1201 L. PriorffAssaultiWeapon”(Legislation [

1300 New [York(and [Connecticuthave(long(testricted [possession[0fl!
1401 certain[lautomaticl land[semiautomaticl firearms(thatlcamellto[be[]
1500 knownlJas[I“assaultlIweapons.”[1In[11993,JConnecticut’sJGeneral]
1601 Assemblylladopted [Ithel[istate’sfirst[Jassault-weapon[ban, iwhich[]
1701 criminalized [the[possession [oflfirearms[fcapableofifully [dutomatic,!
18] semiautomaticlor burstifirelat(theloptionlofltheuser,”lincluding (67

1901 specificallylénumerated [Semiautomaticfirearms.![]

200 Thelfollowinglyear,lafter fivelyearsloflhearings(on(the harms[]
2100 thoughtito belcaused by (certainfirearms,theU.S.[Congress/énacted [
2207 legislation[restricting[the[manufacture, transfer, and [possession [OfT]

TR
11993 [Conn. Pub.Acts 93-306,§1(a)(U.A.,No.14-319-cv,@t 943).T

700
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1] certain[¥semiautomaticlassaultiweapons.”?[The(1994[federallstatutel
201 defined [f‘semiautomaticlassaultlweapons”intwolways. First,[itl[]
300 catalogued [18specifically [prohibited [firearms,/including,@s(televant[’]
4[] here,[the[Colt[/AR-15.[Second,itlintroduced [a[*two-featureltest,”[]
500 whichlprohibited lany[semiautomatic(firearm [thatcontained [atleast[]
601 twollisted [military-stylefeatures,lincludinglaltelescopinglstock,lal’]
700 conspicuouslyprotrudingl pistoll grip,llal bayonet[ ' mount, al flash[]
8] suppressor,lland[Jallgrenadelllauncher.[1ThellfederalIstatuteJalso[]
91 prohibited lmagazines(with[al¢capacity offmorelthantentounds ofl]
10[] ammunition,lor(whichlcould [bel¥readily restored[or[converted[tol]
1100 accept”morel than[10[tounds.3[Thel federal assault-weapons[ban!]
1200 expired in 2004, pursuantltoitsisunsetprovision.*l

1301 Followinglthelpassageloflthelfederallassault-weapons[ban,]
1471 both[INew [1York, 1in[12000, land [/Connecticut, Jin[12001, Jenacted [
1500 legislationthat¢closelymirrored [thelfederalstatute,lincludingthel]
1601 two-featureltfestfor prohibited [Semiautomaticlfirearms.’[Unlike(thel]

1700 federallistatute,[lhowever,[theselistate llaws[Icontained [nol[Jsunset[

SRR NN RN NN RENANR NN RRANNRARRRNARRARARA| |
2[Violent[CrimeControlland Ilaw Enforcement[Act0f1994, Pub.Il..No.[]
103-322, (tit. (X1, [Subtit.[A§110102(b), 108 Stat.1796,1997.0]

31d.[§110103.00
41d.[§(110105.11

S[SeelAct0flAug.8,2000,/ch.189,§10,2000IN.Y.Laws2788,2792[(U.A.,No.[]
14-36-cv,[@t[923-30);2001 Conn.Pub.[Acts01-130,§I[U.A.,No.14-319-cv,[dat949-
60).Tikethelfederalstatute,the 2000 ew York statuteldlso festricted the[d
possession [0flcertain [large-capacitythagazines. [

8L
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10 provisionsland [thusfemained [in forceuntillamended by [the/statutes[!
200 atfissuelhere.[

30 On[December(14,[2012,lalgunman [$hotlhis[Wwaylinto Sandy[]
41 Hook[Elementary[Schoollin Newtown,[Connecticutland (murdered [
500 twentyfirst-gradersfand [$ix[adultsfusinglalsemiautomaticCAR-15-
601 typelriflelwith[fen(large-capacity magazines. Thislappallinglattack,[]
700 inladdition(tolother fecentmass(shootings, provided [theimmediatel |
81 impetusforithelegislation atlissuelin(thislappeal.tl]

901 II. ThelNew York Ilegislation]

100 New [ Yorklenacted[ the ISecure[ Ammunition[and [ Firearms/]
1107 Enforcement! Act[(SAFE[Act)lon[January(15,[2013.7[The[SAFE[Act[]
1200 expands(theldefinition[oflprohibited fassaultiweapons” by replacing[]
1301 thelprioritwo-featureltest/with[alstricterlone-featureltest.[[Asl[thel]
141 namelsuggests,[thenew [testldefineslalsemiautomatic/firearm[as(al]
1500 prohibited fassaultiweapon™[ifliticontains/anyoneloflanénumerated [
1600 listlloflimilitary-stylefeatures, lincludingJaltelescopingstock,al]
1701 conspicuously/protruding(pistoligrip,lathumbholelstock,abayonet(
18] mount,alflashsuppressor,abarrelshroud,landd/grenadelauncher.3]

6[SeeMefendants’Br.,No.14-36-cv,[dat10-11;MDefendants’Br.,MNo.14-319-
cv,atdl(&m.3.0

"TActlofllan.[15,2013,ch.[1,2013MN.Y.Maws T, @amended by Act6fMar.29,]
2013,[ch.(57,pt.[FF,2013IN.Y.Iaws[290,389.0

8[Thelprohibited featuresidepend [OnWhetherthelSemiautomaticiweapon(]
isdrifle,pistol,ldrishotgun,though thelistsdverlap [Significantly: T

“Assaultiweapon”means[]

901
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100 Thislstatutoryl/definitionJencompasses, land [ Ithereby!bans,[Ithel]
20 semiautomaticlweaponused[bythe[mass-shooterlat[SandyHook.[
300 New [ Yorkllaw[immakes[the[possession,  manufacture, transport,lor[]
4] disposalloflan[¥assault[weapon”lalfelony.”[Pursuant(tolthe[SAFE[

magazineldnd Has/@tleast/dneldflthe following(characteristics:[(i)[dfolding ]
orlfelescopinglstock;((ii)dpistoligrip Thatprotrudesdonspicuously ]
beneath theldction 0fithe Wweapon;((iii)[@athumbholelstock;[(iv)diSecond []
handgripori@aprotruding(grip [thatican beheld By themnon-triggerand;[]
(v)laBayonetmount;[(vi)@flash [Suppressor,muzzle break,muzzlel]
compensator,ldrthreaded Barrel'designed [foldccommodateaflash [

suppressor,muzzlebreak,oruzzleldompensator;(vii)lagrenadel]
launcher;or(]

(b)ldsemiautomaticlshotgun thathaslatTeastloneldfithefollowing[]
characteristics:[(i)[dfoldinglorfelescoping(stock;((ii)[athumbholelstock;[]
(iii)[@lsecond hand grip or(@protrudinggrip [thatcan Beheld by(themon-
triggerand;[(iv)@fixed magazinedapacitylin [éxcess 0fl[Seven founds;[(v)[]
an(abilityfolacceptidldetachableagazine;or [

(c)asemiautomaticlpistolthatas(@n(ability folacceptiadetachablel]
magazineland Has/atleastionelofithe followingicharacteristics:((i)[afolding[]
orltelescoping(stock;((ii)[@thumbholelstock;((iii)asecond liand grip [Or @]
protruding(grip thatican beheld By the non-trigger hand;((iv)dapacity fo[]
acceptlan@mmunition hagazinefhatlattachesfofthepistolidutsidedfthel’
pistoligrip;i(v)lafthreaded BarrellcapableoflacceptingaBarrellextender,]
flash Suppressor,forward liandgrip,[drsilencer;[(vi)@Shroud thatis[]
attached [fo,[or[partially lorldompletelyencircles,the Barrelland that(]
permitsithelshooter(fohold fthefirearm With[themon-trigger hand Without[
beingburned;[(vii)ldmanufactured weightlofififty Gunces(orthorewhen [
thepistolisinloaded;or((viii)laSemiautomaticversion offan [@utomatic]
rifle,[Sshotgun dr firearm [T.T.IL.T]

N.Y.[PenalTaw §1265.00(22)[(emphasisSupplied).[]
°[1d.[§§1265.02(7),1265.10.111

1001
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100 Act’slgrandfather(clause, however,[ pre-existing/lawful owners ofl
200 banned[assaultlweaponsimayl continuel to[possess them [ifl they[]
30 registerithose weaponsiwith theNew [York StatePolice.!°]

47 The[SAFE[Actlalsolbansimagazines(that/¢canlhold morelthan[]
500 tenlroundsofllammunition[or [that[canbelreadily [ restored [lor[]
6] converted[tolacceptmorelthan(ten[tounds.!"[Although(New [York![]
700 hadl[restricted [possession oflsuchlmagazines(since[2000, the SAFE[]
81 Actleliminated [algrandfather[clause for[magazinesmanufactured
9] beforeSeptember1994.[]

1001 ThelISAFE[Act’s[llarge-capacity-magazinel lban[Icontains[Jan[]
1100 additional,liniquelprohibition on[possessionloflalmagazinelloaded!]
1200 withmorefhan(seven[toundsloffammunition.!?[(For thelpurposelofl]
1301 this/definition,ldfound lis[alsingleinitloflammunition.)/Asloriginally [
1401 enacted, the[SAFE[Act[Wwould (havelimposed [ almagazinelcapacity!l
150 restriction ] ofl]seven[Jrounds.[] Becausellvery[lfew []seven-round ]
1601 magazineslare[manufactured, however,(thellaw[Was[$ubsequently[]
1711 amended [tolimposelalten-round [capacity testriction [¢oupled [withlal]
18] seven-round [loadimit.[Thus,lasldmended,thelstatutepermitsid New [
1900 Yorkigunowner(tolpossessidagazinelcapableloffholdinguip [fofen ]

T
1071d. §1265.00(22)(g)(v).]

1111d.[§1265.00(23)(2). ]
12(1d.1§1265.37. 11

110
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1] rounds,butihelmay[notlfullylloadlitloutsidelofla firing(rangelor[]
201 official'shootingdompetition.!3[T]

30 III. ThelConnecticutllegislation [

47 Severallmonthslafter(New [York[passed[the[SAFE[Act, and [}
500 afterlextensivepubliclhearingsiand [legislativeland [éxecutive[Study,[]
6] Connecticutladopted [fAnl[ActlConcerning/Gun/Violence Prevention [
70 and[Children’s[ Safety” lon[ April[4,[ 2013, and [laterlamendedthel]
81 statuteJon[1Junel118,12013."4[JLikeJits [ /New [IYork [Janalogue,[lthe ]
91 Connecticut(legislation(tfeplaced [thelstate’sfwo-featureldefinition [0f[]
1001 prohibited [fassaultiweapons” withalstricter(one-feature/test,’[using[
1100 allistlofimilitary-style[featuressimilar(to[New [York’s,lincludinglal]
1200 telescopingistock,lalthumbhole’stock,aforward [pistolgrip,alflash (]
1301 suppressor,lalgrenadellauncher,land[althreaded[barrellcapablelofl]
1411 acceptinglalflash(suppressorlorisilencer.!*/Unlikelits/¢counterpartlin[]

131d.[§265.20(a)(7-f).[]
142013[Conn.Rub.[Act13-3,@s@mended By 2013 [Conn.Pub./Act13-220.]

5[Conn.Gen.Stat.[§53-202a(1)(E).0

161d.[§§53-202a(1)(E),[53-202b(a)(1),33-202c(a). ILike Wew York’s[SAFE
Act,[Connecticut’sStatuteldifferentiates @monglSemiautomaticrifles,pistols,@and [
shotguns:

“Assaultiweapon”meansl.Ll.[a]nySemiautomaticfirearm [LLIthatteets[]
the followingldriteria: [

(i)[ASemiautomatic,/denterfireriflelthat las@n@bility fodcceptial]
detachablemagazineland Masf@tIeastionelofthefollowing:[(I)[A foldinglor]
telescoping(stock;[(Il)[Anygrip [6ffheWweapon,including@pistoligrip,@ar]
thumbholelstock,orlanyldther(stock,theiiseofwhich Wwould @llow [an(]

U

1200
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117 New [JYork,[Ithe[1ConnecticutlllegislationladditionallyJbans[1183[]
200 particularfassaultfweapons[listed (bymakeland model,las[welllas[]
300 “copiesioriduplicates” [oflmostiofithose(firearms.!”[The[Connecticutl’]

inladditionfothefrigger fingerBeing(directly Below dny portion Gflthe
action [0fltheWeapon Wwhen firing;[(I11)[A forward Pistoligrip; (IV)[A flash [
suppressor;or((V)/AlgrenadeTauncherlorflare Tauncher;0r 10

(i1)[Alsemiautomatic,(centerfireriflelthat Has/d fixed magazinewith [
thel@bility folaccepthorelthanfen founds;or(T]

(iii)[A[semiautomatic,denterfireriflethathaslanOveralllength [0 f[
lessthan thirty inches;0r [

(iv)[AlSemiautomaticpistolthatfias@nl@bility folacceptial’
detachablethagazineland has@atleastidnedflthe following:(I)[An(@bility []
toldcceptldldetachableldmmunition magazinelthatldttaches/atisomel’
locationldutside0fithepistoligrip;[(II)[Athreaded Barrelidapablelofl]
acceptingld(flash [Ssuppressor, forward [pistoligrip [or(silencer;[(IIT)[A [
shroud [thatfis[dttached [fo,0r Partially [6r dompletely [encircles,thebarrel ]
and thatpermitstheshooter(fo firethefirearm Withoutbeing burned,’]
exceptidslidethatiénclosesfheBarrel;[or(IV)ASecond Hand [grip;or [T

(v)[Alsemiautomaticpistol with [@[fixed magazinelthatlas(thel
ability [fol@acceptiorelthan fenWounds;or[]

(vi)[Alsemiautomaticishotgun thathasBothofithefollowing:[()[A [
foldingldrfelescopingstock;and [(II)[Any grip 0fthe Weapon,includingal]
pistoligrip,l@athumbholeStock,0r@nyother(stock, thetsedfwhich Wwould ]
allow [@nfindividualfolgrip theWeapon,Hesultinglin[Any fingeron the]
triggerliand [in [@ddition [fo theltrigger fingerBeing(directly below [any[]
portionofitheldction0fithe weaponWwhen [firing;or (vii)[A[Semiautomaticl]
shotgunthathasthelability [folacceptlaildetachablemagazine;[or(viii)[A [
shotgunWithl@evolvingcylinder [T.LT.TJ

1d.[§533-202a(1)(emphasissupplied).]

17Md.[@t[§53-202a(1);seelalsoPlaintiffs’Br.,N 0.14-319-cv,[dt[5;Defendants’ ]
Br.,INo0.14-319-cv,[at[14.[(Ofithese183[specifically €numerated [prohibited []

0

1301
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100 law [Imakes[lit[lallfelony[tol/transport, Jlimport,[ sell, Jor[Ipossess[]
201 semiautomatic[assaultiweapons,”land litldlsolcontains/algrandfather]
300 clausellpermitting[Ipre-existing[Jowners[lofllassaultllweapons[itol]
4] continueltolpossessltheir[firearmslifl properlylregistered [with[the
500 state.!8[]

6] TheJune12013TamendmenttotheIConnecticutlllegislation []
700 criminalizes[thel[possession[of([I]Jargelcapacity[magazine[s]”’[that[]
81 canlhold,lor[¢anbelfreadily destored oriconverted [tolaccept,”more’’
91 than(fenfoundsloflammunition.””WUnlikelits New [York¢ounterpart,[]
1001 however,[the[Connecticut/legislation¢contains(holadditional¥load[]
110 limit”[rule.[]

1201 IV. Procedural History!]

1300 Plaintiffs—alcombinationofladvocacylgroups,businesses,land [
1401 individuallgunowners—filed [suit[against(thelgovernors of[ New [
150 York[and[Connecticutland [other[statelofficials, firstlin [fthe Western [
160 DistrictlofINew [York[on[March[21,2013and [fthen [in [theDistrict o fT]
1701 Connecticutlon[ May[22,[2013.[In[both[actions,[ plaintiffs( sought!]
180) declaratorylandinjunctiveltelief forlalleged linfringement ofltheir

A A A R AT
weapons,dllbutidnelarelsemiautomaticiweapons.ThelsingleMon-semiautomaticl]
firearm(isthe Remington TacticalRifleModel(7615,@pump-action [rifle.[]
Defendants’Br.,No.[14-319-cv,[@t[58.[]

8[Conn.[Gen.[Stat.[§53-202d (a)(2)(A).O]

9Md.[§533-202w (a)(1).[Asivith prohibited [firearms, pre-ban lOwners0fl]
prohibited agazines/can Tetain Them ifMegistered with fhestate.Td.[§53-
202x(a)(1).[]

1401
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107 constitutionallrights.[ISpecifically,[Iplaintiffs[icontended [Ithat[Ithel]
200 statutes’[prohibitionslonsemiautomaticlassault’weaponsiand large-
301 capacity[magazines! violate[their[ Second 'lAmendment[tights,land[]
4] thatl! numerousl! specificl| provisions] ofl| each[] statutel] arel]
500 unconstitutionally[vague.[Inthe[New [ Yorkaction, plaintiffsCalsol]
6] challenged(thelseven-round (loadlimitlas(alviolation oflthe Second ]
701 Amendment.?°[]

8L Following[plaintiffs’imotions[for [Jpreliminary [Jinjunctions,[]
901 parties'in[Jboth [suitsJcross-moved [for[summary [jjudgment.[10On[]
1001 December(31,[2013,[ChieflJudgelSkretnyof(the[Western[District ofl
1107 New [York[granted[in[partiand [denied in[part(theldross-motions for[
1200 summary[judgment.?!‘Specifically,[ the District[ICourt[found [that[]
13[1 New[York’sibanlonlassaultiweaponsland(largelcapacitylmagazines!|
1411 burdened [plaintiffs’[Second [Amendment(tights, butldid (notlviolate[]
1500 thelSecond[Amendmentiiponlapplication oflso-called [intermediate ]
1601 scrutiny.??[ThelCourtlalsolheld,however,thatltheseven-round [load [
1701 limitldid mot(survivelintermediate(scrutiny.TheCourtfurther found [
180 thatlthreelspecificlprovisions werelunconstitutionally[vague, and ]

LT

XPlaintiffs broughtiadditionaliclaimsforviolation[6fthe Commerce]
Clausel(in theNew [Yorklaction)@nd [the[EqualProtection [Clause((inthe [
Connecticutldction).TheDistrict[Courts/dismissed theselclaims,Wwhich [@remotlatl]
issueldnlappeal.[]

2IINew YorkiStateRiflel& [Ristol[Ass’n, Inc. . [Cuomo("NYSRPA”),Q90(F.]
Supp.2d 349((W.D.N.Y.2013).[]

22[Seefpost Section [V.d-V.efor further(discussion6flintermediateScrutiny [
analysis.[]

1500
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1] hencelvoid,?butldenied [plaintiffs’motion [tegarding(thetemaining[
200 provisionsi¢hallenged [for[vagueness.?*In[Sum,[ChieflJudge[Skretny[
300 upheldasCconstitutional,[ luponlJintermediateIscrutiny,thellcorel]
41 provisionsloflINew [IYork’s[ISAFE[Act[restricting/Ilsemiautomaticl
500 assaultCweaponsCandlarge-capacitymagazines, butlstruck[[down[]
6] certainmarginallaspectsiofithelaw.[]

70 OnllJanuary(130,012014, 1Judgel/CovellolloflIthe[/District[ofl]
81 Connecticut/granted [defendants’motion for[Summaryjudgmentlin ]
901 itslentirety.?’[Likelhiscounterpartiin(New [York,Judge[Covelloheld [

AT

B[Thethreevoided Provisions0fNew [York’s[SAFEActwere((l)the]
prohibitionlonpistolsiith@aldetachablemagazineThatlarealSemiautomaticl]
version [0flan @utomaticlrifle,shotgunforfirearm,”N.Y.[Penallaw []
§265.00(22)(c)(viii);[(2)theidentification [0flthe misspelled military-stylefeaturel
“muzzlebreak,”[id.[§265.00(22)(a)(vi),which[defendantsidoncedehasmo [
accepted eaningland Waslintended o Tead Mmuzzlebrake,” SeeMefendants’Br.,
No.[04-36-cv,[@t22;land [(3)l@nErroneousand [if’[clausel@dppearingin IN.Y.[Penal ]
Law [§265.36,which fheDistrict Court found fobBeTincompleteland [@ntirely
indecipherable.” NYSRPA,990F.Supp.2d @t376.Mefendantsidomotichallengel]
onldppealtheDistrict[Court’sulingdn thisthird [(‘and if”)Provision.T]

#[Aslrelevanthiere,the MistrictCourtldismissed [plaintiffs’vagueness[’
claimsi@s(fofhefollowingprovisions:[(1)thepProhibition bfihagazinesthat“can ]
belreadily Mestored [orconverted fo@ccept” morefthan fen @mmunition Tounds,]
N.Y.[PenalTaw §265.00(23)(a);[(2)theprohibition onSemiautomaticSshotguns]
with@ffixed hagazineldapacity ih[€xcess[oflSeven Mounds,” id.[§265.00[]
(22)(b)(iv);l@nd [(B)fhelexclusion from [estriction [0fl[Semiautomaticlshotgunsthat[]
cannothiold morelthan five founds(oflammunition fin (@ fixed [0r [detachable [’
magazine,”id.[§265.00(22)(g)(iii). The CTourtldlso Tejected fourlddditionall
vaguenessichallengesthatplaintiffsidomotpursueldnl@ppeal.[See™NYSRPA,Q90F.[]
Supp.2d@t374-78.0

25[Shew [v. Malloy, 994 F.Supp.2d 234(D.[Conn.2014). I

160!
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107 that[]lthell Connecticutl]legislation]burdened ] plaintiffs’[] Second [
21 Amendmentltights,lapplied [intermediatelscrutiny, and [concluded [
301 thatltheprohibitionlonlsemiautomaticlassault/weaponsliandlarge-
4[] capacityl] magazines! ] was[] fully[] consistentl] with[] thel! Second ]
500 Amendment.Helalsoldismissed @lliofiplaintiffs’vaguenessiclaims.26[T]

6 Plaintiffs(thereafterfappealed.Inthe[New [York[actionlonly,[]
700 defendantslc¢ross-appeallthelDistrict[Court’s judgmentlinsofar(as/[itl]
8] invalidated [the[SAFE[Act’s[$seven-round [load [limitfand yoided as[]
90J unconstitutionallyJvaguellthe[ISAFE[]Act’s[Jprohibitions[Jon[]thel]
1007 misspelled [*muzzlelbreak”?’[and [*semiautomaticlversion[s]” [oflan[]

1101 automaticlrifle,'shotgun,or firearm.28(I1]
120 DISCUSSION [

1301 Theselappealsipresentitwolquestions:first,(whether(theSecond [
141 Amendment[permits(thel regulation[bfl thel assaultlweaponsland![]
1500 large-capacity[magazineslatl[issuehere;[and [second, whether[the[]
160) challenged [Iprovisions(JoflIthelIstatutes Iprovidellconstitutionally ]
1701 sufficientmoticelofithe/dconductproscribed.[]

26Becausebothjudgestesolved theparties’motionsfor[Ssummary[]
judgment,they(simultaneously[denied [@smoot(plaintiffs’Hespective motionsfor[]
preliminary injunctions.[]

YIN.Y.[PenalTlaw [§265.00(22)(a)(vi);[seelantemote23and laccompanying ]
text.l

B1d.[§1265.00(22)(c)(viii);[Seeldntemote 23 [@nd [dccompanying fext.[]

1700



Case 14-36, Document 330-1, 10/19/2015, 1621732, Pagel8 of 57
Appellate Case: 14-1290 Document: 01019511119 Date Filed: 10/21/2015 Page: 18

0

10 Welteview [delmovolaldistrict[court’slorder(granting[summary ]
200 judgment,[construinglthe’évidencelin thelightmostfavorableltothe!
300 non-moving[party.?[As(televant’here, welalso[¥review [de[novolthel]
4 districtlcourt’sllegal conclusions, including[thoselinterpretingland [
500 determiningthelconstitutionalityofla(statute.”3°Pursuant(toFederall]
61 RuleloffCivillProcedurel56(a),[ summaryjudgmentlisCappropriatel]
710 wherel¥therelisnolgenuineldisputelas/tolany/material fact/and [thel
8] movantfslentitled fojudgmentlasamatterofllaw.” 1]

901 V. Second[Amendment(Challenge!]

1001 Welc¢oncludelthat/thel¢ore/challenged [prohibitions(oflassault!]
1111 weaponsland(large-capacity magazines/ dolnhot[violate[the[Second [
1200 Amendment.[Guided [by[thelteachingsloflthe SupremelCourt,lour[]
131 ownljurisprudence,/and [thelexamplesprovided [bylourlsister(circuits,[
1411 welladoptlJalltwo-step [ Janalyticall /framework,[Idetermining[first[]
1500 whethertheltegulated veapons(falllwithinthelprotections oflthe ]
1601 Second! Amendmentl[] and[] thenl[] deciding[] and[] applying[] the[]
170] appropriatellevel Jofl lconstitutionallIscrutiny.JOnlyJtwolspecificl]
18] provisions—New [York’siseven-round [load [limit,'and [Connecticut’s]
190) prohibitionl] onl] thel ]l non-semiautomaticl] Remington! 7615—are!]

2001 unconstitutional.l]

210 U

e e e o i e e e e e e s === E
YMDelaney . BankoflAmericalCorp.,[766F.3d 163,167[(2d [Cir.2014). T

3 Wnited[Statesv.[Stewart,[590F.3d 93,109[(2d [Cir.2009).[T

1811
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10 a. Hellerland McDonald[]

20 ThelSecond TAmendmentprovidesithat[*[a]Cwellltegulated [
300 Militia,[beingMecessary [tolthelsecurity [0fla[free State, therightiofithe
41 peopleltolkeeplland [ bearl|/Arms, shallllnot[bellinfringed.”3'[Ourl’
500 analysisloflthatfamendmentbegins[with[thelseminal decisionin[]
6 DistrictlofiColumbialv. Heller.3?[In [Heller, theSupremeCourt,based [on[]
700 anlextensivel textuall and [historicall analysis,[ announced[that[thel
81 Second JAmendment’sloperativellclauseIcodified [Jallpre-existing]
911 “individuallright[tolpossessliand [lcarry [lweapons.”*3[Recognizing,[’
1001 however,[that["theltight(secured by the Second [Amendmentlis(not[]
1100 unlimited,” Hellerlemphasized [that*theright'wasnot/aright(tokeep [
120] and[c¢arrylanylweapon(whatsoeverlinlany manner(whatsoeverland ]
1301 forlwhateverpurpose.”3*[Instead,/the[Second [Amendment/protects(]
1401 onlythoselweapons f‘in[common[use” [by[citizens[f*for[ lawfull]
1500 purposeslikelself-defense.”33 1]

1600 Havinglestablished [these basiclprecepts,Heller[concluded [that[’
1701 thelDistrictlofl Columbia’si banl on[possession ofl handgunslwas[]
18] unconstitutionalllunderthe['Second lAmendment.3*[TThe ISupreme]

MU.S.[Const.l@amend.TI.0J

32(554[U.S.[570(2008).[

Bd.[@t[392(emphasissupplied).l]

3#4d.at[626.[]

35[d.[at624 (citing Wnited [Statesv. Miller,307 W.S.[174,179(1939)).[]
¢Heller,554U.8S. @t[635.[]

1901
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1] Courtnoted [that[*handgunslare(thelmostpopulariweapon(¢chosen![
20 by[lAmericans[forself-defenselinthehome,”where, the ICourt[]
301 observed,[ftheneed [(forldefenselofiself,[family,[dnd [property [is[most[]
4] acute.”¥ [l

50 Heller[stopped [welllshortloflextendinglits(tationale[to[other[]
601 firearms[] restrictions.[! Indeed,[] Heller[] explicitly[] identified [] as[]
700 “presumptively ] lawful”[l suchl] “regulatoryl! measures”[] asl]
81 “prohibitionslon[thelpossessionofl firearms by [felonsland [the
90 mentallyill,L.I.1.JJaws[forbidding/the/carryinglofifirearms/in[sensitive
1001 placeslisuchllaslischoolslland[Igovernment[buildings, [[and ][ laws[]
1100 imposinglconditionsfand[qualificationson[the commercial salelofl]
1200 arms.”3¥Mostlimportantly (here,[Heller[dlsolendorsed [theThistorical ]
1301 tradition[ofl prohibiting[thel carrying ofl dangerous/ and unusuall]

141 weapons.”¥[]

150 Asidellfrom [Ithese[Jbroad [Jguidelines, Heller[Joffered [Ilittle[]
1601 guidancelfor(tesolvingfuture[Second "Amendmentlchallenges.[Thel]
1701 Courtldid [imply[thatlsuchlchallengeslarel subject[to onelofl *thel]
180) standardslJoflIscrutinyJthatlJwellhavelJapplied[Ito[lenumerated ]
1900 constitutionalltights,”[though itldeclined [tolsay [Which,*laccepting]

371d.at[628-29.01

3d. [@t626-27&M.26.00
¥Md.[dt627 (internal/uotation markslomitted ).
40[1d. @t 628.[]

200
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1) thatiany/applications(ofitheSecond[Amendmentwould remain [fin[
200 doubt.”4[]

30 Thatldoubt[persisted "after[McDonald[ v. City[ ofl Chicago, in[]
471 which[the Supremel[Courtlinvalidated [municipall$tatutes/banning!]
500 handgunslinthelhome.*?[ McDonaldlwaslallandmark[caselin onel]
61 respect—thelICourtlheld forlithellfirstCtimelthat[‘the Fourteenth[]
707 Amendment[“incorporates” [ the[ISecond [[Amendment[against[thel]
81 states.#¥[Otherwise,McDonaldldid motléxpand upon Heller’slanalysis’
9] and[$simply [reiterated [Heller’slassurances(tegarding/thelviability [of!]
101 manylgun-controlprovisions.**[Neither(Heller(nor McDonald, then,[
110] delineated " theliprecise scopel oflthe Second Amendmentl or thel]
1200 standardsbywhich Jower[dourts(should [assess/theldonstitutionality ]

1301 oflfirearms [restrictions. ]
141 0

150 U

4Id.[at635. 11

2[3611U.S.1742[(2010).[See, €.g., Joseph Blocher, New [Approaches oD 1d ]
Questionsfin [Gun [Scholarship, S0 TULSA L.[REV.477,478[(2015)("“Heller and [
McDonaldlprovoked [@asthany(questions/asitheyl@nswered,”[Creatingd“resulting[]
void [[that]invites@nd [practicallyl[demandsmore(scholarship.”).[]

$[Seelgenerally ILAURENCEH . TRIBE, AMERICAN (CONSTITUTIONALILLAW 13170]
(3ded.2000)(describingthe process By Which[Amendmentsfihitially[designed [fo [
limitthepowersofithefederaligovernment/dameffo Bel@pplied fo@ctionsdfithel]
states).[]

#4561 .S.@t786(opinion0flAlito,].).[]

210
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10 b. Analytical[Rubricl]

200 Lackingmoreldetailed [guidance(from ‘the Supreme(Court,this[]
300 Circuitlhaslbegunltoldeveloplalframework [ for[determining[thel]
4] constitutionality [lofl ffirearm [ restrictions. [t requiresJalitwo-step [

50 inquiry.[]

6] First,[welconsider whetherthelrestriction (burdensconduct[]

700 protected [by(the[Second /Amendment.*(Iflthelchallenged [testriction [

81 doeslInot[limplicate[lconductJwithin[Jthe JscopelJoflItheISecond [

900 Amendment,[]ourllanalysisl]ends]and[]thel]legislation[]stands.[]
101 Otherwise,[welmove(to/thesecond [step [0flourlinquiry,/in [(which[wel]
1111 mustidetermineland applytheldppropriatellevelofiscrutiny.47[]

1217 Thistwo-step [tubric[flows[from [theldictates of Heller Cand [J
131 McDonaldand lduriown [precedentsin Kachalskyland [[Decastro.#3(It(alsol
1401 broadlylcomportsiwith[thelprevailing(two-step lapproachloflother[]
150 courts,Cincludingthel[Third, Fourth,Fifth,[Sixth,[Seventh,[Ninth,[]
161 Tenth,[Eleventh,land [D.C.[Circuits,*and [with[thelapproach sed [in[]
1701 “otherlareaslofidonstitutionalllaw .30

FEH T
4[SeelKachalsky v.[Cty.0fl Westchester,[701F.3d [81[(2d [Cir.2012);Wnited[]
Statesv.Decastro,682[F.3d 160(2d [Cir.2012).[]

46[Kachalsky,[701F.3d [@t[93.[]
47[Seelid.[]
“8[Seeclantemote 45.1]

“SeeGeorgiaCarry.Org,Tnc. v.W.S.[Army Corpsof Eng’rs,[788F.3d 1318,
1322[(11th [Cir.2015);WnitedStatesv.[Chovan,735F.3d [1127,1136((9th [Cir.[2013);[]

0

22[]
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10 c. FirstStep:WhetheritheSecond Amendment/Appliesl]

20 AslanlinitialCmatter,[then,3wemust_determine Svhether[the
30 challenged[legislationimpinges uponliconductl protected [by[thel]
41 Second[Amendment.[Thel Second "Amendment[protects only *thel]
500 sortsloflweapons”(thatlarel(1)fin[common mse”3'[dnd [(2)ftypically []
6] possessedIbylllaw-abiding[Icitizens[Ifor[Jlaw fulllpurposes.”>?[1We[]
700 considerléach fequirementlin [turn.[]

&1 1. Common Usel]

901 Thelparties/contestwhether(theldssaultiweapons/atlissuelherel]
1001 arelcommonlylowned. Plaintiffslarguelthat/the Weapons/dtlissueldrel
1101 ownedlinllargehumbersibyllaw-abiding{Americans.[They [present[]
1207 statistics[showing[thatnearly fourmillion inits(oflalsinglelassault]
131 weapon,thelpopular/AR-15,havebeen manufactured between[1986[]

Nat’lRiflelAss’n [6flAm., Inc.¥. Bureau [0fTAlcohol, Tobacco, Firearms(& [Explosives, 700
F.3d 185,194 ([(5th [Cir.2012);Wnited[States . Greeno, 679(F.3d [510,518[(6th [Cir.[]
2012);Heller v.DMistrict [dfColumbial(Heller 1), 670F.3d [1244,1252(D.C.[Cir.2011);0
Ezellv.[City6f Chicago,6511F.3d [684,702-03 (7th [Cir.2011);[Wnited States ¥.[Chester, [
628(F.3d [673,1680[(4th [Cir.[2010);Wnited[Statesv. Reese,627[F.3d [792,1800-01(10th [
Cir.2010);Wnited[Statesv. Marzzarella,[614F.3d [85,[89(3d [Cir.2010).[]

0Decastro,[682[F.3d [@t[167;SeeHeller,[554 W.S.[at[595;Kachalsky, 701 [F.3d @t]
94.11

SiHeller,554W.S.@t627.[]

2[1d.@tl625.Inad dition,the Weaponsmustlactually bBe tised Taw fully.Id.[
BecausefheTawsf@tlissuerestrictfhemerepossession dflassaultiweapons,@nd ]
notlHow [or why(theyldrefised, wemeed Motlconsiderthatlddditionallimitation.[]
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117 and[March(2013.53[Plaintiffsfurtherlassert(thatlonly(7.5[percent ofl
200 assault-weaponlownerslarelactivellaw [enforcementlofficers,* and ]
30 thatCmostlownersloflassaultlweaponslownlonlylonelortwolsuchl]
4] weapons,[such(that(thebanned [firearmslare(not[concentrated [in[al]
50 smalllmnumberloflThomes, butrather(spread ‘widelylamong/the gun-
61 owninglpublic.’*DefendantscounterthatassaultCweaponslonly[]
700 representlabout/twolpercent oflthelhation’s[ firearms([(admittedly![
81 amountingJtoJapproximately IsevenImillion[Jguns).’* IMoreover, ]
91 defendantslarguelthatthelstatisticslinflate themumberloflindividualll
1001 civilianlowners[becauselmanyloflthese/weaponslare purchased byl
1100 law [enforcementlorsmuggled [tol¢riminals,land [many [¢ivilian [gun[]
1200 ownerslownmultiplelassaultweapons.]

130] This[muchlis[¢lear:[Americans own [millionsloflthelfirearms![]
1401 thatlthelchallenged legislation [prohibits. Il

150 Thelsamelis[truelofllarge-capacity [(imagazines,las[defined [by[]
1600 theWNew [Yorkland[Connecticut/statutes.[Though [fewer(statisticslarel]
1701 availablelforimagazines,/those(statistics[suggestithatabout25million[
1801 large-capacity[magazines[werelavailable[in[1995,[$hortly [afterthel]
1900 federallassaultiweaponsbanwaslénacted,ldand mearly50millionisuch[]

SIA.,[No.14-319-cv,[at146.1

S4JLA.,[No.14-36-cv,at162.0]

SS[Plaintiffs’Reply Br.,No.[14-36-cv,at6-7.0]
¢[SeelllA.,INo.14-36-cv,lat[1091;JLA.,No.14-319-cv,a@t2251.[]

24[]
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1] magazines—or[nearlyltwollarge-capacitymagazines(forleachlgunl]
200 capableloflacceptinglone—wereldpproved forimport By 2000.57 T

30 Evenlacceptingthelostlconservativelestimates[¢ited [by[thel]
4] partieslland [lby[Jamici,[the[lassault lweapons[Jand[llarge-capacity]
500 magazines(atlissuelare[Tin¢commonuse” [as[that[ferm [wasTlised [in[]
61 Heller.[TheD.C.[Circuit/teached [thelsamelconclusionlinlitswell-

700 reasoned [decision [in Heller II,[whichipheld [thelconstitutionalityoflal’
81 District/oflColumbialgun-controlldctisubstantially [Similar(fothoselat[]

9] issuelhiere.58]

1000 Tolbelsure,las[defendants(note, theselassaultlweaponsiand[]
110 large-capacityimagazines/Jarel Inot[Jas[lcommonlyllowned [Jas[the[]
1200 handguns(atlissuelin [Heller,which Wwere[fthe mostpopularweapon[]
1301 chosen(by/Americans/for(self-defenselin(thehome.”*Butmnothinglin[]
1401 Heller[Jlimited [Jits[1holding(]tolJhandguns; lindeed,[]thel | Court[]
150 emphasizedthat["the[Second [Amendmentlextends,primalfacie,fol]
1607 alllinstruments that[constitutebearablelarms,” notjust(tolalsmall’]
1701 subset.®0[]

1811 U

S71A.,INo.14-319-cv,[at(578. 10

SSHeller TI,[670(F.3d [@t[1261[(finding thatthe[AR-15land magazineswith [
capacitiesléxceedingfen foundsWwerelinh "common ise” @sdefined By Heller).

STHeller,[554 W .S.[@t629.0]
00Td.[@t[382[(emphasisisupplied).

2501



Case 14-36, Document 330-1, 10/19/2015, 1621732, Page26 of 57
Appellate Case: 14-1290 Document: 01019511119 Date Filed: 10/21/2015 Page: 26

0

10 1. TypicalPossession[]

20 Welmustmextideterminewhetherlassaultiweaponsiand Harge-
300 capacitylmagazineslare[ftypically[possessed by law -abiding[citizens[
41 for[lawfullpurposes.”é![ While[*common/[use”[is anlobjective and [
500 largelyIstatisticallinquiry,Stypical[][possess[ion]” [fequires s to ook [
61 intolbothlbroadpatternsfoffuseland thelsubjectivelmotives oflgunl]

71 owners.l

801 Thelpartiesloffer[competinglevidenceaboutltheseweapons’[]

9] “typicalise.” Plaintiffs(suggestithatlassaultiweapons/arelamong(thel]
100) safest[land [Imostl]effectivellfirearms(]for[lcivilian[lself-defense.®?[]
1100 Defendants(|disagree, larguing(lthat(]thesel ! weaponsl]arellused[]
1200 disproportionatelyingun(cérimes,rather than forTlaw fulpursuitslike
1301 self-defenseland hunting.® ]

1401 Evenlifidefendantsiare(¢orrect,**(however,[thesamelc¢could [bel]
1500 said [for[theThandgunslinHeller.[ Thoughhandgunsi¢compriselonly ]
1601 aboutlone-third Coflthelhation’s[firearms, by[someléestimates they[]

e e e e e e e e
61Id.at[625.]

2[JLA.,INo0.[14-319-cv,@t7153-66(declaration [0fballisticsfesearcher).[]

B[SeeMefendants’Br.,No.14-319-cv,dt[38-46;SeelalsolllA.,No.14-319-cv(at[]
1365-74,1699-1715(affidavitsoflchiefs(dfipolice[Opiningthatldssaultweapons(]
maymnotbewelllsuited forlself-defense,@speciallylin [@anirban [€nvironment);JLA.,[]
No.14-319-cv,[dt1395-1413.0]

%“[Plaintiffs fakelissuewith themesearch methodology,and Point(fo ]
studiesinderminingtheconclusion 6fldisproportionatefise.SeePlaintiffs’Reply [
Br.,INo0.[14-36-cv,at[15-17;/seelalsolJ.A.,[N0.14-36-cv,[at[464-65,489-90.]
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1] accountlfor(71[percentto[83[percentlofithefirearmsused inmurders(’
20 and[B4[percentlto90percentloflthelfirearmsWised [inotherViolent[
300 crimes.®[Thatlevidencelofl disproportionatel criminalluseldid [hotl]
4] prevent/the[SupremelCourtlfrom[holdingl[that ' handguns merited ]

50 constitutionallprotection. ]

60 Looking(solelylatlalweapon’slassociation [with[¢rime, then,lis ]

700 insufficient.[[Wellmust[lalsolconsider morel broadlywhether[ithel

81 weaponlis“‘dangerousfandminusual”[inlthehandslofllaw-abiding[]

90 civilians.Hellerlexpressly highlighted ffweapons(thatldre mostiseful ]
1007 in[imilitary[service,” [lsuch[as[thelfullylautomaticl M-16[Tifle,[las[
1111 weaponslthatlcould [ belbanned[ withoutlimplicating thel Second[]
1200 Amendment.[Butlthisfanalysis{isTdifficultltomanagelin[practice.]
1301 Becauselthe[ AR-150is[*thelc¢ivilian[Vversionl[oflthelmilitary’s M-16[]
1407 rifle,”¢’[defendantsurgelthatlit[ should [beltreated[identically[for[]
1500 Second/Amendmentpurposes.ButltheSupremeCourt’sverylchoicel]
1601 offdescriptorfor(the[AR-15—the[*civilian[Version”—could [instead [
1700 imply[that/such[gunslare(¥traditionally havelbeen(widelylaccepted ]
180 asTaw ful.”o8(1]

oPlaintiffs’Reply Br.,INo.[14-36-cv,[at[15-18;seelalsoHeller,[5541U.S. @t 698
(Breyer, (1, [dissenting)(discussing(similarstatistics[Suggestingthathiand guns [’
“appear(fobelaverypopulariweaponlamong(criminals”).[]

7354 U.S.[at@27[(internal/quotation arkslomitted).[
¢7[Staplesv. Wnited[States,[311MW.S.1600,60311994).
68Id.[at[612.[]
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10 Ultimately,then, neither[the[Supreme[Court’s[categories nor[!
200 thelevidencelin(theltecord [¢leanly [tesolves[thelquestionoffwhether[
301 semiautomaticlassault[weaponsland[large-capacityimagazineslarel]
411 “typically[possessed [bylaw-abiding[¢itizensfor law ful purposes.”®[]
500 Confrontingl(thisecord, ChieflJudge[Skretny(teasonably found [that[]
601 reliablelémpiricallévidencelofllaw ful’possession [forTawfulpurposesl]

710 was[felusive,”’beyond lOwnership [statistics.” (Welagree.[ |

801 Intheldbsenceloficleareriguidance from theSupremeCourtlor[]

901 strongerlévidencelin/therecord,wefollow thel@dpproachtakenbythel
1001 District[Courtsland (by[the[D.C.[Circuitlin Heller(1lland [assumel[for[]
1101 thelsakeloflargument(that(thesel¥*commonlylused”3weaponsiand![]
1200 magazineslarelalso[*typically [possessed [(bylaw-abidingl¢itizens for ]
1301 lawfullpurposes.””?[In[short,[welproceed [on[thelassumption[that[]
1401 thesellaws/ban[weapons/protected (by(the Second Amendment.[This[
1500 assumptionliswvarranted [atlthis(stage,[because,laslexplained [post[]
1601 Sectionl[]V.e,[Jthel]statutes[]atl]issuellnonetheless]largely[] pass[]

1701 constitutionaluster.”3[11

AT
®[Heller,554W.S.@t625.[]

INYSRPA,990[F.Supp.2d@t365.00

I[On[alsubstantially [Similar fecord,Jud geCovellolofithe DMistrict(0fT]
Connecticut/damelfo thelSsamelconclusion,findingonly thatitherelevantweapons[]
were[“presumably[|tised [for Taw ful(purposes.” [Shew,[994F.[Supp.2d [@t246[]
(emphasissupplied).[]

2[SeeHeller I, 670F.3d @t[1260-61 {(quoting Heller, 554 1.S.[@t[625).]

B[Though Welassumewithoutldecidingfhatthebulk6ffhelchallenged
legislationlisleéntitled [foSecond [Amendmentprotection,Weldecidel@smuch Wwith []

0
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10 d. SecondStep:dlevelofScrutiny[]

20 Havinglconcluded [that[thelstatutesimpinge upon[Second ]
300 Amendment(rights,[ilweJmustlInext[ldeterminelland [lapply[Jthel]
41 appropriatellevellofl scrutiny.”*[Welemploy[the familiar[¥levelslofl]

respectfoConnecticut’siprohibition [dflthe RemingtonTactical7615,@dmMon-
semiautomaticl[pump-action rifle.[Seeefendants’Br.,No.14-319-cv,@t[58. 10

Hellerlemphasizesfhatthe“the[Second Amendmentlextends,primafacie,’]
tolallinstrumentsthatldonstitute Bearableldarms.” (Heller,[554U.S.[at(382.In[0ther[]
words,itidentifiesapresumption infavorofiSecond Amendment[protection,[]
which [the(StateBears(thelinitialburden [0frebutting.SeeEzell, 651 [F.3d [@t(702-03 1)
(“[Tfthelgovernment [can [establishfhat@challenged [firearms Taw egu lates@dctivity []
fallingloutsidetheScopelofthe Second AmendmentlILTthen fhelanalysisican(stop [
there[(I.L1.’ [(emphasisSupplied));lcf. Virginiav. Black,[538 W.S.[343,3691(2003)
(Scalia,l,lconcurringlin[part,lconcurringlinthejudgmentinpart,land [dissenting[]
in[part)[(defining fprimalfaciel@évidence”@sthatwhich, “ifiinexplained or[]
uncontradicted,lis[Sufficientfo [Sustain[@djud gment(in favor(ofitheissue W hich fit[]
supports”[(quoting Black’sT.aw Dictionary [1190(6th €d.1990)). Becauselthe(State,
focused [On[Semiautomaticiweapons,seelpostmote112,iasTailed Tomakel@ny
argument(thatfhisipump-actionrifleisldangerous,tinusual,loridtherwisemotl]
within thel@mbitdf[Second Amendment/protection,thepresumptionthatithel]
Amendment@ppliesfemainsitinrebutted.[]

Tobelsure, Heller(dlsomoted that(certain presumptively law full
regulatorymeasures” [dstensibly fallioutsidedftheSecond Amendment’s Primall
facielprotections.Td.[at627m.26. N onetheless,like the D.C. Circuitin Heller TI,we
concludefhatfheselparticularrestrictionsaremotlentitled o fa presumption 0 fl]
validity.” Heller II,[670F.3d [at[1260[(emphasisSupplied).[]

WeldmphasizelthatiourfHoldingWwith FespectlfotheRemington(7615—at[]
bothstepsioflourl@analysis—reflectsthe(State’s failurefo presentianyl@rgumentlat(’]
alliregardingthisiweapon(drdtherslikeit.[Weldo Mot foreclosefhelpossibility []
thatlstatesldouldin fhefuturelpresent@videncefoSsupportSuchl@dprohibition.]

7[Plaintiffs’@ffortfo@void Thefwo-step frameworkTaid [Guthereis]
unavailing.Theylarguelthatthel@pplication ofimeans-ends(scrutinylin [fthis(casel]

0
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101 scrutiny”[dnalysis/introduced [inthe famous/Footnote Fourof(United[
201 States[v.[CaroleneProducts[Co.,”*[and [begin [by[asking[which[levellofl!
300 judicial@scrutiny” @applies.[l

47 Though([Heller did [hot[specify[thelprecisellevel ofl scrutiny![
500 applicableltolfirearms[tegulations,lit[tejected Clmereltationalbasis[]
6] review [aslinsufficient[for(theltypelofitegulation(challenged [there.”¢]

A A R T
would belan Mexercisein [futility.” Plaintiff’s Br.,MN o0.14-36-cv,@t13[(quoting[]
Kachalsky,[701[F.3d [@t[891.9); Rlaintiff’s[Br.,[No.[14-319-cv,@t12(same).[We teject[]
thatldargument.(Asplaintiffsithemselvesidoncede,this Courtiadeery dlear in []
KachalskythatTHeller’s Meluctancefo dnnouncela@standard [offreview” [Should mot [
belinterpreted [@sl@fsignalthatdourtsmustTooksolely fo theltext,history,land [
tradition 0fftheSecond Amendmentfo/determineWhether(a(statedan Timitthe]
rightwithoutl@pplyinglanysortiofitheans-end [Scrutiny.”701([F.3d [@t891.9.[On[]
theldontrary,Hellerindicated [thatfthefypicalfstandardslofiscrutiny” @nalysis[]
shouldl@pply foregulationsimpingingiponSecond Amendmentrights, butthat]
D.C.’shiandgunBanivould fail[u]nderianyofifheStandardsoflscrutiny.” (5540
U.S.[at628.

S304U.S.144,1521.4[(11938);SeeHeller, 554U.S. @t 628 M.27.0

76[354[W.S.[at[628M.27.[Atlthel[sameltime, Heller’sl@pprovalloficertain [
“presumptivelylawfullfegulatorymeasures,”id.[@t627m.26,hiasbeen [donstrued [
bylsomeltorulelout(strictiscrutiny@swell.Indeed,JusticeBreyer’sdissent(states,[]
withoutlopposition from ThelCourt’sldpinion,that[fthemajority implicitly,land [
appropriately,Teject[ed |th[e]Suggestion Jto@pply Strict'Scrutiny Tolgun [
regulations]bybroadly@pprovingl@setioffaws L. Iwhoseldonstitutionalityinder[
alstrictiScrutiny(standard would befar from [clear.” Td.at 688 (Breyer,l.,[]
dissenting).[ChieflJudgeSkretny(cited thislinterpretation With [@pprobation.[]
NYSRPA,990(F.Supp.2d@t366.Wpon(closerlinspection,iowever,welthink (it (]
likely thattheHeller hajority identified These “presumptively Taw ful” measures ]
inlan@ttemptfolclarify thelScopeloftheSecond[Amendment’smeach fin the first]
place—theffirstStep dflour framework—butmotfointimateld Wiew @sfoWhether]
strict(Scrutiny [@pplieslin thelsecond [Step. I

300
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100 Atlthelsamel(time,/this[Courtland [our[sister[Circuitshavelsuggested [
200 thatlheightened Scrutinylisnotlalwayslappropriate.Inldetermining(’
300 whetherlheightened [scrutinylapplies,[Wwelconsidertwolfactors:[(1)[]
41 “how closelthellaw [comes[tolthelcoreloflthe Second [Amendment!]
500 right”land [(2)[thelseverity ofithelaw ’slburdenonltheright.””’TLaws[]
601 thatl]neither] implicatel] thel] core] protectionsl[] ofl] thel] Second [
707 Amendment(nor(substantiallyburden[their(¢xercise/do[not(receivel
81 heightened [Scrutiny.[]

90 1. ThelCorelofitheRightl]

1001 By [their(terms,[thelstatuteslatlissuelimplicate(thelcoreloflthe!]
1101 Second[/Amendment’slprotections[ byl lextendinglinto[the home,[
1200 “wherelthelneed [for[defenseloflself, familyland [propertyis(most[]
1301 acute.”’8] Semiautomatic/ | assaultl] weapons( ] and[] large-capacity![
141 magazineslare[commonlyowned [bylmany(law-abiding(Americans,!|
1500 andtheirlcompleteprohibition,includingwithinthehome,tequires’]
1601 uslfolconsiderithelscopeldoflSecond[Amendmentiguarantees[fatitheir[]
1701 zenith.””[Atlthelsameltime,/the(fegulated (Weaponsldremnotmearlyds(]
1800 popularlyfownedand[used [for self-defenseastheChandgun,that[]

"7SeelEzell,[651F.3d [@t703.10

S[Heller,[554[U.S.[at[628.This/conclusionfis(predicated [0n [Qurlearlier(]
assumption fhatthe/commonly used [firearms/atlissuelareldlsoflypically ised [for[J
self-defenseldrotherJaw fullpurposes,’dnd thustheprohibitionsimplicatethe
Second[Amendmentight.SeelanteV.c.ii.l

Kachalsky,701(F.3d [@t[89.0]

310
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1] “quintessential(self-defense weapon.”® Thuslthesestatutes/implicatel
201 Second [Amendmentrights,Bbutmotitothesamelextentldsthelaws[dtl]
300 issuelinHellerland McDonald. [

4] 11i. ThelSeverityofitheBurdenl(]

50 InDecastro,[welexplained [that[heightened [Scrutiny (heed [hot[]

61 applyltofanymarginal,incrementallor@venlappreciablerestraintion[]

700 theltightltokeepland (bearlarms.”8![Rather,Theightened [Scrutiny[is[

81 triggered [JonlyIby[lthosellrestrictions[]thatl](like[lthellcomplete[’

91 prohibitiononThandguns(istruck Jdown[lin [/Heller)JoperateJas[Jal]
1001 substantial(burden(on [thelabilitylofllaw-abiding/¢itizens[to[possess! ]
1100 andluselalfirearm [for [l Jlaw fulpurposes.”®?[Our(later/decision [in[]
1207 Kachalsky¢confirmed 'thislapproach,¢oncluding(that#someform [ofT]
1301 heightened [ scrutinyiwould [ belappropriate” [ for[regulations(that[]
1401 imposeldfsubstantiallburden”0n(Second [Amendment(rights.3 (]

150 Thepracticelofldpplying heightened [Scrutiny only[to Taws/that[]
160) “burden(the[Second /Amendment(dightlsubstantially”[is,(asWwemoted ]
1701 in[]Decastro,l Ibroadly[lconsistentIwith[lourllapproach[itol]other[]
180 fundamentall¢onstitutional(tights,lincludingthoselprotected (bythel]
1900 FirstlJand[1Fourteenth[JAmendments.3[1Wel ltypically[lrequirel]al]

S0Heller, 354 W.S.[@t629.[]

81MDecastro, 682 (F.3d [@t166.[]
82[Id.(emphasisSupplied).[]

831701 F.3d [dt[93.[]

$4ecastro,682[F.3d [at[166-67[(emphasissupplied).[]
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1] threshold[showing to(triggerheightened [scrutinyofllaws/alleged (ol
20 implicatelSuch¢onstitutionall¢ontextslasfakings,Votingtights,land ]
300 freelspeech.®Thoughwelhavelhistoricallyéxpressed [thesitan[ce] o[
41 import[isubstantivel [First{/Amendment[IprinciplesJwholesalellinto!]
500 SecondAmendmentfjurisprudence,”®¢welreadily fconsultprinciples (]
6] from[]other([Jareasl]ofl]constitutionalllaw,[]including(]thel] First[]
7107 Amendment”[indetermining/whether(alaw [*substantially (burdens(’
81 Second [Amendmentlrights.”87[]

90 Thelscopelofithellegislativeltestriction [and [thelavailability lofT]
1001 alternatives(factorlintolourlanalysisloflthel*degreeltol[which[thel]
1107 challenged [llaw [Iburdens([/thelright.”#8[INo[I*“substantialllburden”[
1207 exists—and [J hencel] heightened [J scrutiny [ is[J not[] triggered—"“ifT]
1311 adequatelalternatives/temain(for[law-abidingl¢itizens[tolacquirelal]
1401 firearm [for/self-defense.”8(I]

150 Thellawslatlissuelare[bothbroad fand (burdensome. Unlike[]
1601 statutes[that*merelyltegulate[themannerlin Wwhich[personsiimay!]

T
$Id.0

$¢Kachalsky,701[F.3d [@t@1emphasisfin original).[]

87(IDecastro, 682 [F.3d [@t167.[]
88Wnited[Statesv.[Chester,[628[F.3d [673,1682[(4th [Cir.[2010).[]

$9[Decastro, 682 [F.3d [dt[168;seelalsoM eller 11,[670F.3d [@t[1262(drawing thel]
comparison [fo[FirsttAmendment(speech Testrictions, Whereby fsevereBurdens” ]
thatMdon’tleavedpenl@amplelalternative/channels”[frigger strictScrutiny, While[
restrictionsthatMleavelopenampleldlternativelchannels”@remerely fmodest
burdens”l@nd requirelonly Famild form [0flintermediate(scrutiny”). I
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111 exerciseltheir[Second [Amendment(tights,”[thesellaws imposelan[]
201 outrightban(statewide.”Thefabsoluteprohibition” instituted [in (both [
30 states[Jthuslicreateslall“seriousJencroachment”[Jon[Jthel]Second []
47 AmendmentlIright.°'[1Thesellstatutes/JarelInotlImerel]“marginal,’]
500 incrementalloriévendppreciableestraint[s]lon(the Highttokeep [dnd []
6] bearlJarms.”*?[JThey[limposellallsubstantial Jburdenlon[]Second (]
710 Amendmentltightsfand[thereforeltrigger(thelapplicationoflsomel]
81 formoflheightened [Scrutiny.[]

9] Heightened [scrutiny [heed [hot,l however, *belakintol[strict[]
1001 scrutinyll when(]alllaw[]burdensl]thel| Second[! Amendment”—
1100 particularlywhen [thatburden(doesnot/constrainthe!/Amendment’s[]
1200 “core”larealof protection.”?Thelinstant[banslareldissimilarfrom ]
131 D.C.’slunconstitutionallprohibition[ofl*fan [éntire(c¢lass(of®arms’[that[]
1401 isloverwhelminglychosen[ by l/American(society [ for[[the]llawfull]
1500 purpose”[oflself-defense.** New [IYork[land "ConnecticutChavelnot[]
1601 bannedJan[JentirelIclasslofllarms.[JIndeed,[Iplaintiffs(ithemselves[]

%[Chovan,[735(F.3d [at[1138.[]
lEzell,[651F.3d [@t[705,708.L]

”2Decastro,[682[F.3d [@t166.Thellegislation [atlissueis thusdasily []
distinguished [from[alNew [York[statutelimposinglalgun-licensing feel0f[$100per(]
year,Whichwefound [fobemomorelfhan@marginal,[incrementalloridven[]
appreciablelrestraint”on [Second Amendment(rights.[Kwong. Bloomberg, 723 [
F.3d160,167[(2d [Cir.2013).Theregulation [in Kwonglinvolved meitherthel]
outrightprohibitionofiweaponslin Ccommon liseMorl@ny(directlimitation on fhe
exercise/dflSecond [AmendmentrightsWithinfheiome.[]

%Kachalsky,701F.3d [@t93.0
%Heller,[554U.S.@t[628.[0
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1] acknowledgellthatltherellis[Inol]class[Jofl|firearms[lknown![]as[]
20 “semiautomaticlassaultfweapons”—alldescriptortheylcall purely
300 politicallin (mature.®[Plaintiffsimonethelessfarguelthat(thelegislation ]
4] doesl] prohibitl] “firearms[ ] ofllalluniversally[Jrecognized ] type—
500 semiautomatic.”[INot[$so.[Rather,[both[(New [Yorkland [Connecticut[]
6] banlonlylallimited [SubsetloflSemiautomatic[firearms,Wwhich[¢ontain[]
700 onelorlmorelenumerated [military-style[features.[ As[Heller[imakes![
81 plain,thelfactlthatithelstatutes(dtlissueldomotban[*faneéntirelclassof’]
901 ‘arms”[makestheltestrictionssubstantiallyllessburdensome.”’[ In[]
1001 both[kstates,[ citizens may[ continueltol arm[themselves with[ hon-
1101 semiautomatic/weaponslor(withlanylsemiautomaticlgun(that(does[]
120 notldontain(any [0flthelenumerated ilitary-style features. Similarly, ]
1301 whilel¢itizens[may/hotlacquire high-capacitylmagazines,/they(can[]
1401 purchaselanymumberlofimagazines/with(alcapacitylofiten [orfewer[]
1500 rounds.[Inlsum, numerous(falternatives remain forlaw-abiding]
160 citizens(tolacquirelalfirearm [for[self-defense.”* [Welagree with[thel]

% Plaintiffs’Br.,No.14-36-cv,lat17;Plaintiffs’Br.,No.14-319-cv,at16.[]
%Plaintiff’s Br.,INo.14-319-cv,[dt31.[]
97Seel554.S.1dt[628.[

*Decastro,[682[F.3d [At168.Plaintiffs’delated drgument—thatthe
availabilityl0fiinbanned firearmsMisfitrelevantiinderHeller,” SeePlaintiffs’Br., ]
No.[I4-36-cv,@t32—restsondmisapprehension0fithe SupremeCourt’slogic. To [
belsure,Heller/did indicatethat[[i]tismo@nswerfolsay[LLIthatlitispermissiblel]
toBan(thelpossession(ofliandguns(solongldsthepossession oflother firearms(]
(i.e.,Tonglguns)islallowed.” 554 M.S.[@t629. ButHeller wenton foléxplain fhat [
handgunsiareprotected [@as“themostpopularweaponichosen By Americans for[
self-defensefin fheiome.” Id.[Dflcourse,the[SamecannotBe(said 6ffheweapons]
atlissuelliere.Heller @xplicitly€ndorsed [prohibitions/dgainstiany“weaponsmotl]

0
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100 D.C.[Circuit/that*the[prohibition [ofl[Semi-automaticlriflesland large-

200 capacity [lmagazines'Idoes[Inot[effectively ldisarm [Jindividualsor[]
300 substantiallydffect/their(ability to/defend themselves.”*Theburden (]
41 mmposed by thelchallenged [legislationlis feal,(butlitisnot[severe.” 0[]

50 Accordingly, weldoncludethatintermediate,father than [Strict, ]

601 scrutinylislappropriate.[This[¢onclusion¢oheresnotlonly[with[that[]

700 reached [by(the[D.C.[Circuitiwhenc¢onsidering/substantially [similar[’

81 gun-controlllaws,[butlalso3vith[the analysesiindertaken by lother[]

91 courts,manyloffwhichhavelappliedintermediatelscrutiny[tollaws[]
1001 implicating/thelSecond [ Amendment.!0![[]]

110 e. ApplicationofIntermediateScrutiny[]

1217 Though[] “intermediatel] scrutiny”[J may[] havel] different’
1301 connotations(Jin[Idifferent[Icontexts,!%?[ herelthellkey[Iquestion[lis[]
141 whetherl[lthelstatutes(latllissuellarel “substantially[related [to[Ithel]

typicallypossessed By law-abiding(citizens forTaw fullpurposes,”’including,for[]
example,short-barreled [shotguns.Id.@t625.Murldonsideration[6flavailablel]
alternatives(fordelf-defense thus/squareswith [Heller’sfocus(dn [protecting that[
“corelawfulPurpose”0fiftheSecond [Amendmentiight.Td.@t630.0

9Heller I, 6701 .3d @t1262.0
100[Seelid. [

1017See, [€.g.,[Chovan,[735[F.3d [At[1138;MNat’l Rifle[Ass’n [0flAm.,[700[F.3d [at[]
207;Chester, 628 [F.3d [at[683;Reese,[627(F.3d [@t[802; Marzzarella, (614 ([F.3d [@t97.0]

12[ErnstJ. V. [Stone, [452F.3d 186,200m.101(2d [Cir.2006)(noting that[]
intermediatescrutiny [Garries(differenteaningsidependingion thelarealdfllaw fin [
whichtl@rises,[@and then@pplyingtheSameldefinition [dfintermediate(Scrutiny [l
used Here).[]
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1] achievementloflanimportant/governmentallinterest.” ! t[is beyond [
200 cavillJthat[Iboth[lstates[1havel“substantial,[Jindeed [Jcompelling,[]
30 governmentallinterestsiin [public(safety land [crimeprevention.” % We[]
41 need[lonlyJinquire, Jthen,[l whether[thellchallenged/laws[]are]
500 “substantiallylrelated” [ tolthelachievementbflthatgovernmentall]
601 interest.'Welconcludelthattheprohibitions(onisemiautomaticlassaultl’]
701 weaponsland large-capacityhagazinesmeetlthisistandard.[]

81 1. Prohibitionion fAssaultiWeapons™[]

90 ToJsurvivellintermediate[scrutiny,[JtheJ“fit[Ibetween[Ithe[]
1007 challenged [tegulation(Jand [the[governmentlinterest][heed [only[bel]
1101 substantial,[notlperfect.”!%Unlikelstrict/scrutinyanalysis,[welneed [
1200 notlensurelthat[thelstatutelis[‘narrowly[tailored” Corthe[Fleastl]
1301 restrictivel lavailablelimeans(itolIservellthelIstated [ Igovernmentall]
1401 interest.”'%[Moreover,welhavelobserved [that[statefegulation (0flthel
150 rightffolbearfarms[Thaslalwaysibeenmoretobust”[thanlanalogous]
160) regulationlofiother(donstitutionalrights.'”’[Solonglas/theldefendants’]

13Kachalsky, (701 (F.3d [@t[96.[]

10411d. [@t[97;SeefalsoSchall v.Martin, 467 .S.253,264(1984) [ The
legitimateland [dompellingStatefinterest(in Protecting the Community from [Grime[]
cannotbeldoubted.”(internallquotation arksomitted)).[]

105[Kachalsky,[701[F.3d [@t97((internallquotation arksomitted ).’
106 L[d 0

1071d. (@t [100.[States @repermitted [fo Mestrictthe Might fo beardrms by [
felonsfand the thentallyfill,whilelequivalent Festrictions(on therightfolspeech [or[]
religiousfreedoms@mongfhosepopulationswould inquestionably bel
unconstitutional.Id.[]
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1] producelevidencelthat!“fairly[support[s]’[their(trationale, thellaws[]

200 willipassiconstitutionalmuster.!8]

30 InI making(] this[] determination,[ ] welJ afford ] “substantiall]
4] deferencel tolthel predictivel judgmentslofl thel legislature.”!® Well
500 remainmindfullthat,¥[iln[the[context[ofl firearm [tegulation,the[]
601 legislaturellis[I‘far[betterlequipped [ithan[thejudiciary’to’makel]
700 sensitivellpublicllpolicy [[judgments[/(within[Iconstitutionalllimits)[]
81 concerningltheldangerslinlcarryinglfirearmslandthe[manner[to[]
91 combatlIthoselrisks.”'%CJOurrole, 'therefore, lisJonly[Jto[lassurel’]
1001 ourselves(that,lin [formulating[their tespectivellaws, New [York and [
1100 Connecticuthavelffdrawn(reasonablelinferencesbased [on [Substantiall]

121 evidence.”!1[]

1300 Both(stateshaveldonelso(with[respect/tfo/theirprohibitions(on ]

141 certainlSemiautomaticfirearms.!'2[At/least[sSincethelénactment(ofithel]

108[TityofllLlos[Angelesv.[AlamedaBooks, Inc.,[535W.S.[425,1438[(2002)[]
(plurality).[]

109Kachalsky,701[F.3d [@tQ7(quoting [Turner Broad. Sys., Inc. V. [Fed.[
Commc’ns[Comm’n,[520W.S.[180,195[(1997)(brackets dmitted)). ]

0K achalsky,701F.3d [@at@7(quoting [Turner Broad. Sys.,Inc.¥. Fed.[]
Commc’nsComm’™n, 512 W.S.[622,1665[(1994))(opinion[6fKennedy,.)).[]

" Turner Broad.Sys.,[520W.S.@t195.0]

12[Though [Connecticut’sban [onSsemiautomatic/firearmspasses]
intermediatescrutiny,fits prohibition [0flaSingleMon-semiautomaticWeapon,the’
Remington(7615,[doesmot.[Focused [@slit Wwason therationale for banning
semiautomaticieapons,[ConnecticutfailsToSetforth The Ffequisite Ssubstantial]
evidence” with Tespectlfofhelpump-action Remington[7615.1Id.[at195;seelalsol’]

0
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federallassault-weapons(ban,[semiautomaticlassault/weaponslihavel
been inderstood [fo[poseinusualltisks.['When sed,theseweapons]
tend [fo resultin moremumerouswounds,morelseriouswounds,land [
morel victims.!*[[Thesel 'weapons[larelldisproportionately [ used [lin[]
crime,dand [particularlyin[ériminalimass(shootings(likefhelattack [in [
Newtown.!"#[TTheylarelJalsolldisproportionately [lused [to [kill[llaw [
enforcementlofficers:[onelstudylshows(thatbetween(1998(and (2001,
assaultlweapons/weresed [folgunldownat(leasttwenty percentlofl]
officerskilled in thellineloflduty.!'3[]

Thellrecord[reveals[thatl]defendantslhavelltailored[!thel]
legislation [dtlissueltoldddressitheselparticularlyhazardousweapons.[!
Theldangersposed bySomelofithemilitary-stylefeaturesprohibited [
by[lthelstatutes—such(lasligrenadelllaunchers(land [Isilencers—arel

manifestJand [Jincontrovertible.!'¢[JAs[Ifor[Jthe JotherJenumerated [

B e e o o e e e e e e e e e s e S s s e e e e e e e = S
antemote73.[Accordingly,elhold fhatthisiSingularprovision 0flConnecticut’s]
legislationlistinconstitutional.[]

13[SeeDefendant’s Br.,MNo.[14-36-cv,@td8[(quoting L. A.,INo0.14-36-cv, @t
733-34).[0

14[Seelid.[@t[@9(citing JLA ., 0.14-36-cv 565,[727,[729).01
115[SeellLA.,No0.14-36-cv,@t1261[(citing ViolencePolicy [Centerstudy).[]

6Mndeed,plaintiffshavemotiSeriously @ttempted [fol@rgue—eitherfiereor
beforethe DMistrict(Court—thatisuch [featuresfareprotected byltheSecond [
Amendmentlat@ll,muchdessthattheirprohibitionishould faillintermediate[’
scrutiny.[SeeM™NYSRPA,990F.Supp.2d [@t369-70((Plaintiffs(d o Mmotexplicitly [
arguethatthelAct’sMegulation Offfirearmswith [grenadelaunchers,Bayonet(’
mounts,oriSilencers]¥iolatestheSecond [Amendment.”);cf. Norton v.[Sam’s[Club, ]
145F.3d 114,01912d [Cir.[M998) [(“Issuesmot(sufficiently @rgued fin theBriefs@dre
considered Waived [dnd Mormally Wwillmot Beldddressed [on [@ppeal.”);Wnited[]

0
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1) military-style[features—suchas[thelflash[suppressor, protruding(’
200 grip,lJand [barrellJshrouds—New [J York [Jand [IConnecticut1havel]
300 determined,lasldid [the[U.S.[Congress,[thatthe*netleffect oflthesel]
4] military[combat(featureslis/alcapability [for(lethality—morewounds,!
500 morelserious,linmorevictims—{farbeyond [thatloflother[firearms/in []
6] general,lincludinglother(semiautomaticlguns.”'"’[Indeed, plaintiffs(]
700 explicitly [ contend[] thatl[] these[ ] featuresl ] improvel]all firearm’s[’
8] “accuracy,”F‘comfort,”Cand [‘utility.”"'8[Thiscircumlocutionlis,as[]
91 ChieflJudgelSkretnylobserved, almilderWwayloflsaying(thatlthesel]
1001 featuresimakeltheweaponsmoreldeadly.!°[]]

110 Thellegislationlislalsolspecificallyltargeted [to[prevent mass[]
12070 shootings[like[that[in [Newtown,[lin “which [thelshooterused [Ja[]
1301 semiautomaticllassaultlIweapon.[|Plaintiffs[/complain[ithat/Imass[]
141 shootingsldre*fparticularly [farelevents”[and [thus,léven if[Successful,[]

1500 thelllegislationwill[ThavelJa[l“minimal impact” Con Jmost[iviolent[

States(v.[Amer,110([F.3d [873,879(2d [Cir.(1997)(finding[that/defend ant[forfeited [
onelofiisconstitutionall@arguments by failing fo Faiselit Beforethe Mistrict Court).[]

WIA. No.14-36-cv,d@t733-34.0]
18[Plaintiffs’Br.,INo.14-36-cv,d@t20;Plaintiffs’Br.,No.14-319-cv,[dt19-20.]
INYSRPA,Q90[F.Supp.2d[@t368.0]
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1] crime.'?Thatimay belso.Butigun-controllegislation*fneed mot(strikel
200 atlallievilsiatthelsamefime” fobelconstitutional.!?! [T]

30 Defendantslalsolhaveladduced [évidencelthattheltegulations[]
4] willlachieveltheirlintended [end [of[teducing[circulation [oflassault!]
500 weaponsllamongllcriminals.!??[1PlaintiffsClcounter—withoutrecord [
6] evidence—thatl[JtheIstatutesIwill[Jprimarily[Jdisarm[/law-abiding[]
700 citizensland [willlthusimpair(thelvery[public-safety[objectives(they![]
81 wereldesigned(tfolachieve.?’[Giventhedearthloflevidencelthatlaw -
90] abidinglcitizens/typically ise'theseweapons(for(self-defense,seelantel]
1001 Section[V.c.i1,[Iplaintiffs’iconcerns(larelIspeculativellat[/best,[ land [
1101 certainly mot/Strongleénough(toldvercomelthe ®substantial/deference” [
1200 welowelto[Tpredictivejudgmentslofithe legislature” onmatters of’]
1301 publiclsafety.'**[Thelmerel[ possibility[that[ somelsubsetl ofl peoplel’
14[] intent/on/breaking/thellaw Willlindeed [ignorelthese(statutes/doesnot!]

1501 makelthem unconstitutional.(lll

120[Plaintiffs’Br., N o0.14-36-cv,dt[48-49;Plaintiffs’Br.,N o0.14-319-cv,at48-

21N at’lRiflelAss’n 0f/Am.,[700F.3d [@t211(quoting Buckley V. Valeo, 424 ]
U.S.[1,10511976)).0

122[SeeDefendants’Br.,MN o0.[14-319-cv,[@t(71-75[(citing, inter [alia, fesearch []
by[Prof.[Christopher(S.Koper,gvaluatingtheiimpactiofithefederal@ssaultl]
weapons/ban,JlA.,No.14-319-cv,@t1404).0)

123[Plaintiffs’Br.,N o0.14-36-cv,dt[45-46;Plaintiffs’Br.,N 0.14-319-cv,at[45-
46.0

124[Kachalsky,701F.3d [at@7[(quoting [Turner Broad.Sys.,[320W.S.[@tM950
(bracketslomitted)).[]
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10 Ultimately, [ ¥[1]t[is[the[legislature’s job, [ notlours, tolweigh[!
200 conflictingllevidencelland [lmakelpolicy [judgments.”'>[TWelmust[]
300 merelylensurelthatthelchallenged lawslarelsubstantially—even [ifl]
41 notlperfectly—related [tolthelarticulated [governmentallinterest. Thel
500 prohibitionoflSemiautomaticlassaultiweapons/passes(this(test.'26[T]

6 11. Prohibitionlon(Illarge-Capacity Magazines![

70 Thelsamellogiclapplieslalfortiorilto[thelrestrictionslonllarge-
8] capacityimagazines.'?’[ [Therecord [levidence suggeststhatlarge-
9] capacitymagazinesimay“presentléven(greater/dangers(tolcrimeland []
1001 violencelthanlassault/weapons(alone,lin(part/because(they/are(morel]
110 prevalentland[can beland [drelused [J.[.[in[both(dassaultiweaponsldand [
1200 non-assaultl] weapons.”!?8[1 Large-capacity[] magazines[] arel]

1301 disproportionatelyllused[lin[Imass(Ishootings,[llikelIthellonel[lin[]

A
1251d.[@t99.0]

126[Cf. [Heller T1,[670F.3d [@t[1263[(‘[T]he€videnceldemonstrates(dban [dn [
assaultiweaponsfs(likely fo[promotethe Government’siinterestlin [crime[]
controlLI..L7").[Again,l0urholdinglislimited ihsofar(@sfitidoes Mot @pplylfo ]
Connecticut’slprohibition[0fitheMon-semiautomatic Remington(7615.]

127[Amicilarguethatlarge-capacity magazines/arelentirely[outside(d ]
Second [Amendmentprotection forthelindependenteason thatsuchmagazines(
constitutefirearm Maccessories” father Than [protected Marms.” [SeeBr. [0 fTAmici]
Curiaelllaw [CenterTo BreventGun Violenceldand New [Yorkers(AgainstGun[]
Violence,No.14-36-cv,at8-13;Br.0flAmici[Curiacdlaw [CenterTo PreventGun [J
Violence,Connecticut/Against(Gun Violence,land [Cleveland [School Remembers,[]
No.14-319-cv,[dt10-14.Becauseweldoncludefhatthe prohibition 0fTarge-
capacitymagazines would [SurvivetheTequisiteScrutiny, Wemeed motreach the
merits0flthis@dditionali@argument.]

128JLA.,IN0.14-319-cv,(at[1400. ]
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17 Newtown,[/in[lwhich[ithelIshooter[lused [lmultiple[/large-capacity![
20 magazinesfo(fire[154Foundslin(essthan fiveminutes.'?[Ilikeldssault’]
30 weapons,[large-capacityimagazines[ resultlin[“moreshots[fired,[]
4] personswounded, ‘and [woundsl[per[ivictim[than[dolJotherjgun/]
500 attacks.”3[Professor Christopher[ Koper, alfirearms[expertltelied []
61 uponibylallipartiesiin (both[states, stated [thatlit[is[fparticularly” the[]
700 banlon(large-capacity (magazines/that(has(thelgreatest[*potential(tol’
81 preventland limitishootingsfin/thelstate/overithelong-run.”3![]

9] Weltherefore'concludethat(New [York[and [Connecticutthavel’
1001 adequately(lestablished[]allsubstantiallIrelationship[/betweenl( Ithel]
1101 prohibition[lofl/both [ lsemiautomaticl Jassaultl 'weaponslland[large-
1207 capacitylmagazines and[thelimportant—indeed, compelling—state]
1301 interest!] in[] controlling(] crime.[] Thesel] prohibitions[] survivel]

14[1 intermediatelscrutiny.[
150] 111. Seven-Round TLoad Mlimit[]

160 Though thelkey [provisionslofboth(statutespass/constitutional’
1701 muster(on(this(decord,ldnotherlaspect/ofiNew York’s[SAFE[Actldoes![
18 not:[thelseven-round [oad [limit, which Cmakes[Cit“unlaw ful for[all

12Mefendants’Br.,No.14-319-cv,@t11,38-39.0J

30Heller T, 670F.3d [dt 1263 [(internallquotation arksomitted );Seelalso
Defendants’Br.,No.14-36-cv,dt[539-60.0]

BHJIA.,INo.14-319-cv,lat[1410.]
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17 persontoknowingly[possessianlammunition(feeding/device Wherel!

201 suchldeviceldontainsorethan(sevenfoundsoflammunition.”!32[]

30 Asmoted@bove,fhelSeven-round doad dimitwas(aSecond-best]
41 solution.[New [York[determinedthatlonlymagazinesl containing!]
500 sevenroundslorfewer(can belsafely possessed,ButlitialsoTecognized [
6] thatlseven-round(magazineslare/difficult(to/obtain(commercially.Tts[]
70 compromiselwas(topermit/gunowners(touselten-round (magazines!/
8 iffthey werelloaded WwithSeven 0rfewerrounds.'33 [T

90] On [thetecord [beforeus, wWel¢cannot¢oncludelfhat New [York[]

1001 hasl[presented[sufficientlevidencel thatl alseven-round[load [limit[]
1100 would [bestprotect[public/safety.[Herelwelarelconsidering/notlal]
1207 capacity(testriction,butrather/aload dimit. Nothinglin [the [SAFEAct[]
1301 willlloutlaw [lor[ reducel thel number [lofl ten-round [ ’'magazines[lin[]
1411 circulation. It[ will[hot[decreasel their[availability orlinlany[way![]
150 frustratethelaccess/ofithosewholintend [fouselfen-round magazines[]
160) forlmasslishootingslorlotherlcrimes. Itlisthuslentirely (untethered
1701 from thelstated rationaleloflteducing/the number(ofldssaultweaponsl
18] andargelcapacity magazines(in[¢irculation.’**New [York has[failed [
1901 tolpresentlevidencelthatthe mereléxistenceloflthisload [limitwill[]
2001 convincelany[Wwould-belmalefactorsitolload [magazinesl[capablelofl]
210 holdinglten foundswith onlythepermissibleseven. Il

A
12N.Y.[Penallaw [§265.37;Seelantemotes12-13land [accompanying fext.[]

133[SeecMefendants’Br.,No.14-36-cv,d@t15-16.L]
134[Seelid.[@t[55.[]
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10 Tolbelsure,[themerel[possibility [of ¢riminalldisregard [of(thel]
20 lawsldoes hotlforecloselanlattemptlby[thelstate[to enactfirearm [’
30J regulations.[Butlonlintermediate/scrutiny/review, thelstate[cannot!]
401 “getllawayll with[lshoddylldatallorllreasoning.”!3[] Tollsurvivel]
500 intermediateJscrutiny,JthelJdefendantsImust[]show [ “reasonablel]
61 inferences[Ibased Jon[Isubstantiallevidence” [Jthat[Ithe[Istatuteslarel]
700 substantially [felated [to[the/governmentallinterest.!3¢[With [fespect(tol
81 thelload dimitlprovisionalone,New YorkHhas/failed fo/do(so. ]

901 VI. Vagueness/Challengel

1001 Welturnnow [to[plaintiffs’'second [¢challenge(tothe New [York[]
1101 and[Connecticutllaws—their[¢laim [that[provisionsloflboth [statutes(
1200 arelunconstitutionallyivague.[[The[INew [[York[ldefendants[Icross-
1301 appeallChieflJudge(Skretny’slrulingthat/twoprovisions/ofithe SAFE[]
1401 Actlarelvoid becauseoflvagueness.[]

1500 a. LegalStandardsl(]

1600 Groundedlinlduelprocessprinciples, the3roid-for-vagueness]
1700 doctrinelprovidesthat*[nJolonelmay[belrequiredlatlperillofllife,[]
1801 liberty or[property Jtospeculatelastolthe[Jmeaning[JoflIpenal]
1900 statutes.”3’[Theldoctrinetequires[that[*alpenal’statute[definelthel]

135[AlamedaBooks,[335.S.[at438.[]
B36[Turner Broad.Sys.,[520U.S.[at195(emphasisiSupplied).]

37 Crampv.Bd. 0f[Pub. Instruction, 368MW.S.278,287(1961);SeeldlsolCunney ]
v.Bd. of Trustees 0f Vill. [6fiGrand [View,N.Y.,[660F.3d [612,1620[(2d [Cir.2011).[]
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1] criminalloffensewith [sufficient/definiteness/thatordinary peoplelcan(
20 understand [(whatl¢onductlis[prohibited [and [infamanner[that[does’
300 notléncourageldrbitraryland [discriminatorylénforcement.”!38[Statutes[’
4 carryingl] criminall] penaltiesl] or[] implicating[] thel] exercisel] of!]
500 constitutionalltights,like[theloneslatlissuelhere, are subjecttolal]
6] “morelstringent”vagueness/standard[thanlarelcivillorleconomicl]
700 regulations.3*[However,(theldoctrine/doesnot(dequire[ ‘meticulous(’
811 specificity” [ofl statutes, tecognizinglthat[*languagelishecessarily ]
91 marked byldldegreeloflimprecision.”!40]

1001 Becausel Iplaintiffs(ipursuellthis[|“pre-enforcement”[Jappeall]
110 beforelltheyllhavellbeenlIicharged [Jwith Jany[lviolation[lofl[law,[lit[]
1200 constituteslal¥facial,” [fatherthan[*as-applied,”’[¢hallenge.'*/[Under[]
1301 thelstandard [ setl forth[by[the Supremel Courtlin[United[ States.[]
1411 Salerno, tollsucceed lon[alfacial  challenge, *thelichallengerimust[]
1500 establishthatmolset[ofl circumstancesexists[under whichtheAct[]

— A
138[Kolender v.TLlawson, 461 1W.S.(352,357(1983).

1391Vill.[ofTH offman [Estates(v. [ThelFlipside, H offman [Estates, Inc.,[4551.S. 489,
498-991((1982).[]

140[Thibodeau ¥.[Portuondo,486[F.3d 61,66 [(2d [Cir.2007)(quoting [Grayned[]
v.[CityoflRockford, 408 U.S.[104,110((1972)).

14178eeRichmond BoroGun [Club, Tnc. v. [TCity lof New [York,[97 F.3d 681,685-86
(2d [Cir.[1996).0]
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10 would[belvalid.”'*?[Aslaltesult,[alfacial[challengeltolallegislativel!
200 enactmentlisthemost/difficultichallengelto hountisuccessfully.” 43I

30 Seekingtolavoid [this[prohibitively (high bar,plaintiffsurge s’
4] tolfollow[theldifferentlapproach(thatlalpluralityloflthe[Supreme!]
500 Courtltook[in [City[of Chicagolv.[Morales.!#4In [that[dase, three [Justices ]
6] heldthat[Jallcriminallllaw [lacking[Ja'mens[real requirementJand []
700 burdeninglalconstitutionallright[*fis(subject(fo(faciallattack™ [*[w Jhen[
8] vaguenesspermeatesithefextoflSuch@law.”4ThisCourt,liowever,[]
91 hasl[determined [that,[ becauselthel[test[set[forth[ by the Moralesl]
1001 plurality hasmotbeenladopted by theSupreme(Courtlasiawhole,wel
1100 arelnotlrequired tolapplylit.l4[Welhavelpreviously declined[tol]
1200 specifylalpreferenceforleither(test,'*’[and [Weneed (notldolsolhere, ]
1311 becauselthel¢challenged [provisions(arelsufficiently(cleartolsurvivelal]
1411 faciallchallengehinderleitherlapproach.(l

150 (]
160 O
— A

142[4811W.S.1739,[7451(11987) [((emphasissupplied).[]
143 [[dD

144(327U.S.[41(1999);[seclalsoPlaintiffs’Br.,MN 0.[14-319-cv, @t [52-54; ]
Plaintiffs’Br.,N o.14-36-cv,dt[532-56.]

145[5327W.S. @t55.00
146MJnited Statesv.[Rybicki,354[F.3d 124,131-32[(2d [Cir.2003)[{en Banc).T]
47d. [dt(132m.3.10
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10 b. Application[’
20 1. fCan/belreadilylrestored oriconverted [tolaccept” (I
30 BoththeNew [Yorkland[Connecticut(statutes¢riminalize[thel’

4] possessionloflmagazines(that[*can[belreadily(restored [or[¢onverted
500 tolaccept”morelthanltenfoundsloffammunition.'8Inboth [$uits,]
61 plaintiffsiallege(that/thephraselislunconstitutionally WVaguelbecausel’
70 whetherlatagazine[*can(belreadily [restored [0riconverted”[depends!(
8] uponlthelknowledge,skill,land [tools[availabletolthe particular(]
90 restorer,land [thelstatuteslare(silenton theseldetails.!*[]

1001 This[ statutoryllanguage! dates[atlleast to[thel1994[federall]
1101 assault-weapons/banland [laterlappeared in New York’s(20001aw . As[]
1200 ChieflJudgelSkretny noted, therelis(no record [¢vidence thatlithas[]
1301 givenl(tiseltolconfusion(atiany[timelin[thelpasttwoldecades.’ This[]
141 Courtfound(alsimilar(phraselin(another(gunlaw—“may[teadilybel’
1500 converted”—to[be[“sufficiently[ldefinite” [as[toprovide*“clear[][]
160) warn[ing]”[oflitsimeaning."3'[Plaintiffs’[teliancelon[aSixth [ Circuit[]

AT

1N.Y.[Penalllaw [§§265.00(23),1265.02(8),265.36;Conn.[Gen.[Stat.[§53-
202w (a)(1).0

149 Plaintiffs’Br.,No.[14-36-cv,[dt[58-59;Plaintiffs’Br.,No.14-319-cv,[dt[58-

60.1
159 N'YSRPA, 990(F. Supp.2d @t 376.0]

SIY.S. . 16,179 Molsoltalian [22 Caliber WinleeMerringer [ConvertibleStarter [
Guns,443F.2d [463,464-65[(2d [Cir.[1971) (rejectingl@aVagueness/challengefin(a ]
civilforfeiturecontext,ldnd finding thatfhephraseldlearlymeant@gun Swhich ]
canbeldonverted by [@relatively Simpleloperation fakinglonly[dfew inutes”).[]
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1] caselthatlinterpreted [a[different[phrase—"may [beltestored” [without[
200 themodifier freadily”—isinapposite.!>2[]

30 Plaintiffs’purported [concern—that[this[provisionmight[bel]
4 unfairlyllused [tolprosecutellanJordinary[citizen [/for Jowning[lal]
500 magazinelthatlonlyldlgunsmithléquipped withfechnical knowledge!]
61 and[specialized [tools[‘could [Freadilyconvert”!3—isimplausible.[]
700 Should[suchlaprosecutionlever(occur,theldefendant(dould (bringlan(
8] “asldpplied” vaguenessichallenge,/grounded finthefactsland [context[]
9] oflalparticular(setl ofl charges.[ Thatlimprobablelscenariol cannot,[]
1001 however,ladequatelysupportithelfacial[challenge(plaintiffsiattempt(]
1101 tobringhere. [

1217 InCsum, welaffirmthe judgmentsofl both [ District[ Courts[]
1301 findinglthatlthisphraselisMotinconstitutionallyvague.[|

1407 1. CapacitylofTubularMagazines![]

150 TheNew ['York[plaintiffsCcontend [the [SAFE[Act’s[ten-round ]
160] magazinel restriction'>*[isvaguelinsofarlasl[it[extends[toltubular(]
1700 magazines,/thelc¢apacity [of ' which[varieslaccording(to(thelsizelofthe[]
180) particular(shells(thatlareloaded.This[¢challenge(failslas(athreshold
1900 matterfor(theteasons(stated [bythe[District[Court:[thelprovision[is[]

152[Plaintiffs’Br., N o0.[14-36-cv,[@t(38;Plaintiffs’Br.,MN o.14-319-cv, @t [58-59;]
see[PeoplesRightsOrg.,Inc. ¥. [CTity 6flColumbus, 152[F.3d (322,337 (6th [Cir.[1998).]

153[SeePlaintiffs’Br., N o.[14-36-cv,dt[38-59;Plaintiffs’Br.,N o0.14-319-cv, @t
58-59.07

4IN.Y.Penallaw §265.00(23).
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1] onlypotentially[vaguelwhenlapplied tolalspecific[(non-standard)[’
200 use,land Thencelis[heither[vaguelinlalllcircumstances[(as tequired
301 under(Salerno)[norlpermeated With[vagueness((as(tequired [by[thel]
4] Morales/plurality).[Moreover,likelthe freadily [converted” language, !
50 thislicapacity [ restriction ‘wasllalsollincluded [Jin [ithe[ 11994 [ federall]
601 assault-weaponsl[ban, withoutlany[recordevidencel bfl confusionl]
701 duringlthelensuingldecades.[

81 111. “CopieslorDuplicates”[]

901 Plaintiffschallenge[the Connecticut[statute’sdefinition [Jofl]
1001 assaultiweaponltolincludelcertain/specified firearmsiand [any[ffcopies(
1100 orlduplicates thereoflwith[thelcapabilitylof’[thellisted [models.!33[]
1200 Theylarguelthatthe[provision[provideslinadequate notice offwhich ]
1301 firearmslin [particularfareprohibited. T

1401 Weldeview [thelstatutorylanguage withinlits/context, telying [ifl]
1500 necessarylonltheltanonsloflstatutorytonstructionland [legislativel]
160 history.">¢(Inthelcontext[0fithelegislation(asida(whole,this*copies(or ]
1701 duplicates”languagelis/notliinconstitutionally[vague.[Alllfirearms/[
180 thatlthelstatuteprohibitsbymodelmamelalsolexhibitlatleastionelof’]
1900 thelprohibited [military-stylefeatures.’[Hence, the(statuteprovides[]

155[Conn.[Gen. [Stat.[§53-202a(1)(B)-(D).[]

156[Commack(Self-ServiceKosher M eats, Inc. . [Hooker,[680[F.3d (194,213 (2d [
Cir.2012).0

157TheConnecticutTegislation [prohibited only @ Single firearm,thel]
Remington7615,WhichTacked military-style features.Becausewellavelalready [
held thatConnecticut’san(onthe Remington[7615listinconstitutional,[seelantel’

0
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1] twolindependentimeans/by(whichlanlindividualimay/determine[ifl
200 hisfirearmis[prohibited:(hemay[¢onsult'thellistloflillegallimodels]
300 and,liflstilliconcerned [that[the(firearm (hay [belan inlaw ful fcopylor[]
4] duplicate,” helmay!/cross-referencelthellistlofl prohibited [military-
500 stylelfeatures.'T]

60 InthislJmanner,[Jthe[IConnecticut[legislationlavoids[Ithel]
700 deficiencyoflanassault-weaponsbanistruckdown by (alsister Circuitl
81 aslunconstitutionally [vaguelin[Springfield Armory, Inc.v.[ City of ]
91 Columbus.!38In[Springfield,[the municipallordinancelatlissueldefined [
1001 assaultl'weaponsllsimply[ by naming 46 individual'models(Jand[]
1100 extending(thelprohibition(tolweapons/with[*slightlmodifications[or[]
1200 enhancements”tolthellisted [firearms.[Thel[Sixth Circuit[eéxplained ]
130 thatlthelordinancelwaslinvalid [becauselitfoutlaw[ed][certain brand [
141 names[withoutllincludingwithin[the prohibition [Jsimilarassaultl]
1500 weaponslofithesameltype, functionloricapabilityJand LI Without!]
1601 providingl[lanyl]explanationl[] forl]its[]selections[ ] [ofl]prohibited ]
1701 firearms].”1%[The[Sixth [Circuitfound itlsignificant/thatltheordinancel
180 offered mo*fexplanation (for/drafting/theldordinancelin [terms/ofibrand [
1900 nameltather[than[genericltypelorcategoryoflweapon.”! In[the]
2001 instantlcase,[ byl contrast,[ Connecticut! has[provided [ notlonlylan[]

notes(73land 112,[plaintiffs’ichallenge(to the[“copiesiorduplicates” provision[is [}
mootregardinglcopieslorduplicates0fithe Remington [7615tself. T

1829[F.3d 250,252[(6th [Cir.[1994).]
159 1d. ]
160[[d‘]
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10 itemized [distloflprohibited modelsbutlalsolthemilitary-stylefeatures(
200 test,Cwhichfunctionsas"anlexplanationoflthef‘genericltypelbr[]
301 categorylofiweapon”dutlawed. ]

47 Welthereforelagree with[JudgelCovello'that[thel*copieslor[]
500 duplicate”provision [ bofl the Connecticutstatutelat issue herelis[]
601 sufficientlyldefinitefoSurviveldvoid-for-vaguenessichallenge.[

701 iv. “Version”[]

8L WelapplysimilarJlogicltoJourJanalysis Jofl /N ew [JYork’s[]
91 prohibition[JoflIsemiautomaticlIpistolsCithat(larel]“semiautomaticl]
1001 version[s]loflanldautomatic(tifle,[Shotgunlorfirearm.”!¢!(In [this[case,[
1100 ChieflJudgeSkretny held [that/the provision wasiinconstitutionally[
1200 vague,teasoning(that5‘anlordinarypersoncannot know [Wwhether[
1301 anylsinglelsemiautomaticlpistollis/a[‘version’loflan(@utomaticlone.”!62[]
141 ThelDistrict[Courtlalsolexpressed[¢concern(thatthellack [ oflcriteriall

1500 mightléncouragelarbitraryland(discriminatorylénforcement.!63[]

160 Weldisagree. [ The[SAFE Act’s[terminologyhas[been[uised [in[]
1700 multiplelstate[ and [ federall firearms[statutes, including[the(11994[]
180) federallassault-weaponsiban,lasCwelllaslin[government[reports,]
1900 judicialldecisions,/and [published (books.!**Plaintiffsthavelshown[no[]

161IN.Y.[Penalllaw [§265.00(22)(c)(viii).
12NYSRPA,Q90F.Supp.2d@t377.0]

163 [[dj
le4Defendants’Br.,No.14-36-cv,[dt81-83.[]
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111 evidencelofl¢confusionlarisingfrom [thislong-standingformulation.[!
200 ThoughUplaintiffs[JarelIcorrectthat,[Jas[lalJgeneral Jproposition,[]
300 repetitionl ! doeslInotllsavellallvaguellterm,[linl]thellparticular(]
4] circumstances! presented [here—repeated[usel forldecades, [ without!!
500 evidenceJofl imischiefl lor[Imisunderstanding—suggestsIthat[/thel]
6] languagellislJcomprehensible.[ |Further, /the ISAFE[]ActlIprovides![]
70 additionalmoticeloflprohibited [donductbylrequiringthelcreation(oflal
81 websitel/listing[JunlawfulllweaponsJand[]containing[]additionall]
91 information.!93[If,[in[fact,[as[the[District[Courtfears, this[languagel’
1001 resultsiinlarbitraryland [discriminatoryl[énforcement,(thosel¢harged [
1101 under(thelstatutelcan(and[should seek(tecourselinan[*aslapplied”[]
1200 challenge.[Weldannotlconclude,iowever,thattheprovisionlisvaguel]
1301 inlalll¢ircumstances or[permeated [With [Yyaguenesslonlits[face. [ Wel
1411 thereforeldeverse/somuchlofitheDistrict(Court’sjudgment/dsiholds(’
150 New YorkPenalllaw [§265.00(22)(c)(viii)void becauselofivagueness.[]

1607 v. “Muzzle Break” [

170 Finally,[] Chiefl] Judgel Skretny[ alsol] struckl] downl[] as[]
18] impermissibly vagueldaprovisionofNew [York’s[SAFE[Act/thatisted [
1900 amongprohibited [military-style(featuresisuch muzzlelattachments[]
2001 as[*alflashIsuppressor,[Imuzzlel break, 'muzzle[Icompensator,[ lor[]

210 threaded barrelldesigned foldccommodatelaflash [Suppressor,muzzlel

R RN NN RR RN RRARRARRRRA ]
166[N.Y.[Penaldlaw [§400.00(16-a)(b).[TheNew York(State Policeldlso]

maintains@felephonedinefol@answerthequestionsiofigunowners. Seel]
Defendants’Reply Br.,INo.14-36-cv,at26.]
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1] break,lormuzzle¢compensator.”![ All[partieslagreelthat/a¥muzzlel
200 brake”[dsCalfirearm Cattachmentthatieducesliecoil.CHowever, thel]
300 SAFElActimisspelled [thelferm [@sfmuzzlebreak.” [On [thebasis[0flthis[]
41 misspelling,lthe[IDistrict[JCourt[held [Ithe[Ireferences[ltollmuzzle]
500 “breaks”fobelinconstitutionally vague,reasoning/that®an(ordinary[]
61 personlcannot[belfinformedastolwhatlthel[State[commandslor[]
700 forbids.””167[]

8 Thisfis,inlourview,dan0verstatement.Becausethemisspelled [
9] homophone*muzzlelbreak”hasmolaccepted imeaning,[therelisno!]
1007 meaningfulltiskthatlapartylmighti¢onfuselthellegislature’siintent.[
1100 Further,itslplacementWwithin(a(listlofimuzzledttachmentsmakes/thel]
1200 misspelled [ferm’simeaningléven [c¢learer.['Whatlis[more, because/the
1301 adjacent(statutory(term [fmuzzle/compensator”is[Synonymous/with[]
141 muzzlellbrake, land[Ithusllindependentlylicovers[/thelIprohibited[]
1500 conduct,thisClssuellis ofllittleCmoment.[Nonetheless, vagueness[]
1601 doctrineltequiresionlythat(thelstatuteprovide[Tsufficiently [definitel]
1701 warninglas/tolthe[proscribed [conductiwhenmeasured byl¢common!]
180) understandinglJand [Jpractices.”'®[JThis[Iprovision[Jhas[ldone[lso.]
1900 Accordingly,weteverselsomuch ofitheDistrictiCourt’sjudgment(as(]
2001 holds[New[York[PenallLaw [§[265.00(22)(a)(vi)[unconstitutionally[
2100 vague.l]

166[N.Y.[Penaldlaw (§265.00(22)(a)(vi)[((emphasissupplied).[]
17INYSRPA,Q90F.[Supp.2d@tB377[(quoting [Cunney, 660F.3d [@t620).

18 MJnitedStatesv.[Farhane, (634 [F.3d 127,1391(2d [Cir.2011){internal ]
quotation marks@mitted ).l
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10 CONCLUSIONJ
20 O TolSummarize,Wwehold [@sfollows:[
30 (1)  ThelcoreprohibitionsBby New [Yorkland [Connecticut[ofT]
40 assault(Weaponsland[large-capacity (magazines(do/not[]
50 violatetheSecond [Amendment.[T]
60 (a) Welassumelthatthelimajority Cofltheprohibited [
70 conduct!] falls[ ] within[] thell scope!] ofl] Second [
8L Amendment[] protections.[] Thell statutes(] arel]
90 appropriatelylévaluated (inder[thel¢constitutionall]
1001 standard [ Jofl 1 “intermediate(/scrutiny”—that[lis,[]
110 whether[theylare[“substantially [ related [to[thel]
1217 achievement(] ofl] an[J important[] governmentall
130 interest.” []
140 (b) Becauselthe prohibitions/arelsubstantially (telated [
150 tolthelimportant/governmentallinterests/oflpublicl]
160 safety[! and[] crimel] reduction,[] theyll pass[]
1701 constitutionalmuster. (T
18(1 Welitherefore[IAFFIRM ['thelrelevant[ portionsloflithel
190 judgmentsiofitheWestern [District'ofINew [Yorkdnd [thel
200 Districtl lofl IConnecticutl linsofar(las[Ithey [ lupheld[ithel!
210 constitutionality [ofistate[prohibitions/onsemiautomaticl’]
22[] assaultiweaponsland large-capacity magazines.[]
230 (2) Wellold[lthat(thelispecific[ prohibition[lon[Ithel non-
24(] semiautomatic Remington (7615 fallswithin [the/scopelofl]
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10 Second [Amendment(protectionland [subsequently[fails(]
201 intermediatelscrutiny.[Accordingly,[we[REVERSE[that[!
30 limited [iportion [ofl ithe judgmentlofl ithe[IDistrict[ lofl]
41 Connecticut.[ In[ doingl 50, wel emphasizel thel limited [
50 natureloflourlholdinglwith[tespect tolthe[Remington ]
60! 7615, ln [thatlitmerely [feflectsthe presumption [dequired [
70 by(theSupremelCourtlin[Districtl ofl Columbialv.[Heller![
801 that[the[Second [Amendment[extendstolalllbearablel]
90 arms, and [that[theState, by[failing[toljpresentlany[]
1001 argumentlatlallifegarding(this(weaponlor others(likelit,[ !
110 has(failed [ltol[lrebutlthatlIpresumption. |Welldol[notl!
1217 forecloselthepossibility [that[States ¢could [in [the[futurel!
1301 presenti@videnceltolsupportisuchlalprohibition.(!
140 (3) New[York’s[seven-roundloadlimitldoes nhotlsurvivell
150 intermediatescrutinylin[thelabsencelofiequisite Hecord [
160 evidence and alsubstantialrrelationship [between[thell
1700 statutoryprovisionland [important(state(safety[interests.[]
18[1 Weltherefore[ AFFIRM the judgment oflthe[ Western!(!
1907 Districtlof[New [ Xorklinsofarlas[itheld [this[provision[]
2001 unconstitutional.[
210 (4) Noll challenged] provisionl] inl[l either[] statutel] is[]
22[] unconstitutionally vague.lAccordingly,(we AFFIRM [the[
230 judgments(Jofl ithe[IDistrict[lofl/Connecticutl land[Jthel]
24(] Western [ Districtlof[New [ York [insofarlas[theyldenied [!
2501 vagueness[]challenges(Jtoll provisions]involving[lthe
26 capacitylofltubular(inagazines, *“copieslor(duplicates,”[!
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U
10 orJallfirearm’s[Jability[1to[]“belIreadily Irestored [Jor[]
20 converted.”[We REVERSE(thejudgment/ofithe[Western (!
30 District lofl New [[York [insofar [ las[lit[ found[llanguagel
47 pertaining[to*versions”and [ *“muzzle breaks”[to[be]

50 unconstitutionally vague.[
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