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HAWAII, as a sub-agency of the State
of Hawaii and WILLIAM P. KENOI in
his capacity as Mayor of the County of
Hawaii; and the Hilo County Police
Department, as a sub-agency of the
County of Hawaii and HARRY S.
KUBOJIRI in his capacity as Chief of
Police; JOFIN DOES 1-25; JANE
DOES 1-25; CORPORATIONS 1-5,
AND DOE ENTITIES 1-5,

Defendants-Appellees.

AMICUS CURIAE STATE OF HAWAII’S
RESPONSE TO PLAINTIFF YOUNG’S MOTION TO
STRIKE “AMICUS” BRIEF OF STATE OF HAWAII

Plaintiff Young’s motion to strike the State of Hawaii’s amicus brief (in

support of County of Hawaii Defendants-Appellees, and in support of affirmance)

is baseless. First, FRAP 29(a) is unambiguously clear that a state may file an

amicus brief without leave of court or consent of the parties.1 The plain language

of that rule supports rejection of Plaintiffs motion.

Moreover, the reason the State of Hawaii did ~ file a Answering Brief as a

party is because, as noted in footnote 1 of our amicus brief, the State of Hawaii

(along with its Governor and Attorney General) was dismissed below as a party

defendant on immunity grounds. Clerk’s Record 42 at 9-14. And, equally

importantly, Plaintiff Young did ~ challenge that immunity dismissal of the State

1 FRAP 29(a) reads in relevant part: “a state may file an amicus-curiae brief

without the consent of the parties or leave of court.”
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of Hawaii (or of its Governor and Attorney General) on appeal.2 Thus, the State

of Hawaii, after its dismissal below on immunity grounds, and Young’s failure to

appeal that dismissal, was and is no longer a regular parry to this appeal. Parties

file Answering Briefs, and Hawaii is no longer a regular party. (Nor is any other

State entity or state official -- e.g., the Governor or the Attorney General -- a

regular party to this appeal, for the same reason.).3

Accordingly, the State of Hawaii -- no longer a party to the appeal -- was

fully entitled to participate instead as an amicus curiae, and may, under FRAP

29(a), file an amicus brief without consent of the parties, or leave of court (because

it is a “state”). And under FRAP 29(e), the time for filing such an amicus brief is

“no later than 7 days after the principal brief of the party being supported is filed.”

Thus, Hawaii’s amicus brief, electronically filed on May 31, 2013 -- which is

2 $çç Opening Brief (Ninth Circuit Docket entry No. 6), especially pp. 1-2 (entire

brief, including statement of issues, does not challenge dismissal of State
defendants on immunity grounds). See Peterson v. California, 604 F.3d 1166,
1171 n.4 (9th Cir. 2010) (issues not discussed in brief, even if raised in statement
of issues, are waived).

~ Moreover, it is not apparent what the former State parties (i.e., the State of

Hawaii, its Governor, and its Attorney General) would have argued in a party
Answering Brief. They certainly would not have argued about the correctness of
the immunity dismissal, because that issue is not before this appellate Court
(plaintiff having not appealed that ruling). Nor would it seem appropriate for the
former State parties to address the constitutional issues when the constitutional
claims no longer run against them as defendants (the claims against the former
State parties as defendants having been dismissed below on immunity grounds,

no appeal having been taken of that immunity-based dismissal).

2
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exactly 7 days after the County of Hawaii Defendants-Appellees filed their

Answering Brief on May 24, 2013 -- is timely filed.4

Moreover, as an amicus curiae, it would be counter to Ninth Circuit policy to

require the State of Hawaii to file its amicus brief on the same day as the party it is

supporting (which plaintiff demands), because generally “amici briefs should not

repeat arguments or factual statements made by the parties.” Circuit Advisory

Committee Note to Rule 29-1. Requiring amicus curiae State of Hawaii to file on

May 24, 2013, the same day the County of Hawaii Defendants-Appellees filed

their Answering Brief would make it difficult for amicus curiae State of Hawaii to

avoid “repeat[ingj arguments or factual statements made by the parties.”

Accordingly, as an amicus curiae, the State of Hawaii properly and timely

filed its amicus brief on May 31, 2013, 7 days after the County of Hawaii

Defendants-Appellees’ brief was filed, in compliance with FRAP 29(e).

~ It should be noted that the State former parties (State of Hawaii, Governor, and

Attorney General) did not request an extension of time to file an Answering Brief,
on April 2, 2013, despite the streamlined request of the County of Hawaii parties
seeking an extension of time apparently indicating otherwise. See wording of 9th
Cir. docket entry (Dkt.) 18 (wrongly indicating that the State parties had also
sought an extension of time). The County parties were not authorized to make any
such extension request on behalf of the State of Hawaii parties, and the County
parties’ attorney made that very clear in his next-day April 3, 2013 letter to the
Clerk, explaining that the prior day’s streamlined request by the County defendants
“was not intended to reflect ... a request by any other party ... for expedited
extension of time.” Letter dated April 3, 2013 (Dkt. 21). The State former parties,
of course, had no reason to seek an Answering Brief extension as they, as non
parties on appeal, were not going to file an Answering Brief.

3
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The Ninth Circuit has made clear that even named State officials who

affirmatively seek dismissal on immunity grounds in the trial court, and are

dismissed, may nevertheless come back in on appeal pursuant to 28 U.S.C. §

2403(b), to argue in defense of the constitutionality of challenged state statutes.

See Yniguez v. State of Arizona, 939 F.2d 727, 739-40 (9th Cir. 1991) (allowing

Arizona Attorney General, despite having successfully sought his dismissal from

the case below on immunity grounds, to nonetheless participate and argue on

appeal in defense of the constitutionality of the challenged Arizona statute). This

is perfectly analogous to the situation in the case at bar, where the State of Hawaii

(and its Governor and Attorney General), successfully sought dismissal below on

immunity grounds, and the State now wishes to argue on appeal, as an amicus, in

support of the constitutionality of the challenged state gun-related statutes.

Indeed, the Ninth Circuit in Yniguez gave the “intervening” State Attorney

General a role equivalent to an amicus curiae, by making clear that the Attorney

General (who had successfully sought his dismissal below), although allowed to

fully argue on appeal in defense of the constitutionality of the state statute, was not

a “party,” and thus could not, for example, himself file an appeal. Id. at 740. The

Arizona Attorney General was thus allowed back in as a non-party only entitled to

argue on appeal in defense of constitutionality -- a role virtually identical to being

allowed in on appeal as an amicus curiae. In short, the kind of limited

4
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“intervention” on appeal Yniciuez allows under 28 U.S.C. § 2403(b) for state

parties who successfully sought dismissal below is the legal and practical

equivalent to those former parties being allowed to file an amicus curiae brief on

appeal. ~

It is, therefore, even more clear that the State of Hawaii should not, on

appeal, be deemed a “party” required to file a party’s brief (here, an Answering

Brief) on May 24, 2013, when Yniquez indicates that an entity that successfully

sought its dismissal below -- like the State of Hawaii in this case -- is not a

“party.” This is certainly the case here, where plaintiff does ~ appeal the State

of Hawaii’s dismissal on immunity grounds.6

For the above reasons, the State of Hawaii is properly an amicus curiae; and

timely filed its amicus brief. Plaintiff-Appellant Young’s motion to strike Hawaii’s

amicus brief, therefore, should, respectfully, be denied.

~ Plaintiff Young should especially not complain because the State of Hawaii, by

filing as an amicus curiae only, subjected itself to a page or word limit half that of
a party. See FRAP 29(d).

6 See footnote 2, supra. The Ninth Circuit in Yniguez made abundantly clear, of

course, and even Plaintiff Young does not dispute, that the State of Hawaii, despite
having successfully sought dismissal below, is entitled to present argument on
appeal in defense of the constitutionality of Hawaii’s gun laws. Yniquez. 939 F.2d
at 739 (“the simple fact is that unless we allow the Attorney General to make his
argument we will have to pass judgment on the constitutionality of a provision
of Arizona law without hearing the views of the state of Arizona.”).

5
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DATED: Honolulu, Hawaii, June 4, 2013.

Is! Girard D. Lau
GIRARD D. LAU
Solicitor General of Hawaii
KIMBERLY TSUMOTO GUIDRY
First Deputy Solicitor General
ROBERT T. NAKATSUJI
Deputy Solicitor General

Attorneys for Amicus
Curiae State of Hawaii

6
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CERTIFICATE OF SERVICE

I certif~’ that on, June 4, 2013, I electronically filed the Amicus Curiae State

of Hawaii’s Response to Plaintiff Young’s Motion to Strike “Amicus” Brief of State

of Hawaii with the Clerk of the Court for the United States Court of Appeals for

the Ninth Circuit by using the appellate CMJECF system.

DATED: Honolulu, Hawaii, June 4, 2013.

Is! Girard D. Lau
GIRARD D. LAU
Solicitor General of Hawaii
KIMBERLY TSUMOTO GUIDRY
First Deputy Solicitor General
ROBERT T. NAKATSUJI
Deputy Solicitor General

Attorneys for Amicus
Curiae State of Hawai
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