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STATEMENT OF INTEREST OF AMICI CURIAE 

 Amici are all organizations with members who are law enforcement officers 

or who support law enforcement officers and agencies.  Individual descriptions of 

amici are contained in the Motion for Leave to File accompanying this brief.  

Amici believe that the perspective of front line law enforcement personnel and law 

enforcement organizations should be of assistance to this court in evaluating 

whether any interest in public safety is actually served by Maryland’s bans on 

certain firearms and magazines. 

SUMMARY OF ARGUMENT 

The constitutionality of Maryland’s “assault weapons” ban depends 

critically on whether the banned firearms are fundamentally different from 

ordinary semi-automatic rifles that are possessed in many millions by law-abiding 

citizens for lawful purposes.  They are not.  They function in the same manner as 

other semi-automatics and are not fully automatic machine guns.  Banning them at 

the federal level from 1994 to 2004 had no effect on violent crime. 

Attempts to characterize these banned weapons as nearly equivalent to fully 

automatic machine guns are based on flimsy evidence.  The U.S. Army recognizes 

that the rate of fire by fully automatic M-16s is much faster than semi-automatic 

fire.  The divide between fully automatic weapons and semi-automatic rifles is 

fundamental, and has long been recognized by the National Firearms Act of 1934 
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and by the Supreme Court.  The fact that some semi-automatics were temporarily 

regulated by four states does not establish a “historical tradition” of such 

regulation.  Instead, attempts to demonize so-called “assault weapons” were a 

calculated effort at exploiting confusion between semi-automatics and machine 

guns based on a similar military appearance. 

Firearms such as the AR-15 platform are suitable both for home defense by 

citizens and for use by law enforcement.  The reasons they are suitable include 

ammunition of adequate but not excessive power, accuracy, maneuverability, 

modest recoil, and less risk to bystanders.  For those reasons, many law 

enforcement officers privately possess such rifles for home defense. 

The banned firearms are not used disproportionately in mass shootings.  The 

studies relied upon by Defendants and their amici focus on a tiny slice of such 

shootings and suffer from severe flaws.  FBI data show that homicides using rifles 

have actually decreased substantially over the same time period that many millions 

of the banned firearms were increasingly possessed by citizens. 

The use of rifles of any kind in killings of law enforcement officers is rare.  

Furthermore, killings of officers by rifles have not increased over the same period 

of time that AR-15 platform rifles have become increasingly possessed by citizens 

for lawful purposes. 
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ARGUMENT1 

Defendant’s Petition for Rehearing En Banc (“Pet.”) states that the statute 

was enacted to further the State’s “paramount interest in the protection of its 

citizenry and the public safety.” Citing Slip Op. at 82 (King, J., dissenting).  Pet. 2, 

14.  It further claims that banning “particularly dangerous firearms and magazines 

with features designed for military applications, not self-defense, will advance 

Maryland’s interests in protecting its citizens . . . .” Id. at 14. 

 However, the statute’s bans will have no effect on public safety, because the 

firearms banned by Maryland are not more dangerous than other semi-automatic 

rifles, other long guns, or handguns; they are suitable for home defense as well as 

for law enforcement purposes; they are not disproportionately used in mass 

shootings; and they are rarely used to attack law enforcement officers. 

I. THE FIREARMS THAT MARYLAND BANS ARE NOT MORE 
DANGEROUS OR LETHAL THAN ORDINARY LONG GUNS OR 
HANDGUNS.   

 
A. The banned firearms are not machine guns and are not different 

from other semi-automatics. 
 
 The Petition contends that: 
 

In 1994, Congress concluded that assault weapons, as a net effect of 
their military combat features, have a “capability for lethality—more 

                                                            
1 No party’s counsel authored this brief in whole or in part. No party or party’s 
counsel, and no person other than amici, their members, or their counsel, 
contributed money that was intended to fund preparing or submitting this brief. All 
parties have consented to the filing of this brief.   
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wounds, more serious, in more victims—far beyond that of other 
firearms in general, including other semiautomatic guns.” Slip Op. at 
69 (King, J., dissenting) (quoting H.R. Rep. 103-489, at 18-20). 

 
Pet. 3-4.  One Congressional report may have said that, but it is a political 

statement, and the fact that it is contained in a House report does not make it true. 

To the contrary, Congress concluded the opposite in 2004 when, after ten years’ 

experience with the federal “assault weapons” ban, Congress allowed it to expire.  

There was no discernable effect on violent crime when the ban was enacted, nor 

when it expired.2 

The dissent characterizes the banned firearms as “exceptionally lethal 

weapons of war.”  Dissent at 68.  That is untrue because they are not weapons of 

war,3 and they are not exceptionally lethal.  The reason why “assault weapons,” as 

Maryland defines them, are not more dangerous or lethal than other semi-

                                                            
2 See Christopher Koper et al., An Updated Assessment of the Federal Assault 
Weapons Ban: Impacts on Gun Markets and Gun Violence, 1994-2003 (2004). 
Professor Koper and his co-authors concluded that ten years after the ban on 
magazines was imposed, “the ban has not yet reduced the use of [large capacity 
magazines] in crime….”  Id. at 2. They also opined that: “Should it be renewed, the 
ban’s effects on gun violence are likely to be small at best and perhaps too small 
for reliable measurement.” [Assault weapons] were rarely used in gun crimes even 
before the ban. Id. at 3. (emphasis added) 
3 No known national military force uses semi-automatic rifles as its main military 
rifle; all self-loading rifles are either fully automatic or select-fire.  Edward C. 
Ezell, SMALL ARMS OF THE WORLD: A BASIC MANUAL OF SMALL ARMS 6-843(12th 
ed. 1990) (containing descriptions by country). 
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automatic rifles4 is that they are no different.     

 As the panel opinion accurately notes: 

To fire a semi-automatic rifle, the shooter must pull the trigger each 
time he wishes to discharge a round of ammunition. In other words, a 
semi-automatic rifle fires “only one round with a single trigger pull....  
To fire a subsequent round, the trigger must be released and pulled 
again.” J.A. 2254. By contrast, an automatic rifle, like an M-16, will 
continuously discharge rounds “for as long as the trigger [is depressed 
or] until the magazine is empty.” Id. at 2254-55. 

 
Slip Op. 7-8, n. 1; see also 26 U.S.C. § 5845(b) (definition of machine gun).  The 

semi-automatics banned by Maryland are not “fully automatic”; that is, they are 

not machine guns.  Instead, like all firearms that are not fully automatic—whether 

semi-automatic rifles, semi-automatic pistols, revolvers, semi-automatic shotguns, 

pump action shotguns, bolt-action rifles, slide action rifles, or lever action rifles—

the operator pulls the trigger once, and the gun goes bang once. 

 In Staples v. United States, 511 U.S. 600, 603 (1994), the Supreme Court 

recognized the fundamental distinction between fully automatic firearms (machine 

guns) and semi-automatics: 

The AR-15 is the civilian version of the military's M-16 rifle, and is, 
unless modified, a semiautomatic weapon. The M-16, in contrast, is a 
selective fire rifle that allows the operator, by rotating a selector 
switch, to choose semiautomatic or automatic fire. 

 

                                                            
4 In terms of numbers of firearms in circulation, those defined as “assault weapons” 
by Maryland are overwhelmingly rifles.  Only two very rare shotguns are so 
classified.  The handguns so defined are also uncommon, and form only a minute 
percentage of handguns in use by civilians and law enforcement. 
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 As the Staples court observed, machine guns are heavily regulated and must 

be registered with the federal government under pain of severe penalties.  Id. at 

602-03.5  However, “guns generally can be owned in perfect innocence.” Id. at 

611.  Apart from machine guns and a few other items regulated by the National 

Firearms Act, AR-15s are among those firearms that “traditionally have been 

widely accepted as lawful possessions . . . .” Id. at 612. 

B. The distinction between machine guns and semi-automatics is 
fundamental, and semi-automatics have traditionally been free 
from regulation. 

 
 The difference between fully automatic machine guns and ordinary semi-

automatic rifles is not “slight,” as the dissent contends.  Dissent at 70. The 

frequently recycled comment that semi-automatic rifles can be fired nearly as 

quickly as fully automatic rifles is untrue, and is based on flimsy evidence.  

Maryland contends that ““semi-automatics still fire almost as rapidly as 

automatics,” citing Heller v. District of Columbia, 670 F.3d 1244, 1263 (D.C. Cir. 

2011) (“Heller II”).  MD Opening Br. at 4.  Relying on the same source, Maryland 

further states that “[a]utomatic firing of all the ammunition in a 30-round magazine 

takes 2 seconds, whereas a semiautomatic rifle can empty the same magazine in 

                                                            
5 Even though machine guns have historically been considered in a different class 
from semi-automatic rifles, it is not illegal under federal law for citizens to possess 
them.  They simply must be registered.  Only a handful of states generally ban 
machine guns, though some require a permit.  Maryland allows machine guns, but 
requires that they be registered.  Md. Code Ann., Crim. Law § 4-403(c)(1). 
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approximately 5 seconds. Id.” The dissent uncritically repeats the claim that 

“automatic firing of all the ammunition in a thirty-round magazine takes two 

seconds, whereas a semiautomatic rifle can empty the same magazine in about five 

seconds.”  Dissent at 70. 

 But where did this claim originate?  In the district court proceedings from 

which the appeal in Heller II  resulted, the District of Columbia placed no evidence 

in the record whatsoever—no testimony, no exhibits, no declarations, no 

depositions, no documents at all.  The Heller II court derived this finding from a 

District of Columbia Committee Report, not in evidence, which contained the 

above unsworn assertion by an attorney and lobbyist, Brian J. Siebel,6 for the anti-

Second Amendment Brady Center to Prevent Gun Violence.  JA 1150.  This 

statement was not footnoted.  

However, the statement can be traced to another Brady Center publication, 

also authored by Mr. Siebel, called Assault Weapons: “Mass Produced Mayhem” 

(2008).  JA 1534. That publication contained the same statement, and offered as its 

source a 1992 article by a staff attorney for the Legal Action Project at the Center 

to Prevent Handgun Violence in Washington, D.C.  See Judith Bonderman, In 

Search of Justice: Compensation for Victims of Assault Weapon Violence, 20 

                                                            
6 Mr. Siebel is not himself a firearms expert.  According to the Huffington Post, he 
engaged in policy advocacy and lobbying in Washington, D.C., before taking up 
his present occupation as a realtor.  http://www.huffingtonpost.com/brian-j-siebel/  

Appeal: 14-1945      Doc: 124            Filed: 04/15/2016      Pg: 27 of 50



 

8 
 

PRODUCT SAFETY & LIABILITY REP. 662 (June 26, 1992).  That article in turn cited 

a gun control advocacy piece by a police chief in San Jose, California.  After some 

unknown model of an UZI was used in a crime, the author stated that: 

we tested it on our police firing range. Fully automatic, the weapon is 
illegal; it fired a 30 round clip in slightly less than two seconds. On 
semiautomatic, it fired the same clip in five seconds. These weapons 
are defined as rifles and purchased legally…. 

 
Joseph D. McNamara, The Need for Gun Control: Developing a Rational, National 

Firearms Policy, THE POLICE CHIEF 26 (Mar. 1988). 

 So, the centerpiece of the assertion that semi-automatics shoot almost as fast 

as fully automatics is based on one anecdotal “test” conducted on one gun, with no 

information about the caliber, the skill of the person firing semi-automatically, the 

reliability of the timing procedures, the specific model used for testing, or any 

other particulars to judge the accuracy of the test.  Determinations by courts that 

affect the constitutional rights of citizens should not be based on uncritical 

acceptance of fifth hand, unverified, anecdotal reports. 

 In contrast, the U.S. military does not consider the rate of fire in semi-

automatic mode to be remotely comparable to fully automatic fire by M-16s or 

M4s.  As stated in the U.S. Army training manual Rifle Marksmanship, the 

“Maximum Effective Rate of Fire (rounds per min)” in semiautomatic for the M-4 
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and M16A2 rifles is 45 rounds per minute,7 not even close to the claimed 30 

rounds in five seconds. In other words, a semiautomatic rifle can effectively fire 

one round per one and one-third second, not six rounds per second. 

 This essential difference is why both Staples and the National Firearms Act 

of 1934 recognize the bright-line distinction traditionally drawn between fully 

automatic and semi-automatic rifles.  Nevertheless, the Everytown for Gun Safety 

brief (Doc. 86-1) (“Everytown Br.”) argues that there is “a century-old line of 

semiautomatic-weapon regulations—some of which were even more restrictive 

than Maryland’s law,” and that Maryland’s statute “is thus consistent with our 

‘historical tradition,’ and constitutional under Heller.”  Everytown Br. 4-5.  That 

brief further contends that states imposed “restrictions on semiautomatic rifles 

since they were first developed at the turn of the twentieth century, “often 

                                                            
7 DEP’T OF THE ARMY, FM 3-22.9, RIFLE MARKSMANSHIP: M16-/M4-
SERIES WEAPONS 2-1 (2008). The Army considers that in fully automatic mode 
the maximum effective rate of fire of the M16A2 and A3 series, and the M4 series, 
to be 150-200 rounds per minute, approximately four times as fast as in semi-
automatic mode.  This is especially true when one considers that the cyclic rate 
(the maximum speed at which a fully automatic machine gun can expel projectiles 
without accounting for reloading time) is approximately 700-900 rounds per 
minute for the M16 and its fully automatic variants.  Id. at 2-1.   Other machine 
guns have cyclic rates that are even higher.  For example, the electrically powered 
M134 Minigun, which is legal for civilians to own under federal law and under 
state laws that allow machine gun ownership, can have a cyclic rate of 6,000 
rounds per minute; that is, 100 rounds per second.  
http://www.militaryfactory.com/smallarms/detail.asp?smallarms_id=243 
Differences in operation between fully automatic machine guns and semi-
automatics are not “slight,” as the Dissent contends, but fundamental. 
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regulating them—along with fully automatic weapons—as ‘machine guns’.”  Id. at 

5. 

 However, that brief cites only four states (Rhode Island, California, 

Minnesota, and Ohio)8 as having restrictions on semi-automatics, and all but one of 

the four state statutes (Minnesota in 1940) were passed in the seven years just prior 

to the passage of the National Firearms Act of 1934, which placed a national 

registration requirement on fully automatic machine guns.  All of these statutes 

were ultimately repealed.9 

Rhode Island’s statute passed in 1927 banned any “any weapon which 

shoots more than twelve shots semi-automatically without re-loading.”  Act of Apr. 

22, 1927, ch. 1052, §§ 1. 4, 1927 R.I. Acts & Resolves 256, 256-57.  That statute 

was considerably loosened in 1959 (see Kopel, History at 865 and n. 132), and was 

repealed entirely by replacing it with the federal definition of machine gun. Id. at 

865 and n. 133). 

                                                            
8 The brief also cites a license requirement in Florida “to carry or own a 
Winchester or other repeating rifle.”  Lever action rifles such as the Winchesters 
were first produced in great numbers during the latter third of the nineteenth 
century.  They were not semi-automatics, and were commonly known as 
“repeaters” or “repeating rifles.”  The company that made Winchester lever action 
rifles was known as “Winchester Repeating Arms Company”, and its lever action 
rifles were called “Winchester repeating rifles.”  R.L. Wilson, WINCHESTER: AN 

AMERICAN LEGEND 22, 25, 31 (1991).  Semi-automatic rifles were not 
commercially available in 1893. JA 2255-56.  
9 For a more complete discussion of the Rhode Island ban and Ohio license 
restriction, see David B. Kopel, The History of Firearm Magazines and Magazine 
Prohibitions, 78 ALBANY L. REV. 864-66 (2015) (“Kopel History”). 
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Ohio did not ban semi-automatics in its 1933 law, but instead required a 

permit for the possession or sale of a semi-automatic firearm with a capacity of 

more than eighteen rounds.  Id. at 865 and n. 134, citing Act of Apr. 8, 1933, No. 

166, sec. 1, §§ 12819-3, -4 1933 Ohio Laws 189, 189.  In 1971, the ammunition 

capacity limit for a permit was raised to 32 rounds and an exemption added for .22 

caliber ammunition.  Kopel, History at 865 and n. 135.  Ultimately, this statute was 

also repealed.  Id. at 865 and n. 139. 

The Everytown brief states that “[I]n 1933, California made it a felony to 

‘possess[] . . . any firearms of the kind commonly known as a machine gun,’ 

defined as any firearm ‘which [is] automatically fed after each discharge.’” (citing 

“1931 Cal. Acts 1000”).   Everytown Br. 5.  In fact, California passed its machine 

gun law in 1927, which required fully automatic operation for a firearm to be 

considered a machine gun:  “The term machine gun as used in this act shall be 

construed to apply to and include all firearms known as machine rifles, machine 

guns or submachine guns capable of discharging automatically and continuously 

loaded ammunition of any caliber in which the ammunition is fed to such gun from 

or by means of clips, disks, drums, belts or other separable mechanical device.”  

1927 Statutes of California 938, Ch. 552, § 2 (emphasis added).  In 1933, the 

definition was changed to include not only fully automatic firearms, but also some 

semi-automatics.  Contrary to the Everytown brief, “machine gun” was not 
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“defined as any firearm ‘which [is] automatically fed after each discharge.’”  That 

would include all semi-automatics.  Instead, the definition of machine guns as fully 

automatic firearms was retained, and language was added to also include “firearms 

which are automatically fed after each discharge from or by means of clips, discs, 

drums, belts or other separable mechanical device having a capacity greater than 

ten cartridges.”  1933 Statutes of California 1169, 1170, Ch. 450, § 3 (emphasis 

added).  So, the definition applied only to semi-autos that were actually equipped 

with feeding devices holding more than ten rounds.  Under the existing technology 

of the day, this would have affected very few semi-automatics.  The law including 

some semi-automatics was repealed in 1965, when the definition of machine gun 

was modified to include only firearms that discharge more than one shot by a 

single function of the trigger.  1965 Statutes of California 913, Ch. 33, § 1. 

Minnesota considered semi-automatics to be “machine guns” only if the 

guns had been altered from the form in which the manufacturer had produced them 

to allow additional magazine capacity.  1957 Minnesota Statutes § 616.45.  That 

section was repealed in 1963, and replaced with a fully automatic machine gun 

definition in 1963.  See 1965 Minnesota Statutes § 609.67 (reflecting 1963 

change). 

Repealed statutes from a mere four states do not constitute a “historical 

tradition” of regulating semi-automatics, as Everytown contends.  Everytown Br. 
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4-5. 

In the years leading up to the National Firearms Act of 1934, there was 

considerable debate at both the national and state levels regarding whether 

restrictions should be placed on various types of firearms.  These included semi-

automatics and handguns in general.  But the national consensus that evolved was 

only to regulate fully automatic firearms, plus a few more items such as short-

barreled shotguns.10 

 So-called “assault weapons” are merely a subset of semi-automatics, hand-

picked not because of their function, but because their military appearance is more 

likely to scare the public.  As Justice Thomas has noted, “Prior to 1989, the term 

‘assault weapon’ did not exist in the lexicon of firearms. It is a political term, 

                                                            
10 The contention that the National Rifle Association in 1932 supported a bill for 
the District of Columbia classifying semi-automatics that could shoot twelve 
rounds as a machine gun is disingenuous.  Everytown Br. 6.    As noted, the public 
debate on what might be considered a machine gun, and the appropriate 
terminology, was rapidly evolving at that time.  In 1934, that debate was resolved 
at the federal level by passage of the National Firearms Act.  The NRA, through 
the testimony before Congress of its President, Karl Frederick, opposed any 
definition of machine gun that would include semi-automatics.  Instead, Mr. 
Frederick testified: 
 

The distinguishing feature of a machine gun is that by a single pull of 
the trigger the gun continues to fire as long as there is any ammunition 
in the belt or in the magazine. Other guns require a separate pull of the 
trigger for every shot fired, and such guns are not properly designated 
as machine guns. 

 
Testimony of Karl Frederick, Hearings Before the Committee on Ways and Means, 
73rd Cong., 2d Sess. 40 (Apr. 18, 1934). 
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developed by anti-gun publicists.” Stenberg v. Carhart, 530 U.S. 914, 1001 n.16 

(2000) (Thomas, J., dissenting) (quoting Bruce H. Kobayashi & Joseph E. Olson, 

In Re 101California Street, 8 STANFORD LAW & POLICY REV. 41, 43 (1997)). 

In 1988, Josh Sugarmann, a handgun control activist, explained why it 

would be easier to demonize certain semi-autos based on their appearance and 

other extraneous factors: 

[H]andgun restriction is simply not viewed as a priority. Assault 
weapons . . . are a new topic. The weapons' menacing looks, coupled 
with the public's confusion over fully automatic machine guns versus 
semi-automatic assault weapons—anything that looks like a machine 
gun is assumed to be a machine gun—can only increase the chance of 
public support for restrictions on these weapons. 
 

Josh Sugarmann, ASSAULT WEAPONS AND ACCESSORIES IN AMERICA, unpaginated 

Conclusion (1988) (emphasis added). Mr. Sugarmann also conceded that the 

“assault weapons” that he wanted to ban were indistinguishable (except by 

appearance) from ordinary semiautomatics: 

Defining an assault weapon—in legal terms—is not easy. It's not 
merely a matter of going after guns that are "black and wicked 
looking."… [I]t's extremely difficult to develop a legal definition that 
restricts the availability of assault weapons without affecting 
legitimate semi-automatic guns. 
 

Id.  That is because there is no functional difference between ordinary semi-

automatic rifles and those that gun control advocates want to ban as so-called 

“assault weapons.” 

  

Appeal: 14-1945      Doc: 124            Filed: 04/15/2016      Pg: 34 of 50



 

15 
 

  

II. THE MODERN SPORTING RIFLES BANNED BY MARYLAND 
ARE SUITABLE FOR HOME DEFENSE AND LAW 
ENFORCEMENT PURPOSES.  

 
The Brady Center asserts that the banned firearms are “especially ill-suited 

for what the Supreme Court has called the ‘core protection’ of the Second 

Amendment, the ‘defense of hearth and home,’ District of Columbia v. Heller, 554 

U.S. 570, 634–35 (2008).” Brady Reh. Br. 2.  The fact that many millions of these 

firearms are possessed by law-abiding citizens for lawful purposes is enough to 

refute that statement. 

 AR-15 platform rifles are preferred by law enforcement for several 

important reasons, and the reasons many civilians prefer them for home defense 

are similar.  See generally JA 2176-83.  A training course in the Patrol Rifle (AR-

15) for Massachusetts Municipal Police points out advantages of that rifle in a 

number of common circumstances.  The materials for the course state that: 

The [AR-15] rifle is a superior tool. It allows the officer to either 
stand off from the threat or, if the situation requires, advance to the 
threat with the confidence that the tool in their hands can deal with 
almost any perceived threat. 
  

Massachusetts Municipal Police Training Committee, BASIC FIREARMS 

INSTRUCTOR COURSE:  PATROL RIFLE 3 (2007). 

After noting that the AR-15 platform has sufficient power and “a larger 

magazine capacity than our service pistol or shotgun,” the course manual states 
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that “The longer sight radius makes it potentially a more accurate weapon which 

lowers the liability to the department.”  Id.  The .223 (5.56 mm) round for which 

most AR platform rifles are chambered also is adequate but not too powerful for 

home defense, and additional rounds may sometimes be needed by civilians as 

well.  The longer sight radius and increased accuracy provide the same benefit to 

civilians as to law enforcement. 

AR-15 platform firearms are generally lighter in weight and shorter than 

traditional wood-stocked hunting rifles or most shotguns.  That makes them more 

maneuverable, for both law enforcement officers and civilian home defense, inside 

rooms and hallways.  JA 2182. 

The .223 round for which most AR-15 platform rifles are chambered is on 

the low to intermediate side of the power range for rifle cartridges.  Thus, recoil is 

less than with more powerful rifle cartridges. JA 2263.  If the firearm is equipped 

with a flash suppressor, temporary blindness in dark conditions will be reduced and 

safety increased.  JA 2264. 

Because of the relatively light projectile fired in most AR-15s, there is less 

risk of overpenetration of walls than with heavier bullets or heavy shotgun 

buckshot, thus minimizing risk to bystanders.  JA 2263.  This is an important 

consideration in law enforcement work, and to citizens acting in defense of their 

homes where there may be other family members present.  
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For these reasons, large numbers of law enforcement officers purchase AR-

15 platform or AK pattern rifles for their own private ownership at home.  

According to a large scale survey conducted by the National Shooting Sports 

Foundation (“NSSF”), 11% of private owners of modern sporting rifles or MSRs (a 

category that includes AR-15 and AK pattern rifles) had a law enforcement 

background. NSSF, MODERN SPORTING RIFLE (MSR) COMPREHENSIVE 

CONSUMER REPORT 12 (2013).   Of these, half were active law enforcement 

officers, and half were retired.  Id.  For respondents with a military or law 

enforcement background, “home defense” was the second most important reason 

(8.35 on a scale of 10) for owning an MSR, just slightly lower than “recreational 

target shooting” (8.86).  Id. (unpaginated cross-tabulation tables).  

Despite the claims that the banned firearms are “weapons of war” that are 

designed to “slaughter” people, the truth is more mundane:  the banned firearms 

are just a subset of ordinary semi-automatic rifles, and are owned and used by 

many millions of law-abiding citizens and thousands of law enforcement agencies 

and officers for lawful purposes. 

III. THE BANNED FIREARMS ARE NOT USED DISPROPORTION-
ATELY IN MASS SHOOTINGS. 

 
The dissent from the panel opinion states, without citation, that “assault 

weapons are used disproportionately to their ownership in mass shootings….”  

Dissent at 70.  Appellees’ Brief before the panel referenced an “investigation” by 

Appeal: 14-1945      Doc: 124            Filed: 04/15/2016      Pg: 37 of 50



 

18 
 

Mother Jones magazine of 62 mass public shootings purporting to show that “21% 

of the incidents involved an assault rifles and more than half of the perpetrators 

possessed assault weapons, LCMs, or both.”  Appellees’ Br. at 20-21.  The Petition 

for Rehearing claims that “both assault weapons and large capacity magazines are 

over-represented in public mass shootings . . . .”  (citing dissent at 70).  The amicus 

brief of the Brady Center to Prevent Gun Violence in support of rehearing (Doc. 

No. 85-1) (“Brady Reh. Br.”) also references this “investigation” to claim that of 

“the 62 mass shootings that occurred in the United States from 1982 to 2012, 33 

involved assault weapons, high-capacity magazines, or both.” (citing Mark 

Follman et al., More Than Half of Mass Shooters Used Assault Weapons and 

High-Capacity Magazines, Mother Jones (Feb. 27, 2013), 

http://www.motherjones.com/politics/2013/02/assault-weapons-high-

capacitymagazines-mass-shootings-feinstein (“Mother Jones 2013”).11 Brady Reh. 

Br. 6.  Maryland’s Supplemental Brief (“MD Supp. Br.”) contends that data 

gathered by Mother Jones since 2012 (“Mother Jones 2016”) shows that of 13 

mass public shootings, five involved “assault weapons.”12  MD Supp. Br. 20. 

But this “investigation” is not only deeply flawed, it also focuses on only a 

                                                            
11 Spreadsheets in Excel format for data supporting the 2013 investigation can be 
accessed beginning from this link. 
12 US Mass Shootings, 1982-2016: Data From Mother Jones' Investigation.  
Spreadsheets can be accessed from this link: 
http://www.motherjones.com/politics/2012/12/mass-shootings-mother-jones-full-
data. 
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tiny fraction of homicides.  Thus, its relevance to Maryland’s stated purpose of 

reducing crime and improving public safety is practically non-existent to begin 

with.    But official government data show that, far from representing an increasing 

threat, homicides with rifles (including those banned by Maryland) are infrequent 

and decreasing. 

According to FBI data covering the period 1995-2014, there were 21,606 

murders and non-negligent homicides nationwide in 1995, but only 14,249 in 

2014.13  While so-called “assault weapons” have increased by many millions 

during this time period, the number of murders has dramatically decreased by more 

than one-third.  Id.14  How can this be if, as Defendants’ evidence claims, firearms 

such as those banned by Maryland “are designed to slaughter people” and there is 

“only one reason for owning a gun like that – killing people. There’s no other use 

other than to kill people”?  JA 1542. 

But suppose we look only at homicides committed with firearms.  Surely, if 

the number of these “exceptionally lethal weapons of war,” Dissent at 68, has 

hugely increased, at the very least the share of murders committed with them must 

have vaulted skyward during recent years.  But the official FBI data are to the 

                                                            
13 FBI UCR,  Crime in the United States, by Volume and Rate per 100,000 
Inhabitants, 1995–2014, Table 1, available at https://www.fbi.gov/about-
us/cjis/ucr/crime-in-the-u.s/2014/crime-in-the-u.s.-2014/tables/table-1  
14 Adjusting for population growth, the reduction in the murder rate per 100,000 
people is even more dramatic, steadily falling from 8.2 in 1995 to 4.5 in 2104, a 
decrease of nearly half.  Id. 
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contrary:  In the five year period 2010-2014, the total number of murders 

committed nationwide with rifles fell steadily from 367 to 248, a decrease of 

nearly one-third.15  Most importantly, the share of murders committed by people 

using rifles out of all murders committed using firearms fell from 4.14% in 2010 to 

3.05% in 2014.  Id.16 

Although the Maryland briefs, Brady Center briefs, the dissent, and the 

Mother Jones “investigation” frequently use the terms “mass shootings” and “mass 

public shootings” interchangeably, the distinction is highly important.  A recent 

report by the Congressional Research Service defines “mass shooting” as a 

“multiple homicide incident in which four or more victims are murdered with 

firearms—not including the offender(s)—within one event, and in one or more 

locations in close geographical proximity.” William J. Krouse and Daniel J. 

Richardson, Congressional Research Service, Mass Murder with Firearms: 

Incidents and Victims 1999-2013 13 (Jul. 30, 2015) (“CRS Report”). 

                                                            
15  FBI UCR, Murder Victims by Weapon, 2010–2014, Expanded Homicide Data 
Table 8, available at https://www.fbi.gov/about-us/cjis/ucr/crime-in-the-
u.s/2014/crime-in-the-u.s.-2014/tables/expanded-homicide-
data/expanded_homicide_data_table_8_murder_victims_by_weapon_2010-
2014.xls  
16 Though the FBI does not publish in single table format a listing of the rifles used 
in homicides covering the period 1995-2014, the table for 1995 shows that the 
absolute number of rifles used in murders in that year (637) was more than 2½ 
times the number used in 2014 (248).  FBI UCR, Crime in the United States - 1995 
18.  Similarly, those 637 instances were a higher percentage (4.66%) of all 
homicides committed with firearms in 1995 (13,673) than the percentages in 2010 
and 2014.  Id. 
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 A “mass public shooting,” by contrast, is defined by the CRS Report as “a 

multiple homicide incident in which four or more victims are murdered with 

firearms—not including the offender(s)—within one event, and at least some of the 

murders occurred in a public location or locations in close geographical proximity 

(e.g., a workplace, school, restaurant, or other public settings), and the murders are 

not attributable to any other underlying criminal activity or commonplace 

circumstance….” CRS Report 16.  During the period 1999-2013, mass public 

shootings constituted a small subset (about 4.4 incidents per year) of the average of 

approximately 21 mass shootings per year.  CRS Report 16.  Clearly, if one wishes 

to reduce murder and improve public safety, examination of the much larger class 

of mass shootings is more relevant to those efforts, rather than focusing on rare, 

unlikely events. 

“Assault weapons,” despite their overall prevalence, are infrequently used in 

mass shootings.  The CRS Report states that in only 31 out of 317 mass shootings 

were firearms that “could” be characterized as “assault weapons” carried or used.  

That is 9.7%, or fewer than one in ten mass shootings, even if the report’s 

apparently broad assumptions about what constitutes an “assault weapon” are 

accepted.17  CRS Report 16, 29. 

                                                            
17 The report does not define “assault weapon.”  However, the authors cast the net 
widely, including instances where the offenders used firearms “that could be 
characterized as ‘assault weapons’ in that they carried rifles or pistols capable of 
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The Mother Jones investigation, performed by an agenda-driven advocacy 

publication, is nearly useless as valid criminological or social science research.  It 

uses a definition of “assault weapon” that has never been enacted into law by any 

jurisdiction.18 It does not disclose the research credentials (apparently none) of the 

persons conducting it.  Furthermore, it related only to mass public shootings, not 

“mass shootings” as a whole, as claimed by the Brady Center.  Brady Reh. Br. 6.  

The criteria for inclusion of an event as a mass public shooting were apparently 

quite subjective and ad hoc.19 

Furthermore, the conclusions are seriously distorted by a neat trick:  the 

Mother Jones 2013 investigation claims that out of the 62 incidents, there were “33 

cases involving assault weapons or high-capacity magazines (or both).”  (emphasis 

added).  As shown by the record in this case, there are over 75 million standard 

magazines with a capacity of over 10 rounds of ammunition in the United States. 

JA 1880. The majority of semi-automatic handguns and semi-automatic rifles are 

sold with standard magazines holding more than 10 rounds of ammunition. JA 

                                                                                                                                                                                                

accepting detachable magazines that might have previously fallen under the 10-
year, now-expired federal assault weapons ban….”  Id. at 16.  (emphasis added).   
18 It employs a definition of “assault weapon” contained in a bill introduced by 
Sen. Dianne Feinstein in 2013 that was not enacted. 
19 “Mass shootings,” including “mass public shootings,” are generally 
distinguished from “spree” killings, in which a perpetrator kills a number of people 
over a period of time in various locations.  CRS Report 6.  Mother Jones admits 
this (http://www.motherjones.com/mojo/2012/08/what-is-a-mass-shooting) but 
then includes five incidents which it classifies as spree killings. 
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2122.  By artificially characterizing standard magazines provided by the 

manufacturer as “high capacity,” it is a certainty that a substantial number of 

public mass shootings will involve “high capacity” magazines.  If one lowered the 

capacity limit to include 10 rounds, or 7 rounds, or 5 rounds, the number of “high 

capacity” magazines involved would increase even more. 

The number of these 62 shootings that actually involved so-called “assault 

weapons” was not 33, but only 14.20  Furthermore, the Mother Jones 

“investigation” lists all firearms that were “possessed” by the shooter, and does not 

indicate which ones were actually used (most had multiple firearms).  More 

shooters possessed revolvers (18 incidents), despite their declining popularity, and 

shotguns (also 18 incidents) than possessed “assault weapons.” 

Not only does the Mother Jones investigation concentrate on a narrow 

section of mass shootings, it does not even consider mass killings by means other 

than firearms.  The biggest intentional mass killings in the United States (apart 

from war) have not been carried out with firearms, but with other instruments.  The 

9-11 attacks (resulting in 2,977 deaths) were committed with commercial 

airliners.21  The next largest intentional mass killing was the Oklahoma City attack, 

in which Timothy McVeigh used a truck bomb constructed from kerosene and 

                                                            
20 Spreadsheet at http://www.motherjones.com/politics/2013/02/assault-weapons-
high-capacitymagazines-mass-shootings-feinstein  
21 CNN Library, September 11th Fast Facts, available at 
http://www.cnn.com/2013/07/27/us/september-11-anniversary-fast-facts/  
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fertilizer (168 deaths).22  The third largest mass murder was the Happy Land Social 

Club arson, committed with gasoline by Julio Gonzalez in the Bronx in 1990 (87 

deaths).23  The largest killing of schoolchildren was by Andrew Kehoe, an 

embittered farmer who bombed a school in Bath, Michigan in 1927, killing 45 

people including 37 schoolchildren.24   The point here is not to minimize the horror 

and grief of mass killings, but to observe that the instrument is not the problem, but 

the evil, depravity, and often mental derangement of those who plan to kill large 

numbers of people. 

 The Brady Center contends that Maryland’s ban was passed “to stem the tide 

of mass shootings.”  Brady Reh. Br. 2.  But mass shootings (defined as four or 

more homicide victims in one incident) have not risen dramatically in recent years.  

During the 15 year period 1999-2013 there was only a very small increase in mass 

shootings:  an annual average of 20.8 for the period 1999-2003; an average of 20.2 

for 2004-2008; and an average of 22.4 for 2009-2013.  CRS Report 13. 

A recent article on the frequency of mass shootings notes:   

                                                            
22 ENCYCLOPÆDIA BRITANNICA, “Oklahoma City bombing,” available at 
http://www.britannica.com/event/Oklahoma-City-bombing. 
23 Patrice O'Shaughnessy, Jealous ex-boyfriend's fury killed 87 in Happy Land fire 
20 years ago, NEW YORK DAILY NEWS (Mar. 24, 2010), available at 
http://www.nydailynews.com/new-york/jealous-exboyfriend-fury-killed-87-happy-
land-fire-20- years-article-1.173625. 
24 Randy Dotinga, America's deadliest school violence? Not Columbine, but Bath, 
Mich., in 1927, CHRISTIAN SCIENCE MONITOR (Jul. 24, 2012), available at 
http://www.csmonitor.com/Books/chapter-and-verse/2012/0724/America-s-
deadliest-school-violence-Not-Columbine-but-Bath-Mich.-in-1927  
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Grant Duwe, a criminologist with the Minnesota Department of 
Corrections who has written a history of mass murders in America, 
said that while mass shootings rose between the 1960s and the 1990s, 
they actually dropped in the 2000s. And mass killings actually 
reached their peak in 1929, according to his data. He estimates that 
there were 32 in the 1980s, 42 in the 1990s and 26 in the first decade 
of the century.25 
 
The Brady Rehearing Brief not only relies on flawed studies, but on non-

existent ones.  It asserts that “[f]or mass shootings from 1984 to 2012, more rounds 

fired per minute correlated to higher numbers of people hit and killed,” citing 

Kevin Ashton, The Physics of Mass Killing (Jan. 24, 2013), at 

http://kevinjashton.com/2013/01/24/the-physics-of-mass-killing/  Brady Reh. Br. 6.  

However, cutting and pasting that link into a browser takes one to a “page not 

found” notice on a website entitled “How to Fly a Horse,” which promotes a book 

by one Kevin Ashton.  A Google search for the title “the physics of mass killing” 

results in only a handful of results, all of which either lead back to the dead link, or 

cite to Brady Center briefs. 

IV. THE BANNED FIREARMS ARE RARELY USED IN ATTACKS ON 
LAW ENFORCEMENT OFFICERS. 

 
In its Supplemental Brief, Maryland refers to data cited in its Merits Brief 

that 18.7% of law enforcement officers feloniously killed during the period 2003 

                                                            
25 Associated Press, Mass shootings are not growing in frequency, experts say, 
NEW YORK DAILY NEWS (Dec. 15, 2012), available at 
http://www.nydailynews.com/new-york/no-rise-mass-killings-impact-huge-article-
1.1221062.  
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through 2012 were killed using a rifle.  It then asserts that, in 2013 and 2014, “even 

higher percentages” were slain with rifles; namely 19.2%—an insignificant 

difference given the small absolute numbers involved.  MD Supp. Br. 21. 

What this highlights is that the vast majority of law enforcement officers 

who are slain on duty are killed with handguns, not rifles, shotguns, or other 

weapons.  Nationwide, for the 10 year period 2005-2014, of the 505 law 

enforcement officers feloniously killed in the line of duty, 466 were slain with a 

firearm of some type.  See FBI UCR (2014) (Table 29, Law Enforcement Officers 

Feloniously Killed, Type of Weapon, 2005–2014).  Limiting the number to those 

killed with firearms, 343 (74%) were killed with handguns, more than all rifles 

(18%), shotguns, and other firearms combined over that ten year period.  The rifles 

which Maryland calls “assault weapons” would constitute only a fraction of the 

rifles used against law enforcement officials.26  See also Woollard v. Gallagher, 

712 F.3d 865, 877 (4th Cir. 2013) (quoting evidence offered by Maryland in that 

case to show that “handguns have persisted as ‘the largest threat to the lives of 

Maryland's law enforcement officers’”). 

In the years 1990-2012, well over eight million AR and AK platform rifles 

were manufactured in the United States or imported from abroad.   AR 1877.  That 

                                                            
26 The figures cited by Maryland to show that .223 ammunition was used in a 
subset of these instances means little.  That caliber is used in millions of rifles that 
Maryland does not consider “assault weapons,” such as the Ruger Mini-14. 
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is, on average, about 300,000 to 350,000 per year over that 23 year period.   

Generally speaking, the numbers have been increasing each year, with 

approximately one million of these rifles manufactured or imported into the U.S. in 

2012.  Id. 

So, if “assault weapons” have multiplied by the millions, has the number of 

law enforcement officers killed by rifles jumped radically over the past decade or 

so?  They have not.  For the five year period 2005-2009, the total number of law 

enforcement officers killed with rifles of any kind was 40.  For the five year period 

2010-2014, the number was 44, a statistically insignificant change given the small 

numbers involved. FBI UCR (2014), Table 29 (Law Enforcement Officers 

Feloniously Killed, Type of Weapon, 2005–2014).27     

 While any law enforcement deaths are deeply regrettable, a ban on a subset 

of rifles is not an effectual means for protecting officers. 

As groups representing or consisting of law enforcement officers, the safety 

of officers performing their duties is of paramount concern to amici.  But banning 

so-called “assault rifles” will not achieve that goal.  

  

                                                            
27 The flaws in an outdated and shoddy advocacy piece study by the Violence 
Policy Center, purporting to show that “assault weapons” were frequently used to 
kill law enforcement officers, were revealed in amici’s prior brief on the merits in 
this case.  Brief of Amici Curiae Law Enforcement Legal Defense Fund et al. 9-11 
(Doc. No. 39-1). 
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CONCLUSION 

 For the reasons stated above, the panel decision should be affirmed on 

rehearing. 

       Respectfully submitted, 

       /s/ Dan M. Peterson       
       Dan M. Peterson 
       Dan M. Peterson PLLC 
       3925 Chain Bridge Road, Suite 403 
       Fairfax, Virginia 22030 
       Telephone: (703) 352-7276 
       dan@danpetersonlaw.com 
 
       Counsel for Amici Curiae 

 /s/ C. D. Michel 
 C. D. Michel 
 Clinton B. Monfort 
 Sean Brady 
 Anna Marie Barvir 
 MICHEL & ASSOCIATES, P.C. 
 180 East Ocean Blvd., Suite 200 
 Long Beach, CA 90802 
 Tel. No. (562) 216-4444 
 Fax No: (562) 216-4445 
 cmichel@michellawyers.com  
 cmonfort@michellawyers.com  
 sbrady@michellawyers.com  
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 Counsel for CRPA Foundation 
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