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UNITED STATED DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 

 
TRUMPETER SWAN SOCIETY, et al. 
     
       
  Plaintiffs,  
 
 vs. 
 
ENVIRONMENTAL PROTECTION 
AGENCY, et al.,  
 
  
  Defendants, 
 
 
NATIONAL RIFLE ASSOCIATION OF 
AMERICA and SAFARI CLUB 
INTERNATIONAL, 
 
                        Defendant-Intervenors. 

 Case No.: 1:12-cv-00929-EGS 
 
 

 

DEFENDANT-INTERVENOR NATIONAL RIFLE ASSOCIATION OF AMERICA 

AND SAFARI CLUB INTERNATIONAL’S REPLY IN SUPPORT OF 

MOTION TO DISMISS PLAINTIFFS’ AMENDED COMPLAINT 

 

I. Introduction 

      Defendant-Interveners National Rifle Association of America (“NRA”) and Safari Club 

International (“Safari Club”) (collectively “NRA/SCI”) respectfully file this reply in support of 

their motion (“NRA/SCI’s Motion” or “NRA/SCI Mot.”) to dismiss claims of the Amended 

Complaint (“Am. Compl.”) in the above-captioned matter.  In accord with the limited purpose of 

reply briefing, NRA/SCI address one issue avoided, and two arguments made in the Combined 

Opposition to Motions to Dismiss for Lack of Subject Matter Jurisdiction Under Rule 12(B)(1) 

and for Failure to State a Claim Under Rule 12(B)(6) (“Combined Opposition” or “Comb. 

Opp.”) filed by plaintiffs Trumpeter Swan Society, Cascade Raptor Center, Center for Biological 

Diversity, Loon Lake Loon Association, Preserve Our Wildlife Organization, Tennessee 
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Ornithological Society, and Western Nebraska Resources Council (collectively “CBD 

Plaintiffs”). 

II. Argument 

A. CBD Plaintiffs’ Combined Opposition Ignores NRA/SCI’s Argument that the Third 

Cause of Action Herein Cannot Meet the Constitutional Standing Requirements  

 

 Section V(c)(3) of NRA/SCI’s Motion cogently explains that CBD Plaintiffs cannot meet 

constitutional standing requirements as to their Third Cause of Action.  Specifically, the 

abovementioned section shows that CBD Plaintiffs have not alleged an actual or imminent injury 

in the form of prejudice resulting from the “failures” alleged in CBD Plaintiffs’ Third Cause of 

Action, e.g.: 

To the extent the EPA intended for its April 9, 2012, letter to be a denial of the 

Petition, it failed to publish its reasons for the denial in the Federal Register as 

required by Section 21(b)(3) of TSCA. 15 U.S.C. § 2620(b)(3).  

 

(Am. Compl. at ¶¶ 75-76); see Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992) 

(listing “actual or imminent” “injury in fact” as one of the three required elements for the 

“irreducible constitutional minimum of standing”).    

If a plaintiff’s opposition fails to address an argument raised by a motion to dismiss, such 

plaintiff is considered to “have waived any opposition or conceded the issue.” Maib v. F.D.I.C., 

771 F. Supp. 2d 14, 20 (D.D.C. 2011) (citations omitted).  The Combined Opposition fails to 

even attempt to rebut the argument that CBD Plaintiffs do not have a sufficient injury to support 

standing vis-à-vis the Third Cause of Action.  Therefore, CBD Plaintiffs have conceded the 

issue, and the Third Cause of Action should accordingly be dismissed on standing grounds.  
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B. The Court Should Disregard CBD Plaintiffs’ Speculation About How to Interpret 

Congressional Silence  

 

 Footnote 7 in the Combined Opposition contests the fact that Conference Reports are 

normally considered more reliable than Committee Reports.  (See Comb. Opp. at pp. 27-28, n.7 

(Dkt. Doc. 30); NRA/SCI’s Mot. at pp. 11-13 (Dkt. Doc. 28-1)).  In taking this position, CBD 

Plaintiffs cite Garcia v. United States, 469 U.S. 70, 76, (1984), which does state that “the 

authoritative source for finding the Legislature's intent lies in the Committee Reports on the bill.”  

Garcia, however, was not comparing Committee Reports to Conference Reports, it was 

comparing Committee Reports to “short colloquies from the House floor[.]”  Id.   Because 

Garcia did not address the issue actually in discussion, it is inapposite.  NRA/CBD’s Motion, 

unlike the Combined Opposition, cites authority that actually compares Conference and 

Committee Reports, and that authority confirms that Conference Reports are generally 

considered the more reliable of two.  (NRA/SCI’s Mot. at pp. 11-13 (Dkt. Doc. 28-1)) (citations 

omitted).   The Combined Opposition does not refute the foregoing.     

 Instead, CBD Plaintiffs ask this court to assume that the absence of the Conference 

Committee Report’s express refutation of one statement appearing in a single committee report, 

means that the entire Congress agreed with that statement.  CBD Plaintiffs speculate that “[h]ad 

the authors of the Conference Report wished to override those statements [e.g., ‘the Committee 

does not exclude from regulation under the bill chemical components of ammunition which 

could be hazardous because of their chemical properties’] they would have done so 

affirmatively.”   (Comb. Opp. at pp. 27-28 & n.7 (Dkt. Doc. 30)).  This argument is illogical 

because it imposes upon Congress the obligation to include in the Conference Report an express 

refutation of every committee statement that it does not support.  Such a duty is not reasonable 

and is certainly not one that Congress fulfills.  To the extent the Court is inclined to take any 
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inference away from the omission at issue, it should be the logical one: the Committee never 

made a determination that the statements at issue should be incorporated into the relevant 

Committee Report.  In any event, CBD Plaintiffs’ contentions on this point are without 

foundation and should be ignored by this Court. 

C. CBD Plaintiffs Are Incorrect in Arguing the Contested TSCA Exclusion Does Not 

Apply to the Contents of Articles Excluded Thereunder 

 

The Combined Opposition admits that the reference to 26 U.S.C. § 4181 in the disputed 

TSCA exclusion
1
 “is of utility as a description of articles[.]”  (Comb. Opp. at 25 (Dkt. Doc. 30)).   

CBD Plaintiffs contend that “[t]his list [found in 26 U.S.C. § 4181] plainly refers only to shells 

and cartridges and does not include bullets and shot, either by name, by meaning, or by effect[,]”  

even though CBD Plaintiffs admit that bullets are normally components of cartridges.  (Id. at 24-

25).  CBD Plaintiffs are wrong in contending that TSCA’s reference to section 4181 did not 

incorporate articles and the contents thereof. 

“Articles” are not the subject of TSCA; “Chemical Substances” are.  15 U.S.C. §§ 2601 

(“Findings, policy, and intent” statement for TSCA expressly refers to Chemical Substances and 

Mixtures, but never refers to “articles”), 2602(2)(A); (Comb. Opp. at 25 (Dkt. Doc. 30) (“TSCA . 

. . is concerned with defining what a chemical substance is or is not.”)).  Indeed, articles like 

shells and cartridges do not fall within the statutory definition of a Chemical Substance, 

regardless of whether or not such ammunition includes a projectile.  15 U.S.C. § 2602(2)(A).  

                            

1 Except as provided in subparagraph (B), the term “chemical substance” means 

any organic or inorganic substance of a particular molecular identity [but does not 

include] any article the sale of which is subject to the tax imposed by section 4181 

of the Internal Revenue Code of 1986 (determined without regard to any 

exemptions from such tax provided by section 4182 or 4221 or any other 

provision of such code) . . . . 

 

15 U.S.C. § 2602(2)(B)(v) (italics added). 
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This truth cannot be avoided when one looks to other provisions of TSCA that clearly distinguish 

articles on the one hand, from Chemical Substances and Mixtures thereof on the other.
2
  The 

question arises: if TSCA’s scope is limited to Chemical Substances and Mixtures thereof, why 

would Congress provide an exception for articles, when articles do not fall within the definition 

of a Chemical Substance to begin with? 

A reasonable interpretation is that Congress listed the articles at issue to make it clear 

that, when Chemical Substances are part of an excluded article, the incorporated Chemical 

Substances become excluded from TSCA’s regulatory ambit.  By referring to the articles at issue 

(e.g., shells and cartridges) as opposed to all of the potential Chemical Substances that could be 

included therein, Congress referred to certain articles to simplify the exclusion.  Indeed, it would 

have made little sense for Congress to adopt CBD Plaintiffs’ interpretation of the exclusion,  i.e., 

an interpretation whereby firearms, empty shells, and empty cartridges, all of which inherently 

contain a variety of metals, are exempt from TSCA’s regulatory reach, but one particular element 

required for firearm use, the metal projectile, was to remain within TSCA’s coverage.
3
 This 

Court must be guided by one of the key tenets of statutory construction, which is to “avoid 

constructions that produce ‘odd’ or ‘absurd results’ or that are ‘inconsistent with common 

sense.’”  See Disabled in Action of Pa. v. Se. Pa. Transp. Auth., 539 F.3d 199, 210 (3rd Cir. 

                            
2
 See 15 U.S.C. §§ 2602(4) (“The terms ‘distribute in commerce’ and ‘distribution in commerce’ 

when used to describe an action taken with respect to a chemical substance or mixture or article 

containing a substance or mixture mean to sell . . . .”); 2617(a)(1) (“Except as provided in 

paragraph (2), nothing in this chapter shall affect the authority of any State or political 

subdivision of a State to establish or continue in effect regulation of any chemical substance, 

mixture, or article containing a chemical substance or mixture.”); 2612(a)(1) (“The Secretary of 

the Treasury shall refuse entry into the customs territory of the United States . . . of any chemical 

substance, mixture, or article containing a chemical substance or mixture offered for such entry 

if . . . .”).  Emphasis added in all cites in this footnote.   
 
3
 “If Plaintiffs had petitioned EPA to regulate lead shells and cartridges, EPA would be justified 

in claiming that it lacks the authority to regulate such products.”  (Comb. Opp. at 24 (Dkt. Doc. 

30)).    
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2008) (citing Pub. Citizen v. U.S. Dep’t of Justice, 491 U.S. 440, 454 (1989) (Rejecting 

nonsensical interpretation of statute of limitations provisions for claims under American with 

Disabilities Act and Rehabilitation Act)).  Accordingly, the Court should reject CBD Plaintiffs’ 

contention that the list of exempted articles implicated by 15 U.S.C. § 2602(2)(B)(v) “does not 

include bullets and shot, either by name, by meaning, or by effect.”  (Comb. Opp. at 25 (Dkt. 

Doc. 30)).     

III. Conclusion 

NRA/SCI respectfully request that this Court dismiss all three causes of action of CBD 

Plaintiffs’ Amended Complaint for the reasons stated herein and for those reasons stated in the 

motions to dismiss filed by the Defendants and Defendant-Intervenors in this action.   

Dated:  September 20, 2012                                             

Respectfully Submitted, 

       /s/ Anna M. Seidman 

       Anna M. Seidman 

       D.C. Bar # 417091 

       Safari Club International 

       501 2nd Street N.E. 

       Washington, D. C. 20002 

       Telephone: (202)-543-8733 

       Facsimile: (202)-543-1205 

       aseidman@safariclub.org 

 

       Attorney for Defendant-Intervenor 

Safari Club International 

 

/s/Christopher A. Conte 

Christopher A. Conte 

       D.C. Bar No. 430480 

       NRA/ILA 

       11250 Waples Mill Rd., 5N 

       Fairfax, VA 22030 

       Telephone: (703) 267-1166   

       cconte@nrahq.org  
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/s/ C. D. Michel    

      C. D. Michel (pro hac vice application 

forthcoming) 

       Cal. Bar # 144258 

       MICHEL & ASSOCIATES, P.C. 

       180 E. Ocean Boulevard, Suite No. 200 

       Long Beach, CA 90802 

       Telephone: (562) 216-4444 

       Facsimile: (562) 216-4445 

       cmichel@michelandassociates.com  

 

       Attorneys for Defendant-Intervenor 

       National Rifle Association of America 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on September 20, 2012, I electronically filed the foregoing National 

Rifle Association of America and Safari Club International’s Reply in Support of Motion to 

Dismiss the Amended Complaint with the Clerk of Court using the CM/ECF system which will 

send notification of this filing to all attorneys of record. 

 

/s/ Anna M. Seidman 

       Anna M. Seidman 

       D.C. Bar # 417091 

       Safari Club International 

       501 2nd Street N.E. 

       Washington, D. C. 20002 

       Telephone: (202)-543-8733 

       Facsimile: (202)-543-1205 

       aseidman@safariclub.org 

 

       Attorney for Defendant-Intervenor 

Safari Club International 
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