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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
-------------------------------------------------------x 
DANIEL WILLIAMS, et al., 
 
   Plaintiffs,   Case No.:  05-CV-836S(F) 
 

  v. 
 
BEEMILLER, INC. d/b/a HI-POINT   ORAL ARGUMENT REQUESTED 
FIREARMS, et al.,  
 
   Defendants. 
-------------------------------------------------------x 
 

REPLY TO PLAINTIFFS’ RESPONSE TO REMOVING DEFENDANTS’ RULE 72(B) 

OBJECTIONS TO MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION 
 
 Pursuant to Local Rule 72.3(a)(3) and the revised briefing schedule (Doc. No. 59), 

removing defendants, by and through counsel, respectfully submit the following reply to address 

the issues raised in plaintiffs’ response (Doc. No. 60) and in further support of removing 

defendants’ objections to Magistrate Judge Foschio’s October 31, 2008, Report and 

Recommendation (“R&R”) regarding Plaintiffs’ Motion to Remand.   

INTRODUCTION 

 Plaintiffs’ counsel takes great pains throughout the response brief to complain about the 

three year litigation “delay” that his clients have “endured” allegedly due to the removing 

defendants’ “spurious” and “repeated” efforts to keep this case in federal court.   This is far from 

accurate and any such time lapse should in no way be considered by the Court to determine 

whether remand is proper or whether costs and fees should be awarded. 

 Based on federal procedural rules and precedent, and New York State substantive law, 

the removing defendants exercised their statutory right and removed the case to this Court.  

Removal was timely and completed in an expeditious manner.  As all practitioners who primarily 

practice before the New York courts know, if the plaintiffs were truly interested in the most 

expeditious resolution to their case, federal court is the best venue.  Removing defendants assert 
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that it is fair to assume that if the plaintiffs had not filed the Motion to Remand back in 

December of 2005, this case would have been resolved, by motion, settlement or trial, in this 

Court well before the end of 2007.  As it now stands, if remanded, this case would likely not see 

a state court trial until 2010, at the earliest. 

 Further, after the removing defendants filed the Notice of Appeal of this Honorable 

Court’s prior Order remanding the case, removing defendants offered to voluntarily dismiss the 

appeal and litigate the case in state court, provided that plaintiffs waived recovery of any fees 

and costs related to removal/remand.  Plaintiffs, however, refused the offer, pressed their 

baseless motion to dismiss the appeal, which further prolonged the appeal process, and forced 

removing defendants to continue their meritorious appeal.1 

 Plaintiffs complain that the removing defendants repeatedly argue the same points of law 

before this Court, and such repetition should be the basis to award fees and costs to plaintiffs.  In 

reality, the briefs currently before this Court are the first ones that the Court has reviewed while 

giving the issues the de novo review required pursuant to the Second Circuit’s Mandate.  There 

has been no repetition, only efforts to have the removal arguments properly heard. 

 The removing defendants are not litigating these issues in federal court to cause any 

undue delay; they are simply following the rules to ensure that such defendants are provided with 

the due process of law to which they are entitled.   

ARGUMENT 

I. REMOVAL WAS PROCEDURALLY PROPER BECAUSE THE REMOVING 
DEFENDANTS COMPLIED WITH THE RULE OF UNANIMITY. 

 
 As with Magistrate Judge Foschio’s inclusion of Caldwell in his unanimity analysis, 

plaintiffs’ inclusion of Caldwell in this analysis is improper.  Removing defendants claim that 

                                                 
1 Ultimately, removing defendants prevailed before the Second Circuit, and as such, any such costs incurred by 
plaintiffs related to the appeal cannot be recovered by plaintiffs. 
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Caldwell is fraudulently joined.  If the Court agrees with this position, then consent to remove 

from Caldwell is not required.2  Either the Court should address the rule of unanimity issue 

without Caldwell, or the Court should address the fraudulent joinder issue before addressing the 

unanimity issue. 

 Removing defendants complied with the “rule of unanimity” under the unusual 

circumstances presented in this case and based on the interpretation of this rule by numerous 

courts.  Removing defendants complied with this rule because they obtained the consent of all 

defendants that they knew to have been served and/or the ones listed on the Summons with 

which they had continuing and pre-existing business relationships.  Plaintiffs continue to ignore 

the fact that it was their counsels’ own malfeasance or nonfeasance that prevented the removing 

defendants from obtaining the required knowledge that would have made it possible to try to 

obtain the consents to remove from Upshaw and Bostic.   

 Plaintiffs failed to file even one proof of service prior to removal.  Beemiller was the first 

defendant to be served with the Amended Complaint and, as a long time and reputable 

manufacturer of firearms, Beemiller was familiar with the other commercial firearm related 

defendants listed on the Summons.  Due to the substantial pre-existing relationships between 

these parties, federal laws which require Federal Firearms Licensees to maintain records related 

to the acquisition and disposition of firearms, and efforts to communicate regarding service, 

there was actual knowledge that all the defendants involved in the legal, commercial distribution 

of the firearm had been served.  (Doc. No. 1, Notice of Removal at ¶ 4.)  However, from October 

31, 2005, to November 22, 2005 (the date when the Notice of Removal was served on all 

parties), the removing defendants could not determine which, if any, of the non-firearm business 

related parties (Caldwell, Upshaw and Bostic) had been served.   

                                                 
2 See, e.g., Whitaker v. Am. Telecasting Inc., 261 F.3d 196, 207 (2d Cir. 2001). 
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 Due to the time limits set forth in 28 U.S.C. § 1446, and various courts’ interpretation of 

when this time frame commences, removing defendants were forced to file the Notice of 

Removal with the consents of the defendants which they knew had been served.  If this Court 

adopts the Magistrate Judge’s R&R and plaintiffs’ position, removing defendants and future 

defendants will be left in an impossible dilemma: wait to find out when all named defendants 

have been served through continued monitoring of the state court docket or through discovery 

demands, and then try to get consent, but in so doing allow the 30 day time period to expire; or, 

get the consent from all defendants whom the removing defendants know were served within the 

initial 30 days, but risk remand because plaintiffs may have served other defendants and hidden 

such service from the court and other served defendants during that time period.  In essence, the 

R&R and plaintiffs’ position herein set forth a procedure that future plaintiffs can improperly use 

through sharp practice to practically eliminate 28 U.S.C. § 1441 from defendants’ repertoire.     

A. R&R and Plaintiffs’ Reliance on Tate is Misplaced. 

 The Second Circuit has never addressed whether removal is proper if removing parties do 

not have constructive or actual notice of service on the non-removing parties.  Not surprisingly, 

plaintiffs agree with the R&R’s reliance upon Tate v. Mercedes-Benz USA, Inc., 151 F. Supp. 2d 

222 (N.D.N.Y. 2001).  The plaintiffs and the Magistrate read Tate to stand for the proposition 

that all defendants that have “in fact” been served are required to consent to removal.  Tate, 

however, does not espouse this rule and it is the only case cited supporting this position. 

   The initial issue in Tate was what rule should be used to determine the timeliness of a 

removal petition, not whether consent itself was required.  Tate, 151 F. Supp. 2d at 224.  The 

other issue in Tate was whether a first-served defendant could cure its failure to timely remove 

by consenting to removal by a later served defendant.  Timeliness of removal is not an issue in 

this case, and therefore, Tate does not support the Magistrate’s conclusion or plaintiffs’ position. 
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B. Consent of a Defendant is Not Required Absent Actual or Constructive Notice of 

Service Upon that Defendant. 

 

 Rather than adopting the R&R’s position that consent is needed from all defendants who 

had “in fact been served:”   

[T]he better rule is that a defendant is required to obtain consent 
only from those codefendants who it knew or should have 

known, in the exercise of reasonable diligence, had been 

served.  
 

See Laurie v. Nat'l Rd. Pass. Corp., No. Civ. A -01-6145, 2001 WL 34377958, *4 (E.D. Pa. Mar. 

13, 2001)(emphasis added).3  Removing defendants should not be required to obtain consent 

where the removing defendants did not know or could not reasonably have known, prior to 

removal, of service of process on the non-joining co-defendants.4  Removing defendants plead 

that this is a “better rule” because it is practical, fair and just, and such a rule does not create a 

removal loophole and encourage sharp practices by counsel that wish to avoid federal court for a 

friendlier, and potentially unfairly prejudicial, venue for a defendant. 

                                                 
3 See also, Milstead Supply Co. v. Cas. Ins. Co., 797 F. Supp. 569, 573 (W.D. Tex. 1992) (“[J]oinder in or consent 
to the removal petition must be accomplished by only those defendants: (1) who have been served; and (2) whom 
the removing defendant(s) actually knew or should have known had been served.”). 
 
4 See, e.g., Waffer v. City of Garland, No. CIV.A. 3:01CV1355-G, 2001 WL 1148174, at *2 (N.D. Tex. Sept. 19, 
2001) (denying motion to remand where state court record at time of removal did not disclose that non-joining 
defendant had been served); Parker v. State, No. C-98-4844 MHP, 1999 WL 111889, *5 (N.D. Cal. Feb. 26, 1999) 
(holding that only those defendants whom the removing defendants knew or should have known were served should 
be classified as served for purposes of consenting to removal); Eltman v. Pioneer Communications of Am. Inc., 151 
F.R.D. 311, 314-15 (N.D. Ill. 1993) (applying exception where non-joining defendant was served on same day as 
removal petition was filed, even though service may have occurred first); Milstead, supra, 797 F. Supp. at 572-74 
(denying motion to remand where return of service on non-joining defendant was filed only three hours before the 
removal petition); Driscoll v. Burlington-Bristol Bridge Co., 82 F. Supp. 975, 985 (D.N.J. 1949); cf. Barlett v. 
Hoseclaw, No. 95-CV-0388E(F), 1995 WL 591140, at *2 (W.D.N.Y. Sept. 7, 1995) (recognizing possibility of 
exception but refusing to apply it where proof of service was filed nine days before removal petition); Harlow 
Aircraft Mfg., Inc. v. Dayton Mach. Tool Co., No. 04-1377-JTM, 2005 WL 1153600, *3  (D. Kan. May 16, 2005) 
(acknowledging an exception to the rule of unanimity when a party is “reasonably diligent” in attempting to 
determine if all defendants had been served, but holding that, under the particular circumstances of the case, the 
removing defendant was not reasonably diligent); Pianovski v. Laurel Motors, Inc.  924 F. Supp. 86, 87 (N.D. Ill 
1996) (recognizing an exception for “sufficient diligence,” but that under the circumstances of that case, removing 
defendant was not reasonably diligent in attempting to determine if co-defendants had been served); Keys v. 
Konrath, No. 93 C 7302, 1994 WL 75037, *2 (N.D. Ill. March 10, 1994) (holding that the attorney for removing 
defendant was not reasonably diligent because he failed to ask one of the other defendants, who he also represented, 
whether he had been served); see also Getty Oil Corp. v. Ins. Co. of N. Amer., 841 F.2d 1254, 1262 (5th Cir. 1988); 
Lewis v. Rego Co., 757 F.2d 66, 68 (3d Cir. 1985); Eltman v. Pioneer Comm. of Amer., Inc., 151 F.R.D. 311, 314-
315 (N.D. Ill. 1993); Thompson v. Louisville Ladder Corp., 835 F. Supp. 336, 338 (E.D. Tex. 1993); Brooks v. 
Rosiere, 585 F. Supp. 351, 353 (E.D. La. 1984). 
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 This constructive knowledge rule does not prejudice any non-joining defendants because 

“[s]uch defendants would still be able to move to remand the case if they so desired.”  Milstead 

Supply Co. v. Cas. Ins. Co., 797 F. Supp. 569, 574 (W.D. Tex. 1992).  In this case, if defendants 

Upshaw or Bostic had appeared, by counsel or pro se, which seems unlikely due to their current 

three year default, they had every opportunity to join in plaintiffs’ motion to remand or otherwise 

express their lack of consent. 

 Many federal courts recognize that when removing defendants have neither constructive 

nor actual knowledge of service upon non-removing defendants prior to removal, their consent is 

not required for removal.  Removing defendants urge this Court to adopt this “better rule.” 

C. Removing Defendants Were Reasonably Diligent in Attempting to Discover 

Whether Non-Removing Defendants Had Been Served. 

 

 Plaintiffs claim that with reasonable diligence, removing defendants could have contacted 

the non-consenting defendants to obtain their consent.  However, plaintiffs installed several 

roadblocks that made such contact more difficult, if not impossible, within the time constraints 

imposed by the removal statutes and case law.  First, plaintiffs failed to file any proof of service 

prior to November 23, 2005.  Second, plaintiffs filed the proofs of service in the improper court, 

as all such papers should have been filed in the federal court after service of the Notice of 

Removal.  Finally, the only addresses for Defendants Upshaw and Bostic in the actual or 

constructive possession of the removing defendants between October 31 and November 23, 

2005, were the addresses listed on the Summons.  However, these addresses were incorrect as 

proven by the addresses at which such persons were served in this case.5   

 Plaintiffs complain that defendants were not diligent in obtaining the consent of 

Defendants Bostic and Upshaw, but it was plaintiffs that did everything in their power to delay 

                                                 
5 The Summons lists Upshaw’s address as 5513 Wood Creek Rd, #D1, Dayton, OH 45426.  She was served at 5640 
Signet Drive, Huber Heights, OH 45424.  The Summons lists Bostic’s address as 191 Orleans Street, Buffalo, NY 
14215.  He was served at USP Lewisburg, Lewisburg, PA. 
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the flow of correct information which hindered defendants’ investigation of the status of the 

parties.  If the findings in the R&R stand, it will incidentally provide future plaintiffs an 

incentive to list incorrect, outdated or simply fabricated addresses for defendants on a Summons, 

and hold proofs of service until expiration of the 30 day removal period, in an attempt to divest 

defendants of their removal rights. 

Courts have held that continuously monitoring and checking the state court’s docket to 

determine if an affidavit of service has been filed constitutes reasonable diligence.6  Based on 

plaintiffs’ failure to properly list defendants’ correct addresses on the Summons, failure to file 

proofs of service in a reasonably diligent manner, and removing defendants’ continuous 

monitoring of the state court docket, removing defendants should be found to have acted with 

reasonable diligence to determine which defendants had been served. 

II. REMOVAL WAS SUBSTANTIVELY PROPER PURSUANT TO 28 U.S.C. § 1332(a) 
AS CALDWELL WAS FRAUDULENTLY JOINED TO DEFEAT DIVERSITY 
JURISDICTION. 

 
A. Since Caldwell Was Fraudulently Joined, Diversity Jurisdiction Exists. 

 This Court has subject matter jurisdiction over this case pursuant to 28 U.S.C. § 

1332(a)(1) because all proper parties are completely diverse and the amount in controversy 

exceeds $75,000.  Although Caldwell is a citizen of New York, he is a fraudulently joined party 

whose non-diverse citizenship must be disregarded for purposes of diversity jurisdiction.  

Plaintiffs do not inject any new arguments on this issue, and as such, removing defendants rely 

upon the arguments and case law in their initial Rule 72 Objections.  (Doc. No. 34.)   

 In summary, plaintiffs’ damages claims are based on Caldwell’s intentional shooting.  

(See Doc. No. 1, Notice of Removal, ¶¶ 3, 41, 46-53.)  Even if a cause of action uses the word 

“negligence,” such wording cannot be used to avoid the one year Statute of Limitations for 

                                                 
6 See, e.g., Laurie, 2001 WL 34377958 at *4; Parker, 1999 WL 111889 at *5; Driscoll, 82 F. Supp. at 985 (“Since 
the petitioners had no information from the official record that other defendants had been served . . . they were 
justified in disregarding the other defendants in filing their petition for removal.”). 
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intentional torts.  See, e.g., Corcoran v. N.Y. Power Auth., 202 F.3d 530, 544-45 (2d Cir. 1999), 

cert. denied, 529 U.S. 1109 (2000). 

 Plaintiffs rely upon N.Y. C.P.L.R. § 213-b to save their claim against Caldwell.  In 

determining which statute of limitations applies, unlike under N.Y. C.P.L.R. § 214(2), where a 

court looks at the essence of a claim rather than its label, when a plaintiff is seeking to avail 

himself of an exception to a limitations period like Section 213-b, such is subject to explicit 

requirements which must be strictly applied to the claims actually pled. See Boice v. Burnett, 

667 N.Y.S.2d 100, 100-101 (3d Dept. 1997).  Since Plaintiffs only pled claims against Caldwell 

arising out of his acquisition and possession of the gun at issue (i.e., negligence per se and 

“intentional statutory violations”), rather than any claim arising out of his actual use of the gun to 

shoot Daniel Williams that would be related to his criminal conviction (i.e., intentional tort), 

Section 213-b cannot apply to extend any limitations period for claims against Caldwell. See, 

Prignoli v. City of New York, 1996 WL 340001, (S.D.N.Y. June 19, 1996); 2B Carmody-Wait 

2d § 13:295 (noting that § 213-b only applies to “a civil action for damages arising from the 

same occurrence upon which a criminal conviction was based.”). 

 Although plaintiffs did not plead an intentional tort claim against Caldwell arising out of 

the shooting of Daniel Williams, even if they had, the requirements of N.Y. C.P.L.R. § 213-b 

would still not be satisfied.  Caldwell was convicted of attempted first degree assault--trying to 

shoot Daniel Williams.7 See N.Y. Penal Law § 120.10(1).  This fact is significant, because the 

injuries about which Plaintiffs complain and the facts underlying those injuries--the shooting 
                                                 
7 “A person is guilty of an attempt to commit a crime when, with intent to commit a crime, he engages in conduct 

which tends to effect the commission of such crime.”  N.Y. Penal Law § 110.00.  “Former Penal Law § 2 defined an 
attempt to commit an assault as an ‘act, done with intent to commit a crime, and tending but failing to effect its 
commission.’  Although the language of the current definition of attempt is somewhat different, ‘no material change 
was intended’ in defining what conduct would constitute an attempt.” N.Y. Penal Law § 110.00 Practice 
Commentary.  An attempt to commit a class B felony is a class C felony.  N.Y. Penal Law § 110.05(4).  The reason 
for this is that the drafters of the Penal Law believed that because “the consequences of an attempt were generally 
less serious than those of the consummated crime, the attempt deserved a less severe penalty.”  N.Y. Penal Law § 
110.05 Practice Commentary. 
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itself--do not stem directly from the crime for which Caldwell was actually convicted.  In Newell 

v. LaGattuta, 9 Misc.3d 1119(A) (N.Y.Sup.Ct. Kings Co. Aug 9, 2005), the court held that 

“[p]laintiff cites no authority to support his contention that the decedent’s conviction of 

attempted assault in the second degree can be considered as the ‘subject crime’ for purposes of 

CPLR 213-b and indeed none appears to exist.”8  Accordingly, the crime for which Caldwell 

was actually convicted, attempted assault in the first degree, cannot support an intentional tort 

claim against him even if one had been alleged.  As a result, Section 213-b cannot be applied to 

extend the statute of limitations for any such claim; and under any scenario, Plaintiffs cannot 

maintain a claim against Caldwell.  

III. SINCE REMOVING DEFENDANTS HAD AN OBJECTIVELY REASONABLE 
BASIS FOR REMOVAL, COSTS AND FEES SHOULD NOT BE AWARDED EVEN 
IF THIS CASE IS ULTIMATELY REMANDED. 

 
 Even if this Court ultimately agrees with the R&R and remands the case, there is no basis 

for awarding costs and fees to plaintiffs under 28 U.S.C. § 1447(c) based on the new standard 

espoused by the Supreme Court in Martin v. Franklin Capital Corp., 546 U.S. 132 (2005).  The 

R&R fails to apply Martin’s “objectively reasonable” standard in awarding plaintiffs’ attorneys’ 

fees and costs in this case.  As such, this Court’s re-examination is required as a matter of law.   

 In Martin v. Franklin Capital Corp., 546 U.S. 132 (2005), the Supreme Court explained, 

“[a]bsent unusual circumstances, attorney’s fees should not be awarded under § 1477(c) 

when the removing party has an objectively reasonable basis for removal.”  Id. (emphasis 

added).  In laying out this standard, the Supreme Court expressly rejected arguments that § 

1477(c) requires the court to grant attorneys’ fees on “remand as a matter of course” and further 

                                                 
8 See also Boice, 667 N.Y.S.2d at 100-101 (holding that § 213-b did not apply to a defamation claim by plaintiff 

when the only crime the defendant had been convicted of was income tax fraud, because plaintiff sustained no direct 
injury as a result of that crime); Respass v. Dean, 775 N.Y.S.2d 576, 576 (App. Div. 2d Dep’t 2004) (holding that 
N.Y. C.P.L.R. § 213-b is inapplicable when there is “no causal connection between the plaintiffs’ injuries and the 
defendant’s criminal conviction”). 
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cautioned that, since Congress created a right to removal, courts should not use sanctions awards 

to create a system where defendants can only exercise their right in cases where the right to 

remove is completely obvious.  Id. at 139.  Plaintiffs and Magistrate Judge Foschio admit that 

case law inside and outside of the Second Circuit exists that supports the removing defendants’ 

arguments in opposition to remand.  While the R&R and plaintiffs disagree with the holdings in 

these cases, it seems axiomatic that if the removing defendants are relying upon valid federal 

court precedent, such a position cannot be said to be “spurious.”  If at least one federal district 

court agrees with removing defendants’ position, and the controlling appellate court has not ruled 

to the contrary, then an “objectively reasonable basis” must exist for removal.  Applying the 

Martin standard to the circumstances of this case demonstrates that, even if removal is granted, 

attorneys’ fees are inappropriate.   

CONCLUSION 

 Removing Defendants properly exercised their right to remove this action to federal court 

and obtained the consent of all necessary parties. Diversity jurisdiction exists because Caldwell's 

status as a New York resident is irrelevant due to his fraudulent joinder and the amount in 

controversy exceeds $75,000.  The R&R should be rejected, and Plaintiffs' motion to remand 

should be denied.  Finally, even if this case is ultimately remanded, the above-cited case law and 

facts demonstrate that removing defendants had an objectively reasonable basis for removal and, 

as such, costs and fees should not be awarded to plaintiffs.  

 
Dated: White Plains, New York 
 January 5, 2009 
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Respectfully submitted,    
 
 
 /s/ Jeffrey Malsch    
Jeffrey M. Malsch     
PISCIOTTI, MALSCH & BUCKLEY, P.C.   
445 Hamilton Avenue  
White Plains, NY 10601 
(914) 287-7711 
(914) 287-7715 (fax)  
 
Attorneys for Defendant MKS Supply, Inc. 
on behalf of Removing Defendants         
 
John F. Renzulli 
Scott C. Allan  
RENZULLI LAW FIRM, LLP 
300 East 42nd Street   
17th Floor  
New York, NY 10017   
(212) 599-5533   
(212) 599-6385 (fax)   
 
Attorneys for Defendant Beemiller, Inc. d/b/a/ Hi-Point Firearms 
 
Thomas J. Drury    Scott L. Braum (pro hac vice) 
DAMON & MOREY, LLP   Timothy R. Rudd (pro hac vice) 
1000 Cathedral Place, 298 Main Street  SCOTT L. BRAUM & ASSOCIATES, LTD. 
Buffalo, NY 14202    812 East Franklin Street, Suite C 
(716) 856-5500    Centerville, Ohio 45459 
 (716) 856-5510 (fax)     Dayton, OH 
      (937) 396-0089 
      (937) 396-1046 (fax) 
 
Attorneys for Defendant Charles Brown 
 
 
James J. Duggan 
Troy S. Flascher 
LUSTIG & BROWN, LLP 
Centerpark Corporate Park 
400 Essjay Road, Suite 200 
Buffalo, NY 14221 
(716) 626-2600 
(716) 626-2601 (fax) 
 
Attorneys for Defendant International Gun-A-Rama, Inc. 
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CERTIFICATE OF SERVICE 

 Jeffrey M. Malsch, an attorney, certifies that on this 5th day of January, 2009, he caused 

to be filed via the ECF system for the United States District Court for the Western District of 

New York the foregoing: 

Reply to Plaintiffs’ Response to Removing Defendants’ Rule 72(B) Objections to 

Magistrate Judge’s Report and Recommendation. 
 

 He further certifies that a copy of said filing is also being served on all counsel of record 

via the Court’s electronic filing system. 

        
        /s/ Jeffrey Malsch    
       Jeffrey M. Malsch 
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