
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

____________________________________ 
      ) 
DICK ANTHONY HELLER, et al.,  ) 

    )  
Plaintiffs,  )  
   ) Civil Action No. 08-01289 (JEB) 

v.     )  
      )  
DISTRICT OF COLUMBIA, et al.,  )   

  )  
   Defendants.  )  
____________________________________) 
 

DEFENDANTS’ OMNIBUS OPPOSITION TO PLAINTIFFS’  
MOTIONS TO STRIKE EXPERT REPORTS OF MARK D. JONES,  

CATHY L. LANIER, AND JOSEPH J. VINCE, JR.  
 

Defendant District of Columbia and Mayor Vincent C. Gray (collectively, the 

“District”),1 by and through undersigned counsel, hereby submit this Omnibus Opposition to 

Plaintiffs’ Motions to Strike the Expert Reports of Mark D. Jones (Doc. No. 60), Cathy L. Lanier 

(Doc. No. 61), and Joseph J. Vince, Jr. (Doc. No. 62) (collectively, the “Motions”).2 As there are 

no legitimate grounds to strike the expert reports of Jones, Lanier and Vince (collectively, the 

“Expert Reports”), plaintiffs’ Motions should be summarily denied.  

The Motions should be denied because they seek the wrong relief at the wrong time, and 

are otherwise meritless. The Motions demonstrate a clear confusion as to which standards to 

                                                 
1 Mayor Gray is sued in his official capacity only. It is well-settled that a suit 

against a government official in his or her official capacity is, in actuality, a suit against the 
employing government. Kentucky v. Graham, 473 U.S. 159, 165–66 (1985); Walker v. 
Washington, 627 F.2d 541, 544 (D.C. Cir. 1980). 
  

2 As if aiming for maximum inconvenience, plaintiffs’ three separate motions are 
nearly identical, making the same arguments in the same language and citing the same cases. To 
avoid repetition and the waste of time and resources, the District herein presents its combined 
opposition to the Motions. 
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apply when; they have “jumped the gun,” so to speak, purporting to attack the District’s 

evidentiary showing before the time for doing so has arrived. 

 

BACKGROUND 

  On April 19, 2013, the District timely served plaintiffs with its disclosures pursuant to 

Fed. R. Civ. P. 26(a)(2) for each of its identified expert witnesses: Mark D. Jones, Cathy L. 

Lanier, and Joseph J. Vince, Jr.3 Mark D. Jones is a former agent for the U.S. Bureau of Alcohol, 

Tobacco, Firearms and Explosives (“ATF”), with more than 30 years experience in law 

enforcement, who was assigned to the District of Columbia for more than 7 years and has 

participated in more than 100 Federal, state, and local law-enforcement arrests involving 

unlawful firearms possession, illegal firearms trafficking, misuse of firearms, and firearm-related 

violence. See Doc. No. 60-1, at 1. Cathy L. Lanier is the Chief of Police for the Metropolitan 

Police Department of the District of Columbia (“MPD”), with over 20 years of law-enforcement 

experience (all of it in the District) and is responsible for overseeing MPD’s efforts to prevent 

gun violence, and arrest and prosecute violent criminal offenders. See Doc. No. 61-1, at 1. 

Joseph J. Vince, Jr. is also a former ATF agent with nearly 30 years experience investigating the 

illegal trafficking of firearms and the diversion of firearms for illegal purposes. See Doc. No. 62-

1.  

Plaintiffs are scheduled to depose each of these individuals between June 6 and June 13. 

Discovery is currently scheduled to close on July 8, 2013. The Court has not yet set a briefing 

schedule for dispositive motions, and no trial date has been set.  

                                                 
3 On that day the District also served plaintiffs with the expert report of Daniel 

Webster, the Director of the Johns Hopkins Center for Gun Policy. Plaintiffs have not moved to 
strike Professor Webster’s expert report. 
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ARGUMENT 

Plaintiffs do not so much seek to strike the expert reports as to preclude testimony from 

the experts.4 But such relief is premature, not to mention unwarranted. “Because preclusion of 

evidence is an extreme sanction, however, a court must consider less drastic responses before 

imposing this sanction.” Richardson v. Korson, ___ F.Supp.2d ____, 2012 WL 5907379, at *7 

(D.D.C. Nov. 27, 2012) (internal quotations omitted).  

Under Rule 26(a)(2)(B), a party using an expert witness must disclose a report 
containing, inter alia, “a complete statement of all opinions to be expressed and 
the basis and reasons therefor.” [B]ut [that Rule] “does not limit an expert’s 
testimony simply to reading his report . . . . The rule contemplates that the expert 
will supplement, elaborate upon, [and] explain . . . his report” in his oral 
testimony. [U]nder Rule 37(c)(1), if a party fails to disclose the information 
required by Rule 26(a), its expert may not testify as to that information—“unless 
such failure is harmless.” Fed.R.Civ.P. 37(c)(1). 

 
Muldrow ex rel. Estate of Muldrow v. Re-Direct, Inc., 493 F.3d 160, 167 (D.C. Cir. 2007) 

(emphasis added) (citations omitted). Here, the Expert Reports contain all the information 

required, but more importantly, none of the experts have yet been deposed, hence the relief 

sought is premature. 

As an initial matter, plaintiffs appear to argue that the Court should strike the Expert 

Reports because they fail to satisfy the District’s evidentiary burden to justify the challenged 

firearms regulations under intermediate scrutiny, as articulated by the D.C. Circuit in Heller v. 

District of Columbia, 670 F.3d 1244 (D.C. Circuit 2011). See, e.g., Mot. to Strike Jones, at 1–3, 

8. This is clearly not the standard for compliance with Rule 26(a) or a motion to exclude under 

Rule 37(c). Plaintiffs argue, in essence, that the Expert Reports do not satisfy the District’s 

burden under Rule 56. 

                                                 
4 Of course, expert reports themselves are hearsay and not generally admissible on 

that ground alone. See, e.g., Mahnke v. WMATA, 821 F.Supp.2d 125, 154 (D.D.C. 2011). 
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Plaintiffs are making premature summary-judgment arguments that go to the weight to be 

accorded the evidence, not its admissibility.  See A-J Marine, Inc. v. Corfu Contractors, Inc., 810 

F.Supp.2d 168, 178 (D.D.C. 2011) (“[T]he admissibility or weight due expert opinion is a 

different inquiry than whether the testimony is sufficient to withstand a motion for summary 

judgment[.]”) (quoting Ambrosini v. Labarraque, 966 F.2d 1464, 1470 (D.C. Cir. 1992) 

(emphasis added)).5 

 

Expert Witnesses 

Federal Rule of Evidence (“FRE”) 702 should be interpreted to favor the admissibility of 

expert testimony. Khairkhwa v. Obama, 793 F.Supp.2d 1, 10 (D.D.C. 2011) (citing Daubert v. 

Merrell Dow Pharm., Inc., 509 U.S. 579, 587 (1993), and FRE 702 advisory committee’s note 

(2000) (“A review of the caselaw after Daubert shows that the rejection of expert testimony is 

the exception rather than the rule.”)). 

Expert testimony may be admitted if it is both relevant and reliable. Harris v. Koenig, 

815 F.Supp.2d 6, 8 (D.D.C. 2011) (citing Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137, 

141 (1999)). “An expert report is relevant if it will ‘assist the trier of fact to understand the 

evidence or to determine a fact in issue.’” Id. at 10 (quoting Daubert, 509 U.S. at 591). The 

District’s Expert Reports easily meet this threshold. 

A court evaluating challenges brought under FRE 702 has “broad discretion in 

determining whether to admit or exclude expert testimony.” Mahnke, 821 F.Supp.2d at 153 

(quoting United States ex rel. Miller v. Bill Harbert Int’l Constr., Inc., 608 F.3d 871, 895 (D.C. 

                                                 
5 Plaintiffs inadvertently acknowledge as much. See Doc. 60 at n.6 (“It is the duty 

of the court to ‘evaluate the reliability of the [expert] testimony before allowing its admission at 
trial.’”) (emphasis added) (quoting United States v. Frazier, 387 F.3d 1244, 1262 (11th Cir. 
2004) (en banc)). 
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Cir. 2010)). See also Estate of Gaither v. District of Columbia, 831 F.Supp.2d 56, 62 (D.D.C. 

2011) (“The trial judge has ‘considerable leeway in deciding in a particular case how to go about 

determining whether particular testimony is reliable.’”) (quoting Kumho Tire Co., Ltd. v. 

Carmichael, 526 U.S. 137, 152 (1999))6; SEC v. Johnson, 525 F.Supp.2d 66, 68 (D.D.C. 2007) 

(“[D]istrict court judges have broad discretionary authority ‘to determine [the]reliability [of an 

expert’s testimony] in light of the particular facts and circumstances of the particular case.’”) 

(alterations in original) (quoting Kumho Tire, 526 U.S. at 158). 

“Only if the expert’s opinion is so fundamentally unsupported that it can offer no 

assistance to the jury must such testimony be excluded.” Minnesota Supply Co. v. Raymond 

Corp., 472 F.3d 524, 544 (8th Cir. 2006). Plaintiffs cannot hope to meet such a high burden.  

FRE 702 does not specify the method by which an expert may be qualified, only 

requiring that the witness have the “knowledge, skill, experience, training or education” 

necessary to “assist” the trier of fact. FRE 702. “The ‘assist’ requirement is satisfied where 

expert testimony advances the trier of fact’s understanding to any degree.’” Khairkhwa, 793 

F.Supp.2d at 10 (emphasis added) (quoting 29 Fed. Prac. & Proc. (Evid.) § 6265). Moreover, 

experts may be qualified solely on the basis of their practical experience, even if they possess no 

formal education. Id. at 11. Plaintiffs do not (because they cannot) challenge the District’s 

experts’ qualifications, which reflect many decades of professional experience in law 

enforcement, responding to, and studying ways to prevent, crimes involving firearms. Thus, 

                                                 
6 To the extent plaintiffs rely on the result in Gaither, that decision is easily 

distinguishable. There, the court precluded the proffered expert’s opinion, largely because that 
expert used an untested “predictive methodology” regarding criminal sentencing that could be 
applied by “reasonable minds” and yet “end up with two different and equally valid outcomes.” 
Id. at 71. No such concerns are present in the instant matter; the District’s experts are not 
attempting to make any “predictive” judgments at all, but merely to explain their opinions that 
the District’s gun laws protect public safety and reduce firearm-related crime. 
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“[p]ersonal experience is the proper method of assessing the reliability” of the Experts’ Reports 

and testimony in this matter. Barnes v. District of Columbia, ___ F.Supp.2d ___, 2013 WL 

541148, *21 (D.D.C. Feb. 14, 2013) (quoting Groobert v. President & Directors of Georgetown 

College, 219 F.Supp.2d 1, 7 (D.D.C. 2002)).7 

 

Expert Reports 

Plaintiffs contend that the Expert Reports are “devoid of facts or data,” apparently 

because the opinions contained therein rely on the professional experience of the particular 

witness. Motion at 5. Plaintiffs also complain, in each of the Motions, that the Experts’ Reports 

“contain[] no principles or methods to arrive at conclusions, but rel[y] on unsupported assertions 

and anecdotes.” Motion at 8.  Both of these arguments fail. 

First, each of the challenged reports is rife with facts and data, just not in the form that 

plaintiffs expected to see, which was apparently academic or empirical studies. Daubert set forth 

numerous factors courts may consider in determining whether to admit expert testimony on 

scientific evidence. 509 U.S. at 592.  

                                                 
7 Mr. Vince, for instance, has provided expert testimony in a number of firearm-

related lawsuits: 
 

Mr. Joseph Vince, a former high level ATF official who headed the ATF Crime 
Gun Analysis Branch, testified based on his 30 years of experience in law 
enforcement and criminal firearms interdiction efforts. He confirmed the 
testimony of Professor Fagan that there is a strong correlation between the 
presence of illegally possessed guns in a community and the number of gun 
homicides and non-fatal gun injuries. His testimony is credited as accurate. 

 
NAACP v. AcuSport, Inc., 271 F.Supp.2d 435, 520 (E.D.N.Y. 2003). See also, e.g., People v. 
Arcadia Machine & Tool, Inc., 2003 WL 21184117, *32 (Cal. Superior); Hamilton v. Accu-Tek 
62 F.Supp.2d 802, 830 (E.D.N.Y. 1999), vacated sub nom., Hamilton v. Beretta U.S.A. Corp., 
264 F.3d 21 (2d Cir. 2001). 
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Unlike an ordinary witness, see Rule 701, an expert is permitted wide latitude to 
offer opinions, including those that are not based on firsthand knowledge or 
observation. See Rules 702 and 703. Presumably, this relaxation of the usual 
requirement of firsthand knowledge . . . is premised on an assumption that the 
expert’s opinion will have a reliable basis in the knowledge and experience of his 
discipline. 
 

Id. (emphasis added). 

Consequently, in cases like this one, where the Daubert factors do not apply, “reliability 

concerns may focus on personal knowledge or experience.” Groobert, 219 F.Supp.2d at 6 (citing 

Kumho Tire, 526 U.S. at 149). See also Gaither, 831 F.Supp.2d at 69 (“Because the standards for 

the admission of expert testimony are flexible by design, the trial judge’s discretion extends not 

only to her substantive judgment, but also to her threshold determination as to how reliability 

should be evaluated.”) (emphasis in original) (citing Kumho Tire, 526 U.S. at 152). 

Accordingly, the mere fact that Jones, Lanier and Vince—each whom have decades of 

experience combating firearms-related crime as law enforcement officers—have provided 

opinions based, in part, on their own professional experience, is no grounds to strike their Expert 

Reports. 

Similarly, plaintiffs’ assertion that the Expert Reports are impermissible to the extent 

they rely on studies or reports by other experts8 is simply wrong. “[P]ursuant to Fed. R. Evid. 

703, an expert may rely on any facts or data of a type reasonably relied upon by experts in the 

particular field, including facts, data, and opinions that are otherwise inadmissible.” McReynolds 

v. Sodexho Marriott Services, Inc., 349 F.Supp.2d 30, 36–37 (D.D.C. 2004) (internal quotation 

omitted); see also Williams v. Illinois, 132 S.Ct. 2221, 2246 (Jun 18, 2012) (Breyer, J., 

                                                 
8 See, e.g., Mot. to Strike Lanier, at 7 (“Any conclusions reached by that study do 

not constitute an expert opinion by Lanier herself, and cannot be offered as expert testimony by 
her[.]”); Mot. to Strike Jones, at 7 (arguing that a study cited in Jones’ expert report “is not even 
Jones’ opinion”).  
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concurring) (recognizing that “[e]xperts . . . regularly rely on the technical statements and results 

of other experts to form their own opinions.”).  

Moreover, plaintiffs, of course, will soon be able to cross-examine the District’s experts 

on the factual bases of their opinions, but their “disagreements with th[ose] factual bas[e]s does 

not affect the testimony’s admissibility.” Freeland v. Iridium World Comm., Ltd., 545 F.Supp.2d 

59, 88 (D.D.C. 2008). 

While it is true that expert testimony may be excluded as unreliable “when an expert 

chooses to utilize her own unique methodology rather than the proper analysis which is well-

known and respected[,]” Groobert, 219 F.Supp.2d at 9, no such concerns arise here, because the 

District’s experts are going to testify on the basis of their professional experience, not their 

original scientific research. See id. at 7 (FRE 702 “allows for experience such as employment in 

the field as well as experience in performing test or studies.”) (emphasis added) (citing United 

States v. Ramsey, 165 F. 3d 980, 984 (D.C. Cir. 1999) (holding that an expert’s testimony 

satisfied Rule 702 because of his specialized knowledge, education, skill, and expertise as an 

agent of the Drug Enforcement Administration). 

Separately, even if plaintiffs’ arguments had merit, they are premature. “Vigorous cross-

examination, presentation of contrary evidence, and careful instruction on the burden of proof 

are the traditional and appropriate means of attacking shaky but admissible evidence.” Daubert, 

509 U.S. at 596. See also Khairkhwa, 793 F.Supp.2d at 10 (“The adversarial system remains the 

‘traditional and appropriate’ mechanism for exposing ‘shaky but admissible evidence.’”); Harris 

v. Koenig, 815 F.Supp.2d 6, 10 (D.D.C. 2011) (Experts’ “testimony will unquestionably ‘assist 

the trier of fact[.]’ Whether or not it is based on ‘unreasonable assumptions’ will be determined 

at trial after full cross-examination. [The opponent’s] objections go to the weight, not 
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admissibility of his Report.”); SEC, 525 F.Supp.2d at 76 (“It is for the jury, not the Court, to 

determine whether [the expert’s] opinions are suspect because facts upon which he relied were 

shown to be inaccurate or unproven.”). Any disagreements here as to these experts’ testimony 

goes merely to weight—not to admissibility in the first instance. 

Additionally, there is no basis to strike the Vince expert report because it allegedly 

“consists of legal conclusions.” Mot. to Strike Vince, at 7. FRE 704 provides that “[a]n opinion 

is not objectionable just because it embraces an ultimate issue.” United States v. Hite, ___ 

F.Supp.2d ___, 2013 WL 266521, *4 (D.D.C. Jan. 24, 2013). See also, e.g., United States v. 

Boney, 977 F.2d 624, 630 (D.C. Cir. 1992) (FRE 704(a) “expressly permits expert testimony on 

‘ultimate issue[s] to be decided by the trier of fact.’”). 

Mr. Vince, of course, when he does testify, “may offer his opinion as to facts that, if 

found, would support a conclusion that the legal standard at issue was satisfied” so long as he 

does not “testify as to whether the legal standard has been satisfied.” Convertino v. United States 

Dep’t of Justice, 772 F.Supp.2d 10, 12–13 (D.D.C. 2010) (quoting Burkhart v. WMATA, 112 

F.3d 1207, 1212–13 (D.C. Cir. 1997)). In his Expert Report, it is perfectly appropriate for Mr. 

Vince to testify that the District’s firearms laws and regulations are a reasonable and effective 

attempt to ensure public safety and deter gun-related crime, and are not overly burdensome under 

the Second Amendment. “Expert opinion is not inadmissible ‘merely because it amounts to an 

opinion upon ultimate facts.” Steele v. D.C. Tiger Market, 854 A.2d 175, 181 (D.C. 2004) 

(quoting Lampkins v. United States, 401 A.2d 966, 970 (D.C. 1979) (“an expert may state a 

conclusion on such facts provided the conclusion is one that laymen could not draw.”)). 

Finally, even if plaintiffs were correct (although the District has shown above that they 

are not), the appropriate course at this juncture of the litigation would not be the preclusion of the 
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reports, but an order allowing re-submission of the reports, to correct the alleged errors. See, e.g., 

Richardson, 2012 WL 5907379 at *7 (permitting party’s untimely, supplemental expert report); 

Dormu v. District of Columbia, 795 F.Supp.2d 7, 28 n.16 (D.D.C. 2011) (allowing expert to 

supplement report “in lieu of preclusion”) (citation omitted). Cf. Bell v. Gonzalez, 2005 WL 

3555490, *16 (D.D.C. Dec. 23, 2005) (“A party using an expert may ‘submit supplements to the 

report in response to assertions by opposing experts that there are gaps in the expert’s chain of 

reasoning.’”) (quoting Miller v. Pfizer, Inc., 356 F.3d 1326, 1332 (10th Cir. 2004)). 

Nothing here—and no arguments raised by plaintiffs—justifies the “extreme sanction” of 

precluding such evidence at this stage of the proceedings. See Richardson, 2012 WL 5907379, at 

*7. Indeed, this is especially true in light of the fact that discovery has not yet closed and 

plaintiffs will have the opportunity to test and explore the information and opinions set forth in 

the Expert Reports when they take the depositions of the District’s experts, which are currently 

scheduled to take place in early June.  

At the proper time, the plaintiffs may attempt to show that there is “an analytical gap 

between the data and the opinion proffered.” General Elec. Co. v. Joiner, 522 U.S. 136, 146 

(1997). Notwithstanding that the plaintiffs have not met that burden, their time for doing so has 

not even arrived. 

CONCLUSION 

For the foregoing reasons, the District respectfully respects that the Court deny the 

Motions to Strike in their entirety.  

 

DATE: May 23, 2013   Respectfully submitted,  
 
     IRVIN B. NATHAN 

Attorney General for the District of Columbia 
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ELLEN A. EFROS 
Deputy Attorney General  
Public Interest Division 
 
 /s/ Grace Graham    
GRACE GRAHAM, D.C. Bar No. 472878 
Chief, Equity Section  
441 Fourth Street, NW, 6th Floor South 
Washington, DC 20001 
Telephone: (202) 442-9784 
Facsimile: (202) 741-8892 
Email: grace.graham@dc.gov 
  
  /s/ Andrew J. Saindon    
ANDREW J. SAINDON, D.C. Bar No. 456987 
Assistant Attorney General 
Equity Section 
441 Fourth Street, N.W., 6th Floor South 
Washington, D.C. 20001 
Telephone: (202) 724-6643 
Facsimile: (202) 730-1470 
andy.saindon@dc.gov 
 
 /s/ Chad A. Naso    
CHAD A. NASO [1001694] 
Assistant Attorney General 
Office of the Attorney General, DC 
441 Fourth Street, NW 
Sixth Floor South 
Washington, DC 20001 
(202) 724-7854 (o) 
(202) 741-8951 (f) 
chad.naso@dc.gov 
  
Counsel for Defendants 
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