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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DICK ANTHONY HELLER, et al. )
)

Plaintiffs )
)

v. ) No. 1:08-cv-01289 (JEB)
)

THE DISTRICT OF COLUMBIA, et al. )
)

Defendants )

PLAINTIFFS’ REPLY TO DEFENDANTS’ OPPOSITION TO 
MOTIONS TO STRIKE EXPERT REPORTS OF 

MARK D. JONES, CATHY L. LANIER, AND JOSEPH J. VINCE, JR.

Defendants’ “Omnibus Opposition to Plaintiffs’ Motions to Strike Expert Reports of Mark

D. Jones, Cathy L. Lanier, and Joseph Vince, Jr.” (Doc. 63) (“Opp.”), presents an odd assortment

of arguments designed to rescue three “expert” reports (“Expert Reports”) that are palpably

insufficient on their face under Fed. R.Civ. P. 26(a)(2) and Fed. R. Evid. 702,  under the prevailing

case law, and under the specific commands of the D.C. Circuit governing this case on remand.

Specifically, Defendants argue that the Motions to Strike are “premature,” and the

compliance of the proffered testimony should only be determined “at trial after full cross-

examination” (Opp. 8), in connection with a Rule 56 motion (Opp. 3), or after the putative experts

have been deposed (Opp. 3)–that is, at any time but the present.  They assume, without

demonstrating, that the standards governing reliability of expert testimony under Daubert v. Merrell

Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993) are somehow inapplicable here (adverting in

passing to “cases like this one, where the Daubert factors do not apply....).  Opp. 7.

Most importantly, the Opposition does nothing to address the principal deficiency of these
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reports pointed out by Plaintiffs in the Motions to Strike: the entire, complete, and utter lack of any

facts or data on which the expert reports are allegedly based.  Defendants contend that the three

reports are "rife with facts and data” (Opp. 6), but a simple examination of the three reports reveals

that they are devoid of any data at all, and the few facts that make a fleeting appearance are always

of an anecdotal, unscientific character.  These experts do not even attempt to apply scientific

principles or methodologies to any data or facts (there being no data to which to apply a

methodology), and had they attempted to do so their experience in law enforcement would not

provide the necessary expertise to apply such methodologies.  Because the  expert reports do not

meet the requirements of Rule 26(a)(2), the principles enunciated in case law, or the specific

requirements imposed by the D.C. Circuit for this remand, they must be stricken and any testimony

based thereon by these purported experts must be excluded.

ARGUMENT

1. The standards enunciated by the D.C. Circuit for this remand are highly
relevant to the adequacy of the Expert Reports.

Defendants state that “plaintiffs appear to argue that the Court should strike the Expert

Reports because they fail to satisfy the District’s evidentiary burden to justify the firearms

regulations under intermediate scrutiny, as articulated by the D.C. Circuit in Heller v. District of

Columbia, 670 F.3d 1244 (D.C. Circuit 2011).... This is clearly not the standard for compliance

with  Rule 26(a) or a Motion to Exclude under Rule 37(c).”  Opp. 3.  They then argue on this

basis that Plaintiffs “are making premature summary-judgment arguments” that go to weight, not

admissibility.  Opp. 4.

That is not what Plaintiffs argued in their Motions to Strike, and these statements by
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Defendants do not reveal an understanding of why the D.C. Circuit’s directives on remand are

important.  The D.C. Circuit’s directives are important because that Court enunciated the issues

to be considered on remand.  It also specified the kinds of evidence that the District must present

to attempt to justify the District’s firearms registration requirements.  The Expert Reports do not

comply with Rule 26(a)(2), and that non-compliance is especially clear in light of the statements

by the D.C. Circuit regarding the issues and evidence on remand.

It must be recalled that this case concerns a fundamental, enumerated constitutional right.

As noted by the D.C. Circuit, the challenged restrictions all "impinge" upon the ability of "a

person lawfully to acquire and keep a firearm, including a handgun, for the purpose of

self-defense in the home-'the core lawful purpose' protected by the Second Amendment [citing

District of Columbia v. Heller, 554 U.S. 570, 630 (2008)]."  Heller v. District of Columbia, 670

F.3d 1244, 1255 (D.C. Cir. 2011) (“Heller II”).  That Court noted that for purposes of

intermediate scrutiny review of those restrictions, the District had identified two important

governmental interests: “to protect police officers and to aid in crime control." Heller II at 1258.

In prior proceedings in this case, for example, the District asserted that "studies show" that

guns involved in multiple sales are more frequently used in crime, and that the one handgun a

month restriction is "designed" to reduce flow of guns in the illegal market and across state lines.

Heller II at 1258-59.  However, the D.C. Circuit noted disapprovingly that the District “neither

identifies the studies relied upon nor claims those studies showed the laws achieved their purpose,

nor in any other way attempts to justify requiring a person who registered a pistol to wait 30 days

to register another one." Id. at 1259 (emphasis added). The District also offered "cursory"

rationales for some of the other requirements, “but the District fails to present any data or other
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evidence to substantiate its claim that these requirements can reasonably be expected to promote

either of the important governmental interests it has invoked…."  Id. (emphasis added).  In

addition, there must be a “tight fit” or “close fit” between the District’s registration requirements

and the interests it asserts those requirements promote.  Id. at 1258-59.

Thus, the key issue to be considered on this remand is whether the District’s laws, or laws

similar to them, actually promote or achieve their purpose of advancing the asserted governmental

interests.  To show that, the D.C. Circuit was quite clear regarding the kinds of evidence the

District must provide; namely, “data” and “studies” that demonstrate that the measures adopted

actually advance the stated goals.  “Mere assertions” will not suffice.  Id. at 1259.

2. The opinions of Defendants’ putative experts cannot be based on
unsupported “professional opinion” as opposed to reliable studies.

Whether laws such as the District’s registration requirements actually result in crime

reduction is an empirical question that is susceptible to proof (one way or the other) by empirical

studies by social scientists and criminologists.  Daubert discusses at some length the standards

under which scientific evidence is to be evaluated by the courts in determining its relevance and

reliability.

In submitting these three reports, Defendants have wholly disregarded the D.C. Circuit’s

admonition that the alleged nexus between the District’s laws and crime control be supported by

studies or data. Defendants rely principally on two cases to try to exempt themselves unilaterally

from the requirements of Rule 26(a)(2), Rule 702, and Daubert.  Groobert v. President &

Directors of Georgetown Coll., 219 F.Supp.2d 1, 3 (D.D.C. 2002); Barnes v. Dist. of Columbia,
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Civ. No. 06-315 RCL, 2013 WL 541148, at *17 (D.D.C. Feb. 14, 2013).  Neither case is apposite.

Unlike the Expert Reports here, both the Barnes and Groobert courts permitted expert

testimony based solely on the proffered expert’s personal experience simply because no other data

existed or the subject matter did not lend itself to scientific research methodology.  In Groobert,

expert testimony regarding future earning potential for stock photographers based on the expert’s

extensive experience in the photography industry was permissible because “[t]he court cannot

penalize the plaintiff for the lack of scientific or academic studies and published reports on the

topic of stock photographer incomes because if it did, no plaintiff could ever present their own

tests or recover damages relating to this industry.” Id. at 11. 

In Barnes, the Court allowed “highly specialized and specific” experiential expert

testimony that was not amenable to analysis under the Daubert factors. Barnes at *21.  This

specialized testimony regarding whether inmates were “over-detained” was based on ten years

of personally reviewing data for hundreds of individual inmates and familiarization with

Department of Corrections data collection systems and methods.  Testimony on that subject did

not lend itself to analysis of reliability based on  Daubert factors “because of apparent lack of

information on the subject.” Id.  The Barnes court noted that there was not a single reported case

that certified an expert who provided testimony about whether an overdetention occurred.  Id. at

*21.

However, there is no lack of studies or data  regarding the efficacy of laws such as the

firearms registration requirements adopted by the District.  On the contrary, there is an extensive

body of academic and criminological studies, extending back at least for four or five decades,

regarding whether specific  measures actually reduce crime–which is the issue for which this case
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has been remanded.  That this body of studies exists is shown by the fourth expert report

submitted by Defendants, which Plaintiffs have not moved to strike.  The expert report of Daniel

W. Webster, a member of the faculty of Johns Hopkins University, cites eighteen studies or data

sources, most of which relate to the ostensible effects of particular gun laws and most of which

have been published in professional or academic journals.  See list of references, attached as

Exhibit 1 hereto, which appears at the end of Prof. Webster’s report.  He discusses those research

studies at some length in his seventeen page report.  While Plaintiffs generally do not agree with

Prof. Webster’s conclusions, and have submitted a rebuttal to his report by Dr. Gary Kleck, a

renowned criminologist at Florida State University, Prof. Webster’s list of references

demonstrates that multitudinous research studies in this area have been conducted and published.

See also the list of references, attached as Exhibit 2  hereto, which appears at the end of Dr.

Kleck’s report.  Thus, Defendants cannot justify reliance on “professional opinion,” unsupported

by data or research, due to a lack of studies or data in the field as in Groobert and Barnes.

Defendants contend that the Expert Reports are “rife with facts and data, just not in the

form that plaintiffs expected to see, which was apparently academic or empirical studies.”  Opp.

6.  Defendants may assert that the Expert Reports contain data, but reviewing those reports

confirms that they contain no data whatsoever.  Any facts, which are few and far between, are

purely anecdotal in nature, and cannot form the basis for opinion evidence regarding whether

registration requirements such as the District’s have the empirical effect of actually reducing

crime.  The pertinent point, of course, is not whether Plaintiffs expected to see “academic or

empirical studies,” but whether the D.C. Circuit expects to see such studies.  As noted above, it

plainly directed the District to proffer such studies to support the proposition that the D.C.
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registration laws actually advance the asserted governmental interests.  To test that contention,

data needs to be gathered, and the effects measured through proper social science techniques.  But

the Expert Reports do not even attempt to do that, and thus do not address the relevant issues

(whether the District’s registration laws in fact advance the governmental interests asserted) and

do not contain the kinds of evidence the D.C. Circuit required (“meaningful evidence, not mere

assertions”).  Heller II at 1259.

Defendants’ misapprehension of the nature of the evidence required by the D.C. Circuit

is encapsulated in their assertion that “the District’s experts are not attempting to make any

‘predictive’ judgments at all....”  Opp. 5 n.6.  But predictive judgments are precisely what the

D.C. Circuit required the District to support on remand.  Passing a law in the expectation that it

will have certain effects is a “predictive judgment” on the part of a legislature.  Heller II at 1259

(citing Turner Broad. Sys., Inc. v. FCC (Turner II), 520 U.S. 180, 195 (1997)).  On remand, the

D.C. Circuit directed, “the District needs to present some meaningful evidence, not mere

assertions, to justify its predictive judgments.”  Id. (emphasis added).

If “expert” testimony regarding the validity or efficacy of these registration requirements

could be based on nothing more than the unsupported “professional experience” of current or

retired law enforcement officers, the requirements of Rule 26(a)(2) and Rule 702 that expert

testimony be based on actual data, and on reliable analysis of that data according to accepted

scientific principles, would be rendered nugatory.  Each side in a dispute over the constitutional

validity of  firearms regulations could simply hire a retired ATF agent, a retired FBI agent, a

current or former police official, or other law enforcement personnel, to engage in a swearing

match.  One law enforcement official acting as an “expert” would swear that his “professional
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experience” told him that the laws were reasonable, effective, and advanced an important

governmental interest.  The opposing expert would swear that his “professional experience” told

him the opposite.  Neither expert would be required to support his position by data, and neither

would be required to engage in any scientific analysis of the (non-existent) data.  It is hard to see

how such a swearing contest would “assist the trier of fact to understand the evidence or to

determine a fact in issue” as Rule 702 prescribes.

3. The Expert Reports contain no data or facts on which the opinions are
allegedly based, and contain no reliable principles to form the basis for the
opinions.

The D.C. Circuit required the District to produce meaningful evidence, consisting of

studies and/or data, to demonstrate that its registration requirements furthered an important

governmental interest such as crime control.  Furthermore, Rule 26(a)(2) requires that an expert

report “must” contain the “basis and reasons” for the expert’s opinions, and “the data or other

information considered by the witness” in forming his opinions.  As set forth at greater length in

the Motions to Strike, the Expert Reports are wholly lacking in data and in other information

sufficient to support an expert opinion on the efficacy of the District’s firearms registration laws.

Defendants state that the Expert Reports are "rife with facts and data” (Opp. 6), but do not

favor the Court with any actual examples of data included in these reports.   Instead, Defendants

depart on a tangent about how experts may offer opinions that are “not based on firsthand

knowledge or observation.” Opp. 7 (citing Daubert at 592).  But that statement is nearly a legal

truism, reflecting the longstanding distinction between lay testimony, which must be based on
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first hand knowledge of the facts to which the witness is testifying, and expert opinions which

may be founded on the application of reliable principles to facts or data supplied to the expert.

It does not excuse an expert from relying on any facts or data at all.

Indeed, Rule 702 of the Federal Rules of Evidence expressly states that an expert opinion

may be admissible if “(1) the testimony is based on sufficient facts or data, (2) the testimony is

the product of reliable principles or methods, and (3) the witness has applied the principles and

methods reliably to the facts of the case.”

These three reports contain no data or facts, other than a few vague or anecdotal facts.

They identify no “principles and methods” used to formulate the opinion, much less any

substantiation that those “principles and methods” are reliable in general.  Finally, these reports

contain no evidence that those non-existent principles and methods have been applied “reliably”

to the non-existent facts.

Presumably, Rule 26(a)(2) requires expert reports to disclose the data on which the report

is based because that rule dovetails with similar principles set forth in Rule 702.  Without

disclosure of such data, the Expert Reports are completely insufficient under Rule 26(a)(2), and

any testimony that does not rest on sufficient facts and data, and does not result from the

application of reliable principles, cannot possibly qualify as an expert opinion under Rule 702

(with the narrow exception for fields where there are no studies or data).

This court has enforced the requirements of Rule 26(a)(2), and has stricken expert reports

that do not disclose the facts and data on which the opinion is allegedly based.  In United States

ex rel. Mossey v. Pal-Tech, Inc., 231 F.Supp.2d 94, 97 (D.D.C. 2002) the defendant moved to

“strike plaintiff’s expert witness report for failure to meet the requirements of Rule 26(a)(2) of
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the Federal Rules of Civil Procedure.”  The court struck the report for non-compliance with the

rule, including the report’s failure to provide the “bases and reasons” for the expert’s opinions,

and because it did not adequately identify “the data or information [he] considered” in forming

his opinions.  Id. at 98.  In addition, the court struck the report because it contained “nothing more

than legal opinions and unsubstantiated assessments of the evidence.”  Id.  

Equally, the requirement that some reliable methodology be employed is enforced by the

courts in considering motions to strike expert reports.  See, e.g., Elder v. Tanner, 205 F.R.D. 190,

193-94 (E.D. Tex. 2001) (expert reports stricken where they “state the experts' ultimate opinions

. . . generally, the authorities and evidence upon which they rely, but without any elaboration or

reasoning.  It is not sufficient simply to list the resources they utilized and then state an ultimate

opinion without some discussion of their thought process.”);  Bethea v. Equinox Fitness Club, 544

F. Supp. 2d 398, 399 (S.D.N.Y. 2008) aff'd in part sub nom. Mass v. Equinox Fitness Club, 354

F. App'x 556 (2d Cir. 2009) (motion to strike granted where much of the report was “simply

argument uninformed by any apparent specialized knowledge or reliable methodology” and thus,

“[i]n all respects, it is inadmissible.”).

Defendants argue that an expert opinion based solely on the “professional experience” of

the asserted expert is permissible, noting that Plaintiffs will “be able to cross-examine the

District’s experts on the factual bases of their opinions....”  Opp. 8.  But here no facts are

identified in the reports.  The only basis for their opinions in unsupported assertion, which is

precisely what Rule 26(a)(2), Rule 702, and the D.C. Circuit hold to be insufficient.
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4. The Motions to Strike the Expert Reports are not “premature.”

Defendants assert that the Motions to Strike are “premature” (Opp. 3, 8) but are uncertain

as to what would be the right time to consider the sufficiency of the Expert Reports.  At one point

they argue that the validity of the expert testimony should be considered “at trial after full cross-

examination.” Opp. 8.  At other points, they indicate that Plaintiffs’ objections to the reports are

really addressed to the sufficiency of the evidence in connection with a Rule 56 motion (Opp. 3),

or that  consideration of compliance with Rule 26(a)(2) can only be addressed after the depositions

of the putative experts.  Opp. 3.  None of these contentions is correct.

If there were some minor problem with the Expert Reports, there could be grounds for

waiting to see if the problem would be cleared up at the experts’ depositions.  But the problems here

are not susceptible to being “cured.”  It is not that a particular report is lacking a basis in facts or

data for some particular issue.  The reports are comprehensively lacking in any data or facts

whatsoever.  There is not a lack of clarity or deficiency in some particular regarding the reasoning,

principles, or methodology applied to the facts.  Rather, there is no basis or reason for the opinions

at all; no principles or methodologies underlying the conclusions, much less reliable ones, have

been identified at all.

 Defendants point to the fact that Mr. Vince has testified as an expert in several “firearm-

related” cases as evidence that his “personal experience” is sufficient to sustain his expert report.

Opp. 5-6.  However, none of those cases presented issues in which the efficacy of novel firearms

regulatory statutes in advancing governmental important interests was attempted to be measured

empirically.  Although these individuals may be accomplished or respected in their particular fields,
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service as an ATF agent or a police chief does not equip an individual with the scholarly tools to

opine on studies relating to the efficacy of firearms registration requirements for crime control.  In

fact, in this cases these individuals have not even attempted to do so.  Beyond the citation of a tiny

handful of studies almost as afterthoughts, they have not cited any research they have done

personally, and do not attempt to evaluate any research by qualified scholars.

Thus, there is nothing that requires any waiting period before the compliance of the Expert

Reports with Rule 26(a)(2) should be determined.  Neither is there any merit to Defendants’ plea

that the “appropriate course at this juncture of the litigation” would be an order “allowing re-

submission of the reports, to correct the alleged errors.”  Opp. 10.  No supplementation or

deposition testimony can cure the fundamental defects of these reports and the opinions in them.

The only way to cure the defects in these Expert Reports is to base them on actual data instead of

no data, employ a reliable methodology instead of no methodology, and have them submitted by

individuals who are experts in social scientific research instead of by individuals who are not.

Instead of being “premature,” it is important to decide now whether these expert reports

should be stricken.  If the reports are not stricken now, the parties will have to move ahead with

depositions of these three purported experts, and depositions are expensive and time-consuming.

Furthermore, in arguing any motions for summary judgment or in preparing for trial, expenditures

of time, money, briefing space, and effort will have to be made to respond to expert testimony when

the status of that testimony remains in limbo.  There is no rule stating that a decision on striking an

expert report must be delayed past some particular point in the pretrial proceedings.  See, e.g.,

Mossey at 95-99 (court decided motion to strike expert report at same time it decided motion to

dismiss Count in complaint for lack of subject matter jurisdiction, and motion to dismiss

Case 1:08-cv-01289-JEB   Document 64   Filed 05/30/13   Page 12 of 13



13

counterclaim under Rule 12(b)(6)).

Defendants contend that “at the proper time” the “plaintiffs may attempt to show that there

is ‘an analytical gap between the data and the opinion proffered,’” citing General Electric Co. v.

Joiner, 522 U.S. 136, 146 (1997).  Since the reports contain no data, it requires no sophisticated

analysis to conclude that the opinions have nothing to support them but a “gap.”  Before wasting

further time and resources of the parties and the Court, these wholly deficient expert reports should

be stricken.

CONCLUSION

The Expert Reports of Lanier, Vince, and Jones should be stricken.

Respectfully submitted,

Dick Anthony Heller
Absalom F. Jordan, Jr.
William Carter
William Scott
Asar Mustafa

By counsel

/S/Stephen P. Halbrook
Stephen P. Halbrook
D.C. Bar No. 379799

/S/ Richard E. Gardiner
Richard E. Gardiner
D.C. Bar No. 386915

Suite 403
3925 Chain Bridge Road
Fairfax, VA 22030
(703) 352-7276
(703) 359-0938 (fax)
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