
UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW MEXICO 

JOHN W. JACKSON and SECOND 

AMENDMENT FOUNDATION, INC., 

 

Plaintiffs, 

-against- 

GORDON E. EDEN, in his Official Capacity 

as Director of the Special Investigations 

Division of the New Mexico Department of 

Public Safety, 

 

Defendant. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

)  

 

 

 

 

 

 

 

Case No. 1:12-CV-421-MCA-RHS 

 

 

 

  

PLAINTIFFS’ REPLY TO DEFENDANT’S RESPONSE TO PLAINTIFFS’ 

MOTION FOR PERMANENT INJUNCTION 

 

The Plaintiffs, JOHN W. JACKSON and SECOND AMENDMENT FOUNDATION, 

INC., by and through undersigned counsel, and for their Reply to Defendant’s Response to their 

Motion for Permanent Injunction, asserts as follows: 

PRELIMINARY STATEMENT 

The parties agree as to the four elements to meet for a permanent injunction (“(1) actual 

success on the merits; (2) irreparable harm unless the injunction is issued; (3) the threatened 

injury outweighs the harm that the injunction may cause the opposing party; and (4) the 

injunction, if issued, will not adversely affect the public interest.”  Wyoming v. USDA, 661 F.3d 

1209, 1272 (10th Cir. 2011)),  

Defendant acknowledges the Court’s prior rulings that Plaintiffs have met factors 2, 3, 

and 4. 

Therefore, the only remaining issue is whether Plaintiffs have demonstrated actual 

success on the merits.  The Court previously determined that Plaintiffs demonstrated a likeliness 
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of success on the merits, and Defendant has offered nothing since that time to contradict the 

finding, and certainly nothing to meet the acknowledged standard of strict scrutiny.     

However, Defendant continues to argue Plaintiffs are not entitled to equal protection of 

the law, and claims a permanent injunction is not warranted.   

The Court has confirmed (See p.13 of Doc. 46) the settled issue that Plaintiffs as 

permanent resident aliens are a “suspect class” for Equal Protection purposes, and for that reason 

the State’s prohibition must meet the burden of strict scrutiny (See, e.g., United States v. Huiton-

Guizar, 678 F.3d 1164, 1170 (state law regulating the possession of firearms that discriminates 

on basis of resident alienage must survive strict scrutiny)) which it has not done and cannot do.  

If there has been a crime or public safety problem involving resident aliens and concealed carry 

permits, either in New Mexico or elsewhere, no doubt the Defendant would have at least 

mentioned it in his Response.  That there is no such argument demonstrates that any speculative 

crime issue imagined by the Defendant, insufficient in any event, has not at all come to pass. 

Therefore, Plaintiffs meet the burden for seeking a permanent injunction against the 

violation of the Plaintiffs’ constitutional rights, and Plaintiffs’ Motion should be granted. 

ARGUMENT 

I. PLAINTIFFS MEET THE “ACTUAL SUCCESS ON THE MERITS” STANDARD 

FOR A PERMANENT INJUNCTION BECAUSE THE LAW IS STILL NOT 

NARROWLY TAILORED. 

 Defendant concedes Plaintiffs have met their burden for showing irreparable harm, that 

the injury suffered by Plaintiffs outweighs the burden an injunction would place on the State, and 

that the injunction is in the public interest.  As to the remaining element, and as discussed earlier 

and above, Plaintiffs have demonstrated actual success on the merits of their claim.  Defendant 

cannot meet the required burden of strict scrutiny in its defense of NMSA § 29-19-4.A.(1), which 
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discriminates against permanent resident aliens intentionally without showing that the 

discrimination is the least restrictive means of accomplishing whatever interest Defendant claims 

to have.  As a result of the discriminatory law, Plaintiffs are unjustly injured by being deprived 

of equal protection of the law, which results in their being unable to defend themselves in the 

same manner as citizens.  Under the undisputed strict scrutiny standard, the law fails.     

The Court has held that protecting the public from concealed firearms is a compelling 

interest, and while Plaintiffs generally agree with that statement, Plaintiffs respectfully assert that 

is not the interest claimed by Defendant.  Rather, the State claims a compelling interest in 

“protecting the public safety by ensuring that only qualified individuals receive permits to 

possess a concealed firearm.” (See p.4 of Doc. 51).  Plaintiffs do not wish to overly stress this 

point, as prevention of crime and the illegal use of firearms is a goal all law-abiding people no 

doubt share.  But Plaintiffs are in that class of law-abiding persons, and Jackson has specifically 

alleged he is otherwise-qualified to obtain a concealed carry permit, except for the citizenship 

requirement. 

However, whatever the law’s purported purpose, Defendant still fails the “narrowly-

tailored” requirement.  “The purpose of the narrow tailoring requirement is to ensure that ‘the 

means chosen “fit” th[e] compelling goal so closely that there is little or no possibility that the 

motive for the classification was illegitimate . . . prejudice or stereotype.”  Grutter v. Bollinger, 

539 U.S. 306, 333 (2003) (quoting Richmond v. J.A. Croson Co., 488 U.S. 469, 493 (1989) 

(plurality opinion)); See also p.16 of Doc. 46. 

Just like with the preliminary injunction, Defendant fails to show that a complete 

concealed carry ban on law-abiding, otherwise-qualified lawful resident aliens is narrowly-

tailored to be the least restrictive means of serving any government purpose other than deliberate 
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discrimination.  The Court has noted numerous cases where state laws that indiscriminately ban 

resident aliens from obtaining concealed carry permits have been held to violate the Equal 

Protection Clause in exactly the same manner argued in this case.  See, e.g., Smith v. South 

Dakota, 781 F.Supp.2d 879 (D.S.D. 2011); People v. Rappard, 28 Cal.App.3d 302 (Cal.Ct.App. 

1972); State v. Ibrahim, 269 P.3d 292 (Wa. App. 2011); People v. Bounasri, 31 Misc.3d 304, 

2011 WL 356059, at * 2 (N.Y. City Ct. 2011); State v. Chumphol, 634 P.2d 451 (Nev. 1981); 

Chan v. City of Troy, 559 N.W. 2d 374 (Mich. App. 1997). 

In this case, Defendant offers nothing new to support its argument since the preliminary 

injunction was entered, and therefore Defendant still cannot defend its law under strict scrutiny, 

especially since the following remains true: 

 Plaintiffs are still trusted enough to carry firearms openly in New Mexico in the 

same manner of citizens (N.M. Const. art. II, § 6); 

 Plaintiffs are allowed to possess firearms in their homes and vehicles in the same 

manner as citizens (NMSA § 30-7-2); 

 Even though “[a] NCIC background check will not reveal whether a United States 

citizen who applies for a concealed handgun license was convicted of a 

disqualifying misdemeanor conviction while traveling or living abroad, United 

States citizens who have traveled or lived abroad are not denied such licenses due 

to [Defendant’s] inability to run an adequate background check regarding 

disqualifying convictions in a foreign jurisdiction,” while resident aliens are 

denied licenses supposedly for the exact same reason.  See p.19 of Doc. 46.      

As the Court has previously held: “[t]here is no argument made, much less any evidence 

proffered, that a permanent resident alien, such as Mr. Jackson, who resides in this country 
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legally, poses a greater danger by virtue of his or her status alone, when carrying a concealed 

loaded firearm, than do United States citizens.”  See p.18 of Doc. 42; pp.4-5 of Doc.46.  The 

Court’s prior ruling is equally applicable at this time.    

Defendant’s citation to Lorillard Tobacco Company v. Enigda, 611 F.3d 1209 (10th Cir. 

2010) is misplaced and misleading.  Enigda involved an attorney fee dispute where the issue was 

whether the defendant was a prevailing party for fee purposes under the Lanham Act.  The 

defendant argued that since the plaintiff had sought a preliminary injunction, and was denied, 

and later voluntarily dismissed the case, that the defendant was the prevailing party.  Id. at 1212.  

In relevant part, the Court found that just because the plaintiff did not obtain its preliminary 

injunction, that did not automatically mean the defendant prevailed.  Id. at 1215.   

Here, not only is the situation reversed, but Plaintiffs are not claiming to be automatically 

entitled to a permanent injunction just because they prevailed in the preliminary injunction stage.  

Rather, Plaintiffs should receive the permanent injunction for the same reasons the preliminary 

injunction was granted, especially since the Defendant has had more than seven months to offer 

evidence why the discrimination at issue is the least restrictive means of serving its interest.   

 Indeed, Defendant offers nothing new to support its argument, and even if the Court 

presumably does a de novo analysis of this permanent injunction element, Defendant still cannot 

defend its law under strict scrutiny. 

Finally, since the preliminary injunction was entered, the District of Nebraska has entered 

a permanent injunction against the exact same unconstitutional provision as is at issue in this 

case.  Similar to this Court, Judge Kopf in the District of Nebraska entered the injunction 

pursuant to the plaintiffs’ (including Plaintiff Second Amendment Foundation’s) as-applied 
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Fourteenth Amendment Equal Protection challenge (See Judgment in Carlos Nino de Rivera 

LaJous v. Sankey, 4:13-CV-3070 (D.NE, October 15, 2013)), attached hereto.   

In light of the above, Plaintiff have met all the factors for a permanent injunction, and the 

Defendant has failed to meet his burden for defending NMSA § 29-19-4.A.(1).  The challenged 

statute is unconstitutional and must be permanently enjoined.    

CONCLUSION 

New Mexico cannot deny Fourteenth Amendment equal protection rights to an entire 

class of its residents.  Plaintiffs respectfully request that the motion for permanent injunctive 

relief be granted. 

Dated: November 18, 2013    Respectfully submitted, 

David G. Sigale, Esq. (#6238103 (IL))  Paul M. Kienzle, III., Esq. (#7592 (NM)) 

LAW FIRM OF DAVID G. SIGALE, P.C.  SCOTT & KIENZLE, P.A. 

739 Roosevelt Road, Suite 304   P.O. Box 587 

Glen Ellyn, IL 60137     Albuquerque, NM 87103 

630.452.4547      (505) 246-8600 
dsigale@sigalelaw.com     paul@kienzlelaw.com 

Admitted pro hac vice 

 

By:    /s/ David G. Sigale   

David G. Sigale 

 

       One of the Attorneys for Plaintiffs 
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CERTIFICATE OF ATTORNEY AND NOTICE OF ELECTRONIC FILING 
 

The undersigned certifies that: 

 

1. On November 18, 2013, the foregoing document was electronically filed with the 

District Court Clerk via CM/ECF filing system; 

 

2. Pursuant to F.R.Civ.P. 5, the undersigned certifies that, to his best information 

and belief, there are no non-CM/ECF participants in this matter. 

 

 

 

            /s/ David G. Sigale    

One of the Attorneys for Plaintiffs 

Case 1:12-cv-00421-MCA-RHS   Document 54   Filed 11/18/13   Page 7 of 7



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEBRASKA 

 
CARLOS NINO DE RIVERA  
LAJOUS, et al, 
 

Plaintiffs, 
 

v. 
 
DAVID SANKEY, in his official capacity 
as Superintendent of the Nebraska 
State Patrol, 
  

Defendant.  

)
)
)
)
)
)
)
)
)
)
)
)

Case No. 4:13-CV-3070 
 
 
 

ORDER AND  
FINAL JUDGMENT 

 
 This matter is before the Court upon the parties’ Joint Stipulation to Entry of Final 
Judgment and Permanent Injunction (Filing No. 26). The parties stipulated to an Order of 
the Court enjoining Defendant from enforcing Neb. Rev. Stat. § 69-2433(10) as applied to 
the application of lawful permanent residents to obtain a permit to carry a concealed 
handgun, provided they are otherwise-qualified.(Filing No. 26). 
 

The Court concludes that the Stipulation should be approved, and judgment should 
be entered in favor of Plaintiffs.  Accordingly,  
 

IT IS ORDERED: 
 

1. For the reasons set forth in the Court’s Order on Motion to Dismiss of August 30, 
2013 (Filing No. 22), 
 
a. Count I of Plaintiffs’ Complaint is dismissed with prejudice. 
b. Plaintiffs’ claims against the Nebraska Attorney General are dismissed with 

prejudice. 
c. Count III of Plaintiffs’ Complaint is voluntarily dismissed pursuant to 

F.R.Civ.P. 41(a)(1)(A)(ii).  
 

2. Pursuant to Plaintiffs’ as-applied Fourteenth Amendment Equal Protection claim in 
Count II, Defendant is permanently enjoined from taking any action to enforce Neb. 
Rev. Stat. § 69-2433(10) as applied to the application of lawful permanent residents 
to obtain a permit to carry a concealed handgun, provided they are otherwise-
qualified.  Upon entry of the final order and permanent injunction, Defendant shall 
allow Plaintiffs and other lawful permanent residents residing in Nebraska to apply 
for, and obtain, a permit to carry a concealed handgun, provided they are otherwise-
qualified to obtain such a permit pursuant to the Nebraska Concealed Handgun 
Permit Act. 
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3. Plaintiffs’ shall file an application for attorneys’ fees and expenses on or before 
November 5, 2013.   
 
 
Dated this 15th day of October, 2013. 

BY THE COURT: 
 
 
s/ Richard G. Kopf 
Senior United States District Judge 
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