
UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

DANIEL WILLIAMS, 
and EDWARD WILLIAMS, 

Plaintiffs-Appellees, 

-vs-

INTERNATIONAL GUN-A-RAMA, 
KIMBERLY UPSHAW, 
JAMES NIGEL BOSTIC, 
CORNELL CALDWELL, and 
JOHN DOE TRAFFICKERS 1-10, 

Defendants, 

BEEMILLER, INC., dba HI-POINT, 
CHARLES BROWN, 
MKS SUPPLY, INC., 

Defendants-Appellants. 

STATE OF NEW YORK ) 
COUNTY OF ERIE ) SS: 
CITY OF BUFFALO ) 

OBJECTIONS TO 
BILL OF COSTS 
No. 10-1339-cv (L), 
No. 10-1599-cv (CON) 

TERRENCE M. CONNORS, ESQ., being duly sworn, 

deposes and says as follows: 

Case: 10-1339     Document: 122     Page: 1      04/22/2011      270826      18



1. I am an attorney at law duly licensed to practice my profession 

in the State of New York; I am admitted to practice law before the 

Second Circuit Court of Appeals, and a partner in the law firm of 

CONNORS & VILARDO, LLP, counsel for Plaintiffs-Appellees DANIEL 

WILLIAMS and EDWARD WILLIAMS in the above-captioned action. 

2. I make this affidavit to set forth Plaintiffs-Appellees' objections 

to Defendants-Appellants' Bill of Costs, pursuant to FRAP 39(d)(2). 

3. On March 25, 2011, this Court issued a Summary Order 

reversing the district court's decision and order awarding fees and costs 

to Plaintiffs-Appellees, Mr. Williams and his son Daniel. See Exhibit 

A (the summary order). On AprilS, 2011, Defendant-Appellant MKS 

Supply, Inc. (hereinafter "MKS Supply"), filed its "Verified Itemized 

Bill of Costs" (Docket Document No. 118). 

4. For the reasons set forth in these objections, this Court should 

exercise its discretion to deny MKS Supply the costs it seeks. 
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Equitable Considerations 
Compel a Denial of Costs 

5. While an award of costs to a prevailing party is the norm 

under FRAP 39, the rule affords this Court "wide discretion" to deny 

costs altogether. Moore v. County of Delaware, 586 F. 3d 219, 221 (2d 

Cir. 2009) (citing and quoting DLC Management Corp. v. Hyde Park, 

179 F.3d 63, 64 (2d Cir. 1999)). This Court has exercised its 

considerable discretion to deny costs where equitable considerations 

made an award of costs unwarranted. See Moore, 586 F.3d at 221-22; 

DLC Management Corp., 179 F. 3d at 64; see also Furman v. Cirrito, 

782 F.2d 353, 355-56 (2d Cir. 1986) (discussing this Court's "equitable 

discretion" under Rule 39, as reflected in the Advisory Committee Note 

to Rule 39). 

6. Here, the equitable considerations should cause this Court to 

exercise its discretion to deny costs to MKS Supply. 

7. First, the circumstances of the appeal suggest that costs are 

unwarranted. MKS Supply appealed the district court's decision to 

award fees and costs to plaintiffs for MKS Supply's improper removal 

to federal court. While this Court concluded that MKS Supply should 

-3-

Case: 10-1339     Document: 122     Page: 3      04/22/2011      270826      18



not have to pay plaintiffs' fees and costs for the removal from state 

court, the merits of remand itself- and the district court's 

determination that this matter should not have been removed to 

federal court- were not at issue on appeal. See Summary Order 

(Docket Document No. 115-1 n.3). In other words, the appeal did not in 

any way determine that plaintiffs Daniel Williams, the victim of the 

shooting at issue in this litigation, and his father Edward were 

incorrect in their choice of a state forum to litigate their claims nor in 

their request that the district court remand this case back to that 

forum. 

8. A second, related reason favors denial of costs: by imposing 

costs for the appeal, this Court would be merely piling on an additional 

financial burden on the plaintiffs for doing nothing more than resisting 

the defendants' improper removal. This Court's decision to reverse the 

award below effectively imposed substantial costs on plaintiffs 

associated with the prior proceedings and plaintiffs' efforts to return 

this matter to the forum in which it belongs. By reversing the district 

court's award of fees and costs, this Court has not only relieved MKS 

Supply of any obligation to reimburse plaintiffs for the expenses they 
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incurred undoing the improper removal; it also has put those expenses 

squarely on the shoulders of the plaintiffs. Equity demands that no 

additional costs be placed on the plaintiffs who have done nothing 

wrong here. 

9. Third, unlike MKS Supply (the distributor of the handgun 

used to shoot Daniel), Daniel and his father Edward are of extremely 

limited financial resources. 

10. Fourth, MKS Supply's proof in support of its bill of costs is 

insufficient. More specifically, the proof is inconsistent with the 

amount it claims it incurred. MKS Supply seeks $6,488.85 in costs. 

See Docket Document No. 118-1. This includes $5,165.94 for costs of 

printing the appendix and special appendix, $840.91 for the costs of 

printing the brief, and $36 for the costs of printing the reply brief. See 

id. To prove these costs, MKS Supply has attached an invoice from a 

printer. See Docket Document No. 118-2. The amounts on the invoice, 

however, are different than the amounts set forth on the "Verified 

Itemized Bill of Costs." Compare Docket Document No. 118-1 

with Docket Document No. 118-2. None of the amounts shown on the 

invoice match the amounts on the "Verified Itemized Bill of Costs." The 
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amounts on the invoice appear to reflect lower costs than those on the 

"Verified Itemized Bill of Costs." 

11. The deficiencies in the proof of actual costs, along with the 

other equitable considerations, should cause this Court to exercise its 

broad discretion to deny the costs MKS Supply seeks. 

The Costs Sought 
Exceed Those Permitted 
Under Local Rule 39.1 

12. FRAP 39(c) provides that "Each court of appeals must, by 

local rule, fix the maximum rate for taxing the cost of producing 

necessary copies of a brief or appendix." Consistent with that 

requirement, this Court's Local Rule 39.1 states that the cost of 

reproducing "necessary copies" of brief, appendices, or record excerpts 

"is taxable at the lesser of the actual cost or $0.20 per page." Local 

Rule 39.1 (emphasis added). 

13. MKS Supply's submission does not permit determination of 

which copies were "necessary." 

14. Moreover, it seeks alleged actual costs that are far in excess 

of the $0.20 per page maximum permitted under FRAP 39(c) and Local 
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Rule 39.1. For example, the joint appendix pages are listed as $3.95 

per page. See Docket Document No. 118-2 at 1. The cover pages are 

itemized at $135 per page. See id. at 1-2. The pricing per page for the 

brief appears to be either $8.33 per page ($575 divided by 69 pages) or 

$0.92 per page ($575 divided by 9 copies divided by 69 pages), not 

including $95 for the cover page. 

15. If the invoice means that there were 9 copies of a 69-page 

brief; 7 copies of a 455-page appendix; and 7 copies of a 73-page special 

appendix (and assuming all of those copies were "necessary"), the 

maximum taxable amount at $0.20 per page equals $863.40- far less 

than the $6042.85 set forth as the amount owed for the appedices and 

briefs on the "Verified Itemized Bill of Costs." 

16. MKS Supply's bill of costs exceeds the maximum allowable 

amount by $5, 179.45. 

17. The most that MKS Supply could recover in costs would be 

$1,318.40 ($863.40 at $0.20 per page plus the $455 docketing fee). 

-7-
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Conclusion 

18. Equitable considerations should cause this Court to exercise 

its discretion to deny an award of costs. In the alternative, the 

maximum costs allowed under Rule 39(c) and Local Rule 39.1 is 

$1,318.40. 

Sworn to before me on this 
22nd day of April, 2011 

Notary Public 

Nlf C. MARTOCHE 
· Notary Putlllc. 81ate of New York 

;ualifled 1ft Erie County 1-t; 
My Commission Elcpbl Ftb. 3, 20_ 

,....----. 

1--Vvvtn.~ 
Terrence M. Connors, Esq. 
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10-1339-cv (L) 
Williams v. Beemiller, Inc. 

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

SUMMARY ORDER 

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT. CITATION TO A 
SUMMARY ORDER FILED ON OR AFTER JANUARY 1, 2007, IS PERMITTED AND IS GOVERNED BY 
FEDERAL RULE OF APPELLATE PROCEDURE 32.1 AND THIS COURT'S LOCAL RULE 32.1.1. WHEN 
CITING A SUMMARY ORDER IN A DOCUMENT FILED WITH THIS COURT, A PARTY MUST CITE 
EITHER THE FEDERAL APPENDIX OR AN ELECTRONIC DATABASE (WITH THE NOTATION 
"SUMMARY ORDER"). A PARTY CITING A SUMMARY ORDER MUST SERVE A COPY OF IT ON ANY 
PARTY NOT REPRESENTED BY COUNSEL. 

At a stated Term of the United States Court of Appeals for the Second Circuit, held at the 
Daniel Patrick Moynihan United States Courthouse, at 500 Pearl Street, in the City of New York, 
on the 25111 day of March, two thousand eleven. 

Present: ROBERT A. KATZMANN, 
REENA RAGGI, 
RAYMOND J. LOHIER, JR., 

Circuit Judges, 

DANIEL WILLIAMS, EDWARD WILLIAMS, 

Plaintiffs-Appellees, 

- v- No. 10-1339-cv (L), 10-1599-cv (CON) 

INTERNATIONAL GUN-A-RAMA, KIMBERLY UPSHAW, JAMES NIGEL BOSTIC, 
CORNELL CALDWELL, JOHN DOE TRAFFICKERS 1-10, 

Defendants, 

BEEMILLER, INC., dba HI-POINT, CHARLES BROWN, MKS SUPPLY, INC., 

Defendants-Appellants.* 

* The Clerk of the Court is directed to amend the caption as set forth above. 
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For Plaintiffs-Appellees: 

For Defendants-Appellants: 

JAMES W. GRABLE, JR. (Terrence M. Connors, on the brief), 
Connors & Vilardo, LLP, Buffalo, N.Y.; Brady Center to 
Prevent Gun Violence Legal Action Project, Washington, D.C. 

JEFFREY M. MALSCH (Anthony M. Pisciotti, Danny C. Lallis, 
on the brief), Pisciotti, Maisch & Buckley, P.C., White Plains, 
N.Y.; John F. Renzulli, Scott C. Allan, Renzulli Law Firm, 
LLP, White Plains, N.Y.; Scott L. Braum, Timothy R. Rudd, 
Scott L. Braum & Associates, Ltd., Dayton, Ohio; Thomas J. 
Drury, Hedwig M. Auletta, Damon Morey, Buffalo, N.Y. 

Appeal from the United States District Court for the Western District ofNew York 
(Skretny, C.J.). 

ON CONSIDERATION WHEREOF, IT IS HEREBY ORDERED, ADJUDGED, 

AND DECREED that the judgment of the district court is REVERSED. 

Defendants-Appellants ("removing defendants") appeal from the March 10, 2010 order 

of the district court for the Western District ofNew York (Skretny, C.J.), awarding plaintiffs 

costs and fees following their successful motion to remand this action to state court. We assume 

the parties' familiarity with the facts and procedural history of the case. 

Title 28, section 1447(c) ofthe United States Code provides that an order of remand to 

state court "may require payment of just costs and any actual expenses, including attorney fees, 

incurred as a result of the removal." In Martin v. Franklin Capital Corp., 546 U.S. 132 (2005), 

the Supreme Court clarified the proper standard governing when such an award is warranted, 

holding that "absent unusual circumstances, attorney's fees should not be awarded when the 

removing party has an objectively reasonable basis for removal." !d. at 136. "Conversely, when 

an objectively reasonable basis exists, fees should be denied." !d. at 141. Objective 

reasonableness is evaluated based on the circumstances as of the time that the case was removed. 

See, e.g., Valdes v. Wal-Mart Stores, Inc., 199 F.3d 290, 293 (5th Cir. 2000); accord Legg v. 

2 
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Wyeth, 428 F .3d I3I7, I320 (II th Cir. 2005). "Although we generally review a district court's 

award of attorney's fees for an abuse of discretion," questions of law are reviewed de novo. US. 

Dep 't of Justice, Tax Div. v. Hudson, 626 F.3d 36, 38 (2d Cir. 20IO). In the instant case, the 

objective reasonableness of removing defendants' basis for removal presents a legal question. 

We turn first to the question of whether it was objectively unreasonable for removing 

defendants to rely on the exception for lack of constructive notice articulated in Milstead Supply 

Co. v. Casualty Insurance Co., 797 F. Supp. 569 (W.D. Tex. I992). Milstead carved out an 

exception to the general rule that co-defendants must consent to removal, see, e.g., Wis. Dep 't of 

Corr. v. Schacht, 524 U.S. 38I, 393 (1998) (Kennedy, J., concurring), in concluding that consent 

was only required from those served defendants "whom the removing defendant(s) actually 

knew or should have known had been served." Milstead, 797 F. Supp. at 573. Although a lack 

of constructive notice exception has been applied by numerous district courts, see, e.g., Lopez v. 

BNSF Ry. Co., 6I4 F. Supp. 2d I084, I088-89 (E.D. Cal. 2007); Laurie v. Nat'! R.R. Passenger 

Corp., No. Civ.A OI-6I45, 200I WL 34377958, at *1 (E.D. Pa. Mar. 13, 200I), this exception to 

the unanimous consent requirement has also been rejected by some district courts, see, e.g., Tate 

v. Mercedes-Benz USA, Inc., I5I F. Supp. 2d 222,225 (N.D.N.Y. 2001). However, this Court 

has not ruled on whether an exception for lack of constructive notice ought to apply, and 

accordingly there was no binding precedent to guide the instant removing defendants at the time 

of removal. We agree with the Seventh Circuit that "if clearly established law did not foreclose 

a defendant's basis for removal, then a district court should not award attorneys' fees," and 

"[d]istrict court decisions, let alone conflicting district court decisions, do not render the law 

clearly established." Lott v. Pfizer, Inc., 492 F.3d 789, 793 (7th Cir. 2007). Accordingly, we 

3 

Case: 10-1339     Document: 122     Page: 12      04/22/2011      270826      18



Case: 10-1339 Document: 115-1 Page: 4 03/25/2011 244133 6 

conclude that removing defendants were not objectively unreasonable to rely on those district 

court cases supporting application of a lack of constructive notice exception to the requirement 

that removing defendants must obtain consent to removal from all served co-defendants.' 

However, that is not the end of our inquiry. Although removing defendants were not 

objectively unreasonable to rely on a lack of constructive notice exception, we must nonetheless 

determine whether removing defendants lacked constructive knowledge of service on their co-

defendants at the time of removal or were otherwise objectively reasonable to remove without 

consent. It is undisputed that plaintiffs had not filed affidavits of service with the state court for 

served co-defendants when the case was removed on November 23, 2005. Defendant Upshaw 

was served on November 22, 2005, approximately half an hour after the removal papers had 

been turned over to Federal Express for delivery to the court, and accordingly we conclude that 

removing defendants lacked constructive notice of her service prior to removal. The case of 

defendant Bostic, who had been served on November 2, 2005, is not as easily resolved. 

1 Although not necessary to our resolution of the instant dispute, we are inclined to think 
that it would be appropriate to adopt an exception for lack of constructive notice that requires a 
removing defendant to exercise reasonable diligence to ascertain whether co-defendants have 
been served, but which excuses failure to obtain consent where such diligence is demonstrated. 
The parameters of reasonable diligence would be circumstance dependent. In a case with few 
defendants, for example, a reasonably diligent defendant might be required to do more than 
merely monitor the docket for the filing of affidavits of service. In a case with numerous and/or 
difficult to locate defendants, however, a removing defendant might not be required to attempt to 
contact each individual defendant to determine whether service had been effected. The strict 
standard applied by the district court, with no exception for lack of constructive notice, could be 
subject to abuse by a plaintiff attempting to thwart a defendant's right to remove. Although we 
do not suggest that plaintiffs in this case were attempting to frustrate removal, without such an 
exception, a plaintiff could either prevent removal entirely or make obtaining consent extremely 
burdensome by failing to file affidavits of service within the period for obtaining consent or by 
failing to properly identify the location of a defendant. Such a result would risk infringing on 
defendants' "right to a federal forum" where the standards of the removal statute are met. 
Martin, 546 U.S. at 137. 

4 
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Although the amended complaint did not provide an address for Bostic, thereby theoretically 

impeding removing defendants' ability to locate Bostic to determine whether he had been served 

and to seek his consent, it did identify - and the notice of removal itself indicates that removing 

defendants were aware- that Bostic was incarcerated at a Pennsylvania penitentiary. However, 

we need not resolve whether removing defendants ought to be charged with constructive notice 

of service on Bostic. Even assuming that they did have such notice, the thirty-day period in 

which to obtain his consent to removal had not run at the time of removal, and the removal could 

therefore have been procedurally proper had his consent been subsequently and timely obtained? 

Accordingly, we conclude that removing defendants were not objectively unreasonable to have 

removed prior to obtaining consent from Upshaw and Bostic, and therefore the district court's 

award of costs and fees must be vacated.3 

2 The Second Circuit has not adopted a rule governing when the time to obtain consent to 
removal runs. The Fifth Circuit has adopted the so-called first-served rule, under which all 
served defendants must consent to removal "no later than thirty days from the day on which the 
first defendant was served." Getty Oil Corp. v. Ins. Co. ofN Am., 841 F.2d 1254, 1263 (5th Cir. 
1988). The Fourth Circuit subsequently adopted an intermediate rule that requires removal 
within thirty days of service on the first defendant but permits subsequently served defendants 
thirty days from their service to consent, while the Sixth, Eighth, and Eleventh Circuits follow 
the last-served defendant rule, which allows each defendant to remove within thirty days of 
receiving service. See Barbour v. Int'l Union,- F.3d -, 2011 WL 242131, at *9-11 (4th Cir. 
2011) (en bane) (discussing other circuits' positions and reaffirming the intermediate rule 
adopted in McKinney v. Board ofTrustees of Maryland Community College, 955 F.2d 924, 926 
(4th Cir. 1992)). We need not adopt a rule at this time, because under any of these rules, 
removing defendants had at least a week following removal to obtain Bostic's consent, which 
they ultimately failed to do. 

3 The question of whether the removing defendants were objectively reasonable to 
remove is an independent question from whether the removal itself was procedurally proper. In 
any event, the merits of the remand are not subject to our review. See Williams v. Beemiller, 
Inc., 527 F.3d 259, 262 (2d Cir. 2008); see also 28 U.S.C. § 1447(d). 

5 
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Because we conclude that the district court's fee award must be reversed, we need not 

reach defendants' remaining arguments. Accordingly, for the foregoing reasons, the order of the 

district court is REVERSED. 

FOR THE COURT: 
CATHERINE O'HAGAN WOLFE, CLERK 

6 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

DANIEL WILLIAMS, 
and EDWARD WILLIAMS, 

Plaintiffs-Appellees, 

·vs· 

INTERNATIONAL GUN-A-RAMA, 
KIMBERLY UPSHAW, 
JAMES NIGEL BOSTIC, 
CORNELL CALDWELL, and 
JOHN DOE TRAFFICKERS 1·10, 

Defendants, 

BEEMILLER, INC., dba HI-POINT, 
CHARLES BROWN, 
MKS SUPPLY, INC., 

Defendants-Appellants. 

STATE OF NEW YORK ) 
COUNTY OF ERIE ) SS: 
CITY OF BUFFALO ) 

AFFIDAVIT OF SERVICE 
No. 10·1339-cv (L), 
No. 10·1599-cv (CON) 

TERRENCE M. CONNORS, ESQ., being duly sworn, deposes and says 

that on April 22, 2011, he electronically filed the foregoing Objections to Bill 

of Costs using the CM/ECF system, which then electronically notified the 

following CM/ECF participants in this case (all counsel of record are CM/ECF 

registered users): 

Jeffrey Maisch, Esq. 
Priscotti, Maisch & Buckley, P.C. 
445 Hamilton Avenue 
Suite 1102 
White Plains, New York 10601 

Attorneys for Defendant-Appellant 
MKS Supply, Inc. 
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Elizabeth S. Haile, Esq. 
Jonathan E. Lowy, Esq. 

Brady Center to Prevent Gun 
Violence Legal Action Project 

1225 Eye Street NW 
Washington, D.C. 20005 
(202) 289-7319 
ehaile@bradymail.org 
jlowy@bradymail.org 

Attorneys for Plaintiffs-Appellees 

John F. Renzulli, Esq. 
Scott C. Allan, Esq. 
Renzulli Law Firm, LLP 
81 Main Street 
Suite 508 
White Plains, New York 10601 
(914) 285-0700 
jrenzulli@renzullilaw .com 
sallan@renzullilaw .com 

Attorneys for Defendant-Appellant 
Beemiller, Inc. d/b/a Hi-Point 

Scott L. Baum, Esq. 
Timothy R. Rudd, Esq. 
Scott L. Baum & Associates, Ltd. 
812 East Franklin Street, Suite C 
Dayton, Ohio 45459 
(937) 396-1036 

and 

Thomas J. Drury, Esq. 
Hedwig M. Auletta, Esq. 
Damon Morey LLP 
The Avant Building 
200 Delaware Avenue, Suite 1200 
Buffalo, New York 14202 
(716) 856-5500 

Attorneys for Defendant-Appellant 
Charles Brown 
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Sworn to before me this 
22nd day of April, 2011. 

_......--. 

WLvYm c~ 
Terrence M. Connors, Esq. 
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