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has it issued shares or debt securities to the public. The Brady Center to Prevent 

Gun Violence is a § 501(c)(3) non-profit corporation, and no publicly held 

corporation holds ten percent of its stock. 
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INTEREST OF AMICUS CURIAE AND 
SOURCE OF AUTHORITY TO FILE 

 
Amicus Brady Center to Prevent Gun Violence is the nation’s largest non-

partisan, nonprofit organization dedicated to reducing gun violence through 

education, research, and legal advocacy.  Through its Legal Action Project, the 

Brady Center has filed numerous briefs amicus curiae in cases involving both state 

and federal gun laws, including cases involving restrictions on the ability of 

convicted criminals to access firearms.  See, e.g., United States v. Castleman, 134 

S. Ct. 1405 (2014); McDonald v. City of Chicago, Ill., 561 U.S. 742 (2010); United 

States v. Hayes, 555 U.S. 415 (2009) (citing amicus brief of Brady Center); Dist. of 

Columbia v. Heller, 554 U.S. 570 (2008).  Amicus brings an important perspective 

to the legal issues raised by this case and has a compelling interest in ensuring that 

the Second Amendment is applied without impeding reasonable governmental 

actions to prevent gun violence. 

All parties have consented to the filing of this brief.  See Fed. R. App. P. 

29(a).  No counsel for any party authored this brief in whole or in part.  No party 

and no party’s counsel contributed money that was intended to fund preparing or 

submitting the brief.  No person—other than amicus curiae, its members, and its 

counsel—contributed money that was intended to fund preparing or submitting this 

brief.  See Fed. R. App. P. 29(c)(5). 
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 2 

SUMMARY OF ARGUMENT 

In United States v. Castleman, the Supreme Court unambiguously held that 

federal law prohibits possession of guns by any individual who has been convicted 

of a misdemeanor crime of domestic violence that has, as an element, physical 

force that would support a common-law battery conviction.  134 S. Ct. at 1415.  

The district court properly concluded that, in light of Castleman, Appellant 

Fisher’s harassment convictions render him ineligible for possession of firearms. 

Faced with the district court’s straightforward application of Supreme Court 

precedent, Fisher now argues that the federal firearms prohibition does not apply to 

him because Hawaii allegedly lacks adequate procedures to expunge or set aside 

harassment convictions, thereby violating his Second Amendment rights.  This 

argument is meritless for three reasons.  First, the enforceability of the federal 

firearms prohibition is not contingent on a state’s adoption of a specific form of 

procedures for restoration of rights.  Second, even though it is not required to do 

so, Hawaii provides procedures for misdemeanants to restore their rights.  Third, 

the prohibition does not infringe on Fisher’s Second Amendment rights because, as 

a convicted domestic abuser, Fisher no longer has Second Amendment rights.  This 

Court should reject Fisher’s unsupported arguments and affirm the district court’s 

grant of summary judgment in favor of Appellee Kealoha.  

. 
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ARGUMENT 

I. The Lautenberg Amendment Prohibits Firearm Possession Among 
Domestic Violence Misdemeanants Without Regard to the Availability 
of State Expungement Procedures.   

Fisher argues that federal law does not prohibit his possession of a 

firearm.  This argument rests on a fundamental misreading of the applicable federal 

statute and this Court’s precedent.   

The Federal Gun Control Act of 1968 prohibits possession of a 

firearm by persons convicted of “a misdemeanor crime of domestic violence.”  18 

U.S.C. § 922(g)(9).  Known as the “Lautenberg Amendment,” § 922(g)(9) reads: 

It shall be unlawful for any person— . . .  
who has been convicted in any court of a misdemeanor 
crime of domestic violence, 
to ship or transport in interstate or foreign commerce, or 
possess in or affecting commerce, any firearm or 
ammunition; or to receive any firearm or ammunition 
which has been shipped or transported in interstate or 
foreign commerce. 

Id.   

The statute defines “misdemeanor crime of domestic violence” as a 

federal, state, or tribal misdemeanor that  

has, as an element, the use or attempted use of physical 
force, or the threatened use of a deadly weapon, 
committed by a current or former spouse, parent, or 
guardian of the victim, by a person with whom the victim 
shares a child in common, by a person who is cohabiting 
with or has cohabited with the victim as a spouse, parent, 
or guardian, or by a person similarly situated to a spouse, 
parent, or guardian of the victim.   
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 4 

 
§921(a)(33)(A).  In Castleman, the United States Supreme Court held that 

common-law simple battery constitutes “physical force” under the Lautenberg 

Amendment.  See Castleman, 134 S. Ct. at 1413 (“We therefore hold that the 

requirement of ‘physical force’ is satisfied, for purposes of § 922(g)(9), by the 

degree of force that supports a common-law battery conviction.”). 

In the face of this crystal-clear ruling from the Supreme Court, Fisher 

argues that Hawaii has failed to “adopt” the Lautenberg Amendment because it 

does not provide a means for domestic violence misdemeanants to regain Second 

Amendment rights through post-conviction expungement.  This argument rests on 

a misinterpretation of the language of the Lautenberg Amendment and ignores 

Congress’s clear desire to prevent domestic gun violence while deferring to state 

law procedures to restore forfeited civil rights.   

In interpreting this provision, the Court must first consider the plain 

and unambiguous meaning of the statutory language itself.  Sierra Club v. EPA, 

762 F.3d 971, 978-79 (9th Cir. 2014) (citing Barnhart v. Sigmon Coal Co., 534 

U.S. 438, 450 (2002)).  By its terms, § 922(g)(9) prohibits “any person . . . 

convicted in any court” of a misdemeanor domestic violence crime from 

possessing a firearm.  (Emphasis added).  This plain language includes nothing to 

suggest that this prohibition is conditioned on the availability of post-conviction 
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restoration procedures.  To the contrary, the statute restricts access to firearms for 

all domestic violence misdemeanants without precondition. 

This broad prohibition belies the notion that Congress intended to 

require or even encourage states to adopt particular post-conviction procedures to 

allow individuals to restore forfeited gun rights.  On the contrary, § 922(g)(9) 

prohibits domestic violence misdemeanants from possessing firearms without 

regard to post-conviction reinstatement procedures available in any particular state.  

Had Congress intended § 922(g)(9) to apply only in states that provide particular 

reinstatement procedures, surely such an important limitation would have been 

stated explicitly.  Cf. Whitman v. Am. Trucking Ass’n, Inc., 531 U.S. 457, 468 

(2001) (“Congress . . . does not alter the fundamental details of a regulatory 

scheme in vague terms or ancillary provisions—it does not, one might say, hide 

elephants in mouseholes.”).  Absent such an express limitation, § 922(g)(9) plainly 

prohibits firearm ownership among all domestic violence misdemeanants. 

Fisher has conspicuously failed to appeal the holding of the district 

court that his guilty plea to misdemeanor harassment constitutes a “misdemeanor 

crime of domestic violence” within the meaning of § 922(g)(9).  ER 25.  As a 

result, he has waived this argument on appeal.  United States v. Torlai, 728 F.3d 

932, 947 n.14 (9th Cir. 2013) (citing Smith v. Marsh, 194 F.3d 1045, 1052 (9th Cir. 
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1999)).  Thus, Fisher effectively concedes that he is prohibited from firearm 

possession under the text of § 922(g)(9). 

Confronted with the plain statutory text, Fisher instead attempts to 

read into the Lautenberg Amendment requirements that are not found in the 

language of the statute.  In particular, noting that certain categories of individuals 

whose misdemeanor convictions have been overturned or otherwise set aside are 

not subject to § 922(g)(9), Fisher would have this Court read into the statute a 

requirement that all states must adopt certain restoration procedures.  As before, 

this argument ignores the plain language Congress adopted through the Lautenberg 

Amendment, as well as Congress’s deference to existing state law procedures to 

restrict and reinstate gun rights.   

While § 922(g)(9) restricts access to firearms for domestic violence 

misdemeanants, this broad prohibition is subject to an express exception where an 

individual’s conviction has been set aside.   In particular, § 921(a)(33)(B)(ii) states 

that a person is not considered to have been convicted of a misdemeanor domestic 

violence crime “if the conviction has been expunged or set aside, or is an offense 

for which the person has been pardoned or has had civil rights restored” unless the 

state’s expungement, set-aside, or restoration directive expressly provides that gun 

possession limitations shall remain in place.  18 U.S.C. § 921(a)(33)(B)(ii).  By its 

plain terms, this exception has not been satisfied here because Fisher’s conviction 
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has not been expunged or set aside, nor has he been pardoned or otherwise had his 

civil rights restored.     

While Fisher correctly notes that the exceptions listed in § 

921(a)(33)(B)(ii) reflect Congressional recognition of the variety of restoration 

procedures available throughout the states (Pl. Br. 10), Fisher attempts to morph 

this recognition into an affirmative statutory command that states be required to 

provide particular restoration procedures.  Paradoxically, Fisher contends that 

Congress intended to defer to the states in determining appropriate means for 

restoring forfeited gun rights while simultaneously requiring states to adopt a 

particular set of restoration procedures.  However, he cites no authority for the 

proposition that the narrow exceptions included in § 921(a)(33)(B)(ii) require 

states to provide particular reinstatement procedures.  And the text can bear no 

such interpretation. 

Fisher’s understanding of the meaning of § 921(a)(33)(B)(ii) is 

similarly flawed.  While Fisher is correct that a court must, if possible, give effect 

to every word of the statute in construing its meaning, Lyon v. Chase Bank USA, 

N.A., 656 F.3d 877, 890 (9th Cir. 2011), the district court did just that.  By contrast, 

Fisher would have this Court essentially add to the statutory text a command that 

the states must enact certain restoration provisions in order to render the 

Lautenberg Amendment enforceable.   
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The Supreme Court has interpreted provisions similar to those in the 

Lautenberg Amendment to incorporate, rather than dictate, state restoration 

procedures.  In Logan v. United States, the Court considered a challenge to the 

federal felon-in-possession statute.  552 U.S. 23, 27 (2007).  In language strikingly 

similar to the language of  § 921(a)(33)(B)(ii), the challenged statute excluded 

convictions that have been “expunged, or set aside or for which a person has been 

pardoned or has had civil rights restored . . . unless such pardon, expungement, or 

restoration of civil rights expressly provides that the person may not ship, 

transport, possess, or receive firearms.”  18 U.S.C. § 921(a)(20).  According to the 

Court, this language indicated Congress’s desire “to defer to a State’s dispensation 

relieving an offender from disabling effects of a conviction.”  Logan, 552 U.S. at 

37.  Although such deference may produce inconsistent results across states, these 

anomalies “are the inevitable consequence of making access to [an] exemption 

depend on the differing laws and policies of the several states.”  Id. at 34 (quoting 

McGrath v. United States, 60 F.3d 1005, 1009 (2d Cir. 1995)).  Similarly, here, 

although states maintain differing post-conviction restoration procedures, Congress 

intended to defer to the various states’ procedures in outlining exceptions to the 

Lautenberg Amendment. 

Finally, Fisher’s proffered interpretation is inconsistent with 

Congress’s desire broadly to prohibit gun ownership among those who commit 
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domestic violence.  As this Court has recognized, Congress enacted the Lautenberg 

Amendment to close loopholes in existing restrictions limiting gun possession 

among convicted felons.  In particular, the Amendment was motivated by 

Congress’s concern that domestic abusers are not subject to felon-in-possession 

laws because many serious abusers are not charged with or convicted of felonies.  

United States v. Chovan, 735 F.3d 1127, 1139 (9th Cir. 2013) (citing United States 

v. Skoien, 614 F.3d 638 (7th Cir. 2010), cert. denied, 135 S. Ct. 187 (2014)).   

With this concern in mind, Congress enacted the Lautenberg 

Amendment to establish a “policy of zero-tolerance” with respect to guns and 

domestic violence.  Id.  (quoting United States v. Booker, 644 F.3d 12, 16 (1st Cir. 

2011)).  Fisher’s contention that the statute applies only where a state provides 

particular restoration procedures would create a significant exception to § 

922(g)(9).  As this Court has recognized, had Congress wanted the statute to apply 

only to certain categories of misdemeanants, it could have easily outlined 

additional limitations.  Chovan, 735 F.3d at 1142.  Instead, “[t]he breadth of the 

statute and the narrowness of [the available] exceptions” reflect Congress’s express 

intent to broadly restrict gun ownership among individuals convicted of domestic 

violence.  Id. 
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II. The Lautenberg Amendment Permissibly Requires Individuals Seeking 
to Restore Forfeited Gun Rights to Utilize Reinstatement Procedures 
Afforded Under State Law. 

Fisher’s argument that the Lautenberg Amendment violates his 

Second Amendment rights is similarly unfounded.  This Court has repeatedly 

upheld the constitutionality of the Lautenberg Amendment both on its face and as 

applied to individual domestic violence misdemeanants. See, e.g., Chovan, 735 

F.3d at 1142; Enos v. Holder, 585 F. App'x 447 (9th Cir. 2014) (unpublished).  In 

so doing, this Court consistently has held that state and federal efforts to restrict 

access to firearms among individuals who have been convicted of domestic 

violence are an appropriate means of reducing gun violence. 

The Second Amendment protects an individual’s right to bear arms, 

but the scope of this right is limited.  In District of Columbia v. Heller, the 

Supreme Court held that the Second Amendment protects the right of “law-

abiding, responsible citizens to use arms in defense of hearth and home.” 554 U.S. 

570, 626-27, 635 (2008).  Even while identifying this “core” constitutional 

protection, however, the Court recognized that gun rights afforded under the 

Second Amendment are “not unlimited.”  Id.  For example, weapons other than 

those typically possessed by law-abiding citizens for lawful purposes are not 

protected by the Second Amendment.  Id. at 625-27.  Similarly, longstanding 
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public safety measures prohibiting the possession of firearms among individuals 

who present a danger to society are presumptively constitutional.  Id.   

Following Heller, this Court considered for the first time in Chovan 

the appropriate standard of review for challenges to state laws that implicate gun 

rights falling outside “core” Second Amendment protections.  To determine the 

appropriate standard, the Court adopted a two-step inquiry under which the court 

first asks whether the challenged law burdens conduct protected by the Second 

Amendment.  Chovan, 735 F.3d at 1136 (citing United States v. Chester, 628 F.3d 

673, 680 (4th Cir. 2010)); United States v. Marzzarella, 614 F.3d 85, 89 (3d Cir. 

2010)).  If the law does burden protected gun rights, the appropriate level of 

scrutiny must reflect: (1) how close the law comes to the core of the Second 

Amendment right; and, (2) the severity of the law's burden on the right.  Id. (citing 

Ezell v. City of Chicago, 651 F.3d 684, 703 (7th Cir. 2011)) (internal citations 

excluded). 

Strict scrutiny is appropriate under Heller and Chovan only where a 

challenged regulation significantly restricts the rights of law-abiding, responsible 

citizens to use arms in defense of hearth and home.  See Chovan, 735 F.3d at 1134-

35 (citing Chester, 628 F.3d at 679).  Following Chovan, this Court has reiterated 

that a regulation must implicate the core of the Second Amendment right and 

impose a severe burden on the right to trigger review under a higher level of 
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scrutiny than intermediate scrutiny.  See Jackson v. City & Cnty. of San Francisco, 

746 F.3d 953, 961 (9th Cir. 2014) cf. Peruta v. Cnty. of San Diego, 742 F.3d 1144, 

1167-1168 (9th Cir. 2014) (declining to adopt a particular standard of review, but 

describing the “general approach” under which “severe restrictions on the ‘core’ 

right have been thought to trigger a kind of strict scrutiny, while less severe 

burdens have been reviewed under some lesser form of heightened scrutiny.”). 

Because the Lautenberg Amendment limits gun rights only among 

individuals convicted of domestic violence crimes, the statute is subject to 

intermediate scrutiny.  Section 922(g)(9) regulates firearm possession for 

individuals with criminal convictions, and thus does not implicate the core Second 

Amendment right identified in Heller.  Chovan, 735 F.3d at 1138.  As such, the 

statute is not subject to strict scrutiny.  Id.  However, because the statute 

presumptively restricts gun rights among domestic violence misdemeanants, 

challenges to the Lautenberg Amendment are subject to intermediate scrutiny.  Id.1  

                                           
1 Fisher relies almost exclusively on Judge Bea’s concurrence in Chovan to 

support his as-applied challenge.  Although Judge Bea applied strict scrutiny to 
analyze the validity of the Lautenberg Amendment, his concurring opinion 
ultimately rejected both a facial and as-applied challenge.  Chovan, 735 F.3d at 
1152 (Bea, J., concurring).  This Court has since clarified that Chovan applied 
intermediate scrutiny to uphold the statute and has applied intermediate scrutiny in 
assessing similar challenges under the Second Amendment.  See Enos, 585 F. 
App’x at 447; Van Der Hule v. Holder, 759 F.3d 1043, 1051 (9th Cir. 2014). 
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Though Hawaii offers reinstatement procedures that differ from those 

considered in Chovan, this does not alter the standard under which the Court must 

review Fisher’s as-applied challenge.  In fact, the Chovan majority addressed the 

availability of state restoration procedures only briefly in determining the 

appropriate level of scrutiny to apply to § 922(g)(9).  Regarding the severity of the 

statute’s burden on gun rights, the Court noted that the burden imposed under § 

922(g)(9) is “lightened” by the exceptions provided in § 921(a)(33)(B)(ii).  Id. at 

1138.  This reduced burden notwithstanding, the Court concluded that the statute 

imposes a substantial burden on Second Amendment rights.  Id.  Nonetheless, 

because the statute does not implicate “core” rights identified in Heller, the 

Chovan majority held that intermediate scrutiny is the appropriate standard for 

both facial and as-applied challenges to § 922(g)(9).  Id.2 

Under this standard, the Ninth Circuit has consistently upheld the 

Lautenberg Amendment both on its face and as applied to particular individuals.  

Applying intermediate scrutiny, the Court will uphold a challenged state regulation 

                                           
2 Fisher also cites the Chovan concurrence to suggest that the availability of 

particular restoration procedures is essential to preserve the constitutionality of § 
922(g)(9).  However, Judge Bea considered the availability of reinstatement 
procedures only in applying strict scrutiny to determine whether the statute is 
“narrowly tailored” to the objective of preventing gun violence.  Chovan, 735 F.3d 
at 1151 (Bea, J., concurring).  As described above, this Court has declined to 
impose strict scrutiny in reviewing subsequent challenges to the statute. 
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where: (1) the government’s stated objective is significant, substantial, or 

important; and (2) there is a reasonable fit between the challenged regulation and 

the asserted objective.  Id. at 1139.  Here, Fisher does not contend that § 922(g)(9) 

is unconstitutional on its face.  Instead, he contends that the absence of particular 

state procedures under which he may seek restoration of gun rights renders § 

922(g)(9) unconstitutional as applied to him.   

Neither the Ninth Circuit nor any other circuit has held that a state 

must provide particular restoration procedures in order to withstand an as-applied 

challenge to § 922(g)(9).  To the contrary, courts have upheld under intermediate 

scrutiny the application of § 922(g)(9) to individuals who—like Fisher—have 

failed to seek a restoration of forfeited gun rights through available state law 

means.  See, e.g., United States v. Tooley, 468 F. App’x 357, 359 (4th Cir. 2012) 

(unpublished), cert. denied, 133 S. Ct. 212 (Oct. 1, 2012); United States v. Skoien, 

614 F.3d 638, 645 (7th Cir. 2010); In re United States, 578 F.3d 1195, 1200 (10th 

Cir. 2009) (“[W]e have rejected . . . the idea that § 922(g)(9) allows for individual 

assessments of the risk of violence.”).   

Fisher cites no authority for the proposition that an individual 

convicted of a violent crime may raise a successful as-applied challenge to § 
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922(g)(9) based on the individual’s post-conviction behavior.3  In fact, this 

Court— in upholding the statute’s constitutionality—explicitly recognized that § 

922(g)(9) imposes a “lifetime ban” on gun ownership among domestic violence 

misdemeanants.  Chovan, 735 F.3d at 1142 (“If Congress had wanted § 922(g)(9) 

to apply only to individuals with recent domestic violence convictions, it could 

have easily created a limited duration rather than lifetime ban.”).  Similarly, 

Chovan acknowledges that certain misdemeanants will be barred from possessing a 

firearm even absent evidence that an individual has or will commit further 

violence.  Id.  (Congress “could have created a good behavior clause under which 

individuals without new domestic violence arrests or charges within a certain 

number of years of conviction would automatically regain their rights to possess 

firearms.  But Congress did not do so.”).  Nonetheless, as this Court concluded, 

Congress “permissibly created a broad statute that only excepts those individuals 

[meeting an exception included under § 921(a)(33)(B)(ii)].”  Id. 

Finally, although Fisher argues that the State of Hawaii provides no 

process to regain gun rights, Hawaii does provide an effective means to restore 

                                           
3 Fisher’s reliance on Binderup v. Holder, No. 13-cv-06750, 2014 U.S. Dist. 

LEXIS 135110 (E.D. Pa. Sept. 25, 2014), is unavailing.  In Binderup, the district 
court considered an as-applied challenge to a different subsection of § 922(g) 
brought by an individual prohibited from owning a firearm based on a prior  
criminal conviction not involving violence.  Id. at 2-4. 
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forfeited rights.  Article Five, Section Five of The Constitution of the State of 

Hawaii provides:  

The governor may grant reprieves, commutations and pardons, after 
conviction, for all offenses, subject to regulation by law as to the 
manner of applying for the same.  
 

HRS Const. Art. V, § 5.  As the district court correctly noted, Fisher may seek and 

receive a gubernatorial pardon under the Hawaii Constitution for his harassment 

conviction.  Under § 921(a)(33)(B)(ii), such a pardon would exempt him from the 

prohibition imposed by the Lautenberg Amendment.   

The Lautenberg Amendment permissibly requires individuals seeking 

to restore forfeited gun rights to utilize reinstatement procedures afforded under 

state law as it is, not as they wish it were.  Section 922(g)(9) reflects Congress’s 

desire both to establish a zero-tolerance policy towards guns and domestic violence 

and to defer to state procedures to reinstate forfeited rights.  The statute 

presumptively restricts domestic violence offenders from owning firearms subject 

only to narrow exceptions based on state law restoration procedures.  That Fisher 

does not qualify for any of these enumerated exceptions is irrelevant here.  The 

district court properly concluded that Fisher’ domestic violence conviction 

disqualifies him from obtaining a firearm under federal law. 

.   
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CONCLUSION 

For the foregoing reasons, Brady Center respectfully urges the Court to 

affirm the district court’s grant of summary judgment.  

 

Dated: January 21, 2015   Respectfully submitted, 

      COVINGTON & BURLING LLP 
 

      By s/     
      Jeff Kosseff 
 

Attorney for Amicus Curiae  
Brady Center to Prevent Gun Violence 
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