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Civ. No. 11-00589 ACK-BMK 

Motion To File Supplemental Amicus 

Brief 

   

 

Motion to File Supplemental Amicus Brief 

 

Comes now the Amicus Curiae, Hawaii Defense Foundation moves 

this Court for leave to file a supplemental amicus brief. The proposed 
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supplemental brief is attached in exhibit form for the convenience of the 

Court. As HDF has already entered and participated in this litigation, HDF 

believes the full analysis provided in HDF’s original motion to file an 

amicus brief is not required. However, for the caution’s sake, HDF 

incorporates and references the arguments made in its December 31, 2013 

motion.  

Granting this motion will aid this Court by providing it with analysis 

on authority published after the last filing granted by this Court. It will aid 

Mr. Fisher as he will be able to narrow his response brief to issues not 

covered by the proposed brief. Defendants will suffer no harm as they were 

the ones to demand this Court rule on the constitutionality of H.R.S. 134-7 

via their optional motion for reconsideration. But for their motion, this 

Court’s exercise in traditional constitutional avoidance would have allowed 

this Court to end this matter after a short evidentiary hearing.  This indicates 

that Defendants wish this issue fully analyzed so they are not required to 

litigate similar cases. This motion is being filed early for the convenience of 

Mr. Fisher’s counsel and due to undersigned counsel’s likely need to devote 

his efforts to potential intervention or en banc proceedings in Baker v. 

Kealoha (9th Cir. Mar. 20, 2014) in the near future. 
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Respectfully submitted this 6th day of April, 2014 

/ s/Alan Beck 

`     Alan Beck (HI Bar No. 9145) 
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CERTIFICATE OF SERVICE 

On this, the 6th day of April, 2014, I served the foregoing pleading 

by electronically filing it with the Court’s CM/ECF system, which generated 

a Notice of Filing and effects service upon counsel for all parties in the case. 

I declare under penalty of perjury that the foregoing is true and correct. 

 

/s/ Alan Beck 

Alan Beck (HI Bar No. 9145) 
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Civ. No. 11-00589 ACK-BMK 

Exhibit “1” 

_______________________________________  ) 

 

Supplemental Amicus Brief 

Comes now the Amicus Curiae Hawaii Defense Foundation (“HDF”) and 

submits this supplemental brief in support of Plaintiff Kirk Fisher challenge to 
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Defendants denial of a permit to acquire firearms. For purposes of this brief, HDF 

assumes Defendant’s most recent allegations are true and Mr. Fisher underlying crime 

satisfies HRS 134-7 requirements.  Mr. Fisher makes an as applied challenged and as 

applied to Mr. Fisher H.R.S. 134-7 is unconstitutional.  As a preliminary matter, HDF 

addresses Defendants claim that Mr. Fisher does not have standing. 

 

Mr. Fisher Obviously Has Standing 

Defendants apparently take the position that the fundamental rights 

which form the bedrock of American society must be codified by the Hawaii 

legislature “before Plaintiff can allege a violation of his constitutional rights”. 

This is inaccurate. Mr. Fisher’s constitutional right to natural and personal self-

defense are human rights that have been codified in the Second Amendment of 

the United States Constitution. As Mr. Fisher alleges his constitutional rights 

have been and will continue to be infringed by the H.R.S. without judicial 

intervention he has standing to challenge the laws at issue. 

 

H.R.S. 134-7 Has No Federal Mandate 

Defendants suggest that H..R.S. 134-7 is an application of federal law onto Mr. 

Fisher.  As the Ninth Circuit ruling in United States v. Chovan, 735 F.3d 1127, 

(9th Cir. 2013) illustrates, H.R.S. 134-7 has no federal mandate and is 
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unconstitutional as applied to Mr. Fisher. The Ninth Circuit applied 

intermediate scrutiny in finding California’s adoption of Lautenberg fulfills 

federal intent and is constitutional largely because California has an 

expungement process which allows domestic violence offenders to regain 

their firearms rights.  

Unlike California, Hawaii has no means to expunge or set aside a 

conviction of any crime of violence. Accordingly, Hawaii can not purport to 

properly apply federal law because Lautenberg explicitly requires States to 

have some means to restore rights in order to properly apply its provisions. 

The plain language of the Lautenberg Amendment contemplates some 

mechanism for reinstating Second Amendment rights after a misdemeanor 

conviction for domestic violence by having the conviction set aside or 

expunged. 18 U.S .C. § 9 21(a )(33 )(B)(i i)
1
. Such is the case in California. 

California, where Chovan was convicted, makes expungement 

of misdemeanor convictions a right. Under § 1203.4a(a) of the 

California Penal Code, all misdemeanants can have their 

                                                 
1
 HDF concedes that in accordance with Planck’s Constant a Gubernatorial  

pardon could in theory partially restore Second Amendment rights.  Mr. 

Fisher would still be unable to purchase firearms in other states in order to 

own in Hawaii as these pardons only apply within Hawaii. As a more 

practical matter a pardon must specifically state it restores Second 

Amendment rights and these pardons are not granted. Moreover, there is no 

procedure or guidelines to apply for such a pardon, if Defendants rely on this 

theoretical pardon, HDF requests it be allowed additional briefing to address 

the numerous constitutional violations relying on this process alone would 

impose upon Mr. Fisher.   
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convictions expunged after completion of their sentences if they 

have not been charged with or convicted of a further crime and 

have "lived an honest and upright life." Moreover, defendants 

must be informed of this right to expungement "either orally or 

in writing, at the time he or she is sentenced." Id. at § 

1203.4a(c)(1). Prosecuting attorneys have fifteen days from the 

filing of the petition for dismissal with the court to object. Id. at 

§ 1203.4a(f). This participation of the district attorneys in the 

process allows California to maintain some adversarial integrity 

in the expungement proceedings, as the district attorney can 

oppose the motion if the convict's rehabilitation is doubtful. 

This system places the evaluation of the convict's rehabilitation, 

vel non, in the state. Indeed, California courts have interpreted § 

1203.4a(a) to mandate expungement when misdemeanants have 

complied with its terms. See, e.g., People v. Chandler, 203 

Cal.App.3d 782, 250 Cal.Rptr. 730, 734 (1988) ("[A] defendant 

moving under Penal Code section 1203.4a is entitled as a matter 

of right to its benefits upon a showing that he has fulfilled the 

conditions of probation for the entire period of probation. It was 

apparently intended that when a defendant has satisfied the 

terms of probation, the trial court should have no discretion but 

to carry out its part of the bargain with the defendant.") 

(citations and quotation marks omitted). 

United States v. Chovan, 735 F.3d 1127, 1152 (9th Cir. 2013) 

(Justice Pregerson concurring). 

 

Mr. Fisher challenges Hawaii Law Solely 

Assuming Defendants current position is valid, this Court should find 

no need to look beyond the plain language of H.R.S. 134-7. Unlike the 

litigant in Chovan supra, Mr. Fisher grievance is Hawaii law 

unconstitutionally deprives him of his Second Amendment rights.  As 

Chovan supports, Hawaii law has no federal mandate and any reliance 

Defendants place on it is fallacious.  
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Section 922 is in part a federalism-based statute. It looks to 

state law, passing restrictions on certain convicts based on 

decisions made by state legislatures and courts. Section 922 

also ceases to apply if convicts have satisfied the state 

procedures for expungement. This helps the statute satisfy the 

narrow tailoring prong of strict scrutiny. It allows those who no 

longer pose a threat to society to demonstrate their 

rehabilitation and reclaim their Second Amendment rights. It is 

not a blunt instrument. Rather, it targets only those whom the 

states continue to deem not rehabilitated. Id at 1152 (Justice 

Pregerson concurring). 

 

Unlike what federal law requires, Hawaii gives no means for its 

citizens to prove that they have been rehabilitated. Accordingly, H.R.S. 134-

7 does not have a federal mandate and must be judged on its own merits. 

Simply put as applied to Mr. Fisher it unconstitutionally deprives him of his 

Second Amendment rights for life without any means to show he has been 

rehabilitated.   As such, strict scrutiny should apply. 

 

Strict Scrutiny Applies To H.R.S. 134-7 and is Unconstitutional as Applied 

To Mr. Fisher 

The first Ninth Circuit District Court to apply the Chovan analysis 

held in Morris v. U.S. Army Corps of Engineers (D. Idaho Jan. 10, 2014); 

To evaluate this argument, the Court will employ the two-step 

analysis set out in U.S. v. Chovan, 735 F.3d 1127 (9th  Cir. 

2013). The Court must determine first “whether the challenged 

law burdens conduct protected by the Second Amendment.”  Id. 

at 1136. The second step is to “apply an appropriate level of 
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scrutiny.”  Id. The “appropriate level” depends on (1) “how 

close the law comes to the core of the Second Amendment 

right,” and (2) “the severity of the law’s burden on the right.”  

Id. at 1138 (quoting Ezell v. City of Chicago, 651 F.3d 684, 705 

(7th Cir.2011)). The Court must ask first whether the Corps’ 

regulation burdens conduct protected by the Second 

Amendment. It does. The Second Amendment protects the right 

to carry a firearm for self-defense purposes. Heller, 554 U.S. at 

628 (stating that “the inherent right of self-defense has been 

central to the Second Amendment right”). The second step is to 

apply the appropriate level of scrutiny. That inquiry turns on 

how close the regulation cuts to the core of the Second 

Amendment and how severe the  burden is on that right.  No 

court has identified those core rights comprehensively. But one 

core right was described by the Supreme Court: The right of a 

law-abiding individual to possess a handgun in his home for 

self-defense. District of Columbia v. Heller, 554 U.S. 570 

(2008). In addressing the need for self-defense in the home, the 

Supreme Court held that the home is “where the need for 

defense of self, family, and property is most acute.” Id. at 628. 

The same analysis applies to a tent. While often temporary, a 

tent is more importantly a place – just like a home – where a 

person withdraws from public view, and seeks privacy and 

security for himself and perhaps also for his family and/or his 

property…The regulation at issue would ban firearms and 

ammunition in a tent on the Corps’ sites. This ban poses a 

substantial burden on a core Second Amendment right and is 

therefore subject to strict scrutiny.(emphasis added) Id at 4-5. 

 

 

Unlike Chovan which dealt with an proper state application of 

Lautenberg which provided a clear and defined mechanism for 

restoration of rights, Mr. Fisher is permanently barred from 

possessing firearm in defense of hearth and home. This amounts to a 

destruction of the Second Amendment right and strict scrutiny must 
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be applied. As applied to Mr. Fisher, H.R.S. 134-7 is a 

unconstitutional deprivation of his Second Amendment rights. 

 

Restoring Mr. Fisher’s Second Amendment Rights Would Impact 

Few People 

 

The Chovan Court noted ruling in favor of the litigant’s as 

applied challenge  would create a “a significant exception to § 

922(g)(9)” when “Congress permissibly created a broad statute that 

only excepts those individuals with expunged, pardoned, or set aside 

convictions”. Ruling in favor of Mr. Fisher will impact at most a very 

small group of Hawaiian residents who would be entitled and eligible 

to have their rights restored if H.R.S. 134-7 adopted federal law 

appropriately. Mr. Fisher has owned firearms legally for over ten 

years since his harassment conviction.   

This alone is insurmountable evidence; Mr. Fisher is a law 

abiding citizen fit to own firearms. Moreover, this fact highlights the 

absurdity of HRS 134-7 purporting to find support in federal law 

when in every other state in the Union Mr. Fisher would be entitled to 

and qualified to have his firearms right restored just as Congress 

intended. If there is any lingering doubts as to whether H.R.S. 134-7 

has a federal mandate this Court should ask itself this. Federal Law 
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provides a means for disqualified persons to have their “right to keep 

and bear arms” restored under procedures promulgated and 

implemented by the Attorney General. 18 U.S.C. § 925( c). That 

remedy is currently unavailable as Congress refuses to fund the 

program. U.S. v. Bean, 537 U.S .71 (2002) but even it was would that 

process restore Mr. Fisher’s firearms rights in Hawaii? 

 

Defendants Have Not Provided Applicable Empirical Data 

The Chovan Court’s ruling was heavily impacted by Defendants 

submitting empirical data which showed a high rate of recidivism among all 

persons prohibited by Lautenberg in order to show the legitimacy of 

Congress enacting this provision. The as applied challenge in Chovan was 

denied in large part because the Court wished to give Congress deference in 

enacting aggregate policy when it has mandated states provide a mechanism 

to restore rights. (“[S]ome categorical disqualifications are permissible: 

Congress is not limited to case-by-case exclusions of persons who have been 

shown to be untrustworthy with weapons, nor need these limits be 

established by evidence presented in court.”).  

Defendants have not provided similar research to show the benefits 

H.R.S. 134-7 provides to the State of Hawaii. That is likely because any 
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accurate study would show its extreme provisions do little to prevent 

criminal behavior. Indeed, H.R.S. 134-7 disarms for life over any “crime of 

violence”. This includes consensual fist fights and other benign behavior 

associated with ones formative years.   Unsurprisingly and unlike the 

Defendants in Chovan, Defendants took no effort to defend H,R.S. 134-7 

indefensible restrictions on constitutional rights via empirical data.  

The only study provided dealt with domestic abusers generally and 

can not be properly relied as evidence Mr. Fisher is a continued risk to the 

community. As a practical matter Mr. Fisher has legally owned firearms for 

years without incident in the State of Hawaii. Accordingly a study that 

purports to analyze the purchasing habits of statutorily disqualified 21-34 

year olds in California has absolutely no relevance to this matter. The 

dramatic differences between Hawaii and California, Mr. Fisher not being in 

the age group studied and the different laws at issue make it unclear why this 

study was submitted at all. This study’s only relevance is to highlight the 

fact if Hawaii law mirrored California’s then Mr. Fisher would have long 

ago had his record expunged and would not be disqualified from firearms 

ownership. 
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Defendants Remaining Arguments Are Improperly Raised 

“The purpose of a motion for reconsideration is to allow parties to 

present new evidence and/or arguments that could not have been presented 

during the earlier adjudicated motion.” AMFAC, Inc. v. Waikiki 

Beachcomber Inv. Co., 74 Haw. 85, 114, (1992) (citations omitted) (in 

affirming circuit court’s denial of Amfac’s motion for reconsideration, 

holding that Amfac’s only “new” argument advanced in support of its 

motion for reconsideration could and should have been made in support of 

its underlying motion for summary judgment). Defendants have filed a 

motion for reconsideration in light of the Supreme Court’s decision in 

United States v. Castleman, No. 12-1371.  

This Court should only entertain those arguments that could not have 

been in the original briefing. Defendants could have and did not raise 

qualified immunity in the previous briefing. Accordingly, this argument 

should be ignored by the Court. To the extent Defendants expand upon their 

argument regarding Mr. Fisher’s alcohol treatment, that to should be 

ignored. The only issues that should be decided regarding Defendants’ 

motion for summary judgment is whether Mr. Fisher’s harassment 

conviction should now be considered a crime of violence and if so whether 

as applied to Mr. Fisher H.R.S. 134-7 is a unconstitutional deprivation of his 

Case 1:11-cv-00589-ACK-BMK   Document 119-1   Filed 04/06/14   Page 10 of 12     PageID
 #: 1769



Second Amendment rights. HDF gives notice that if a study is discovered 

that shows a pattern as to recidivism decreasing after 10+ years it will file it. 

HDF has reviewed roughly 40 studies and those with recidivism data were 

“closed world” studies that only tracked its sample two to three years. 

 

Conclusion 

Hawaii purports to apply federal law via H.R.S. 134-7 despite not 

establishing an expungement process as is clearly contemplated by federal 

law. This is the very process that the Chovan Court found crucial in finding 

California’s application of Lautenberg constitutional. H.R.S. 134-7 has no 

federal mandate. Strict scrutiny should be applied but under any reasoned 

analysis what is being done to Mr. Fisher is unconstitutional.  

  

 

Respectfully submitted this 5th day of April, 2014 

/ s/Alan Beck 

`     Alan Beck (HI Bar No. 9145) 
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On this, the 5th day of April, 2014, I served the foregoing pleading 

by electronically filing it with the Court’s CM/ECF system, which generated 

a Notice of Filing and effects service upon counsel for all parties in the case. 

I declare under penalty of perjury that the foregoing is true and correct. 

 

/s/ Alan Beck 

Alan Beck (HI Bar No. 9145) 
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