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JURISDICTIONAL STATEMENT 

 The district court had subject matter jurisdiction under 28 U.S.C. § 1331 be-

cause Plaintiffs brought claims arising under federal law.  This Court has jurisdic-

tion pursuant to 28 U.S.C. § 1291.  The appeal is from a final judgment that dis-

poses of all parties’ claims.  The district court entered judgment on January 19, 

2012.  Plaintiffs timely noticed this appeal on January 23, 2012.  See FED. R. APP. 

P. 4(a)(1)(A).   

ISSUES PRESENTED 

1. Whether law-abiding adults desiring to carry handguns in public for self-

defense have standing to challenge a Texas law making it a crime for them 

to do so.  

2. Whether Texas’ ban on law-abiding 18-20-year-old adults carrying hand-

guns in public violates the Second and Fourteenth Amendments to the Unit-

ed States Constitution. 

3. Whether Texas’ ban on law-abiding, 18-20-year-old civilian adults carrying 

handguns in public violates the Equal Protection Clause of the Fourteenth 

Amendment to the United States Constitution, when Texas permits 18-20-

year-old members of the armed forces and veterans and persons aged 21 and 

over to obtain a license allowing them lawfully to carry a handgun in public. 

STATEMENT OF THE CASE 
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I. INTRODUCTION 

 Not long ago the State of Texas believed that “the Second Amendment right 

to keep and bear arms is a critical liberty interest” and that “an individual right to 

keep and bear arms [is] an essential component of the natural right of self-

preservation.”  Brief of the State of Texas et al. as Amici Curiae in Support of Peti-

tioners at 1, 5-6, McDonald v. City of Chicago, No. 08-1521 (U.S. Nov. 2009).  

Texas argued to the Supreme Court that the Second Amendment “protects an indi-

vidual right to keep and bear any weapons that are in common use by Americans,” 

id. at 25 (quotation marks omitted, emphasis in original), including handguns, 

which the State recognized as “the quintessential self-defense weapon,” id. at 9 

(quotation marks omitted).  Indeed, Texas once affirmed that the Second Amend-

ment guarantees an individual right to “wear, bear, or carry arms,” and that this 

right belongs not to a select few, but to “the people,” in order to “ensure[] a ready 

Militia consisting of each and every able-bodied male between the ages of eighteen 

to forty-five.”  Brief of the State of Texas et al. as Amici Curiae in Support of Re-

spondent at 11, 14, District of Columbia v. Heller, No. 07-290 (U.S. Feb. 2008) 

(emphasis added, internal quotation marks omitted).        

 But Texas’ advocacy for the right to “wear, bear and carry arms” rings hol-

low to law-abiding adult Texans between the ages of 18 and 21, because Texas 
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prohibits all members of that age cohort who have not served in the military from 

carrying a handgun to defend themselves outside of their homes and vehicles.    

 This suit for declaratory and injunctive relief was brought by three individu-

al Texas residents aged 18 to 20 and by the NRA on behalf of hundreds of Texas 

members in that age cohort.  Plaintiffs argue that the Texas statutes prohibiting 

law-abiding, civilian 18-to-21-year-old adults from carrying a handgun outside the 

home violate the Second Amendment and the Equal Protection Clause of the Four-

teenth Amendment.  The district court rejected Plaintiffs’ claims, but dramatically 

raised the ante, holding that the Second Amendment right to keep and bear arms 

extends no farther than the walls of one’s home.  In other words, no one, of any 

age, has a Second Amendment right to carry a handgun for self-defense outside the 

home.  As the district court put it,  

the focus of . . . the parties’ briefing does not center on the breadth of the 
Second Amendment but rather on the question of at what age does the right 
to keep and bear arms vest.  This approach puts the cart before the horse.  
Because the Court is of the opinion that the Second Amendment does not 
confer a right that extends beyond the home, it need not reach the question 
regarding the age of investiture of such a right.  USCA5 981.1   
 

 The decision below was not based on an analysis of the text, structure, and 

history of the Second Amendment, nor on an analysis of the Supreme Court’s re-

cent landmark Second Amendment decisions.  Rather, the district court perfuncto-

                                                 
 1 The district court’s judgment and opinion are included in the Record Ex-
cerpts at Tabs 3 and 4.    
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rily ruled that it was simply “unwilling to expound upon the meaning of the Se-

cond Amendment beyond the parameters previously recognized by the Supreme 

Court.”  USCA5 980.  If the district court had been willing to expound upon the 

meaning of the Second Amendment right to “bear arms,” it would have found that 

the right is plainly not confined to bearing arms, including handguns, from room to 

room within one’s home, as we demonstrate below. 

 Nor can the right to bear arms, including handguns, be categorically denied 

to all law-abiding, civilian 18-to-21-year-old adults solely on account of their age.  

Within months of ratification of the Second Amendment, the Second Congress en-

acted the first Militia Act, which enrolled all able-bodied males age 18 and above 

and required each enrollee to arm himself for militia service.  Today, 18-year-old 

Texans are legal adults, with essentially the same rights and responsibilities as oth-

er adults.  They are no less entitled to the constitutional right to carry a firearm for 

self-defense outside the home.  Accordingly, the decision below should be re-

versed.   

II. CHALLENGED PROVISIONS  

 In Texas, “[a] person commits an offense if the person intentionally, know-

ingly, or recklessly carries on or about his or her person a handgun . . . if the per-

son is not: (1) on the person’s own premises or premises under the person’s con-

trol; or (2) inside of or directly en route to a motor vehicle or watercraft that is 
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owned by the person or under the person’s control.”  TEX. PENAL CODE § 46.02(a).  

While there are exceptions for certain public officials (e.g., peace officers, see id. § 

46.15(a)(1)), and for certain activities (e.g. hunting, see id. § 46.15(b)(3)), these 

exceptions provide no relief to Texans who wish to carry a handgun for self-

defense. 

 There is, however, one exception that permits most law-abiding Texas adults 

to carry a handgun for self-defense:  the prohibition does not apply when one pos-

sesses “a valid license issued under Subchapter H, Chapter 411, Government Code, 

to carry a concealed handgun.” TEX. PENAL CODE § 46.15(b)(6).  But to obtain a 

Texas Concealed Handgun License (CHL) a person must be “at least 21 years of 

age” unless he or she is in the military or has been honorably discharged from the 

military (this latter class of persons can obtain a CHL upon turning 18).  TEX. 

GOV’T CODE §§ 411.172(a)(2), (g).2 

 The net effect of these laws is that an 18-20-year-old civilian in Texas who 

carries a handgun for self-protection in public is guilty of a crime punishable by 

                                                 
 2 Because applicants must submit an affidavit stating that they “fulfill[] all 
the eligibility requirements” for obtaining a CHL, id. § 411.174(a)(8)(B), Texas 
prohibits 18-20-year-old civilians from even applying for a concealed handgun li-
cense.  Plaintiffs also challenge the further requirement that an applicant must be 
“fully qualified under applicable federal . . . law to purchase a handgun,” TEX. 
GOV’T CODE § 411.172(a)(9), to the extent it bars 18-20-year-olds from obtaining a 
CHL because federal law prohibits licensed firearms dealers from selling handguns 
to persons under 21, see 18 U.S.C. § 922(b)(1). 
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imprisonment for up to a year and a fine of up to $4,000.  See TEX. PENAL CODE §§ 

46.02(b) & 12.21. 

III. COURSE OF PROCEEDINGS 

 This suit was filed in district court on September 8, 2010, against Steven 

McCraw, the Director of the Texas Department of Public Safety (hereinafter, 

“Texas” or “the State”).3  On May 16, 2011, Plaintiffs and Texas filed cross-

motions for summary judgment.  See USCA5 372, 480.  On October 20, 2012, the 

district court asked for additional briefing addressing the application of Eleventh 

Amendment immunity and the Ex Parte Young doctrine to Plaintiffs’ challenge to 

Texas Penal Code § 46.02.  See USCA5 933.  On January 19, 2012, the district 

court denied Plaintiffs’ motion for summary judgment, granted Texas’ motion for 

summary judgment, and entered judgment for Texas.  See USCA5 970, 985. 

 The court below held that, although Plaintiffs have standing to challenge 

Texas’ discriminatory CHL licensing scheme, they lack standing to challenge the 

Penal Code provision making public carriage of a handgun a crime.   See USCA5 

974-77.  Having determined that Plaintiffs lack standing to challenge this provi-

sion, the district court declined to address the Eleventh Amendment issues on 

which it had required additional briefing.  See USCA5 976 n.5.    

                                                 
 3 The members of the Texas Public Safety Commission were also named as 
defendants but were later dismissed by agreement of the parties.  See USCA5 166. 
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 On the merits, the district court held that “the Second Amendment does not 

confer a right that extends beyond the home.”  USCA5 981.  The court based this 

conclusion not on analysis of the text and history of the Second Amendment, but 

on its view that “the right to carry a handgun outside of the home[] seems to be be-

yond the scope of the core Second Amendment concern articulated in Heller”; the 

court below simply refused to “expound upon the meaning of the Second Amend-

ment beyond the parameters previously recognized by the Supreme Court.” 

USCA5 978, 980. 

 Having determined that the Second Amendment does not apply outside the 

home, the district court rejected Plaintiffs’ Equal Protection claim. Reasoning that 

neither age nor civilian status is a suspect classification, the court applied rational-

basis review and upheld the law.  See USCA5 981-84.  

 On January 23, 2012, Plaintiffs timely filed a notice of appeal.  See USCA5 

986. 

STATEMENT OF THE FACTS 

 Plaintiff Rebekah Jennings, age 20,4 is a decorated pistol marksman who has 

broken several national records for competitive shooting.  USCA5 444, 449.5  She 

                                                 
4 Ms. Jennings and Ms. Harmon will turn 21 on March 22 and June 17 of 

this year, respectively.  See USCA5 443, 449.  Because Mr. Payne does not turn 21 
until July of 2013, however, see USCA5 454, until that time there is no need for 
the Court to consider what impact, if any, the Plaintiffs turning 21 will have on the 
Court’s jurisdiction.  See, e.g., Massachusetts v. EPA, 549 U.S. 497, 518 (2007) 
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has been a member of both the U.S. Olympic Development Team and the Texas 

State Rifle Association Junior Team.  Id.  Having logged thousands of hours prac-

ticing the use of handguns, USCA5 445, she is far better versed in their safe han-

dling than the vast majority of Americans over 21.  Yet under Texas law, she can-

not carry a handgun for self-defense outside of her home or vehicle.  Id.6  

 Plaintiff Brennan Harmon, age 20, is from Dallas and attends college in San 

Antonio.  USCA5 439.  Ms. Harmon’s family owns several firearms and her father 

has instructed her in their proper handling, but she cannot carry a handgun outside 

her home or vehicle.  USCA5 439-40.7  

 Plaintiff Andrew Payne, age 19, lives in Lubbock, Texas.  USCA5 450, 454.  

Mr. Payne visits shooting ranges for recreation and to maintain proficiency in the 

use of firearms, including handguns.  Id.  Because of Texas law, Mr. Payne does 

                                                                                                                                                             
(“Only one of the petitioners needs to have standing to permit us to consider the 
petition for review.”); see also Center for Individual Freedom v. Carmouche, 449 
F.3d 655, 661-62 (5th Cir. 2006) (discussing exception to mootness doctrine for 
controversies capable of repetition but evading review).   
 5 Plaintiffs’ declarations are included in the Record Excerpts at tabs 6, 7, and 
8.   

6 Ms. Jennings desires to carry a handgun for self-defense, for example when 
she attends evening open-air art shows in downtown San Antonio.  USCA5 445-
46. 

7 If permitted to do so, Ms. Harmon would carry a handgun for self-defense, 
for example when visiting friends at night in downtown Dallas.  USCA5 440-41. 
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not carry a handgun for self-defense outside of his home or automobile.  USCA5 

451.8  

 Plaintiff National Rifle Association (“NRA”) is a membership organization 

committed to protecting Second Amendment rights and promoting the safe and re-

sponsible use of firearms for all lawful purposes.  Hundreds of the NRA’s mem-

bers in Texas are aged 18 to 20 or will enter that age bracket during the pendency 

of this litigation.  USCA5 437.  But for the prohibitions of Texas law, some of the-

se NRA members, including Ms. Jennings, Ms. Harmon, and Mr. Payne, would be 

eligible to obtain a CHL and would carry a handgun for self-defense.  

SUMMARY OF ARGUMENT 

 1.  Plaintiffs, who desire to carry handguns for self-defense, have standing to 

challenge Texas’ law making it a crime for them to do so. 

 2.  The Supreme Court’s decision in Heller instructs that Second Amend-

ment claims are to be evaluated in light of the constitutional text and the historical 

practices of the American people. 

 3.  The textual and historical analysis mandated by Heller demonstrates (a) 

that the fundamental right to carry a handgun for self-defense extends to carrying a 

handgun in public, and (b) that law-abiding, 18-20-year-olds possess full Second 
                                                 

8 He would carry a handgun for self-defense if permitted to do so, for exam-
ple when patronizing a Wal-Mart store in an area of town where he would feel saf-
er if armed.  USCA5 451. 
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Amendment rights.  Texas’ ban on civilian 18-20-year-olds carrying handguns for 

self-defense in public thus violates the Second Amendment, incorporated against 

the State through the Fourteenth Amendment. 

 4.  If this Court decides that a levels-of-scrutiny analysis is appropriate, strict 

scrutiny should apply.  Texas’ ban cannot meet any form of heightened constitu-

tional scrutiny, much less strict scrutiny. 

 5.  Because Texas’ ban on civilian 18-20-year-olds carrying handguns dis-

criminates with respect to a fundamental constitutional right, it is subject to strict 

scrutiny under the Equal Protection Clause, which it fails.     

STANDARD OF REVIEW 

 This Court reviews “grants of summary judgment de novo, guided by the 

same Rule 56 standard as the district court.”  Ford Motor Co. v. Texas Dep’t of 

Transp., 264 F.3d 493, 498 (5th Cir. 2001).  “On cross-motions for summary 

judgment, [this Court] review[s] each party’s motion independently, viewing the 

evidence and inferences in the light most favorable to the nonmoving party.”  Id. 

ARGUMENT 

I. PLAINTIFFS HAVE STANDING TO CHALLENGE TEXAS’ BAN ON CARRYING 
HANDGUNS IN PUBLIC. 

 
The court below held that Plaintiffs have standing to challenge Texas’ CHL 

licensing scheme because “[t]he issuance of this license to non-military individuals 

under 21 years of age is categorically prohibited by statute.”  USCA5 975.  Yet 
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even though Texas Penal Code § 46.02 likewise categorically criminalizes the car-

rying of a handgun without a CHL, the court below held that Plaintiffs lack stand-

ing to challenge that provision because “they cannot demonstrate a credible threat 

that McCraw will enforce the statute against them.”  USCA5 976.  This was error. 

“Article III does not require a plaintiff to plead or prove that a defendant 

state official has enforced or threatened to enforce a statute in order to meet the 

case or controversy requirement when that statute is immediately and coercively 

self-enforcing.”  Okpalobi v. Foster, 190 F.3d 337, 349 (5th Cir. 1999).   Indeed, 

“[p]ublic policy should encourage a person aggrieved by laws he considers uncon-

stitutional to seek a declaratory judgment against the arm of the state entrusted 

with the state’s enforcement power, all the while complying with the challenged 

law, rather than to deliberately break the law and take his chances in the ensuing 

suit or prosecution.”  Id.  (quotation marks omitted).   

This is precisely the situation here.  Plaintiffs are aggrieved by Section 

46.02, which they consider unconstitutional and which makes it a crime for them to 

carry a handgun in public.  They seek a declaratory judgment that Section 46.02 is 

unconstitutional against Defendant McCraw, who is responsible for enforcement of 
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the statute.9  And in the meantime, they are complying with Section 46.02 rather 

than deliberately breaking it and subjecting themselves to criminal prosecution. 

   The district court nevertheless held that Plaintiffs lack standing to chal-

lenge Section 46.02 for failing to “demonstrate[] a credible threat of prosecution,” 

USCA5 977, reasoning that if Plaintiffs succeed in their claim that Texas’ CHL li-

censing scheme is unconstitutional, and if they succeed in obtaining relief in the 

form of “the issuance of a CHL,” UCSA5 976, then they will be able to lawfully 

carry a handgun despite Section 46.02 “because the possession of a validly issued 

CHL excepts the license holder from prosecution.”  See USCA5 976-77.     

But Section 46.02 inflicts immediate and continuing harm on Plaintiffs by 

coercing them not to exercise their fundamental constitutional right to carry a fire-

arm in public.  See MedImmune, Inc. v. Genentech, Inc., 549 U.S. 118, 128-29 

(2007) (“The plaintiff’s own action (or inaction) in failing to violate the law elimi-

nates the imminent threat of prosecution, but nonetheless does not eliminate Arti-

cle III jurisdiction . . . because the threat-eliminating behavior [is] effectively co-

erced.”); Virginia v. American Booksellers Ass’n, Inc., 484 U.S. 383, 393 (1988) 

(“We are not troubled by the pre-enforcement nature of this suit. The . . . alleged 
                                                 
 9 Defendant McCraw is the Director of the Texas Department of Public 
Safety, which is charged with “enforc[ing] the laws protecting the public safety 
and provid[ing] for the prevention and detection of crime,” TEX. GOV’T CODE § 
411.002(a), and which includes the Texas Highway Patrol and the Texas Rang-
ers—the only law enforcement authorities in Texas with statewide criminal juris-
diction, id. §§ 411.0022(a), 411.031, 411.032. 
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danger of this statute is, in large measure, one of self-censorship; a harm that can 

be realized even without an actual prosecution.”).  Plaintiffs’ standing to challenge 

this ongoing deprivation of their rights is not extinguished by the fact that they 

may succeed in their challenge to Texas’ discriminatory CHL regime. 

One final point bears making:  The district court misapprehended the nature 

of Plaintiffs’ claims as strictly focused on obtaining a concealed carry permit.  See 

USCA5 976-77.  To be sure, having elected to permit most law-abiding Texas 

adults the opportunity to exercise their fundamental right to carry a handgun 

through enactment of its CHL scheme, Texas cannot discriminatorily exclude one 

class of law-abiding adults, 18-to-20-year-olds, from that opportunity.  But at its 

most basic level, Plaintiffs’ claim is that Texas must permit them some manner of 

exercising their fundamental right to carry a handgun, not that they must be permit-

ted to carry one concealed.10   Section 46.02 categorically forbids Plaintiffs from 

carrying a handgun in public, and Plaintiffs have standing to challenge it.          

II. HELLER MANDATES A TEXTUAL AND HISTORICAL ANALYSIS OF SECOND 
AMENDMENT CLAIMS. 

                                                 
 10 The record of this case plainly reflects this.  See, e.g., USCA5 440 (“If 
Texas law did not prohibit” it, Ms. Harmon “would carry a handgun outside of the 
home for self-defense”) (emphasis added); USCA5 445 (Ms. Jennings would do 
the same); USCA5 451 (Mr. Payne would do the same); USCA5 415 (“To decide 
this case the Court need only determine whether banning all carriage, concealed 
and open, violates the Constitution.  Plaintiffs do not seek recognition here of a 
constitutional right to bear concealed firearms.”); USCA5 858 (“Plaintiffs here as-
sert no right to carry a handgun in a particular manner, i.e., concealed rather than 
openly . . . .”). 
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In Heller, the Solicitor General invited the Supreme Court to forego a “cate-

gorical approach” to Second Amendment claims in favor of a multi-tiered standard 

of review.  See Brief for the United States as Amicus Curiae at 8-9, 22-28, Heller, 

No. 07-290 (Jan. 2008); see also, e.g., id. at 27 (“[A] general prohibition on the 

possession of a type or class of firearms is subject to heightened judicial scrutiny 

that balances the impact of the challenged restrictions on protected conduct and the 

strength of the government’s interest in enforcement of the relevant restriction.  

The greater the scope of the prohibition and its impact on private firearm posses-

sion, the more difficult it will be to defend under the Second Amendment.”).   But 

the Supreme Court declined that invitation and instead decided the case “on the ba-

sis of both text and history.”  District of Columbia v. Heller, 554 U.S. 570, 595 

(2008).  The historical inquiry focuses on “examination of a variety of legal and 

other sources to determine the public understanding of [the] legal text,” id. at 605 

(original emphasis), with particular stress on the understanding of the Second 

Amendment during “the founding period.” Id. at 604.11  Therefore, “Heller focused 

almost exclusively on the original public meaning of the Second Amendment, con-

sulting the text and relevant historical materials to determine how the Amendment 

                                                 
 11 The Chief Justice, a member of the Heller majority, remarked during oral 
argument that any inquiry into levels of scrutiny would have been both atextual 
and unhelpful.  See Tr. of Oral Argument at 44, Heller, No. 07-290.  Rather, the 
focus should be on “restrictions that existed at the time the [Second] [A]mendment 
was adopted” and “lineal descendants” of such restrictions.  Id. at 77.  
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was understood at the time of ratification.”  Ezell v. City of Chicago, 651 F.3d 684, 

700 (7th Cir. 2011).  Second Amendment claims are thus to be evaluated based on 

the constitutional text and the history of colonial and founding-era firearms re-

strictions, not by applying a tiers of scrutiny analysis.  See Heller, 554 U.S. at 605, 

626-27, 634-35; see also Heller v. District of Columbia, ___ F.3d ___, 2011 WL 

4551558, at *22-*35 (D.C. Cir. Oct. 4, 2011) (Kavanaugh, J., dissenting).   

Similarly, in McDonald v. City of Chicago, 130 S.Ct. 3020 (2010), the con-

trolling opinion expressly rejected judicial assessment of “the costs and benefits of 

firearms restrictions” and declared that courts should stick to historical exegesis 

and spurn litigants’ pleas that the judiciary make “difficult empirical judgments” 

about the efficacy of particular gun regulations.  Id. at 3050 (plurality).  “Constitu-

tional rights are enshrined with the scope they were understood to have when the 

people adopted them, whether or not future legislatures or (yes) even future judges 

think that scope too broad.”  Heller, 554 U.S. at 634-35.  When a Second Amend-

ment claim is put forward, “historical analysis” determines the scope of the right.  

Id. at 626.   

Although federal courts elsewhere have sometimes failed to heed the Su-

preme Court’s example in this regard, this Court was on the right track even before 

the Supreme Court provided guidance.  In United States v. Emerson, 270 F.3d 203 

(5th Cir. 2001), this Court eschewed balancing tests and levels of scrutiny.  

      Case: 12-10091      Document: 00511796391     Page: 27     Date Filed: 03/21/2012



16 
 

“[M]indful that almost all of our sister circuits have rejected any individual rights 

view of the Second Amendment,” this Court cautioned that those other courts had 

decided Second Amendment claims “without sufficient articulated examination of 

the history and text of the Second Amendment.”  Id. at 227.  This Court concluded 

that, although  

the Second Amendment does protect individual rights, that does not mean 
that those rights may never be made subject to any limited, narrowly tailored 
specific exceptions or restrictions for particular cases that are reasonable and 
not inconsistent with the right of Americans generally to individually keep 
and bear their private arms as historically understood in this country.  Id. at 
261 (second emphasis added).   
 
No expedition into the “ ‘levels of scrutiny’ quagmire” is required here.  

United States v. Skoien, 614 F.3d 638, 641-42 (7th Cir. 2010) (en banc).  This 

Court can, and should, decide this case by determining whether there is sufficient 

support for the challenged carriage ban in the text of the Second Amendment and 

in whatever “historical justifications” Texas may offer in its defense.  Heller, 554 

U.S. at 635. 

III. THE SECOND AMENDMENT RIGHT TO BEAR ARMS IN SELF-DEFENSE IS 
NOT LIMITED TO THE HOME. 

 
A.   The Court Below Failed to Apply the Principles Identified by the 

Supreme Court in Heller.  
 
The district court held “that the Second Amendment does not confer a right 

that extends beyond the home.”  USCA5 981.  In reaching this conclusion, the 

court below did not examine the text of the Amendment, nor did it cite even a sin-
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gle historical source, nor did it rule that this outcome was mandated by precedent.  

Indeed, the court conceded that the right asserted by the Plaintiffs is “not addressed 

directly in any controlling authority.”  USCA5 978.  Instead of undertaking the tex-

tual and historical inquiries mandated by Heller, the district court simply an-

nounced that it was “unwilling to expound upon the meaning of the Second 

Amendment beyond the parameters previously recognized by the Supreme Court.” 

USCA5 980.   

 This is unacceptable even on its own terms.  The district court’s assertion 

that it was not bound by controlling authority should have been the beginning of its 

analysis, not the end.  Foundational principles of American law require the Second 

Amendment issue in this case to be confronted directly: 

The judiciary cannot, as the legislature may, avoid a measure because 
it approaches the confines of the constitution. . . . With whatever 
doubts, with whatever difficulties, a case may be attended, we must 
decide it, if it be brought before us.  . . . Questions may occur which 
we would gladly avoid; but we cannot avoid them.  All we can do is, 
to exercise our best judgment, and conscientiously to perform our du-
ty. 

Cohens v. Virginia, 19 U.S. 264, 404 (1821).12 

                                                 
 12 See also Woollard v. Sheridan, Civil No. L-10-2068, 2012 WL 695674, at 
*5 (D. Md. Mar. 2, 2012) (“Woollard has squarely presented the question [of 
whether Maryland’s broad restriction on handgun possession outside the home 
burdens any Second Amendment right], and resolution of his case requires an an-
swer.”). 
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 Furthermore, while Heller precludes lower courts from sustaining a ban on 

possessing operable firearms in the home, its precedential force is not limited to 

that narrow proposition.  Rather, “[w]hen an opinion issues for the Court, it is not 

only the result but also those portions of the opinion necessary to that result” 

which are binding.  Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 67 (1996) (em-

phasis added); see also International Truck & Engine Corp. v. Bray, 372 F.3d 717, 

721 (5th Cir. 2004) (“A statement is dictum if it could have been deleted without 

seriously impairing the analytical foundations of the holding . . . .  A statement is 

not dictum if it is necessary to the result or constitutes an explication of the govern-

ing rules of law.”) (quotation marks and citation omitted). 

 In determining whether the Second Amendment’s protection extends to car-

rying firearms outside of the home, this Court is thus bound by several principles 

essential to Heller’s decision, including:  that the Second Amendment “guaran-

tee[s] the individual right to possess and carry weapons in case of confrontation,” 

Heller, 554 U.S. at 592 (emphasis added); that the “core” or “central component” 

of this right is “self-defense,” id. at 599, 630; and that the right is “enshrined with 

the scope [it was] understood to have when the people adopted [it],” id. at 634-

35.13  As we demonstrate below, faithful application of these principles inexorably 

                                                 
 13 Even were any of these statements “technically dictum” in Heller (and 
they were not), this Court still could not simply ignore them “given the Supreme 
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leads to the conclusion that the Second Amendment’s right to armed self-defense 

extends beyond the home.  See Woollard, 2012 WL 695674, at *7 (relying on 

“signposts left by recent Supreme Court” cases to hold that “the right to bear arms 

is not limited to the home”).    

B.   The Second Amendment’s Text and History Refute the District 
Court’s Conclusion that the Right to Bear Arms is Confined to 
the Home. 

 
1. Heller recognized that “bearing arms” meant carrying 

them on one’s person in case of confrontation.  
 

 The Second Amendment provides that “the right of the people to keep and 

bear Arms shall not be infringed.”  If this preserved only the right to possess fire-

arms in one’s home, as the court below held, USCA5 978-81, a right to “keep” 

arms—that is, to “have weapons”—would have been sufficient and there would 

have been no reason for the Framers to include an explicit guarantee of the right to 

“bear” arms as well.  Heller, 554 U.S. at 582; see also id. at 615 (“the founding 

generation ‘were for every man bearing his arms about him and keeping them in 

his house, his castle, for his own defense’ ”) (emphasis added) (quoting Cong. 

Globe, 39th Cong., 1st Sess., 362, 371 (1866), statement of Sen. Davis regarding 

the Freedmen’s Bureau Act).  Limiting Second Amendment rights to the home 

would thus effectively read the term “bear” out of the Constitution.  The explicit 

                                                                                                                                                             
Court’s entitlement to speak through its opinions as well as through its technical 
holdings.”  Skoien, 614 F.3d at 641. 

      Case: 12-10091      Document: 00511796391     Page: 31     Date Filed: 03/21/2012



20 
 

guarantee of the right to “bear” arms would mean little if it did not protect the right 

to “bear” arms outside of the home where they are “kept.”  The most fundamental 

canons of construction forbid any interpretation that would relegate this language 

to the status of meaningless surplus.  See, e.g., Wright v. United States, 302 U.S. 

583, 588 (1938). 

As the Court explained in Heller, “[a]t the time of the Founding, as now, to 

‘bear’ meant to ‘carry,’ ” and “[w]hen used with ‘arms,’ . . . the term has a mean-

ing that refers to carrying for a particular purpose—confrontation.” 554 U.S. at 

584.   Consequently, the Court declared that the Second Amendment “guarantee[s] 

the individual right to . . . carry weapons in case of confrontation.”  Id. at 592.  See 

also id. at 590 (“carrying weapons for potential violent confrontation”).  Heller 

stressed that “the natural meaning of ‘bear arms’ ” is to “ ‘wear, bear, or carry . . . 

upon the person or in the clothing or in a pocket, for the purpose . . . of being 

armed and ready for offensive or defensive action in a case of conflict with another 

person.’ ” Id. at 584 (quoting Muscarello v. United States, 524 U.S. 125, 143 

(1998) (Ginsburg, J., dissenting) (internal quotation marks and citation omitted) 

(ellipses in original).  The plain language of the Second Amendment thus cannot 

be reconciled with the notion that it was understood by the founding generation to 

guarantee a right to bear arms only within the walls of one’s home.  
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2. History confirms that the Second Amendment codified a pre-
existing right to firearms for self-defense both in the home and 
in public.  

 
 At the core of the Second Amendment is the right of law-abiding citizens to 

keep and carry firearms for their own protection:  “self-defense” is the “central 

component of the right itself.”  Heller, 554 U.S. at 599 (original emphasis).  See 

also id. at 628 (“the inherent right of self-defense has been central to the Second 

Amendment right”); id. at 630 (“core lawful purpose of self-defense”).  Because 

the need for self-protection extends beyond the home, the right to bear arms neces-

sarily does as well.  History bears out this common-sense conclusion.    

 The Second Amendment did not create a new right—it “codified a pre-

existing” one.  Id. at 592 (emphasis in original).  By the time our Constitution was 

written, the right to bear arms “had become fundamental for English subjects” and 

was “understood to be an individual right protecting against both public and pri-

vate violence.”  Id. at 593-94.  It is equally clear that this right extended to carrying 

arms for protection against violence in public. 

 This is apparent from Blackstone’s discussion of the right to arms.  At com-

mon law, the right to arms was “a public allowance . . . of the natural right of re-

sistance and self-preservation; when the sanctions of society and laws are found 

insufficient to restrain the violence of oppression.”  1 BLACKSTONE COMMEN-

TARIES *139.  As a corollary, “the subjects of England [were] entitled . . . to the 
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right of having and using arms for self-preservation and defence.”  Id. at *140.  In-

asmuch as threats to one’s security and property were at least as likely to occur in 

the public square as in the privacy of one’s dwelling, a right to arms limited to the 

home plainly would have been insufficient to meet its high purposes.  Hence the 

common law recognized that there is “no Reason why a Person, who without 

Provocation, is assaulted by another in any Place whatsoever, in such a Manner as 

plainly shews an Intent to murder him, . . . may not justify killing such an Assail-

ant.” 1 W. HAWKINS, A TREATISE OF THE PLEAS OF THE CROWN 72 (1716) (empha-

sis added); see also WILLIAM BLACKSTONE, 4 COMMENTARIES *184 (at common 

law the “right of preventative defence” could be “legally exercise[d]” whenever 

“certain and immediate suffering would be the consequence of waiting for the as-

sistance of the law”).   

 Other English sources confirm that the right to carry arms for self-defense 

was not limited to the home.  By the late 17th century, the English courts recog-

nized that it was the practice and privilege of “gentlemen to ride armed for their 

security.”  Rex v. Knight, 90 Eng. Rep. 330 (K.B. 1686).  A century later, Edward 

Christian, a law professor at Cambridge, published an edition of Blackstone’s 

Commentaries in which he noted that “every one is at liberty to keep or carry a 

gun, if he does not use it for the destruction of game.”  2 BLACKSTONE COMMEN-

TARIES *411-12 n.2 (Christian ed., 1794).  And in 1820 an English court explained 
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that a “man has a clear right to protect himself [with arms] when he is going singly 

or in a small party upon the road where he is traveling or going for the ordinary 

purposes of business.”  King v. Dewhurst, 1 St. Tr. 529, 601-02 (Lancaster Assize 

1820).    

Early State constitutions confirmed that the right to bear arms extended into 

the public square and boulevards.  For example, “Justice James Wilson interpreted 

the Pennsylvania Constitution’s arms-bearing right . . . as a recognition of the natu-

ral right of defense ‘of one’s person or house,’ ” demonstrating that the right of 

“bearing arms” in defense of the person was understood to extend beyond the 

home.  Heller, 554 U.S. at 585 (quoting 2 COLLECTED WORKS OF JAMES WILSON 

1142, at n.x (K. Hall & M. Hall eds., 2007)) (emphasis added).  Indeed, “[n]ine 

state constitutional provisions written in the 18th century or the first two decades 

of the 19th . . . enshrined a right of citizens to ‘bear arms in defense of themselves 

and the state’ or ‘bear arms in defense of himself and the state.’ ”  Heller, 554 U.S. 

at 584-85 & n.8.  Just as “[i]t is clear from those formulations that ‘bear arms’ did 

not refer only to carrying a weapon in an organized military unit,” id. at 585, it is 

likewise clear that “bear arms” did not refer only to toting a weapon from room to 

room in one’s house.  Citizens could not effectively bear arms in defense of them-

selves or in defense of the state if they were not free to carry their weapons where 

they were needed for either purpose.   
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The practices of the Framers themselves confirm that the right to carry fire-

arms was well-established in the early American republic.  Judge St. George Tuck-

er observed that, “[i]n many parts of the United States, a man no more thinks, of 

going out of his house on any occasion, without his rifle or musket in his hand, 

than an European fine gentleman without his sword by his side.” 5 BLACKSTONE 

COMMENTARIES App. n.B, at 19 (St. George Tucker ed., 1803).  George Washing-

ton carried a pistol for self-defense and is said to have drawn it to fend off a bandit 

who threatened to shoot him on his ride from Mt. Vernon to Alexandria shortly af-

ter the Revolutionary War.  See BENJAMIN OGLE TAYLOE, IN MEMORIAM: ANEC-

DOTES AND REMINISCENCES 95 (Washington, D.C., 1872).  John Adams likewise 

carried a pistol and even took one with him when he sailed to France in 1778.  See 

DAVID MCCULLOUGH, JOHN ADAMS 177 (2001). Thomas Jefferson advised his 

nephew, “Let your gun therefore be the constant companion of your walks.”  See 

THOMAS JEFFERSON, WRITINGS 816–17 (letter of August 19, 1785) (Merrill D. Pe-

terson ed., 1984).  And Dr. Joseph Warren, a prominent Boston patriot, carried pis-

tols when making his rounds.  RICHARD FROTHINGHAM, LIFE AND TIMES OF JOSEPH 

WARREN 452 (Boston: Little, Brown, & Co., 1865).14 

                                                 
 14 When he rose in a Massachusetts courtroom to defend the British soldiers 
who were charged with murder in the Boston Massacre, John Adams recognized 
that, in this country, “every private person is authorized to arm himself; and on the 
strength of this authority I do not deny the inhabitants had a right to arm them-
selves at that time for their defence.”  John Adams, First Day’s Speech in Defence 
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 This is the pre-existing right that was codified in the Second Amendment, 

and this right to bear arms was understood by the founding generation to have not 

only public scope, but also a public purpose.   Indeed, “[m]any colonial statutes re-

quired individual arms-bearing for public-safety reasons.”  Heller, 554 U.S. at 601 

(emphasis added).  Some colonies even required citizens to carry their firearms to 

church services and other public gatherings.15   

 Those who wrote and ratified the 14th Amendment understood the right to 

bear arms in the same way.16  An 1866 report to Congress from the Freedmen’s 

Bureau stated: “There must be ‘no distinction of color’ in the right to carry arms, 

any more than in any other right.” Ex. Doc. No. 70, House of Representatives, 39th 

Cong., 1st Sess., at 297 (1866).  A Mississippi court recognized this in 1866 when 

                                                                                                                                                             
of the British Soldiers Accused of Murdering Attucks, Gray and Others, in the Bos-
ton Riot of 1770, in 6 MASTERPIECES OF ELOQUENCE 2569, 2578 (Hazeltine et al. 
eds., 1905).  In other words, even while defending the British soldiers, Adams 
acknowledged the universal understanding that the American colonists had the 
right to carry arms publicly for self-defense. 

15 See, e.g., An Act for the Better Security of the Inhabitants, By Obliging 
the Male White Persons to Carry Fire Arms To Places of Public Worship (Ga. 
1770) in A DIGEST OF THE LAWS OF THE STATE OF GEORGIA 157-58 (1800); see al-
so JOYCE LEE MALCOLM, TO KEEP AND BEAR ARMS 139 (1994) (citing several ex-
amples of laws that “required colonists to carry weapons”). 
 16 The scope of the Second Amendment was established with its ratification 
in 1791.  See Heller, 554 U.S. at 634-35.  Evidence from the Civil War era plainly 
“do[es] not provide as much insight into [the Second Amendment’s] original 
meaning as earlier sources.  Yet those born and educated in the early 19th century 
faced a widespread effort to limit arms ownership by a large number of citizens; 
their understanding of the origins and continuing significance of the Amendment is 
instructive.”  Id. at 614.   
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it struck down a state ban on carrying a firearm without a license: “While, there-

fore, the citizens of the State and other white persons are allowed to carry arms, the 

freedmen can have no adequate protection against acts of violence unless they are 

allowed the same privilege.”  State v. Wash Lowe, reprinted in New York Times, 

Oct. 26, 1866, at 2 (quoted in STEPHEN P. HALBROOK, FREEDMEN, THE FOUR-

TEENTH AMENDMENT, AND THE RIGHT TO BEAR ARMS, 1866-1876, 57-58 (1998)).  

Thus “bearing arms” included carrying them in public for self-defense.  Indeed, it 

was precisely this understanding of the Second Amendment right that caused Chief 

Justice Taney such alarm in Dred Scott v. Sandford, 60 U.S. 393 (1857).  In 1857 

the Chief Justice recoiled from recognizing blacks as part of “We the People of the 

United States,” because if they were, then they too, just like white citizens, would 

be constitutionally entitled “to keep and carry arms wherever they went.”  Id. at 

417.  By adopting the Fourteenth Amendment, the People of this Country thus es-

tablished that all Americans, regardless of race, are entitled to carry firearms to de-

fend themselves.  

The Supreme Court embraced this understanding in McDonald, citing as an 

example of a law that would be nullified by the 14th Amendment a statute provid-

ing that “no freedman, free negro or mulatto, not in the military service of the 

United States government, and not licensed so to do by the board of police of his or 

her county, shall keep or carry fire-arms of any kind.”  130 S. Ct. at 3038.  Similar-
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ly, McDonald referred to “Regulations for Freedman in Louisiana” which stated 

that no freedman “shall be allowed to carry firearms, or any kind of weapons, with-

in the parish, without the written special permission of his employers, approved 

and indorsed by the nearest and most convenient chief of patrol.” 1 DOCUMENTARY 

OF HISTORY OF RECONSTRUCTION at 279-80.  

3. The Second Amendment’s reference to the militia confirms that 
the right to bear arms included carrying firearms in public.  

 
The Second Amendment’s “prefatory” clause cements this interpretation of 

the right to carry firearms that is protected by the Amendment’s operative clause.  

The prefatory clause “announces the purpose for which the right was codified: to 

prevent elimination of the militia.”  Heller, 554 U.S. at 599.  The Supreme Court 

explained how a 19th-century decision of the Georgia Supreme Court “perfectly 

captured the way in which the operative clause of the Second Amendment furthers 

the purpose announced in the prefatory clause,” Id. at 612-13: 

[T]he right of the whole people, old and young, men, women and 
boys, and not militia only, to keep and bear arms of every description, 
and not such merely as are used by the militia, shall not be infringed, 
curtailed, or broken in upon, in the smallest degree; and all this for the 
important end to be attained:  the rearing up and qualifying a well-
regulated militia, so vitally necessary to the security of a free State. 
 

Nunn v. State, 1 Ga. 243, 251 (1846) (emphasis omitted).   

A right to bear arms limited to the home would be ill-suited to the purpose of 

“the rearing up and qualifying a well-regulated militia,” for if citizens could be 
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prohibited from carrying arms in public they would be disabled from acting as a 

militia at all.  Of course, the militia was not “the only reason Americans valued the 

ancient right; most undoubtedly thought it even more important for self-defense 

and hunting.” Heller, 554 U.S. at 599.  Hunting, like self-defense from assailants at 

large, cannot be conducted by those bearing arms only within their homes.   

4. Heller’s discussion of traditional exceptions to the right to bear 
arms confirms that the Second Amendment protects the right to 
carry firearms in public.   

 
 Heller cautioned that, “[l]ike most rights, the right secured by the Second 

Amendment is not unlimited” and does not encompass a right to “carry any weap-

on whatsoever in any manner whatsoever and for whatever purpose.” 554 U.S. at 

626.  But the potential limits on firearms carriage mentioned by Heller serve only 

to distinguish the case at hand and to underscore Texas’ impermissible infringe-

ment of 18-20-year-olds’ Second Amendment rights.               

 First, the Supreme Court noted that its decision should not “be taken to cast 

doubt on longstanding prohibitions on . . . laws forbidding the carrying of firearms 

in sensitive places such as schools and government buildings.”  Id. at 626.  But it 

would make no sense for the Court to acknowledge this narrow exception if the 

Second Amendment allowed the government to ban the carrying of firearms in all 

public spaces, not just particularly sensitive ones. 
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 Second, the Court observed that a “majority of the 19th-century courts to 

consider the question held that prohibitions on carrying concealed weapons were 

lawful under the Second Amendment or state analogues.”  Id. at 626.  But the 

Court distinguished these prohibitions, which proscribed only concealed carry and 

permitted citizens to carry handguns openly in public, from laws that broadly pro-

hibited carriage, whether open or concealed.  The latter, the Court said, “c[a]me 

close to the severe restriction of the District [of Columbia’s] handgun ban” that 

Heller struck down.  Id. at 629.  The Court noted with approval the decision in 

Nunn v. State, 1 Ga. 243, 251 (1846), where “the Georgia Supreme Court struck 

down a prohibition on carrying pistols openly (even though it upheld a prohibition 

on carrying concealed weapons).” Heller, 554 U.S. at 629.   Nunn emphasized that 

a ban only on concealed carry “d[id] not deprive the citizen of his natural right of 

self-defence, or of his constitutional right to keep and bear arms.”  1 Ga. at 251.   

The Heller Court also noted with approval that, “[i]n Andrews v. State, the Tennes-

see Supreme Court . . . held that a statute that forbade openly carrying a pistol 

‘publicly or privately, without regard to time or place, or circumstances,’ 50 Tenn. 

[165,] at 187 [(Tenn. 1871)], violated the state constitutional provision (which the 

court equated with the Second Amendment).” Heller, 554 U.S. at 629.  See also 

State v. Chandler, 5 La. Ann. 489, 489-90 (1850) (explaining that a law banning 

the carrying of concealed weapons  “interfered with no man’s right to carry arms . . 
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. ‘in full open view’ ”); Heller, 554 U.S. at 613 (discussing Chandler).  Finally, 

Heller noted the Alabama Supreme Court’s decision in State v. Reid, which ex-

plained that a “statute which, under the pretence of regulating, amounts to a de-

struction of the right, or which requires arms to be so borne as to render them 

wholly useless for the purpose of defence, would be clearly unconstitutional.”  

State v. Reid, 1 Ala. 612, 616-17 (1840) (quoted in Heller, 554 U.S. at 629).17 

 The district court attempted to cast Texas’ law barring 18-20-year-olds from 

carrying handguns as an acceptable regulation of the right to bear arms, noting that 

“Texas law permits broad usage of long arms outside of the home.” USCA5 980 

(emphasis added).  But Heller already foreclosed this argument: “It is no answer to 

say, as petitioners do, that it is permissible to ban the possession of handguns so 

long as the possession of other firearms (i.e., long guns) is allowed.” 554 U.S. at 

629.  Similarly, the fact that Texas permits an 18-20-year-old to “carry a handgun 

                                                 
 17 The fact that there was intense debate over the validity of concealed-carry 
bans proves that the right to bear arms was universally understood to extend be-
yond the home, for otherwise the issue would have been an easy one.  See 2 J. 
KENT, COMMENTARIES ON AMERICAN LAW *340 n.2 (O. Holmes ed., 12th ed. 
1873) (“As the Constitution of the United States, and the constitutions of several of 
the states, in terms more or less comprehensive, declare the right of the people to 
keep and bear arms, it has been a subject of grave discussion, in some of the state 
courts, whether a statute prohibiting persons . . . from wearing or carrying con-
cealed weapons, be constitutional. There has been a great difference of opinion on 
the question.”) (original emphasis); 2 JOEL PRENTISS BISHOP, COMMENTARIES ON 
THE CRIMINAL LAW § 103 (2d ed. 1858) (“There are provisions in the statutes of 
some of the States against carrying concealed weapons.  . . . A point of embarrass-
ment has been, whether these statutes are constitutional.”). 
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in his or her vehicle or watercraft” and “carves out various exceptions [to the ban] 

for hunting and sport,” USCA5 980, does not ameliorate the State’s ban on civilian 

18-20-year-olds carrying handguns for self-defense.  And it should go without say-

ing that the State’s decision to permit other members “of the law-abiding popula-

tion” to obtain a license to carry a handgun fails to excuse the infringement of the 

Plaintiffs’ Second Amendment rights.  Id.         

IV. THE SECOND AMENDMENT’S PROTECTION EXTENDS TO LAW-ABIDING 18-
20-YEAR-OLDS. 

  
A. The Founding Generation Understood the Right to Keep and 

Bear Arms to Extend to 18-20-year-olds. 
 
 Having decided that the Second Amendment does not apply outside the 

home, the district court declined to address whether the Second Amendment pro-

tects the rights of 18-20-year-olds.  See USCA5 981.  Historical evidence demon-

strates that it does.   

The Second Amendment guarantees “the right of the people to keep and bear 

Arms,” and the “people” referred to in the Bill of Rights have always been under-

stood to be “the whole people.”  THOMAS MCINTYRE COOLEY, GENERAL PRINCI-

PLES OF CONSTITUTIONAL LAW IN THE UNITED STATES OF AMERICA 267-68 (1880).  

The Supreme Court has accordingly held that “the Second Amendment right is ex-

ercised individually and belongs to all Americans.”  Heller, 554 U.S. at 581.  And 

while the rights of children sometimes may be restricted in ways that adults’ may 
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not, see Planned Parenthood of Central Missouri v. Danforth, 428 U.S. 52, 72-75 

(1976), history from the founding generation demonstrates that 18-20-year-olds are 

not to be treated as children for purposes of the Second Amendment. 

Although the Second Amendment’s prefatory clause cannot be read to “limit 

or expand the scope of the operative clause,” “[l]ogic demands that there be a link 

between the stated purpose and the command.”  Heller, 554 U.S. at 577, 578.  The  

prefatory clause—“A well regulated Militia, being necessary to the security of a 

free State”—“announces the purpose for which the right was codified:  to prevent 

elimination of the militia.”  Id. at 595, 599.  Given this express purpose, logic de-

mands that the Second Amendment’s protections extend at the very least to those 

citizens whom the Framers understood to constitute the militia, for it would make 

no sense to enumerate a constitutional right to arms for the purpose of ensuring an 

armed militia if that right did not protect the militia’s own members.  See Id. at 580 

(“the ‘militia’ in colonial America consisted of a subset of ‘the people’ ”) (empha-

sis added); cf. id. at 578 (“ ‘It is nothing unusual in acts for the enacting part to go 

beyond the preamble.’ ”) (emphasis added, alterations omitted).  Indeed, a contrary 

interpretation would destroy the “perfect[]” fit that Heller discerned between the 

Amendment’s preface and its operative clause.  Id. at 598.   

There is no doubt that 18-20-year-old males were understood to be part of 

the militia at the time the Second Amendment was adopted.  And for those young 
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men to be part of the militia necessarily meant that the law understood them to 

have both the duty and the right to keep and bear arms.  See A Pennsylvanian, THE 

PENNSYLVANIA GAZETTE (Philadelphia, Feb. 20, 1788), reprinted in Les Adams, 

THE SECOND AMENDMENT PRIMER 121 (1996). (“The militia of these free com-

monwealths, entitled and accustomed to their arms, when compared to any possible 

army must be tremendous and irresistible.”).  This is apparent from Congress’s ini-

tial exercise of its power to “provide for organizing, arming, and disciplining, the 

militia.”  U.S. CONST. art. I, § 8, cl. 16.  On May 8, 1792, mere months after ratifi-

cation of the Second Amendment, Congress passed an Act providing that “every 

free able-bodied white male citizen . . . who is or shall be of the age of eighteen 

years, and under the age of forty-five years (except as is herein after excepted) 

shall severally and respectively be enrolled in the militia.”  1 Stat. 271 (“Militia 

Act”).     

As a contemporaneous act of Congress, the Militia Act provides extraordi-

narily powerful evidence that Second Amendment rights extend to 18-20-year-

olds.  “[M]any of the members of the Second Congress were also members of the 

First, which had drafted the Bill of Rights.  But more importantly, they were con-

versant with the common understanding of both the First Congress and the ratify-

ing state legislatures as to what was meant by ‘Militia’ in the Second Amend-

ment.”  Parker v. District of Columbia, 478 F.3d 370, 387 (D.C. Cir. 2007), aff’d 
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by Heller, 554 U.S. 570; see Eldred v. Ashcroft, 537 U.S. 186, 213 (2003) (such 

“contemporaneous legislative exposition of the Constitution” by the Founders “fix-

es the construction to be given [the Constitution’s] provisions”).   

 The legislative history of the Militia Act lends further support.  In 1790, Sec-

retary of War Henry Knox submitted a militia plan to Congress stating that “all 

men of the legal military age should be armed,” and providing that “[t]he period of 

life in which military service shall be required of the citizens of the United States 

[was] to commence at eighteen.”  2 ANNALS OF CONGRESS 2145-46 (Joseph Gales 

ed., 1834). Acknowledging that “military age has generally commenced at six-

teen,” Secretary Knox instead drew the line at 18 because “the youth of sixteen do 

not commonly attain such a degree of robust strength as to enable them to sustain 

without injury the hardships incident to the field.”  Id. at 2153.  Representative 

Jackson explained “that from eighteen to twenty-one was found to be the best age 

to make soldiers of.”  Id. at 1860 (emphasis added).   

 Eighteen is also the age that George Washington recommended as the age of 

militia enrollment.  In an enclosure to a 1783 letter to Alexander Hamilton, Gen-

eral Washington wrote that “the Citizens of America . . . from 18 to 50 Years of 

Age should be borne on the Militia Rolls” and “so far accustomed to the use of 

[Arms] that the Total strength of the Country might be called forth at a Short No-

tice on any very interesting Emergency.”  Sentiments on a Peace Establishment 
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(May 2, 1783), reprinted in 26 THE WRITINGS OF GEORGE WASHINGTON 389 (John 

C. Fitzpatrick, ed. 1938).   

 State militia laws that were enacted shortly before the Second Amendment 

provide additional evidence that the right to arms included 18-20-year-olds.  Min-

imum enrollment ages ranged from 16 to 18.18  There was thus a consensus in the 

States that, by age 18, individuals were able to, and hence entitled to, bear arms.  

This followed colonial practice: “From the earliest times the duty to possess arms 

was imposed on the entire colonial populace, with actual militia service contem-

plated for every male of 15, 16, or 18 through 45, 50, or 60 (depending on the col-

ony).”  Don B. Kates Jr., Handgun Prohibition and the Original Meaning of the 

Second Amendment, in GUN CONTROL AND THE CONSTITUTION 66, 77 n.46 (Robert 

J. Cottrol ed., 1994).  Plaintiffs are unaware of even a single State that exempted 

18-20-year-olds from militia service at the time the Second Amendment was rati-

fied. 

 The Supreme Court has recognized that militia membership presupposed 

firearm possession, because “when called for service these men were expected to 

appear bearing arms supplied by themselves.”  United States v. Miller, 307 U.S. 

174, 179 (1939) (emphasis added).  This is reflected in the Militia Act, which re-
                                                 
 18  Four States set a minimum age of 18: Delaware, Pennsylvania, South 
Carolina, and Virginia.  Ten States set the minimum at age 16: Connecticut, Geor-
gia, Maryland, Massachusetts, New Hampshire, New Jersey, New York, North 
Carolina, Rhode Island, and Vermont.  See USCA5 465, Record Excerpts Tab 9. 
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quired each enrollee, regardless of age, to “provide himself with a good musket or 

firelock.”  1 Stat. 271.  Several state laws contained similar provisions.19  These 

requirements confirm the Founders’ shared understanding that Second Amendment 

rights extend to 18-20-year-olds, because they demonstrate that, by that age, indi-

viduals not only (i) were entrusted with using firearms in connection with orga-

nized militia activities, but also (ii) were expected to keep and maintain those arms 

as private citizens.   

B. This Court’s Decision in Emerson Does Not Require A Contrary 
Result. 

 
This Court’s passing comment in United States v. Emerson, 270 F.3d 203 

(5th Cir. 2001), that “infants . . . may be prohibited from possessing firearms,” id. 

at 261, cannot be read as a considered judgment about the Second Amendment 

rights of 18-20-year-olds.   Even if we take “infant” to denote all those under the 

age of majority, see SAMUEL JOHNSON, A DICTIONARY OF THE ENGLISH LANGUAGE 

(3d ed. 1768), and even if the Plaintiffs here might technically have fallen within 

that common-law rubric (at least for other purposes) two centuries ago, they would 

contemporaneously have been affirmatively required, by statutes enacted by colo-

nial, state, and federal legislatures, to keep and bear arms so that they could fulfill 

their obligatory militia duties.  Whatever the details of 18th century law on “minor-

                                                 
 19 See, e.g., militia laws of Connecticut, New Jersey, New York, Rhode Is-
land, and Vermont, USCA5 465, 470-73.    
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ity” and “infancy,” it is beyond cavil that persons aged 18 to 20 were entitled—

indeed, obliged—to keep and bear arms.   

Indeed, this Court’s discussion of the militia in Emerson supports the propo-

sition that 18-20-year-olds had then—and continue to have now—full Second 

Amendment rights.  This Court wrote that “the militia, the assurance of whose con-

tinuation and the rendering possible of whose effectiveness [the Supreme 

Court] says were purposes of the Second Amendment, referred to the generality of 

the civilian male inhabitants throughout their lives from teenage years until old age 

and to their personally keeping their own arms.”  270 F.3d at 226 (emphases add-

ed); see also id. at 236 (“the people, from whom the militia must be taken, shall 

have the right to keep and bear arms; and they need no permission or regulation of 

law for the purpose”) (quoting COOLEY, GENERAL PRINCIPLES OF CONSTITUTIONAL 

LAW 271 (Little, Brown, 1880; 1981 Rothman & Co. reprint) (emphasis added)).   

 In any event, regardless of their status in the 18th century, 18-20-year-olds 

today are legal adults in Texas and in the vast majority of the other States.  See 

TEX. FAM. CODE § 101.003; BLACK’S LAW DICTIONARY (9th ed. 2009), age of ma-

jority (“The age, usu. defined by statute as 18 years, at which a person attains full 

legal rights, esp. civil and political rights such as the right to vote.”).20  The Consti-

                                                 
 20 See also Age of Majority By State and United States Possession, DoD Fi-
nancial Management Regulation, Volume 7B, Appendix H (Jan. 2012), at 
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tution vests 18-20-year-olds with the right to vote, see U.S. CONST., amend. XXVI, 

an important marker of maturity and responsibility in a democratic polity.  See 

THOMAS COOLEY, A TREATISE ON CONSTITUTIONAL LIMITATIONS 29 (1868) (“As a 

practical fact the sovereignty is vested in those persons who by the constitution of 

the State are allowed to exercise the elective franchise.”).  The Supreme Court has 

recognized that the “age of 18 is the point where society draws the line for many 

purposes between childhood and adulthood,” and thus held that 18 is “the age at 

which the line for death eligibility ought to rest” under the Eighth Amendment.  

Roper v. Simmons, 543 U.S. 551, 574 (2005); id. at 569 (distinguishing between 

“juveniles under 18” and “adults”).   

 A holding that Second Amendment rights do not vest by age 18 would be 

particularly troubling for two reasons.  First, the extension of the franchise to 18-

20-year-olds was driven by the fact that individuals in that age group bear arms for 

their country.  See, e.g., Lowering the Voting Age to 18, S. Rep. 92-26, at 6 (Mar. 

8, 1971) (“our 18-year-old citizens have earned the right to vote because,” among 

other things, “tens of thousands of young people have paid the supreme sacrifice in 

the Indochina War over the past 5 years”).21  It thus would be cruelly ironic  to de-

                                                                                                                                                             
http://comptroller.defense.gov/fmr/07b/07b_appendix_h.pdf; Larry Barnett, The 
Roots of Law, 15 AM. U.J. GENDER SOC. POL’Y & L. 613, 681 (2007). 
 21 Today, 18 is the age at which Americans may enlist in the military without 
parental consent, see 10 U.S.C. § 505, and it is also the age at which young men 
must register with the Selective Service System, see 50 APP. U.S.C. § 453. 
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ny those who are able, and may be required, to bear arms in defense of their Coun-

try the right to bear arms in defense of themselves.  See Akhil Reed Amar, The Fif-

teenth Amendment and “Political Rights,” 17 CARDOZO L. REV. 2225, 2226 (1996) 

(“In Republican theory, those who vote traditionally bear arms.”).   

 Second, the doctrine that children, in some respects, have lesser constitu-

tional rights than adults is a reflection of parental responsibilities.  See, e.g., 

Bellotti v. Baird, 443 U.S. 622, 634, 638-39 (1979) (plurality); Schall v. Martin, 

467 U.S. 253, 265 (1984).  Perhaps, then, one could argue for subordinating the 

Second Amendment rights of minor children to those of the adults charged with 

their protection.  See, e.g., 1 BLACKSTONE COMMENTARIES *434 (1765) (“duties of 

parents” include “protection” of minor children); TEX. FAM. CODE § 151.001(a) 

(charging parents of a child under 18 with “the duty of . . . protection . . . of the 

child”).  It makes no sense, however, to extend this reasoning to legal adults re-

sponsible for their own well-being.  See Hedgepeth v. Washington Metro. Area 

Transit Auth., 386 F.3d 1148, 1155 (D.C. Cir. 2004) (Roberts, J.) (“We are rightly 

skeptical of paternalistic arguments when it comes to classifications addressing 

adults.”). 

V. TEXAS’ BAN IS UNCONSTITUTIONAL UNDER A LEVELS-OF-SCRUTINY 
ANALYSIS. 

 
 A. Statutes That Infringe Fundamental Second Amendment 

Rights Must Satisfy Strict Scrutiny. 
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 The foregoing textual and historical analysis is dispositive of this case.  But 

if we assume arguendo that one of the familiar levels of scrutiny that have been 

applied in other constitutional contexts is also to apply here, that level of scrutiny 

must be strict. 

 First, judicial scrutiny here must be strict because the right to bear arms is 

enumerated in the constitutional text and was deemed “fundamental by those who 

drafted and ratified the Bill of Rights.”  McDonald, 130 S. Ct. at 3037.  Indeed, 

McDonald confirmed that “Heller points unmistakably to [an affirmative] answer” 

to the question of “whether the right to keep and bear arms is fundamental to our 

scheme of ordered liberty.”  Id. at 3036 (emphasis omitted).  And it is well estab-

lished that “[s]trict scrutiny is required” if a law “impinges upon a fundamental 

right explicitly or implicitly protected by the Constitution.” Richard v. Hinson, 70 

F.3d 415, 417 (5th Cir. 1995).  See also Perry Educ. Ass’n v. Perry Local Educa-

tors’ Ass’n, 460 U.S. 37, 54 (1983); San Antonio Indep. Sch. Dist. v. Rodriguez, 

411 U.S. 1, 16 (1973); Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626, 

651 n.14 (1985); Taylor v. Johnson, 257 F.3d 470, 473 (5th Cir. 2001).  The Su-

preme Court has expressly rejected the notion “that the Second Amendment should 

be singled out for special—and specially unfavorable—treatment.”  McDonald, 

130 S. Ct. at 3043.  
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 Second, strict scrutiny is particularly apt here, because Texas’ public car-

riage ban strikes at the heart of Plaintiffs’ Second Amendment rights.  The Second 

Amendment protects the right to “possess and carry”—i.e., to keep and bear—

“weapons in case of confrontation” for “the core lawful purpose of self-defense.”   

Heller, 554 U.S. at 592, 630 (emphasis added).  Texas thus impinges upon the 

“central component” of Plaintiffs’ fundamental right to keep and bear arms—

“individual self-defense.”  Id. at 599 (original emphasis).  This infringement can 

only be justified, if at all, by surviving the most exacting scrutiny.  Cf. Meyer v. 

Grant, 486 U.S. 414, 425 (1988) (to justify a restriction of speech “at the core . . . 

of the First Amendment, . . . the burden that [the State] must overcome . . . is well-

nigh insurmountable”); see also Ezell, 651 F.3d at 703, 708 (“[b]oth Heller and 

McDonald suggest that broadly prohibitory laws restricting the core Second 

Amendment right . . . are categorically unconstitutional”; laws that otherwise im-

pose “a severe burden on the core Second Amendment right of armed self-defense 

will require an extremely strong public-interest justification and a close fit between 

the government’s means and its end”).         

Third, Heller itself forecloses the application of intermediate scrutiny here.  

In his dissenting opinion, Justice Breyer argued that the proper standard of review 

should be drawn from “cases applying intermediate scrutiny” in the First Amend-

ment context, such as Turner Broad. Sys., Inc. v. FCC, 520 U.S. 180 (1997).  Hel-
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ler, 554 U.S. at 704 (Breyer, J., dissenting); see also id. at 689-90, 696.  He con-

tended that “[t]here is no cause here to depart from the standard set forth in 

Turner.” Id. at 705.22  Justice Breyer called his test “interest-balancing,” rather 

than intermediate scrutiny, not because he was adopting a less demanding test, but 

because of his view that the government’s interest in promoting public safety 

would always be important or compelling.  In Justice Breyer’s view, the govern-

ment interest would always be sufficient and application of the test would involve 

a search for the appropriate degree of fit—that is, interest-balancing.  See id. at 689 

(“I would simply adopt such an interest-balancing inquiry explicitly.”).  Thus Jus-

tice Breyer’s proposed interest-balancing test was nothing other than intermediate 

scrutiny, and the Supreme Court rejected it, however it might be labeled.  See Hel-

ler, 554 U.S. at 634-35; see also McDonald, 130 S. Ct. at 3050 (plurality).  There-

fore, Heller forbids the application of mere intermediate scrutiny to a regulation, 

such as that here, that impinges upon law-abiding adults’ Second Amendment right 

of armed self-defense. 

                                                 
 22 It is equally revealing that Justice Breyer invoked Burdick v. Takushi, 504 
U.S. 428 (1992).  See Heller, 554 U.S. at 690 (Breyer, J., dissenting).  That is the 
case on which the United States, appearing as an amicus in Heller, principally re-
lied in unsuccessfully urging the Court to adopt intermediate scrutiny.  See Brief of 
United States, Heller, No. 07-290, at 8, 24, 28. 
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 At a minimum, then, Texas’ ban should be subject to strict scrutiny, if not 

simply struck down as flatly contrary to the history and text of the Second 

Amendment.    

 B. Texas’ Ban Fails Any Level of Heightened Scrutiny 

The carriage restriction at issue here cannot satisfy the “most searching ex-

amination.”  Gratz v. Bollinger, 539 U.S. 244, 270 (2003).  Indeed, it cannot satis-

fy even intermediate scrutiny.23  While intermediate scrutiny, unlike strict scrutiny, 

does not require the government to employ the least restrictive means to achieve its 

stated purpose, it does require that a restriction be “narrowly tailored to serve a 

significant government interest.”  Perry Educ. Ass’n, 460 U.S. at 45.  In other 

words, a restriction must be “substantially related to the achievement” of the gov-

ernment’s objective.  United States v. Virginia, 518 U.S. 515, 533 (1996) (empha-

sis added).  Only the government’s genuine objectives will do, not “post hoc” ra-

tionales “invented . . . in response to litigation.” Id.  

                                                 
 23 A federal district court recently struck down Maryland’s law making the 
right to bear arms “more difficult to exercise” by requiring a citizen to show a 
“good and substantial reason” to obtain a permit to carry a handgun.  Woollard, 
2012 WL 695674, at *11-*12.  The court held that the law could not satisfy even 
intermediate scrutiny because “[a] citizen may not be required to offer a ‘good and 
substantial reason’ why he should be permitted to exercise his rights.  The right’s 
existence is all the reason he needs.”  Id. at *12.  Texas’ law is even more constitu-
tionally suspect than Maryland’s, of course, because in Texas no reason, not even a 
“good and substantial” one, will permit a civilian 18-to-20-year-old adult to exer-
cise her constitutional right to carry a handgun for self-defense.  
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Texas can point to no governmental interest that is substantially advanced by 

banning law-abiding, civilian 18-20-year-old adults from carrying handguns for 

self-defense.  To begin with, the State’s purpose in enacting its initial ban on carry-

ing handguns cannot justify its current regime singling out 18-20-year-old adults 

for disfavored treatment.  The statute as originally enacted applied to all adults, not 

just a subset of them, and was “intended to suppress” what was then viewed as “the 

absurd and vicious practice of bearing upon the person such weapons as pistols.”  

Waddell v. State, 37 Tex. 354, 355 (1872).  Given that Texas now allows law-

abiding adults of all ages except 18-20-year-olds to obtain a CHL and carry a con-

cealed handgun, the State plainly no longer views the practice as inherently “vi-

cious” or “absurd,” nor does it attempt generally to prohibit the practice of carrying 

handguns for all purposes.24   

The legislative history of the concealed-carry law indicates that at least a 

few legislators harbored an inchoate concern that adults under 21 are not suffi-

ciently “mature” to carry handguns outside their homes and vehicles.25  Although 

                                                 
 24 Another purpose that some have suggested for Texas’ original ban—the 
Reconstruction legislature’s aim of disarming ex-Confederates—also lost any le-
gitimacy it ever had long ago. See Stephen P. Halbrook, The Right to Bear Arms in 
Texas: The Intent of the Framers of the Bills of Rights, 41 BAYLOR L. REV. 629, 
658 (1989) (“The act was one of a series of controversial measures passed by the 
Reconstruction legislature in 1871, a year in which Republicans were consolidating 
their political power over disenfranchised ex-Confederates.”). 

25 See Texas House of Representatives Floor Debate, 74th Legislature, held 
on May 1, 1995 (on file at Texas State Legislature House Media Office) (Tape 2 
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reducing criminal violence is a compelling governmental objective, the notion that 

banning 18-20-year-old adults from carrying handguns will substantially advance 

that objective rests on several demonstrably faulty premises. 

First, it assumes that limiting the carrying of handguns by law-abiding citi-

zens would reduce gun violence.  But even public health experts who zealously 

advocate handgun controls have concluded—in the wake of Heller—that, “based 

on available empirical data,” there would be “relatively little public safety impact 

if courts invalidate laws that prohibit gun carrying outside the home.”  Philip J. 

Cook, Jens Ludwig, & Adam M. Samaha, Gun Control After Heller:  Threats and 

Sideshows from a Social Welfare Perspective, 56 U.C.L.A. L. REV. 1041, 1082 

(2009).  This conclusion is consistent with the findings of other leading studies that 

there is little evidence that gun control regulations such as the Texas law at issue 

here reduce criminal violence.  See, e.g., Robert Hahn, et al., Firearms Laws and 

the Reduction of Violence: A Systematic Review, 28 AM. J. PREV. MED. 40, 59 

(2005) (“Based on findings from national law assessments, cross-national compari-

sons, and index studies, evidence is insufficient to determine whether the degree or 

                                                                                                                                                             
Side B, 24:00) (Rep. Sidles:  “A moment ago you all defeated the 18 year old 
amendment because you thought 18 year olds weren’t mature enough to handle a 
firearm.”); Texas House of Representatives Floor Debate, 74th Legislature, held on 
May 1, 1995 (on file at Texas State Legislature House Media Office) (Tape 2 Side 
A, 24:45) (Rep. Wilson:  “We certainly feel that at least early out that we should 
keep the age of 21 [rather than 18] so that there is some level of maturity attained 
hopefully by then.”). 
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intensity of firearms regulation is associated with decreased (or increased) vio-

lence.”).       

Second, the State’s rationale assumes that all 18-20-year-old adults are too 

immature to carry a handgun—or at least that the State could not distinguish the 

mature from the immature.  But Texas plainly does not believe that all 18-20-year-

old adults are too immature to carry a handgun because it grants concealed carry 

permits to veterans and members of the military who are that age.  Texas has not 

demonstrated, and cannot demonstrate, that 18-20-year-old members of the mili-

tary are more mature than civilians in that age cohort. 

More generally, by permitting 18-20-year-olds to marry and to vote, by 

holding them criminally responsible as adults (even subjecting them to the death 

penalty), and by permitting them to adjudicate guilt and sentence someone (even to 

death) as jurors, the law of Texas plainly embodies the belief that adults aged 18-

20 are sufficiently mature to make decisions that have serious and even life-or-

death consequences and to be held responsible for them. See TEX. FAM. CODE § 

2.101; TEX. ELEC. CODE 11.002(a); TEX. PENAL CODE § 8.07(c); TEX. GOV’T CODE 

§§ 62.101, 62.102(1).    

Furthermore, 18-20-year-old adults, like all other Texans, would be required 

to successfully run a regulatory gauntlet before obtaining a Texas handgun permit.  

A person cannot obtain a CHL if he or she is chemically dependent, a convicted 
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felon, a convicted Class A or B misdemeanant (within the past 5 years), charged 

with committing a felony or Class A or Class B misdemeanor, or generally “inca-

pable of exercising sound judgment with respect to the proper use and storage of a 

handgun.”  See TEX. GOV’T CODE § 411.172(a)(7).  These requirements are de-

signed to cull, from among people of all ages, those who are too immature or are 

otherwise unfit to be permitted to carry a concealed weapon.  Thus, Texas’ own, 

existing CHL permitting scheme constitutes a far less restrictive means of achiev-

ing Texas’ legislative goal than imposing an irrebutable legal presumption that 

every law-abiding adult under the age of 21who has not served in the military is 

unfit to carry a handgun.   

Moreover, CHL applicants are required to submit (i) a nonrefundable $140 

fee, (ii), their fingerprints, (iii) evidence of handgun proficiency (demonstrated by 

completing a 10-hour course in which the applicant must pass a written examina-

tion and provide an “actual demonstration . . . of the applicant’s ability to safely 

and proficiently use the [applicable] category of handgun,” TEX. GOV’T CODE § 

411.188)(a),26 (iv) any criminal history, (v) any history of treatment in a psychiat-

ric hospital or a drug or alcohol rehab center, and (vi) authorization for the gov-

ernment to examine any noncriminal records pertaining to the applicant.  See TEX. 

GOV’T CODE § 411.174.  All CHL applicants are subject to a criminal-history rec-
                                                 
 26 Ms. Jennings, Ms. Harmon, and Mr. Payne have fulfilled this requirement.  
See USCA5 446 &459-60; USCA5 441& 456; USCA5 451& 463, respectively. 
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ord check, and the Department of Public Safety also “conduct[s] any further record 

check or investigation the department determines is necessary” to determine “the 

eligibility of the applicant.”  TEX. GOV’T CODE § 411.176.  Given this stringent 

process, it is unsurprising that researchers have found that “concealed carry licen-

sees [in Texas] had arrest rates far lower than the general population for every cat-

egory of crime.”  H. Sterling Burnett, National Center for Policy Analysis, Texas 

Concealed Handgun Carriers:  Law-Abiding Public Benefactors 1 (2000), availa-

ble at http://www.ncpa.org/pub/ba324; see also Cook, et al., Gun Control After 

Heller at 1082 (“The available data about [concealed carry] permit holders . . . im-

ply that they are at fairly low risk of misusing guns.”).  We are aware of no evi-

dence demonstrating that this same pattern would not apply among adults aged 18 

to 20 were they permitted to obtain a CHL. 

Third, the State’s rationale assumes that 18-20-year-olds who are disposed 

toward violent criminal behavior will refrain from carrying a handgun if doing so 

is unlawful.  This is naïve and nonsensical—individuals willing to commit armed 

violence exposing them to severe (and even capital) punishment will not be de-

terred by the relatively minor sanction imposed for unlawfully carrying a handgun.  

Cf. McIntyre v. Ohio Elections Comm’n, 514 U.S. 334, 352-53 (1995) (rejecting 

argument that “state interest in preventing fraud and libel” justified law banning 
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anonymous campaign literature because “wrongdoers” could simply “use false 

names and addresses in an attempt to avoid detection”).      

Fourth, the State’s rationale ignores the fact that firearms, including hand-

guns, are frequently used to defend against criminal violence.   Although the num-

ber of defensive gun uses is difficult to measure, data from the National Self-

Defense survey “indicate that each year in the United States there are about 2.2 to 

2.5 million defensive uses of guns of all types by civilians against humans, with 

about 1.5 to 1.9 million of the incidents involving use of handguns.”  GARY KLECK 

& DON B. KATES, ARMED 222 (2001).  “At least 19 other surveys have resulted in 

[similar] estimated numbers of defensive gun uses.”  CHARLES F. WELLFORD, JOHN 

V. PEPPER & CAROL V. PETRIE (eds.), FIREARMS AND VIOLENCE: A CRITICAL RE-

VIEW 103 (2004).  By taking what the Supreme Court has recognized is the “quin-

tessential self-defense weapon,” the handgun, Heller, 554 U.S. at 629, out of the 

hands of law-abiding adults under 21, Texas prohibits individuals in the age cohort 

most likely to be attacked by armed assailants from defending themselves when 

out in public.  See U.S. Dep’t of Justice, Bureau of Justice Statistics Special Re-

port, Weapon Use and Violent Crime at 4 (Sept. 2003), available at 

http://bjs.ojp.usdoj.gov/content/pub/pdf/wuvc01.pdf (“Younger persons, particular-

ly those age 18-20, had higher rates of victimization by armed offenders.”).  Any 

evaluation of the impact of Texas’ prohibition must take this crime-reducing effect 
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into account and weigh it against any speculative hope that denying handgun car-

riage by law-abiding adults would result in a decrease in crime.       

In sum, there is no basis for concluding that the laws at issue here substan-

tially advance any significant governmental interest.       

VI. TEXAS’ CARRIAGE BAN DENIES THE EQUAL PROTECTION OF THE LAW TO 
LAW-ABIDING ADULTS UNDER THE AGE OF 21. 

 
 Because of its erroneous conclusion that the right to bear arms is limited to 

the home, the district court analyzed Texas’ carriage ban as a simple age-based 

classification subject to rational basis review.  See USCA5 982-83.  But as we have 

demonstrated, Texas’ ban infringes 18-20-year-olds’ fundamental right to keep and 

bear arms, and equal protection analysis requires strict scrutiny of “classifications 

affecting fundamental rights.”  Clark v. Jeter, 486 U.S. 456, 461 (1988); see also 

Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307, 312 (1976) (“equal pro-

tection analysis requires strict scrutiny of a legislative classification . . . when the 

classification impermissibly interferes with the exercise of a fundamental right”); 

LeClerc v. Webb, 419 F.3d 405, 415 (5th Cir. 2005) (“strict scrutiny is employed 

when a governmental body creates a classification that burdens a fundamental 

right”).  As explained above, Texas’ ban cannot even come close to meeting this 

exacting standard.    

 Any attempt to justify Texas’ ban on the fact that some of those between the 

ages of 18 and 21 commit crimes is without merit.  A person’s membership in a 
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particular group cannot form the basis for a classification that infringes that per-

son’s fundamental “individual right to possess and carry weapons in case of con-

frontation.” Heller, 554 U.S. at 592 (emphasis added); cf. Adarand Constructors, 

Inc. v. Pena, 515 U.S. 200, 227 (1995).  Indeed, even under intermediate scrutiny 

the government cannot justify a law by relying on such “overbroad generaliza-

tions.”  United States v. Virginia, 518 U.S. at 533. 

Are there proportionally more criminals in the 18-20 cohort than in other age 

brackets?  Perhaps.  But resolution of that factual issue is not necessary to decide 

this case.  For if such a fact were sufficient to justify disarming all 18-20-year-

olds, then the government could likewise disarm other demographic groups simply 

because some members of that cohort commits handgun crimes at a higher rate 

than the general population.  The most obvious examples might be differentially 

higher gun-violence rates by males, or by the poor, or by certain racial groups.  

Could these groups therefore be generally disarmed?  Plainly no.  

 Any argument based on the alleged criminality of adults under 21 also suf-

fers from vast, and therefore fatal, overinclusiveness.  Only a minuscule fraction of 

18-20-year-olds engage in criminal violence: FBI and Census Bureau data indicate 

that fewer than 1% of this age group was arrested for a violent crime in 2010.27  

                                                 
 27 The calculation proceeds as follows, with an adjustment for the number of 
18-20-year-olds to reflect the fact that the FBI arrest statistics cover about 77.5% 
of the total 2010 U.S. population:  
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Texas thus classifies all 18-20-year-olds and strips them of their fundamental 

rights because of the sins of the few.  That is not how rights work under our Con-

stitution.  See Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 559 (1975) 

(“deeply etched in our law [is the theory that] a free society prefers to punish the 

few who abuse rights of speech after they break the law than to throttle them and 

all others beforehand”) (emphasis added); Hodgson v. Minnesota, 497 U.S. 417, 

446-47 (1990) (“ ‘The statist notion that governmental power should supersede pa-

rental authority in all cases because some parents abuse and neglect children is re-

pugnant to American tradition.’ ”) (quoting Parham v. J.R., 442 U.S. 584, 603 

(1979)). 

 This is amply demonstrated by Craig v. Boren, 429 U.S. 190 (1976), in 

which the Supreme Court struck down an Oklahoma law that prohibited the sale of 

“ ‘nonintoxicating’ 3.2% beer” to men under 21 but permitted sales to women 18 

and over.  Id. at 190.  The Court rejected Oklahoma’s attempt to rely on statistics 

showing that 18-20 year old men were over ten times more likely (2% vs. 0.18%) 
                                                                                                                                                             
 
59,921 violent crime arrests ÷ (13,256,712 x .775) 18-20-year-olds = .0058, or 
0.58% 
 
See FBI, Crime in the United States 2010, Table 38:  Arrests by Age, available at 
http://www.fbi.gov/about-us/cjis/ucr/crime-in-the-u.s/2010/crime-in-the-u.s.-
2010/tables/10tbl38.xls; U.S. Census Bureau, Monthly Postcensal Resident Popu-
lation, by single year of age, sex, race, and Hispanic origin, July 1, 2010 data, 
available for download at 
http://www.census.gov/popest/data/national/asrh/2009/2009-nat-res.html.   
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than their female counterparts to have been arrested for “alcohol-related driving 

offenses.”  Id. at 192, 201-02.  Although “such a disparity is not trivial in a statisti-

cal sense,” the Court reasoned that “it hardly can form the basis for employment of 

a gender line as a classifying device.”  Id.; see also id. (“Certainly if maleness is to 

serve as a proxy for drinking and driving, a correlation of 2% must be considered 

an unduly tenuous ‘fit.’ ”).  That fit was insufficient to justify the discrimination, 

even though there is no right—let alone an enumerated constitutional right—to 

purchase beer, and even though gender discrimination is subject only to intermedi-

ate scrutiny.  A fortiori, the discrimination at issue here cannot survive equal pro-

tection scrutiny: “the principles embodied in the [fundamental right to keep and 

bear arms] are not to be rendered inapplicable by statistically measured but loose-

fitting generalities.”  Id. at 208-09.  

 Texas law makes another classification in addition to the general distinction 

drawn between adults under 21 and those 21 and over.  Among adults under 21, 

Texas permits members of the armed forces (and veterans) to obtain concealed car-

ry permits, while denying permits to all others.  It is difficult to imagine a classifi-

cation more in tension with the animating purpose of the Second Amendment than 

one that reserves the right to bear arms exclusively for members of the armed forc-

es.  The founding generation recognized what remains true today:  no shield of 

government can be relied upon to provide complete protection from violence.  The 
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Founders therefore enshrined in the Constitution the right of the people, and not a 

select subset of them, to keep and bear arms.  Texas’ ban cannot be reconciled with 

this fundamental constitutional guarantee. 

CONCLUSION 

 For these reasons, this Court should REVERSE the judgment below and re-

mand for entry of summary judgment in favor of the Plaintiffs.  
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