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February 7, 2012

Molly Dwyer, Clerk of Court
U.S. Court of Appeals for the Ninth Circuit
P.O. Box 193939
San Francisco, CA  94119-3939

Re:  Response to Supplemental Citation [Fed R. App. P. 28(j)]
United States v. Chovan, No. 11-50107
Argument: February 15, 2012 (Pasadena)
Before: Hon. Pregerson, Hon. Hawkins, and Hon. Bea. 

Dear Ms. Dwyer:

In its letter to the Court under Rule 28(j), the government noticed the Fourth Circuit’s
decision in United States v. Staten, __ F.3d __, 2011 WL 6016976 (4th Cir. Dec. 5, 2011).
Staten, however, does not help the government.  Rather, it demonstrates that, here, the
government has not offered sufficient evidence or statistical data to “shoulder its burden”
of establishing section 922(g)(9)’s constitutionality under heightened judicial scrutiny.  
Staten, at *4 (quoting United States v. Chester, 628 F.3d 673, 683 (4th Cir.2010)). 

The government’s letter states: “On the issue of the documented recidivism of
spousal abusers in particular, the Staten defendant criticized the Government’s statistics
because they varied. Chovan makes the same argument. [Appellant Reply Br. 20.] However,
rejecting this attack, Staten noted the reports were all available on the Internet; the panel had
been able to review the reports themselves; and the reports were credible.”  While this
statement is true, it is also irrelevant.  The reports relied on by the government and court in
Staten are not part of the record here and Mr. Chovan has not had an opportunity to address
them.   

The Staten court detailed eight separate “scholarly social science reports” upon
which the government relied “to carry its burden.”  Staten, at *7-11.  Moreover, the court
noted that the defendant offered no contrary data.  See id. at *9.  Here, the government has
not actually relied on any statistical studies or empirical data.  Rather, it cited to other courts’
discussions of such data. Indeed, the government referenced just one social science report
in a parenthetical, with no discussion of the actual report and no reference to its Internet
availability. [Gov. Br. at 25].  

In addition -- and in contrast to Staten -- on pages 31-32 and 38-39 of Mr. Chovan’s
opening brief, he offered significant statistical information on recidivism rates.  This data
demonstrated that people with older convictions, like Mr. Chovan, do not pose a significant
risk of recidivating.  Thus, to the extent Staten is relevant, it shows only the government’s
failure to carry its burden in this case.  

Finally, given Mr. Chovan’s as-applied challenge, it is worth noting that he and
Mr. Staten posed significantly different concerns.  Mr. Chovan had one prior misdemeanor
conviction fifteen years ago and his right the possess firearms was restored under California
law.  In contrast, “[b]etween 2001 and 2007, the State of West Virginia charged Staten at
least five times with Domestic Assault or Domestic Battery. He was also charged at least
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twice with violating a protective order.”  See Brief,  2011 WL 1542053, at *2 n.1. 
Mr. Staten had three recent domestic violence convictions, and was still on probation when
he was charged federally.  See id. at *2-3.  
  

Respectfully submitted,

s/ Devin Burstein
Devin Burstein

 Federal Defenders of San Diego, Inc.

cc: Caroline Han, Assistant U.S. Attorney
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Certificate of Service When Not All Case Participants Are CM/ECF
Participants

I hereby certify that on        February 7, 2012 , I electronically filed the foregoing with
the Clerk of the Court for the United States Court of Appeals for the Ninth Circuit by
using the appellate CM/ECF system. 

Participants in the case who are registered CM/ECF users will be served by the
appellate CM/ECF system.

I further certify that some of the participants in the case are not registered CM/ECF
users. I have mailed the foregoing document by First-Class Mail, postage prepaid, or
have dispatched it to a third party commercial carrier for delivery within 3 calendar
days, to the following non-CM/ECF participants:

                                                                                                                                       
                                                                                          

    s/ Devin Burstein              
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