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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Case No.: 14-cv-00548-JLS-BGS

AMENDED MEMORANDUM OF POINTS
AND AUTHORITIESIN SUPPORT OF
MOTION FOR LEAVE TO FILE
SUPPLEMENTAL/AMENDED
COMPLAINT PURSUANT TO FEDERAL
Rl.éIa)ES OF CIVIL PROCEDURE SECTION
15

Hon.: Judge Janis L. Sammartino
Dept.: 4A

Dae: October 30, 2014

Time: 1:30 P.M.




© 00 N o o b~ w N P

N RN DN N KRN NN N DN R P R R R R R R R
0o N o OO W N P O ©W 0N O o~ W N P O

Case 3:14-cv-00548-JLS-BGS Document 35-1 Filed 09/22/14 Page 2 of 10

AMENDED MEM ORANDUM OF POINTSAND AUTHORITIES
IN SUPPORT OF PLAINTIFF'SMOTION FOR LEAVE OF COURT
TO FILE AN AMENDED/ SUPPLEMENTAL COMPLAINT
TABLE OF CONTENTS

INTRODUCTION. . . .ot 1

PROCEDURAL AND FACTUAL BACKGROUND.. ...t 1

LEGAL STANDARD FOR MOTION FOR LEAVE OF COURT TO FILE

SUPPLEMENTAL COMPLAINTUNDERFRCP 15(d). . .....ovviiiieeet 4
ARGUMEN T . . e 4
CONCLUSION. . . oot 6

AMENDED MEMORANDUM OF POINTSAND AUTHORITIESIN
SUPPORT OF MOTION FORLEAVETO FILE SUPPLEMENTAL /

14-cv-00548-JLS-BGS AMENDED COMPLAINT ii




Case 3:14-cv-00548-JLS-BGS Document 35-1 Filed 09/22/14 Page 3 of 10

1 TABLE OF AUTHORITIES
Federd Rules
? Federd Rulesof Civil Procedure, Rule 15. .. ... . e 4
j Federd Rulesof Civil Procedure, Rule 15. .. ... . e 3,4
5 |[Federd Decisiond Authority
6 |Cabrerav. City of Huntington Park (9th Cir. 1998) 150 F.3d374. .................. 4
7 (Fomanv. Davis (1962) 371 U.S. 178,83 S Cl. 227.. . . ..ot i 5
8 [Keithv. Volpe (9th Cir. 1988) 858 F.2d467. . ... 4,5
9 (Miller v. Rykoff-Sexton, Inc. (9h Cir. 1988) 845 F.2d209..................ccnn... 6
10 (Planned Parenthood of S. Ariz. v. Neely (9th Cir. 1997) 130 F.3d400................ 5
11 232 Luis & Delta-Mendota Water Auth. v. United States DOI (E.D. Cd. 2006) 236 F.R.5Dés
E United Statesv. Hicks (D.C. Cir. 2002) 283 F.3d380. ........c.vviiiiiiiiinnnnn. 4
14
15
16
17
18
19
20
21
22
23
24
25
26
27 AMENDED MEMORANDUM OF POINTSAND AUTHORITIESIN
28 [14-cv-00548-JLSBGS SUPPORT oM OTE l\l} grvogEleégl\aLc_)AFlI:\ﬁ SUPPLEMENTAL/ ii




© 00 N o o b~ w N P

N RN DN N KRN NN N DN R P R R R R R R R
0o N o OO W N P O ©W 0N O o~ W N P O

Case 3:14-cv-00548-JLS-BGS Document 35-1 Filed 09/22/14 Page 4 of 10

l. INTRODUCTION
The origind complant inthis action stems from Defendant’s agents’ threatsto rad

Plantiff Lycurgan, Inc.’s (“Lycurgan”) businesses. Defendant’s agents informed
Lycurgan's CEO, Dimitri Karras, that agents of the Bureau of Alcohol, Tobacco,
Frearms, and Explosives (“BATFE”) would raid Lycurgan unless Lycurgan turned over
its unfinished lower receiver parts and confidentiad customer list. Inresponse, Lycurgan

iled the instant action for declaratory judgment that unfinished lower receivers are not
‘firearms,” or otherwise contraband. Plantiff dso sought atemporary restraining order
fand injunctive relief forbidding the BATFE and/or its officers, agents, servants, and
employees from seizing Lycurgan’s inventory and customer list.

A few days | ater, Defendants obta ned a search warrant and raided Lycurgan,

sei zing numerous |awfully owned business inventory and unnecessarily damaging the

stores. The seizure of Lycurgan's inventory and customer list, property damages, and

publicity of the raid devastated Lycurgan’s business. Lycurgan spent substantia time and
money recovering some, but not dl, of its seized belongings from Defendant’s agents.
Lycurgan aso instituted an action agai nst the Government to unsed the search warrant
fidavit. After gpproximately five months, Lycurgan prevaled and the Government
Enseded the affidavit.
The affidavit disclosed misrepresentations, omissions, and alack of probable
ause, which formed the basis of some of the clams in the supplementa/amended
Iiompl ant (“Supplemental Complaint”). Lycurgan promptly began working on the
Supplementa Complaint and proposed same within the time dlotted by the Court.  All
he clamsrelae back to the initid filing of this action. Also, Lycurgan did not cause any
Lndue delay or file the Supplementd Complant with any dilatory motive.
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. PROCEDURAL AND FACTUAL BACKGROUND
OnMarch 11, 2014, Plantiff Lycurgan, Inc. (“Lycurgan”) filed the initid

’compl ant inthis casefor deprivation of Civil Rights against the BATFE, styled as
Lycurgan, Inc. v. B. Todd Jones. Plantiff then sought adeclaratory judgment thet its “EP

rms unfinished lower receiver” isnot afirearm. Plantiff dso sought atemporary

restraining order and injunctive relief forbidding the Bureau of Alcohol, Tobacco,
Frearms and Explosives (“BATFE”) and/or its officers, agents, servants, and employees

rom seizing Lycurgan’'s EP Arms unfinished |ower receivers and customer list.
Defendants did not, and have not, filed an answer to the origind complant. [McMillan
Decl. 73]

On March 11, 2014, Judge Sammartino, District Judge for the District Court for

he Southern District of Cdifornia granted Lycurgan's request for atemporary
restraning order. [Id. §4.]

OnMarch 12, 2014, an ATF agent gppeared a Plantiff’s office with the stated
purpose of taking possession of Plaintiff’s unfinished lower receivers and the customer
list for those customers that had purchased the EP Arms unfinished lower receivers. [Id.

5.] Attha time, Plantiff caused the ATF to be served with acopy of the Court’s order
Issued on March 11, 2014. [Id]
On March 14, 2014, the United States Attorney’s Office filed an ex parte
ication chdlenging the temporary restraining order. [Id. 16.] Paul J. Ware, the
E?ji sion Counsel for the Los Angeles Feld Division, BATFE supported the ex-parte
ication with his unverified statement referring to the EP Arms unfinished receivers as
’!btrt)‘h “receivers’ and “firearms.” [I1d.]
On the same day, Judge Sammartino ruled on the United States's ex parte
igoplication, stating in part: “the Court’s March 11, 2014 TRO DOES NOT ENJOIN
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lanful crimind proceedings, including the gpplicaion for or lavfully executed seizure of

vidence and contraband pursuant to asearch warrant issued by asworn United States
Magistrate Judge pursuant to Federd Rule of Crimind Procedure 41 ....” [McMillan
Decl. 7]

On or aout March 14, 2014, proposed Defendant Unknown Named Agent 1
submitted an affidavit to the Honorable Bernard G. Skomd of this Court for the purpose
pof goplying for asearch warrant (hereinafter referred to as “Warrant”) authorizing the
search of Lycurgan’'s four business fecilities, dl located in San Diego County, Cdifornia
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[1d. 18.] Magistrate Skomol relied upon the statements of Unknown Named Agent 1

=
o

ithin the affidavit in making his decision to issue the search warrant.

On March 15, 2014, ATF agents conducted their raid. [Id. 19.] Agents of the

=
-

=
N

BATFE entered the premises of Plaintiff Lycurgan’sfour separate facilities, located at:
(1) 206/208 N. Freeman Street, Oceanside, (2) 416 Nationd City Blvd., Naiond City,
Cdifornia (3) 180 Roymar Street, Oceanside, Cdifornia and (4) 2420 Industry,
Oceanside, CA. The raid was executed pursuant to the Warrant. [Id]

e e S
o 0 M W

During the course of therad a the Nationd City location, the proposed

[
\]

Defendants Unknown Named Agents |1 through VII unnecessarily caused property
lamage and disarray, confiscated va uable Rudius unfinished pistol frames without

I
©

placing the items on the inventory list of seized items, and seized 5,804 unfinished

N
o

polymer parts that are not “contraband” and were legdly possessed by Lycurgan.

N
=

The search and sei zure of Lycurgan gained substantid public news coverage and

N
N

tention. Consequently, there isacloud over Lycurgan, and some customers are

N
w

rel uctant to continue engaging in business with Lycurgan. Before the search and seizure,

N
~

Lycurgan was aprofitable smal business. Snce the day of the search and seizure,

N
o1

L ycurgan has been and continues to struggle simply to stay open.

N
(o))

N
<
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Lycurgan seeks to amend or supplement its complant to account for the new
cclams and damages incurred from Defendants’ raid of its businesses. [McMillan Decl.
10]
On September 5, 2014, this Court granted Plaintiff’s Emergency Ex Parte Motion
or Extension of Time to Seek Leave to File Amended Complant and further ordered

Plantiff shdl file amotion seeking leave to amend the complant on or before September
18, 2014. [Id]

On September 18, 2014, Plaintiff filed the supplementa Complaint. [Id. §11.]
On September 19, 2014, the Court ordered the complaint stricken for falure to comply

© 00 N o o b~ w N P

=
o

ith the locd rules. Now, Plaintiff submits arevised version of tha complaint.
[II. LEGAL STANDARD FOR MOTION FOR LEAVE OF COURT TO FILE
SUPPLEMENTAL COMPLAINT UNDER FRCP 15(d)

S S =
w N R

Supplementd pleadings dways require leave of court. (United States v. Hicks
(D.C. Cir. 2002) 283 F.3d 380, 385.) “On motion and reasonable notice, the court may,

=
[62 BN N

njust terms, permit aparty to serve asupplementd pleading setting out any transaction,

=
(o]

ccurrence, or event that hgppened after the dete of the pleading to be supplemented.”
(Fed. R. Civ. Proc. 15(d).) Rule 15(d) “permits the bringing of new clamsina

e
o N

pplementa complaint to promote the economica and speedy disposition of the
ontroversy.” (Keith v. Volpe (9th Cir. 1988) 858 F.2d 467, 473, collecting cases;
Cabrerav. City of Huntington Park (9th Cir. 1998) 159 F.3d 374, 382.) “While some
relationship must exist between the nemy aleged matters and the subject of the origind

N N DN
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laction, they need not dl arise out of the same transaction.” (Keith, 858 F.2d a 473.)
Supplementd pleadings are favored and should be liberdly dlowed absent a showing of

N N
A W

prejudice to the defendant. (Id. & 475, collecting cases.)
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V. ARGUMENT
In determining whether asupplementa or anended complant should be alowed,

he court may consider factors such as: whether alowing supplementation would serve

he interests of judicia economy; whether there is evidence of delay, bad faith or dilaory
motive on the part of the movant; whether amendment woul d impose undue prejudice
upon the opposing party; and whether amendment would be futile. (San Luis &
Delta-Mendota Water Auth. v. United States DOI (E.D. Cd. 2006) 236 F.R.D. 491, 497,

iting Keith, 858 F.2d 467, Foman v. Davis (1962) 371 U.S. 178, 83 S. Ct. 227, ad
Planned Parenthood of S. Ariz. v. Neely (9th Cir. 1997) 130 F.3d 400.)

Plantiff Lycurganfiledthe origind complaint on March 11, 2014. A series of
related transgressions by Defendants ensued, following the filing of the complaint. On
March 14, 2014, Defendant Jones's agents unlawfully obtained asearch warrant
(“Warrant”) through the use of intentiona misrepresentations and omissions. On March
15, 2014, Defendants executed the unlanfully obtained Warrant in an unreasonably

lestructive manner. Defendants refused to disclose the Warrant affidavit to Lycurgan, the
l(vjicti m of the search and seizure.
OnJune 11, 2014, Lycurgan filed amotion to unsed the Warrant affidavit inthe

ase styled as In the Matter of the Search of: Ares Armor, 206/208 N Freeman &,
’:)ceansi de; Ares Armor, 416 National City Blvd; Ares Armor Warehouse, 180 Roymar S,
Suite D; and 2420 Industry, Oceanside, CA, Case No. 14CV1424 DMSJLB, United
States District Court, Southern District of Cdifornia At the conclusion of briefing and

rd arguments by Lycurgan and the Government on this issue, the Government disclosed

redacted version of the Warrant affidavit On August 14, 2014. The Warrant affidavit
reved ed new facts that formed the bases for some of the clamsin the Supplementa
Complant.
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The Supplementa Complaint relates back to the origind clamsinthis action.
Specificaly, Defendants devel oped anascent interpretation of Lycurgan’s EP Arms

unfinished lower receiver as a“firearm,” in direct contradiction to previous
| nterpretations reported by the BATFE. The BATFE used this nascent interpretation to
unlawfully obtain the Warrant, and conduct an unreasonabl e search and seizure that

aused significant damages to Lycurgan.

Lycurgan did not cause any undue delay. Lycurgan complied with the Court’s

September 5, 2014 order that for Plantiff to file amotion seeking leave to anend the

omplant on or before September 18, 2014. Lycurganfiled its Supplementad Complant
barely one month after gaining access to the Warrant affidavit, which reveded new facts

0 support additiond clams against Defendants. The affidavit reveaded multiple
mi srepresentations, omissions, and alack of probable cause to search Plaintiff’'s
businesses. This motion is made in good faith, and the Supplementd Complaint is
supported in both law and fact. (See San Luis & Delta-Mendota Water Auth., 236 F.R.D.
@@ 500, citing Miller v. Rykoff-Sexton, Inc. (9th Cir. 1988) 845 F.2d 209, 214.)

In conclusion, supplementation under these circumstances “serves the interest of

judicid economy . . . [by] not having to open anew case, randomly assigning it, going
hrough the related-case low number andysis, and initiating Rule 16 scheduling .. . ..”

(Cf. San Luis & Delta-Mendota Water Auth., 236 F.R.D. & 501.) Therefore, the Court

should exercise its broad discretion in permitting Plantiff Lycurganto file the

supplementa complaint.

I

I

Vi
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V. CONCLUSION
For the foregoing reasons, Plantiff Lycurgan, Inc. respectfully request the Court to

’gra'lt Plaintiff an order for leave to file the attached proposed “FIRST AMENDED
COMPLAINT FOR DAMAGES; DEPRIVATION OF CIVIL RIGHTS (BIVENS
IACTION); INJUNCTIVE AND DECLARATORY RELIEF; JURY TRIAL DEMAND”.

Respectfully submitted:
Daed: September 22, 2014 THEMcMILLAN LAW FrM, APC
/sl Scott A. McMillan

Scott A. McMillan, Esq.
Attorney for Plantiff
Lycurgan, Inc.
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