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I. IDENTITY OF RESPONDENT

Kitsap County was Plaintiff in the trial court and Respondent in the
Court of Appeals. The County appears by and through attorney Neil R.
Wachter, Special Deputy Prosecuting Attorney for Kitsap County, to
respectfully request that this Court deny Kitsap Rifle and Revolver Club
(“KRRC” or the “Club”)’s amended petition for review (the “Petition™).

II. COURT OF APPEALS DECISION

The decision is Kitsap County v. Kitsap Rifle and Revolver Club,
184 Wn. App. 252, 337 P.3d 328 (Divison II, Oct. 28, 2014), as amended
by the February 10, 2015 order of the Court of Appeals (the “Opinion”;
attached hereto as App. 1). The trial court’s February 9, 2012 judgment!
granted declaratory and injunctive relief against illegal land uses,
unpermitted development and public nuisances at KRRC’s shooting
ranges. Division II reversed declaratory judgment that KRRC forfeited its
real property’s® nonconforming “shooting range” use status by engaging in
illegal uses and “expanded uses” confrary to common law and local code,
reversed a ruling that expanded hours of operation was an expanded use,

affirmed conclusions that commercial and military firearms training and

! Findings of Fact, Conclusions of Law and Orders (CP 4052-4092) (the
“Judgment™), attached hereto as Appendix 2. This brief’s references to "FOF" or
"COL" are to numbered paragraph(s) of the trial court’s judgment.

2 The “Property” refers to KRRC’s real property identified in the caption to this
action, a 72-acre parcel in central Kitsap County. The Property is zoned “rural
wooded”. FOF 9 (CP 4055).
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activities dramatically increasing noise impacts each constituted expanded
uses, and remanded for entry of a modified declaratory judgment and
remedy for the expanded uses and for KRRC’s years of unpermitted
earthwork to modify existing ranges and create new earthen shooting bays.

The Court of Appeals further affirmed public nuisance rulings and
injunctive orders necessitated by KRRC’s disruptive shooting sounds and
by KRRC’s failure to prevent bullet escapement to the nearby community.
III. COUNTERSTATEMENT OF PETITION’S ISSUES

1. Did the Court of Appeals err in affirming that loud,
percussive shooting sounds from the Property create a public nuisance
when (a) trial witnesses did not all testify to interference with use and
enjoyment of their homes from dramatically increased hours of shooting,
frequent prolonged rapid-fire shooting, exploding targets, and use of high-
caliber rifles and automatic weapons and (b) noise regulations exempt
“authorized shooting ranges™ from decibel standards? Petition at 1-2.

2. Did the Court of Appeals err in affirming that commercial
and military training uses of the Property constitute “expanded uses” of
KRRC’s nonconforming “shooting range” land use of the Property

prohibited under Washington common law and the Kitsap County Code’ -

* The Kitsap County Code (“KCC” or the “Code”) is published and maintained
online at http://www.codepublishing.com/wa/kitsapcounty (last visited 4-14-15).

ANSWER TO AMENDED PETITION FOR REVIEW - 2



as distinguished from intensifications - where (a) KRRC has not sought
review of the trial court’s findings of KRRC’s historic shooting activities
and (b) KRRC has not sought review of the court’s conclusion that these
commercial uses are prohibited in the “rural wooded” zone? Petition at 2.

3. Did the Court of Appeals err in affirming that bullet
escapement creates a public nuisance when the trial court found that it was
likely that bullets have escaped and will escape the Property and that
KRRC’s safety protocols and physical infrastructure are inadequate to
contain bullets, based on testimony of bullet strikes to nearby houses and
expert testimony to populated “surface danger zones™ vulnerable to bullet
strikes from weapon systems commonly used at KRRC? Petition at 2.

4, “If the trial court’s noise or safety nuisance decisions are
reversed or remanded, should the permanent injunction and warrant of
abatement intended to remedy these decisions also be reversed or
remanded?” Petition at 2.*

5. Did the Court of Appeals err in affirming the trial court’s
public nuisance noise or bullet escapement injunctions without explicitly
analyzing whether each such injunction is properly tailored to abate its

corresponding public nuisance conditions? Petition, at 2-3.

* KRRC’s fourth issue, quoted verbatim, sets forth a possible consequence of
reversal or remand but is not a separate issue subject to RAP 13.4(b) analysis.
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IV. CONTINGENT CROSS-PETITION ISSUES
PRESENTED FOR REVIEW UNDER RAP 13.4(d)

1. Did the Court of Appeals err in concluding that KRRC’s
expanded and illegal land uses and its unpermitted range development
activities on the Property did not act to terminate the nonconforming
“shooting range” use as a matter of declaratory judgment under the Kitsap
County Code’s nonconforming use provisions allowing continuation of a
use only “so long as it remains otherwise lawful”?

2. Did the Court of Appeals err in finding that KRRC’s “300-
meter range” project was outside the eight-acre nonconforming use area of
the Property, inconsistent with the trial court’s findings?

V. STATEMENT OF THE CASE

Kitsap County filed this action on September 9, 2010 and filed its
trial complaint on August 29, 2011. CP 2-88, 1695-1757. The trial court
conducted a 14-day bench trial in Fall 2011 and entered its Judgment on
February 9, 2012. CP 4052. KRRC filed its timely notice of appeal on
February 15, 2012. CP 4114-4156.

The Judgment compared KRRC’s 2011 facilities, operations, uses

* KRRC remains an operational live-fire shooting range, pursuant to a stay of
judgment pending appeal. Ruling Granting Stay on Conditions (4-23-12); Order
Clarifying Stay and Denying Motion to Modify and Motion for Contempt (8-27-
12).
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and impacts with those in 1993.% In that span, the Property underwent
conversion from a small-scale lightly used target shooting
range in 1993 to a heavily used range with an enlarged rifle

range and a 11-bay center for local and regional practical
shooting competitions . . . .

COL 33.7 After 1993, KRRC made dramatic changes to uses of and
facilities at eight-acres of active use (the “eight acres”), including:

o Transformation from a daylight range with two developed shooting
ranges (one rifle and one pistol) into a heavily-used range open to
members from 7 a.m. to 10 p.m. year-round, and into a center for practical
shooting® training and competitions. FOF 29, 30, 70, 80.

° Clearing, grading and excavation to lengthen the rifle range, to
construct 11 earthen practical shooting “bays™, and to “underground” a

seasonal water course into twin 475-foot long culverts crossing the

5 In 1993, the Chair of the Board of County Commissioners wrote a letter to
shooting ranges in unincorporated Kitsap County, recognizing their
nonconforming use status. FOF 10, citing Ex 315 (COA Respondent’s Brief,
App. 3). This letter established a land use benchmark in the case. COL 6, 33.
KRRC treated the letter as exempting the Club from county permitting. RP
1712:20-1713:15, 2185:20-2186:11, 2287:14-19.

7 See also FOF 80 (“In the early 1990’s, shooting sounds from the range were
typically audible for short times on weekends, or early in the morning during
hunter sight-in season (September). Hours of active shooting were considerably
fewer.”)

8 Practical shooting refers to practice and competition for shooting in mock self-
defense scenarios, often with multiple targets and “bad guy/good guy” decisions
for the participant. RP 335:25-336:12, 367:2-11. Practical shooting frequently
occurs at multiple bays on the Property, creating a cacophony from multiple
rapid fire shooters. Ex 28, 132 (YouTube videos).

® The shooting bays facilitate shooting in up to 180, 270 or 360 degrees. Ex 133.
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Property — all done without required site development permitting,
engineering or wetland study. FOF 33-36, 53-56.

o For-profit use by National Firearms Institute? and by contractors
providing firearms training to U.S. Navy personnel. FOF 72-79.

° Permissive use of automatic weapons, cannons and exploding
targets, and frequent and incessant rapid-fire shooting. FOF 81-87.'!

In 2005, KRRC undertook a major clearing and grading project
outside the-eight acres to establish a new “300-meter range”, again without
required site permitting. KRRC abandoned the project after the County
demanded a conditional use permit for an expanded use. FOF 40-46. The
Opinion regarded KRRC’s development work as confined to the eight-
acres, which is incorrect as to the 300-meter range. Opinion at 12, n. 4.

1. Nonconforming Use and the Land Use Injunction

The ftrial court recognized KRRC’s nonconforming “shooting

1 National Firearms Institute is the trade name for a firearms training business
registered at the Property’s street address starting in 2002. COL 73.

" KRRC’s changes to its uses and facilities post-dated the building of nearby
down-range residential developments where several of the County’s witnesses
resided. See e.g. Ex 1 (“Area Map with Selected Residences™), Ex 3 (“Kitsap
Rifle & Revolver Club Complaints”), Ex 5 (“Year of Construction” for El
Dorado Hills plats), Ex 6 (“Year of Construction” for Whisper Ridge plats).

2 In its answer to KRRC’s motion for reconsideration, the County asked
Division II to correct its error of treating the 300-meter range as outside the eight
acres, which the Court refused based on timeliness. See Kitsap County’s Answer
to Motion for Reconsideration (12-31-14) (*Answer on Recon.”) at 3-6; Court’s
February 10, 2015 order at 2 (App. No. 3). See also Order Granting Appellant’s
Motion for Extension of Time to File a Motion for Reconsideration (12-18-14)
(for reconsideration motion filed on 11-18-14).
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range” use of its existing eight-acre range, but ruled that KRRC’s
changed uses were no mere intensifications: The Club’s

(1) expanded hours;

(2) commercial, for-profit use (including military training);

(3) increasing the noise levels by allowing explosive

devices, higher caliber weaponry greater than .30
caliber and practical shooting

“significantly changed, altered, extended and enlarged the existing use.”
COL 8. The trial court entered declaratory judgment that
[KRRC’s] activities and expansion of uses . . . terminated
the legal nonconforming use status of the Property as a
shooting range by operation of KCC Chapter 17.460 and by

operation of Washington common law regarding
nonconforming uses. ...

Judgment, at 33 (CP 4084). The trial court declared the Club’s “shooting
range” use could resume only upon issuance of a conditional use permit
for a “private recreational facility” or other recognized use under Chapter
17.381 KCC. Id. Furthermore, the court ruled that public nuisance
conditions and unpermitted range development projects each constituted
illegal uses violating the Property’s nonconforming use. COL 11, 27-32.

Based on its holdings and declaratory judgment, the trial court
entered its land use injunction:

enjoining use of the Property as a shooting range until
violations of Title 17 Kitsap County Code are resolved by

B coL 6.
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application for and issuance of a conditional use permit for
use of the Property as a private recreational facility or other
use authorized under KCC Chapter 17.381. The County
may condition issuance of this permit upon successful
application for all after-the-fact permits required pursuant
to Kitsap County Code Titles 12 and 19.

Judgment at 34 (CP 4085). Division II vacated this injunction and
remanded the case to address the affirmed expanded uses and unpermitted
development. Opinion at 44-45, 47.

2. Outrageous Noise, Bullet Escapement, and the Public Nuisance
Injunction

The trial court held found KRRC liable for common law and
statutory public nuisances, finding the Club’s expanded activities and
“blue sky” ranges unleashed disruptive noises and intolerable risks of
bullet escapement upon the nearby community. On noise, the court wrote:

84.  The testimony of County witnesses who are
current or former neighbors and down range residents is
representative of the experience of a significant number of
home owners within two miles of the Property. The noise
conditions described by these witnesses interfere with the
comfort and repose of residents and their use and
enjoyment of their real properties. The interference is
common, at unacceptable hours, is disruptive of activities
indoors and outdoors. Use of fully automatic weapons, and
constant firing of semi-automatic weapons led several
witnesses to describe their everyday lives as being exposed
to the "sounds of war" and the Court accepts this
description as persuasive.

85.  Expanded hours, commercial use of the club,
allowing use of explosive devices (including Tannerite),
higher caliber weaponry and practical shooting
competitions affect the neighborhood and surrounding
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environment by an increase in the noise level emanating
from the Club in the past five to six years.

86.  The Club allows use of exploding targets,
including Tannerite targets, as well as cannons, which cause
loud "booming" sounds in residential neighborhoods within
two miles of the Property, and cause houses to shake.

FOF 84-86. As to bullet escapement, the trial court found KRRC’s range
facilities and operations endanger the neighboring residential areas:

67.  The parties presented several experts who
opined on issues of range safety. The Property is a "blue
sky" range, with no overhead baffles to stop the flight of
accidentally or negligently discharged bullets. The Court
accepts as persuasive the SDZ diagrams developed by Gary
Koon in conjunction with the Joint Base Lewis-McChord
range safety staff, as representative of firearms used at the
range and vulnerabilities of the neighboring residential
properties. The Court considered the allegations of bullet
impacts to nearby residential developments, some of which
could be forensically investigated, and several of which are
within five degrees of the center line of the KRRC Rifle
Line.[*]

68.  The County produced evidence that bullets
left the range based on bullets lodged in trees above berms.
The Court considered the expert opinions of Roy Ruel,
Gary Koon, and Kathy Geil and finds that more likely than
not, bullets escaped from the Property's shooting areas and
that more likely than not, bullets will escape the Property's
shooting areas and will possibly strike persons or damage
private property in the future.

69. The Court finds that KRRC's range facilities
are inadequate to contain bullets to the Property,
notwithstanding existing safety protocols and enforcement.

 See COA Respondent’s Brief at 32-34 (explaining use of surface danger zone
mapping to depict the vulnerabilities of numerous residences, public roads
including state Highway 3 and at least one school within range of KRRC).
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FOF 67-69. Accordingly, KRRC’s failure

to develop its range with engineering and physical features
to prevent escape of bullets from the Property's shooting
areas despite the Property's proximity to numerous
residential properties and civilian populations and the
ongoing risk of bullets escaping the Property to injure
persons and property, is . . . an unlawful and abatable
common law nuisance.

COL 21. The public nuisance conditions are continuing and “cause the
County and public actual and substantial harm™) COL 13.1° The trial court
therefore issued a public nuisance injunction:

enjoining the following uses of the Property, which shall be
effective immediately:

a. Use of fully automatic firearms, including but not
limited to machine guns;

b. Use of rifles of greater than nominal .30
caliber;['®]

c. Use of exploding targets and cannons; and

d. Use of the Property as an outdoor shooting range
before the hour of 9 a.m. in the morning or after the hour of
7 p.m. in the evening.
Judgment, at 34 (CP 4085).

Citing unchallenged factual findings on safety and noise, Division

II upheld the public nuisance holdings and injunction. Opinion at 24.

> See also COL 12 (applying KCC 17.455.110’s prohibition on uses producing
“noise, smoke dirt, dust, odor, vibration ... which is materially deleterious to
surrounding people, properties or uses.”).

' The term “nominal .30 caliber” was defined in trial as a shooting term of art for
a rifle firing a round “about .30 inches in diameter”. RP 2797:17-2798:1.

ANSWER TO AMENDED PETITION FOR REVIEW - 10



VI. ARGUMENT

A. THE PUBLIC NOISE NUISANCE SURVIVES
APPLICATION OF RCW 7.48.130 AND
DECIBEL REGULATIONS, AND KRRC
RAISES NO RAP 13.4(B) ISSUE

KRRC petitions for review of the trial court’s public nuisance
rulings on noise, claiming violation of RCW 7.48.130. Petition at 6.
A public nuisance is one which affects equally the

rights of an entire community or neighborhood, although
the extent of the damage may be unequal.

RCW 7.48.130. The Opinion, at 29, noted that there were no explicit
findings on this point, and KRRC claims that conflicts in festimony equate
to inconsistent and insufficient causes for complaint. Petition at 6-7.
KRRC’s RCW 7.48.130 argument ignores the trial court’s
authority to make implicit findings of credibility and evidentiary weight.'”
KRRC’s citation to testimony “by six of the 18 community [trial]
witnesses” (Petition at 7) ignores that unchallenged findings are verities
and presumes that the trial court accorded witnesses equal Veracity.18
KRRC relies on the distinguishable case of State ex rel. Warner v.

Hayes Inv. Corp., in which neighbors of a public beach and trailer park

1 See Trotzer v. Vig, 149 Wn. App. 594, 611 n.13, 203 P.3d 1056, review denied,
166 Wn.2d 1023 (2009) (recognizing trial court’s implicit findings of credibility).
'8 See Northwest Properties Brokers Network, Inc. v. Early Dawn Estates
Homeowner’s Ass’n,, 173 Wn. App. 778, 791, 295 P.3d 314 (Div. 2, 2013)
(findings of fact are verities on appeal absent assignment of error) (citing
Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 801, 808, 828 P.2d 549
(1992)).
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testified to alleged public nuisances ranging from loud noises to vulgar
language to public drinking.”® The Court affirmed rejection of these wide-
ranging complaints which established “some occasional minor annoyance
from the operation ... of the respondents’ camp.””® From this testimony,
the Court concluded the offending activities “[did] not affect ‘equally the
rights of an entire community or neighborhood’.”* Warner did not even
reach RCW 7.48.130’s clause allowing unequal “extent of the damage”.

In contrast, this Judgment found testimony describing everyday
exposure to and disruption by KRRC’s “sounds of war” was representative
of a significant number of residents within two miles of KRRC. FOF 84.%

KRRC claims to be “fully exempt” from decibel standards between

8.2 However, the enabling statute does not

7 am. and 10 p.m. Petition at
abridge statutory or common law actions or remedies. RCW 70.107.060.
KRRC’s noise argument identifies no directly conflicting Supreme

Court authority and creates no issue of substantial public interest,

particularly in the highly fact-specific realm of public nuisance noise.

¥ State ex rel. Warner v. Hayes Inv. Corp. (“Warner”), 13 Wn.2d 306, 309, 125
P.2d 262 (1942).

* Warner, 13 Wn.2d at 310.

2 Warner, 13 Wn.2d at 311 (citing former Rem.Rev.Stat. § 9912°s and current
RCW 7.48.130’s “prerequisite of a public nuisance™).

22 The trial court’s findings refute KRRC’s suggestion that its neighbors suffer an
“inconvenience”. Petition at 8 (citing Rea v. Tacoma Mausoleum Assn., 103
Wash. 429, 435, 174 P. 961 (1918)).

 Citing Opinion at 22; RCW 70.107.080; WAC 173-60-050; KCC 10.24.040.
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B. THE OPINION’S RECITAL OF TIMING OF
NOISE INCREASES DOVETAILS WITH ITS
EXPANDED NONCONFORMING USE
REVIEW UNDER COMMON LAW, AND
KRRC RAISES NO RAP 13.4(B) ISSUE

KRRC asserts the Opinion overlooked an inconsistency in the
findings’ timelines relating to expanded use and public nuisance noise.
On one hand, the Opinion affirmed that multiple changed uses caused a
dramatic increase in KRRC’s sound output in about 2005 or 2006.
Petition at 11 (citing Opinion at 4).24 On the other hand, commercial
firearms training started at KRRC in 2002 and continued through 2010.
Petition at 11 (citing Opinion at 15). Thus, claims KRRC, “for-profit
commercial and military training at the Club did not perceptibly increase
the intensity or volume of the Club’s use of its property.” Petition at 11.
This section of the brief answers that attack on the Opinion’s expanded
use rulings, and then presents the County’s contingent cross-petitions.

1. Expanded Use Analysis of For-Profit Activities

Where findings are inconsistent, a judgment will be upheld if one

or more of the findings support the judgment.®® Here, the trial court

2 The Opinion, at 4, cited CP 4073. See also FOF 85 (dramatic increases in
KRRC’s noise output occurred “in the past five to six years” before trial.

¥ Dept. of Revenue v. Sec. Pac. Bank of Washington N.A., 109 Wn. App. 795,
807, 38 P.3d 354 (Div. 2, 2002) (citing In re Marriage of Getz, 57 Wn. App. 602,
606, 789 P.2d 331 (1990); Lloyd’s of Yakima Floor Center v. Department of
Labor and Indus., 33 Wn. App. 745, 752, 662 P.2d 391 (Div. 2 1982) (citing
cases)).
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recited commercial uses as one of several activities contributing to
increased public nuisance noise in 2005-2006. FOF 85. From this
supposed inconsistency, KRRC seeks review of the “expanded use” ruling
for commercial uses. Petition at 12.

The Judgment applied both common law and local zoning code to
evaluate uses as “intensified” or “expanded” (or illegal). In affirming two
of the three expanded uses, the Opinion primarily applied the case law.

This Court has pronounced that “[u]nder Washington common
law, nonconforming uses may be intensified, but not expanded.”26 The
Opinion cited McGuire, Keller, and the seminal Rhod-4-Zalea®” case for
this proposition, Opinion at 9-10. In Keller, the Court distinguished
“intensified” uses from expanded or enlarged uses:

When an increase in volume or intensity of use is of

such magnitude as to effect a fundamental change in a

nonconforming use, courts may find the change to be

proscribed by the ordinance. 1 R. Anderson, Supra at s

6.47; 8 A. McQuillan, Municipal Corporations s 25.207

(3rd ed. 1976). Intensification is permissible, however,

where the nature and character of the use is unchanged and

substantially the same facilities are used. Jahnigen v.

Staley, 245 Md. 130, 137, 225 A.2d 277 (1967). The test is

whether the intensified use is “different in kind” from the

nonconforming use in existence when the zoning ordinance
was adopted. 3 A. Rathkopf, The Law of Zoning and

% City of University Place v. McGuire (“McGuire”), 144 Wn.12d 640, 649, 30
P.3d 453 (2001) (citing Keller v. City of Bellingham, 92 Wn.2d 726, 731-32, 600
P.2d 1276 (1979)).

2! Rhod-A-Zalea & 35th, Inc. v. Snohomish County, 136 Wn.2d 1, 7, 959 P.2d
1024 (1998),
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Planning, ch. 60-1, s 1 (4th ed. Cum.Supp.1979).

Keller, 92 Wn.2d at 731. KRRC alludes to its constitutionally-protected
right of intensification. Petition at 2. That right is limited:
This right, however, only refers to the right not to have the

use immediately terminated in the face of a zoning
ordinance which prohibits the use.[?]

The case of Meridian Minerals Co. v. King County,” instructs that
“intensified” vs. “expanded’ use analysis applies even without a local
ordinance govgrm'ng expanded uses. Meridian concerned a grading permit
sought by a nonconforming rock quarry dating from 1905 on the
Enumclaw Plateau, zoned “agricultural” in 1958.°° The county had
previously denied applications for a “re-zone” or an unclassified use
permit to operate a commercial quarry, so the case turned on whether the
county “erred in refusing to issue a grading permit allowing Meridian to
intensify, enlarge, and expand its nonconforming land use.”™!

King County’s code had no provision “regarding variations in use

(e.g. expansion, enlargement, or intensiﬁcation)”.32 Nevertheless, the

Court affirmed that the county properly rejected the proposed permit on

% Rhod-Z-Zalea, 136 Wn.2d at 6 (emphasis in original) (citing 1 Robert M.
Anderson, American Law of Zoning § 6.01; Richard L. Settle, Washington Land
Use and Environmental L.aw and Practice § 2.7(d) (1983).

¥ Meridian Minerals Co. v. King County (“Meridian”), 61 Wn. App. 195, 810
P.2d 31, review denied, 117 Wn.2d 1017 (1991).

0 Meridian, 61 Wn. App. at 198-99.

! Meridian, 61 Wn. App. at 204-05.

32 Meridian, 61 Wn. App. at 205.
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the basis of the extent of the change the permit would have allowed in the
property’s established quarry use, writing:

As acknowledged in Keller, nonconforming uses do
not always remain static. Keller, at 731 (citing 1 R.
Anderson, Zoning § 6.47 (2d ed. 1976)). The issue thus
arises as to the extent changes in a nonconforming use are
tolerated without requiring a rezone or conditional use
permit.[*]

The Court recognized that the proposed grading permit would not
transform the “type of activity”, but found the resulting tremendous
increase in quarrying activity would cross over from an intensification:

Meridian’s proposed intensification is different in kind

from that which existed in 1958 and would constitute a

prohibited enlargement of the nonconforming use. The

nature and purpose of the original use would change with

the proposal and would have a substantially different

impact and effect on the surrounding area. ke

Meridian’s application of the Keller analysis matters to this case’s
treatment of commercial use as an expanded use, because Division II
declined to affirm expanded or illegal uses under KCC 17.460.020 of the
Code’s nonconforming use chapter (17.460 KCC). Opinion at 11.%

KRRC articulates no conflict between the Opinion’s expanded use

3 Meridian, 61 Wn. App. at 208.

> Meridian, 61 Wn. App. at 210.

¥ KCC 17.460.020 provides:
Where a lawful use of land exists that is not allowed under current
regulations, but was allowed when the use was initially established, that
use may be continued so long as it remains otherwise lawful, and shall
be deemed a conforming use. (emphasis added).
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analysis and Keller, and raises no issue of substantial public interest.

Review, based on KRRC’s nonconforming use issue, would be
futile because the Opinion left intact the conclusion applying former KCC
17.455.060 (COL 35; Opinion at 12), which provides in pertinent part:

A. A use or structure not conforming to the zone in which

it is located shall not be altered or enlarged in any manner,

unless such alteration or enlargement would bring the use

or structure into greater conformity with the uses permitted
within or requirements of the zone in which it is located.[*]

Review of KRRC’s nonconforming use issue would also be futile
because the Opinion did not vacate conclusions that KRRC’s commercial
and new uses are disallowed in the rural wooded zone and violations of
Title 17 KCC (zoning) are enjoinable nuisances per se. COL 25, 11.%

2. Contingent Cross-Petitions on Nonconforming Use

If this Court grants review, the County would respectfully petition
for review of Division II’s failure to also affirm expanded and illegal use

findings under KCC 17.460.020’s prohibition on nonconforming uses of

Jand not remaining “otherwise lawful”.*® Opinion at 11. The Opinion’s

%% See Answer on Recon. at 3, 16-18 (explaining application of former KCC
17.455.060 despite its repeal, effective July 1, 2012).

*7 Citing KCC 17.530.030 and 17.110.515.

¥ See Hartley v. City of Colorado Springs, 764 P.2d 1216, 1224 (Colo. 1988)
(applying strict construction to zoning provisions allowing continuance of
nonconforming uses and liberal construction to zoning provisions restricting
nonconforming uses) (citing City & County of Denver v. Board of Adjustment, 31
Colo.App. 324, 331, 505 P.2d 44, 47 (1972); Hooper v. Delaware Alcoholic
Beverage Control Comm'n, 409 A.2d 1046, 1050 (Del.Super.Ct.1979); Brown
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construction is not consistent with other provisions of KCC Title 17* and
is particularly troublesome for public nuisance, which is plainly an “illegal
use” of the core “shooting range” use. COL 32. This contingent petition
seeks to restore declaratory judgment that KRRC must obtain land use
approval to continue its “shooting range” use.

If this Court grants review, the County would also respectfully
petition for review of Division II’s mistaken ruling that the 300-meter
range project was not subject to KCC 17.460.020(C)’s prohibition on
geographic expansion of nonconforming uses. Opinion at 11-12; see
supra at 6, n. 12.

C. THE OPINION PROPERLY AFFIRMED THE

PUBLIC SAFETY NUISANCE CAUSED BY
KRRC’S MODIFIED OPERATIONS AND
FACILITIES LACKING ENGINEERING
CONTROLS TO PREVENT BULLET ESCAPE

TO NEARBY POPULATED AREAS, AND
KRRC RAISES NO RAP 13.4(B) ISSUE

KRRC posits that the Opinion erroneously affirmed the public
nuisance rulings by giving short shrift to probability of harm and social

utility analyses. Petition at 12-13.

County v. Meidinger, 271 N.W.2d 15, 18-19 (S.Dak. 1978) (citations omitted); 1

R. Anderson, American Law of Zoning § 6.35, at 557-58 (3d ed. 1986)).

% See e.g. KCC 17.100.030, providing in pertinent part:
It shall be unlawful for any person, firm, or corporation to erect,
construct, establish, move into, alter, enlarge, use or cause to be used,
any buildings, structures, improvements, or use of premises contrary to
the provisions of this title . . . . (emphasis added).
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KRRC cites Hite v. Cashmere Cemetery Association, holding that
likelihood of harm must be “reasonable and probable”, rather than just a
possibility.”®  Hite affirmed dismissal of private nuisance based on a
cemetery neighbor’s fears that germs from cemetery could migrate to the a
drinking water well, which the Court adjudged to be highly improbable.*!

KRRC cites Turner v. City of Spokane for the proposition that a
court “ought not to interfere, where the injury apprehended is of a
character to justify conflicting opinions as to whether it will in fact ever be
realized”.** The Turner court affirmed dismissal of nuisance claims
against a proposed quarry.43 The Court noted that the trial court’s decision

would not prevent appellants from applying for an

injunction after, for example, the first blast, if they show

that they have been damaged, or are in real danger of
suffering damage.[*']

In contrast, Kitsap County presented evidence of five houses down
range of KRRC’s rifle range, each struck by bullets over the 15 years
preceding trial. FOF 67.* Moreover, the findings include the Club’s

failure to develop its range with available engineering and physical

0 Petition at 13 (citing Hite v. Cashmere Cemetery Assn., 158 Wash. 421, 424,
290 P.1008 (1930).

*! Hite, 158 Wash. at 424.

“2 Petition at 13 (citing Twrner v. City of Spokane, 39 Wn.2d 332, 335, 235 P.2d
300 (1951).

 Turner, 39 Wn.2d at 333.

*“ Turner, 39 Wn.2d at 337-38.

* See also COA Respondent’s Brief at 37-38 (summarizing bullet strikes to
houses approximately 1.5 miles down range of KRRC).
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features “despite ... the ongoing risk of bullets escaping the Property to
injure persons and property”. COF 21. Read together, the findings assign
a more-probable-than-not likelihood to future bullet escapement from the
Property. The fact that no person has yet to be hit offers no comfort.
KRRC claims that the Opinion also conflicts with Lakey v. Puget
Sound Energy, Inc., which rejected residential plaintiffs’ nuisance based
on fear of electromagnetic currents from a nearby substation, based on the
facility’s social utility.*® The Opinion properly analyzed the social utility
question in light of the obvious lethality of KRRC’s blue-sky ranges,

Opinion at 27, and KRRC presents no direct conflict with cited cases.*’

VII. CONCLUSION
For the foregoing reasons, the Court should deny KRRC’s petition
for review.
Respectfully submitted this {5 &, day of April, 2015.

TINA R. ROBINSON
Prosecuting Attorney

NEIL R. WACHTER, WSBA #23278
Special Deputy Prosecuting Attorney
Attorney for Kitsap County

46 Petition at 14 (citing Lakey v. Puget Sound Energy, Inc., 176 Wn.2d 909, 924- .
25,296 P.3d 860 (2013). ’

47 Space constraints limit an answer to KRRC’s remaining issue(s), which
challénge the tailoring of public nuisance orders. Petition at 15-18. These orders
addressed nuisance conditions discussed extensively in earlier briefing in the
case. See generally, COA Respondent’s Brief at 29-39. '
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Appendix No. 1

Kitsap County v. Kitsap Rifle and Revolver Club,

184 Wn. App. 252, 337 P.3d 328 (Divison II, Oct.

28, 2014), as amended by the February 10, 2015
order of the Court of Appeals.



C@URT GféEE}P{%ALS
IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON.

DIVISION 11 CoT
KITSAP COUNTY, -
Respondent, :
_ Consol. Nos. 43076-2-11 .
V. 43243-9-11
KITSAP RIFLE AND ORDER DENYING APPELLANT’S MOTION
REVOLVER CLUB, FOR RECONSIDERATION, GRANTING
Appellant. . APPELLANT’S MOTION TO MODIFY
‘ OPINION, DENYING RESPONDENT’S
REQUEST TO MODIFY, AND AMENDING
OPINION

‘THIS MATTER came before the court on Kitsap Rifle and Revolver Club’s motion for
- partial reconsideration or, in the alternative; to modify the court’s opinion filed on October 28,
" 2014. This motion relates to the effect of the post~tr1a1 repeal of former KCC 17. 455 060, which
‘stated that a nonconforming use could not be altered or enlarged in any manner. In its response,
Kitsap County requested thet the cm;.rt modify its opinion ﬁth regard to an issue unrelated to the
Club’s motion. It is hereby ORDERED as follows: - |
1.  The Club’s motion for partial reconsideration is denied because the Club did not
argue that the repeal of KCC 17.45 5.060 had any effect on this case until after the court filed its
opinion, and we typically do not adaress a?gurhents first made in a motion for reconsideration.
| 2.  The Club’s motion to modify the court’s opﬁoﬁ is'granted in part. The court
hereby amends its opinion as follows: | |
a. On page 12, replace the text of footnote 5 with: “Neither party discusses the

issue, and therefore we do not address the effect of former KCC 17.45 5,060 being repealed.
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Because the ordinance was repealed after trial, on remand the parties may address the effect of
former KCC 17.455.060 being repealed, if any.” |
b. Onpage 13, lines 11-12, delete “adopting the common law and.”

3. The County’s request fo modify the court’s opinion is denied because the County did
not file a motion to modify within 20 days after the opinion was filed as required under RAP
12.4(b). |

IT IS SO ORDERED.

DATED this /¢ " dayot_ FE BWW , 2015,

We concur:

MELNICK,J.
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DIVISION It
KITSAP COUNTY, a political subdivision of | Consol. Nos. 430762-I1 -
the State of Washington, , 43243-9-11
Respondent,

v. :
: , PUBLISHED OPINION
KITSAP RIFLE AND REVOLVER CLUB, a )
not-for-profit corporation registered in the State
of Washington, and JOHN DOES and JANE
DOES I-XX, inclusive,

~ Appellants.

IN THE MATTER OF THE NUISANCE
AND UNPERMITTED CONDITION S
LOCATED AT
One 72-acre parcel identified by Kitsap County
. Tax Parcel ID No. 362501-4-002-1006 with e :
. ..street address 4900 Seabeck Highway NW, - foo oo icvon oo e o
Bremerton, Washington, : :

Defendant.

MAXA, J.— The Kitsap Rifle and Revolver Club appeals ﬁorﬁ thé trial court’s deci'sion
following a bench-trial that the Club engaged in unlawful uses of its sheoting range property. ‘
| Specifically, the CluE challenges the trial court’s déte;rminations that the Club hald engégec_i inan
impermissible expansion-of its. nonconforming use; that the Club’s site development activities
violated land use permitting requirements; and that excessive noise, unsafe' conditions, and

“uppermitted development work at the shooting range constituted a public nuisance. The Club
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'also argues that even if its activities were unlawful, the language of the deed of .sale transferring
the property title from Kitsap County to the Club prevents the County from filing sui.t based on
these activities. Finally, the Club challenges the trial court’s remedies: terminating the Club’s
nonconforming use status and entering a permanent injuncﬁon restricting the Club’s use of thé
property as a shoc;ting range until it obtains a conditional use permit, restricting the use of certain
firearms at the Chib, and ﬁﬁﬁt’mg the Club’s hours of operation to abate the nuisaﬁce.‘ ’

‘We hold that (1) the Club’s commercial use of the property and dfamatically increased
noise levels since 1993, but not the club’s ohénge in its o;;eraﬁng hours, constituted an - |
impermissible expansion o'f its nonconforming use; (IZ) the Club’s development work unlawfully-
violated various County land use permitting requirements; (3) the €xcessive noise, unsafe
conditions, anci unpermitted developmeﬁt work constituted a public nuisaﬁce;- 4 therlangﬁage in
the property’s deed of sale ;Ecom the County to the Club did notlpreclude the County from |
challe:ig‘h;g the Club’s éxpanéion of use, permit Vit‘)laﬁons, and nuisance activities; and (5)the
el court did not abuse its disoretion i entering an injunétion restricting the e of Gertain
, ﬁeMs at the sﬁooﬁng range and limiting the Club’s oi:)erafing hours to abate the public

nuisance. We affirm the trial court on these issues exceiat for the trial court’s ruling that.the
" Club’s éhange in opexating hours constituted an impermissible expansion of its nonconforming

use. ‘We reverse on that issue.

" 1 The County initially filed a cross appeal. We later granted the County’s motion to dismissits .
cross appeal. ‘ ~ ' - : e
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Confirmation of Nonconforming Use
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However, we reverse the trial court’s ruling that terminating the Club’s nonconforming

" use status as a shooting range is a proper remedy for the Club’s conduct. Instead, we hold that

the appropriate remedy involves' specifically addressing the impermissible expansion of the ‘,

Club’s nonconforming use and unpermitted cievelopment activities while allowing the Club to

operate as a shooting range. Accordingly, we vacate the injunction precluding the Club’s use of

: the property as a shooting range and remand for the trial court to fashion an appropriate remedy

for the Club’s unlawful expansioﬁ 6f its nonconforming use and for the permitting violations.
FACTS
The Club has operated a shooting range in its present location in Bremerton sincé it was
founded for “sport and national defense” in 1926, Cierk?s Papers (CP) at 4054, For decades, the
Club leased a. 72-acre parcel of land from the Washington Department of National Re.sources'
(DNR). Thetwo moét récent leases stated that the Club was permittéd'to use eight acres of ﬁe

property as a shooting range, with the remaining acreage serving as a buffer and safety zone.

In 1993, the chairman of the Kitsap County Board of Commissioners (Board) notified the

-Club and three other shooting ranges located in Kitsap County that the Céunty considered each

to be lawfully established, noncohforming uses. This notice was prompted by the shooting
ranges’ concern over a proposed new ordinance limiting the location of shooting ranges.
(Ordinaﬁce 50-B-1993). The County concedes that as of 1993 the Club’s use of the property as a

shooting range constituted a lawful nonconforming use.

El
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Property Usage Since 1993
As of 1993, the Club operated a ﬁﬂe aﬁd pistol range, and some of its members
participated in shooting activities in the Woéded periphery of the ;:ange. Shooting activities at the
range occurred only occasionally — usually on weekends and during the fall “sight-in” season for~
hunting — and only duriﬁg daylight hours. CP at 4059. Rapid-fire shooting, use of automatic .
weapons, and the use of cannons occurred inﬁéquenﬂy in the early 1990s. - .
'Subsequenﬂy, the Club’s Aprope;rty use changed. The Club allowed shooting thV;ICG].ll

7:00 AM and 10:00 PM, seven days a week. The property ﬂequeﬁﬂy was used for regularly
schcduleci shooting practices and practical shooting competitions Wheré participants used
multiple shooting bays for rapid-fire shooting in multiple diréctions. Loud rapid-fire shooting
often began as early as 7:00 AM a'qd could last as late as 10:00 M. Fully automatic weapons
were Tegularty used at the Clﬁb, and the Club also allowed use of exploding targets and cannoﬁs:
Commercial use of the Club also increased, including private for-profit companies using the
Gl for a Vartoty offrearmns courses and simal axas i Skereiags Tor iy persounel

The U.S. Navy also hosted firearms exercises at the -CluI:; once in‘November 2009.

The expanded hours, commercial use, use of explosive devices and higher caliber

weaponry, and pracﬁcal shooting competitions inicreased the noise level c;f th.e Club’s acﬁviﬁés
* beginning in approximately 2005 or 2006..' Shooting sounds changed from “occas'ione'ﬂ and

background in nature, to cle;"ﬂ'ly audible in the dovém range ﬁeighborhoods, and freqﬁenﬂy loud,

disruptive, pervasive, and long in dﬁratioﬂ.” CPat 4073. Thenoisefrom the Club disrupted

neighboring résidents? indoor and outdoor activities.

App. No. 1



Consol. Nos. 43076-2-I1 / 43243-9-I1

'The shooting range’s increased use also generated safgiy concerns. The Club operated a
“blue sky” range withmo overhead baffles to'stop the escape of accidentally or negligently
discharged bullets. CP at 4070. Thete were allegations that bulléts had impacted nearby
residential developments. . . .

Range Development Since 1996 .

:From approximatelSz 1996 to 2010, the Club engaged in extensive shooting range
develoi::ment within th.e eight. acres of historical use, ‘including: '(1) extensive pléa:ing, grading,
and excavating wooded or sexm—wooded areas 1o create “shooting bays ” which were ﬂanked by
earthen berms and backstops; (2) large scale earthwork activities and tree/vegetauon removal in
2.2.85 acre area to create what was known as the 3 00 meter riﬂe range;? (3) replacing the water
course that ran across the tifle _fange with two 475-foot culverts, which required extensive work —
some of which was within an area designated as aweﬂand buffer; (4) extending earthen berms
" along the rifle range a:;d over the newiy buried culverts which required excavating and refilling .
' soil in excess of 150 cubic yards; and (5) eutting é%ééﬁ"éiiiiiééiiiﬁgﬁéﬁﬁéﬁ'E%Fé’"f’ééé P
locations on. the property. |

The Club did not obtain cc;ndiﬁonal use permits, ;ite development activity permits, or any
of the otl_ier ‘permits required under the Ki’ésap County Code for its development activities. |
Club’s Purchase of Property § . L .

In early 2009, the County and DNR negotiated a land swa‘plthat included the 72 acres the

Club leased. Concernéd about its continued existence, the Club met with County officials to

* 2 The Club abandoned its plans to develo;g the proposed 300 meter .riﬂ‘e range beéauseCoﬁnty -
staff advised the Club that a conditional use permit would be required for the project.
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discuss the transaction’s potential implications on its lease. The Club was eager to own the
property to ensure its shoétiné rar;ge’s.conﬁnued existence, and the County was not interested in
owniﬁg'the’property because of concern about potential heavy metal contamination from its long
term shooting range use. In.May.2009, the Board épproved the sale of the 72-acre pa;rcel 1o the
Club, | |

In June, DNR conveyed to the County several large p&pelé of land, incluaing the 72
acres leased by thé Club. The County then immediately conveyed the 72-acre parcel to the Club
j’chrough an .agre_ed bargaip and sale deed with restrictivé covenants.

The bargain and sale deed statJeS that the Chib “shall confine its 4acﬁve shooting range
faé:ilities on the property consist;nt with its historical use of approiimately eight (8) acres of
active shooting ranges.” CP-at 4088. The deed also states that the Club may “upgrade or
impro?e the i)roperty and/ or facilities within the hist;)rical approx;lmately eight (8) acres i'n a
- manner consistent with Emod‘emiz'ing” the faciliﬁes.consistent with management practice:s fora
modern shooting range.” CP at 4088. The deed does ot idenify or address any property use
disputes between the Club and Coﬁhtﬁr. A
Lawsuit-and Trial

In 2011, the County filed a complaint for an injunctién, declaratory judg.:r,ment; and
nuisance abatement against the Club. The Coﬁnty alleged that the Club had impermissibly
. -exp'anded its ﬁonconforming use as a shooting range aﬁd had engaged m unlawful development
aétivities because the Club lacked the required perﬁﬁts. ‘The Cpunty also alleged that the Club’s
| aoﬁvitieé constituted a noise and safety puivlic nuisancé: The County requésted t‘ermination of

" the Club’s nonconforming use status:and abatemernt of the ﬁuisgnce‘, RN
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After a lengthy bench trial, the trial court ?I;tered extensive ﬁﬁdings of fact and

_ conclusions of law. The trial court concluded that the Club’s shooting range operation was no .
'ionger a legal nonconforminé use because (1) the Club’s activities constituted an expansion
rather than an.inteﬁsiﬁcaﬁon of the existing nonconforming use; (2) the Club’s use of'the
property was illegal because it failed to obtain proper permits for the development work; and (3)
the Chub’ s activities COn:sﬁtuted anuisance per se, a statutory public nuisance, and a common law
nuisance due tothe pois;a, safety, and unpermitted land use iss;ues.. The trial courtissueda .
perménent injunction prohibiting use of the Club’s property as a shooting range until issuance of

" a conditional use permit, which the County could condition upon applic.ation for all after-the-fact

permits required under Kitsap County Code (KCC) Title 12 and 19.The trial court also issued a

‘permanent injunctio;l prohibiting the use of fully automatic firearms, rifles of greater than
nor.ninal .30 caliber, exploding ’tgfgc_ats and cannons, an%'i the pro';.)erty‘.s use as an outdoor
shooting range before 9:00 AM or after 7:00 PM. - |

" The Cltb appoals. We granted o stay of the trinl cousb's mivimotion against ll hooing
Tange écﬁvitigs on the Club p‘ropefty until such time as it .rece'ives a condi‘tioﬁa] use permit.
I—Iowevgar, we imposed a number of coﬁditio;ls on the Clu'b’s shooting range operations pending -
our aecision. | | |

ANALYSIS
STANDARD OF REVIEW
We_ review é:trial court’s decision following aba\nch trial by asking whether substantial

.evidepce supports the trial court’s findings of fact and whether those findings support the trial

" court’s conclusions of law. ‘Casterline v. ;RobertS,"l’SS Wn.’A_p‘Q. 376,381,284 P.3d 743 (2012).
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, 'Sﬁbstan’;ial evidence is the “quantum of evidence sufficient to persuade a rational fair-minded

person the premise is true.” Sunnyside Valley Irrig. Dist. v. Dickie, 149 WnLZd 873, 879, 73 PtSd
369 (2003). Here, the Club did not assign e.rror to any of the mal c;)urt’s’ findings of fact, and
only challenged four findings regarding the deed in its brief® Accordingly, we treat the
unchallenged findings of fact as ‘veriﬁcs onappeal. Inre E;sl‘az‘e of Jones, 152 Wn.2d 1, 8, 100
P.3d 805 (2004). '

The process of determining the applicable law apd applying it to the facts is a question of |
law ‘thét wereview de novo. Erwinv. .C‘oz‘ter Health Cirs., Inc., 161 Wn.2d 676; 687, 167 P.Bd
1112 (2007). Wealso re;viéw other questions of law de novo. Recreational Equip., Inc. v. Worid
Wrapps Nw., Inc., 165 Wn. App. 553, 559, 266 P.3d 924 (2011).

~ We apply customary principles of appellateﬁreview to an appeal of a declaratory

Jjudgment reviewing the trial court’s ﬁnd_ings of fact for substantial evidence and the trial court’s = -

conclusions of law demovo. Nw. Praps. Brokers Network, Inc.v. Early Dawn Estates
- THE CLUB’S UNLAWFUL ACTIVITIES
"The Club argues that the trial court erred in ruling that the Club’s use of the property
since 1993 was unlawful because (1) the Club’s activities constituted an expansion rather than an

intensification of the existing nonconforming use, (2) the Club failed to obtdin proper permits for

3 n the body of its brief the Club argued that the evidence did not support ﬁnchngs of fact 23, 25,
26, and 57. These findings primarily involve the trial court’s interpretation of the deed '
transferring title from the County to the'Club. Although the Club’s challenge to these findings

" didnot comply with RAP 10.3(g); in our discretion we will consider the Club’s challenge to -

‘these findings.

. App.No. 1

' Homeowners’ Ass’n, 173 Wn. App. 778,789, 295 P3d 314 013, T e
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its extensive developmept work, and (3) the Club’s activities constituted a pubilic nuisance. We
disagree and hold that the trial court’s unchallenged ﬁndiﬁgs of fact support these legal ‘
conclusions. | | ‘-
A. EXPANSION OF NONCONFORMING USE
The Club argues that the trial court erred in ruling that the Club engaged in an
: impermissibie expansion of the existing ngnconformﬁlg use by (1) increasing ité operating hours;
2) éllowinglcommercial use of the Club (including military training); and 3) increasiﬁg noise
levels by allowing explosive devices, higher caliber'weaponry greater than .30 caliber, and
. practicai shooting. We hold'that increasing the operating hours represented an intensification
rather th'aﬁ an expansion of use, but agree that the other two éategories of changed use
consﬁtuted expansions of the Club’s nonconférm.ing use.
1. Changed Use — General Principles

A legal nonconforming use is a use that “lawfully existed” before a change in regulation

" and is allowed to continue alfiough it does Tiot cprply with he Surrent regulations. Kig

County Dep't of Dev. & Envtl. Servs. v. King County, 177 Wn.2d 636, 643, 305 P.3d 240 (2013);
Rhod-A-Zalea v. Snohomish County, 136 Wh.2d 1, 6, 959 P.2d 1024 (1998). Nonconforming

uses are allowed 0 confinue because it would be unfair, and perhaps a violation of due process,

to require an immediate cessation of such a use. King County DDES, 177 Wn.2d at 643; Rhod- -

A-Zalea, 136 Wn.2d at 7.
As our Supreme Court noted, as time passes a nonconforming property use may grow in
volume or'intensity. Kellerv. Ciﬂ of Bellingham, 92 Wn.2d 726, 731, 600 P.2d 1276 (1979).

" Although a property owner generally has a right to continuea@rofecfed nonconforming use,-.

App.No. 1
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there is no right to “significantly chaﬁge,' alter, extend, or enlarge the existing use.” Rhod-4-
Zalea, 136 Wn.2d at 7. On the other hénd, an “intensification” of the nonconforming use
generally is permissible. Keller, 92 Wn.2d at 731. “Under Washington common law, -

nonconforming uses may be infensified, but not expanded.” City of Untversz’zj/ Place v.

_ McGuire, 144 Wn.2d 640, 649, 30 P.3d 453 (2001). Our Supreme Court stated the standard fo;‘

distinguishing between intensification and expansion':

‘When an increase in volume or intensity of use is of such magnitude as to effect a
fundamental change in a norconforming use, courts may find the change to be
proscribed by the ordinance. Intensification is permissible, however, where the
nature and character of the use is unchanged and substantially the same facilities
are used, The test is whether the intensified use is-different in kind from the
.nonconforming use in existence when the zoning ordinance was adopted.

Keller, 92 Wn.2d at 731 (internal citations omitted).
« In Keller, our Supreme Court determined that a chlorine Iﬁanufacturing company”’s

addition of six cells to bring its bmldmg to demgn capacity (which increased its chlorine

.. production by 20-25 percent) constituted an m’tens1ﬁcat10n rather than an e}gpansmn, and thus

* was permissible under the company’s chilorine mannfacturing nonconforming use status. -92

Wn.2d at 727-28, 731. The court’s decision was based on the Bellingham Cit.y Code (BCC),

[ 4

which stated that a nonconforming use “ ‘shall not be enlarged, relocated or rearranged,’ ” but
did not sPeciﬁoally prohibit intensification. Keller, 92 Wn.2d at 728 731 (quoting BCC §

20.06.027(b)(2)). The Supreme Court highlighted the trial court’s unchallenged factual findings

_ that the addition of the new cells “wrought 10 c}iange in the nature or character of the

nonconforming use” and had no significant effect on the neighborhood or surrounding

environment. Keller, 92 Wn.2d at 731-32,

10
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2. Kitsap. Counity Code Provisions
Our’Suﬁreme Court in Rhod-4-Zalea noted that the Washington statutes are silent
regarding reg(ﬂaﬁon of nonconforming uses and that the legielanne “has deferred to local
governments to seek solutionsto the nonconforming use problem according to local
circumstances.” 136 Wn.2d at7. Asa result, “local gm'rei'n.m'ents are freeto presefve, limit.or
" ferminate nodconforming uses subject only to the broad limits of applicable enabling acts and the
eonsﬁtuti,on.” Rhod-A-Zalea, 136 Wn.2d at 7. The analysis in Keller is consistent with. these
principies. Accordingly, we first determine whether the Club’s increased activity is :permissible
under the Code provisions ;rhat regulate nonconfofming uses, interpreted within due process
limits.
' Tltle 17 of the Code relates to zoning. KCC 17.460.020 prov1des
Where a lawﬁﬂ use of land exists that is not allowed finder current regulations, but

was allowed when the use was initially established, that use may be continued so
long as it remains otherwise lawful, .and shall be deemed a nonconforming use.

ThlS ordmance reﬂeots that genera]ly the Code “is intended to permlt these nonconformities to ~ ©

continue until they are removed or discontinued.” KCC 17.460.010.

The Code contains two provisions that address when a nonconforming use changes.
First, KCC 17.460.020(C) prdhibi’ts the geographic expansion or relocation of nonconforming
uses:

If an existing nonconforming use or portion thereof, not housed or enclosed within

a structure, occupies a portion of a lot or parcel of land on the effective date hereof,

the area of such use may not be expanded, nor shall the use or any part thereof, be

moved to any other portion of the property not historically used or occupied for
such use.

11

. App.No.1
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(Emphasis a‘dded). This ordinance prohibits expansion of only the areq of anonconforminé use.
—i.e., the footprint of the use. . -

With one poss:ble exception,*the Club did not violate this provision. The trial court
concluded that the Club “enjoyed a legal protected nonconforming status for historic use of the
existing eight acre range.” CP at 4075. The Club developed portions of its “historic eight acres” . '
by creating shooting bays, begimning preliminary work for relocating its shooting range, and.
constructing culverts to convey a water course across the range. 'CP at 4060. Therg isno
allegation that an.y of this work took place' outside ’ché .existing area of the Club’s nonconforming
use. Further, all of the activities that the trial court found constituted an'expansion ofuse took
place within the eight acre area.

Second, former KCC 17.455.060 (1998), which was repealed after the trial court rendered
its opinion, prowded

A use or structure not conforming to the zone in which it'is located shall not be
. altered or enlarged in ony manner, nnless such alteration or enlargement would

bring the use or structure into greater confomuty with the uses pemtted W1thm, ST e

" or requirements of the zone in which 1t is located.

4 The one possible violation of KCC.17.460.020 involved the Club’s work on the proposed 360
meter range. It is unclear whether the proposed 300 meter range was outside the historic eight
acres. Thetrial court made no factual finding on this issue, although the parties imply that this
project went beyond the existing area. In any event, when the County objected the Club
discontinued its Work in this avea. Because the project was abandoned, at the time of trial the
Club no longer'was in violation of KCC 17.460.020. Apparently, the Club currently is using this
area for storage but is willing to move the items if a court determines it is outside its historical
use area. -

“Neither party discusses the effect of former KCC 17.455.060 being repealed.” Because we ™ -
interpret this ordinance consister_fs with the common law, we need not address this issue.

iz

App.No.1 -
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(Emphasis added). The court in'Keller determined that the term “enlarééd"’ in the o.rdi.naﬁc'e at
issue did not prohibit intensification. 92 Wn.2d at 731. “Alter” is defined as “to cause to
become different in some particular characteristid .. .'without cﬁanging into something else.”
WEBSTER’S. THIRD NEW INTERNATIONAL DICTIONARY at 63 (2002). Atguably, the -p;ohiSition on
altering anonconforming use could be interpreted as prohibiting every intensification of that use.
But the County does not argue that former KCC i7.45 5.060 prohibits intensification. Furthe# as
~ in Keller, the Code doe;s not expresslf prohibit iﬁteﬁéiﬁcation of énoncqnfomnjng use. And
~intezpreting former KCC 17.455.060 strictly to prohibit any change in ﬁse would conflict with
the rule that zoning ordinances in derogation of the common law should be strictly construed.
Keller, 92 W;1_.2d at 730.

" Based on these factors, We'mtfarpret former KCC 17.455.060 as adopting the coﬁ:mon
law and prohibiting “ex_ﬁansioﬁ” but not “intensification” of a nonconforming use. Asa result,
we must analyze whether the Club’s use since 1993 constitutes an expansion or intensification of

"‘ﬁse.unde'r coxﬁnibﬁ 1aWpr1n01ples I | | |
3. Expansionvs. Intensification
As discussed above, Keller described the concept o “exf;ansion‘” as anincréase inthe
Volﬁi'ne or intensify of ﬁ‘e use of such magnitude that effects .a"‘fundamental chaﬁge” in tﬁe use, °
and the conceiat of “i:;tens‘iﬁcation” aé where the “nature and character” qf the use is unchanged
and substantially the same faciﬁﬁes are used, 92 Wn.2d at 731.’ According to Keller, the test is-
- whether the jntensiﬁéd use is “different in kind” than the nonconforming use. 92£Wn.2d at 73 1 .
Although the case law is somewhat unclear, we hold that the expansion/intensification |

" determination is & question of law. See City of Mercer Island v, Kaltenbach, 60 Wn2d 105,107, =

13
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371 P.2d 1009 (1962) (whether crdinances allow a use must be determiﬁed as amatter of laW);,
Meria;ian Minerals Co. v. King County, 61 Wn. App; 195,209 n.14, 810 P.2d 31 (1991) (Wﬂether
a zoning code prohibits a land use is a question of law).5
\ The trial court concluded fhat three activit‘ies_: “significantly changed, altered, extendeid
and enlarged the existing use” 'aﬁd therefore constituted‘aﬁ expansion of use: “(‘1) expanded
hoﬁrs; (2) commercial, lfor—proﬁt use (including military training); [and] (3) increasing the noise
levels .by allowing explosive devises [sic], high .calibe.r weaponry greater than 30 caliber and
. practical shooting,” CP at4075-76. We hold that the Club’s increased hours did not constitute
an expansion of its nonconforming use: However, we hold that the other two activities did |
constitute an 1mperm.1s31ble expansion of use. | .
First, the trial court found that the Club currenﬂy allowed shooting between 7:00 AM and
10:00 PM, seven days a Week But the trial court found that in 1993 shooting occurred’ dunng
daylight hou;ts only, sounds of:shooting could be heard primarily on n the weekends and early
nmommgs n September (hunter s1ght—1n season), and hours of active shootmg were con51&erab1y
fewer than today. Wehold that the increased hours of shoo’cmg range activities here do not effect
a “findamental change” in the use and do not involve a use “di.fferént in'id;ld” than the -
noncoﬁomhg use. Keller, 92 Wn.2d at 731. Instead, the néture and character of the use has

remained unchanged despite the expanded hours, By definition, this represents an inteﬁsiﬁoaﬁon

6 But see Kelle7 92 Wn.2d at 732, in which our Supreme Court chscusses the trial court’s finding
Cof. fact that “intensification wrought no change in the nature or character of the nonconforming
use.”

14
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of use rather than an expansion. We hold that the trial court’s findings do not support a legal - .

"conclusion that the increased hours of shooting constituted an expansion of the Club’s use.

- Second, the trial court made 'unchaﬂenged findings that from 2002 through 2010 three
forﬁproﬁt companies regularly provided a variety of ﬁréarms courses at thé Club’s property,
many for active duty Navy personnel. - The trial court found that one cémpany provided training
for approximately 20 people at a time-over three consecutive weekdays és often aé th;reé weeks
per month from 2004 through 2010. Before this time, there was no evidence of for-profit firearm
training at the property. Because the training courses involved the operation of firearms, that use
o1 one Ievél was ﬁot différent than use of the propertsr as a gun club’s shooting range. However,

‘using the proiaerty_to operate a commercial business primarily sérving military personnel

- represented a fundamental change in use and was completely different in kind than using the

property as a shooting range for Club members and the general public.

‘We hold that the trial court’s findings support the leéal conclusion that the commercial

use.
Third, the trial court made unchallenged findings that the noise generated at the Club’s
ﬁroperty changed signiﬁbanﬂy between 1993 and the present. The trial court found:

Shooting sounds from the Property have changed from-occasional and background
in nature, to clearly audible in the down range neighborhoods, and frequently loud,
disruptive, pervasive, and long in duration. Rapid fire shooting sounds from the
Property have become common, and the rapid-firing often goes on for hours at a
time.

CP at 4073. The trial court further found that “[ulse of fully automatic weapons, and constant

© firing of semi-automatic Weaponé led several witnesses to describe their everyciay lives as being

15
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exposed to the ‘sounds of war.” ” CP'at 4073'. Similarly, the use of canmons and exploding
targets caused loud booming sounds. By contrast, the trial court found that rapid-fire shooting,
use of automatic weapons, and the use of cannons and explosives at the propeity occurred |
infrequently mthe early 1990s.

The types of weapons and shooting pattems'used currently do not necessaﬁly involve a
different character of use than in 1 993, when similar weapons and shooting patterns were used
- infrequently. HoWever, we hold tha"c the frequent and arasﬁcally increased noise-levels found to
exist at the Club consmtuted a fundamental change mthe use of the property and that this change
represented a use different in kmd than the Club’s 1993 property use.

- “We hold that the trial court’s ﬁndings support a conclusion thatthe extensive commercial
and nﬁlitary use and dramatically increased noise levels constituted expansions of the Club;s
nonconforming use, which is imlav’vful' uneler the common law and former KCC 17.455.060.

" B, VIOLATIONS OF LAND USE PERMITTING REQUIREMENTS

" The trial court concluded that beginming in 1996, the Club violated varions Code
provisions by failing to obtain site development aeﬁvity permi‘;s for extensive preperty
.development ﬁork— including grading, excavating, and filling — and failing to cemply with the -
criﬁcai areas erdinence, KCC Title 19: The Club does not aeny that it viola{ed certain Code
provisions for unpermitted -WOIk, nor does it claim that it ordinarily would not be subject to the

I3

permitting requirements.” And it is-settled that nonconforming uses are subject to subsequently

" The Club argues that the provisions of the deed transferring the property from the County
“relieved the Club from compliance with development pefmitfing requireménts within its
historical eight acres. This argument is discussed below. *

16°
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enacted reasonable poh‘ée power reguiaﬁons unless the régtﬂatién would immediately terminate
the nonconforming use. Rhod-A-Zalea, 136 Wn.2d at 9, 12 (holding that nonconforming use of
land for peat mining facility is subject to subsequent grading permit requirement).” KCC
17.530.030 states that any use m violation of Code provisions is unlawful. Accordingly, there is |

no dispute that the Club’s unpermitted development work on the property constituted uniawfil

" uses.

C. PUBLIC NUISANCE

The Club argues that the trial court erred in ruling both that its shooting range activities
constituted a nﬁisa;lce and that it vs}as a “public” nuisance. We disagree. |

The trial court concluded that the Club’s activities on the property cons‘ututed a public
nuisa:ice in three ways: “'(1) ongoing noise caused by shooting activities, (2) use of explosives at

the Property, and (3) the Property 8 ongomg opetation without adequate physmal facilities to’

‘ conﬁne bullets to the Property.” CP at 4075. The frial court also concluded that the Club’s

o expansmn of its nonconformmg use and unpermltted development activifies constﬁ:uted a pubhc o

muisance. Moie speoiﬁca]ly, the trial court concluded that these activities constituted a public

nmisance per se, a statutory public nuisance in violation 0f RCW 7.48.010,..120, .130,".140(1),

am.i' .140(2) and KCC 17.455.110, .530.030, and .110.515, and a common law nuisance based on
noisp and safety issues. ‘We hold that the frial court’s unchallenged factual findings support its |
conclusion that the Club;s activities constituted a public nuisance.

| 1.  General Priilciples

A nuisance is a substanﬁal and unreasonable mterference with the use and enjoyment of

" another person’s property. ‘Grundy v. Thurston County, 155 W, 2d 1,6,117P.3d 1089 (2005)

17 -
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‘Washington’s nuisancé law is codified in chapter 7.48 RCW. RCW 7.48.0i0 defines an
actionable nuisance as “whatever i§ injurious to health . . . or offensive tothe senses, ...s0 asto
éssenﬁally interfere with the comfortable enjoyment of the life and property.” RCW 7.48.120
also defines nuisance as an “act or omission [that] either annoys, injuréé or endangers the
comfort, repose, health or safety of others . . . or in any way renders other i:ersons i];ISSCUIB in

' life, or in the use of property.”

The Code contgjn‘s several nuisance provisions. KCC 9.56.020(10) defines nuisance
éimilar to RCW 7.48.120. KCC 17.455.110 prohibits land uses that “produce noise, smoke, dirt,
dust, odor, vibration, heat, glare, toxic gas or radiation which is materially delete;ious to
.surrouﬁding people, properties or uses,” KCC 17.53 0,630 provides thlat “Talny use .in |
violation of this title is unlawful, and a public nuisance.” Finally, KCC 17.1 16.5 15 states that
“ahy violation of this title [zoning] sﬂall constitute a nuisa.nc_e perse.” i
" Ifparticular .conduct.interferes with the comfort and enjoyment of others, nuisance
" bty exists only when the condctis iseasonable. Lake$v. Piget Sorind Energy, e, 176
Wn.2d 909, 923, 296 P.3d 860 (2013). “We determine the reasonableness of a defendant’s
conduct by Wéig’h]'ng the harm to the aggriéved party agair;st the social iltility of the activity.”
Lakey, 176 Wn:2d at 923; see also 17 WILLIAM B. STOEBUCK & JOI-:H\I W. WBAVEﬁ,
WASI—I‘INGTON PRACTICE: REAL ESTATE: PROPERTY LAW § 10.3, at 656-57 (:Zd“ed. 2004) (Wﬁether
a given activity is ‘a nuisance involves balancing the rights of eﬁj oyment and freé use of land
between possessors of land based on ﬁhe attendant ci{cumstances). “A fair test as to whether &

busiriess lawful in itself, or a particular use of property, constitutes a nuisance is the

‘reasonableness or umeasonabiengss of conducting the business or making the use pf the property -

18
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complaiz'led of in the particular locality and in the manner and under the circumstances of the

ase.” ” Shields v, Spokane Sch. Dist. No. 81,31 Wn.2d 247, 257, 196 P.2d 352, 358 (1948)
(quoting 46 C.J. 655, NUISANCES, § 20). ‘ Whether a nuisancé exists generally is a question‘ of
fact. Lakey, 176 Wn.2d at 924; Tiegs v. Waits, 135 Wn.2d 1, iS, 954P.2d 877 (1998).

A nuisance per se is an activity that is not permissible under any ciroumstances, such as
an activity forbidden by statute or ordiﬁance; 17 STOEBUCK & WEAVER, § 10.3, at 656; see also

Tiegs, 135 Wn.2d at 13. However, a lawful activity also can be anuisance. Grundy, 155 Wn.2d

at 7n.5. “[A] lawful business is never a nuisance per se, but may become a nuisance by reason

of extraneous circumstances such as being locatéd in an inappropriaté iaiace, ér conducted or
kept in an 1‘m1$roper manner.” Hardin v. Olympic Pértland Cement Co., 89" Wash. 320, 325, 154
P. 450, 451 (1916). '

2.. 'Exc'.essive N ois;e

The Club ar gues that the trial court erred in ru]mg that noise generated from fhe shoo’ung

range s actmtles consututed a nuisance, We dlsagree

a. Unchallenged Findings of Fact

" .The Club does not assign error to aﬁy of the tridl court’s findings of fact regarding noisé,

‘but it challenges the trial court’s “conclusion™ that the conditions constituted a nuisance. But the

trial courf’s determination that the conditions constituted a nuisance actually is a factual finding.

Lakey, 17 6 Wn.2d at 924; Tieg.s', 135 Wn.2d at 15. 'Therefore, our review is limited to

" determining whether the record contains substantial evidence to support the trial court’s finding -

that the noise generated from the Club’s activities was a substantial and unreasdnablg

19
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interference with neighbors® use and enj oyment of theit property. Casterline, 168 Wi App, at
381.
The trial court made unchallenged findings fhat (1) loud rapid fire shooting occurred 7:00

AM to 10:00 pMm, seven days a week; (2) the shooting sounds were “clearly audible in the down

' range neighborhoods, and frequently loﬁd, disruptive, pervasive, and long in duration,” CP at

4073 ; (3) at times, the use of fully automatic weapons or the constant firing of senﬁ~autom§1tic '
Wéapons made residents feel exposed to the “sounds of War,‘”.CP at 4073; (4) thé Club allowed._
the use of exploding targets, including Tannerite and cannons, which &aused loud “booming™
sounds in residential neighborhoods within two miles of the Club property and caused houses to

shake, CP at 4074; (5) the noise from the range interfered with the comfort and repose of nearby

residents, interfered with their use and enjoyment of their property, and had increased in the past “

five 1o six years; (6) the interference was common, occurred at unacceptable hours, and was

disruptive of both indoor and outdoor activities; and (7) the description of noise interference was

representative of the ex'peﬁence of a significant mumber of homeowners within two miles of the

~

Club property.

Based on these findings of fact, the trial court found thatthe ongoing noise caused by the

shooting range — specifically the Club’s hours of operation, caliber of weapons allowed 10 be

used, use of exploding targets and cannons, hours and frequency of “practical shooting,” and
automatic weapons use — was substantial and unreasonable, and therefore constituted common

law public nuisance and statutory public‘nuisance conditions under RCW 7.48.120, KCC

17.530.030, and KCC 17.110.515. CP at 4078. The undisputed facts were sufficient to support

© this finding. ~
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The trial court heard testimony, considered the evidence, .and' found that the noise was
significant, frequent, and disruptive, and fhat it interfered with- ‘c.he surrounding property’s use
and enjoyment. The record contains substantial evidencé to support these findings.
Accordingly, we hold that the trial court did not err in finding that excessive noise from the
Club’s activities constituted a nuisance. “

b. Noise Ordinances

The Club argues that despite the.trial court’s factual findings, noise from its ac{ivities
cannot constitute a nuisance because the Couﬁty failed to présgint evidence that it ﬁolated state
and County noise ordinances and provided no objective measurement of noise. We disagr‘ee.

Al’choué:h WAC 173-60-040 provides.ﬁaximum noise levels, related regulations
generally defer to local govemmenfs to regulate nois é. See WAC: 73 -60-060, -110. Chapter

10.28 KCC provides maximum permissible environmental noise levels for the various land use

zones. KCC 10.28.030-.040. But & violation may occur without noise measurements being

" made. KCC 1028.010(6), 1130, RCE 1038145 o prokibis a “piibiic diskirbanee” sioiss, ="

The Club cites no Washjngton authority for the proposition that noise cannot constitute &
huisancé unless it violates a_;;plicable noise regulations and Code provisions. None of the
nuisance statutes or Code provisions require -tﬁat a nuisance arise from a statutory or regulatory
violation. A nuisgﬁce exists if there has been a substantial and unreasonable interference with
the use and enj oﬁent of property. Grundy, 155 Wn.Zd at 6. The trial court’s unchallenged
findings of fact supﬁort a determination that noise the Ch;fb generateé constitutes a nuisance |

regardless of whether the noise level exceeds the specified decibel level.

- 21
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c. Noise Exemption for Shooting Ranges

The Club argues that noise from the shooting range cannot constitute a nuisance as a

matter of law because noise regulations exempt shooting ranges. Because this argument presents - -

alegal issue, we review it de novo. Recreational Equip., 165 Wn. App. at 559. We disagree

 with the Club.

Sounds.created by firearm discharges oﬁ authéri'zed shooting ranges are exeﬁpt from
KCC 10.28.040 (maximum permissible environmental noise levels) and KCC 10.28.145 (public
disturbance noises) between the hours of 7:00 AM and 10';00 pM. KCC 10.28.050. The
‘Washington Deparhneﬁt of Ecology also exemi:ts sounds created by ﬁreat:ri}s discharged on

authorized shooting ranges from its maxzmum noise level regulations. RCW 70.107.080; WAC

© 173-60-050(1)(b). The Code broadly defines “firearm” as “any weapon or device by whatever

name known which will or is designed to expel a projectile by the action of an explosion,”

mcludmg rifles, pistols, shotguns, and machine guns. KCC 10.24.080. As a result, the noise

' from the weapons being fired at the Club’s range falls within the noise exempuon prowsmns of

KCC10.28.05 O, and thus is exempt from the maximum permissible environmental noise levels .
and public distyrbance noise restrictions.?

But once again, the Club f::ites no authority for the proposition that an exemption from
noise orainancés affects the détermination of whether noise éonsﬁtutes anuisance. Because a
nuisance can be found even if there ‘is no Violation.of noise ordinaﬁces, the exemption from such

ordinances is immaterial.

from the discharge of firearms and therefore is not exempt from the noise ordinances.

7

- 8 However, the noise from the use of exploding targets, including Tannerite targets; isnotnoise -+ - - ~ = - - -
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| The Club also argues thét the éxemlﬁﬁon of shooting rang:e.hoisehfrom the state and local

noise ordinances should be considered an’-express authority to make that 1.10ise. This argument is
based on RCW 7.48.160, which provides that nothing done or maintained under the express .
authority of a statute can be deemed a nuisance. |

Our Supreme éourt addressed a similar issue m Grundy. In that cése, a private person
brought a public nuisance claim against Thurston Count_fr and a private nuisance cla:lm against
her neighbor for raising his seawall which Ieft her proﬁerty vulnerable to flooding. Grundy, 155
Wn.2d at 4-5. The public nuisance cla.im was based on asseiﬁoﬁs th:«:lt Thurston County had '
wrongfully and illegally allowed the project by deciding that the seawall qualified foran
administrative exemption from substantial permitﬁng- requirements. Grundy, 155 Wn.2d at 4-5.
Rather than challenge Thurston Coﬁnty’s administrative decision, ;the objgcting neighbor sought
o abate the seawall as a nuisance. Grundy, 155 Wn.2d at 4-5. Although the Supreme .Court did
not reach the public nuisance issus, it disagreed with the Court of Appeals’ suégestiqn that the .
" public miisance was foreclosed based on fhe ruls that nofhing which is dome of maintained vnder
ﬂ?e express authoﬁty ofa statut;a can be deemed a nuisance. Grundy, 155 Wn.2d at 7 1n.5. The
Supreme Court stéted that a Jawful action may still be a.nuisance béséd ;)n the unreasonableness
of The.loca]ity, malﬁler of use, and circumstances of the case. Gruﬁdy, 155“Wn.2d at 7 n.5.

Wg interpret RCW 7.48.160 as requiring a direct éuthoﬁzaﬁon of action tq esca-pe the
possibility of nuisance. See Judd v.‘Be}nard, 49 Wn.2d 619, 621, 364 P.2d 1046 (.1956)'(State’s
eradication of ﬁsh‘. in lake is not a nuisance because a statute authorizes the fish and wildlife

department to remove or kill fish for game management purposes). There is no such direct

App. No. 1
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authorization here. We hold that the noise exemption and RCW 7.48.160 do not foreclose the
Courity’s nuisance claim based on noise.

Finally, the Club argues that even if the noise exemption does not automatically

determine whether a nuisance exists, the noise statutes and ordinances, (including the shooting »

range exemption) portray the community staﬁdards. The Club claims that the exemption reflects
the community’s decision that anthorized shooting range sounds during designated hours are not

unreasonable. Regulations affecting land use may berelevant in “Qe‘cermining whether one

property owner has a reasonable expectation 10 be free of a particular interference resulting from

use of neighboring property.” 16 DAVID K. DEWOLF & KELLER W. ALLEN, WASHINGTON
PRACTICE: TORT LAW AND PRACTICE § 3.13, at 150 (4th ed. 2013). Buﬁhé shooting range

exemption is merely one factor to consider in determining the reasonableness of the Club’s

" activities. The exemption does not undeimine the trial court’s findings that the Club’s activities

constituted a nmisance.

"W hold tht the il court’s vnchallenged fastual findings supported 1S defeirmimation

that the poise generated from the Ciuia’s activities constituted a statutory and common law
nuisance.
3.  Safety Tssues ‘
: The Club argues that the trial court erred in ruling tilaﬁ safety issues associated with the
shooting range’s activities constituted a nuisance. We disagree because the trial court’s

unchallenged factual findings support its ruling.
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a. Unchailenged Findings of Fact
" The Club did not assign error to any of the trial. court.’s findings of fact regarding safety,
but it challenges the trial court’s “conclusion” that the conditions constimted anuisance.
However, as discussed above regarding noise, the trial court’s determma‘uon that the unsafe

conditions constituted a nuisance actually is a factual ﬁndmg Lakey, 176 Wn.2d at 924; Tj zegs

135" Wn.2d at 15. "Therefore, once again our review is limited to determining whether the record .

contains substantial evidence to support the trial court’s finding that safety issues arising from

the Club’s activities wers a substantial and unreasonable interference with neighbors’ use and

enjoyment of their prdperty. Casterlz'ne,' 168 Wna. App. at 381.

The trial court made unchallenged findings that (l) the Club’s property was a “blue.sky”

" range, with no overhead baffles to stop accidently or negligently discharged bullets, CP at 4070;

(2) mote likely than not, bullets have escaped and will escape the Club’s shooting areas and

possibly will strike persons or property in the future based on the firearms used at the range,

. W ﬂnéreibﬂiﬁes of nelghbormg remden‘nal property, allegaﬁonsofbulle’c nnpacts .in neérb_y oo

residential developments, evidence of bullets lodged in trees above berms, and the opinicﬁs of
testifying experts; and (3) the Club’s range facilities, inchuding safety j)rotocols, were inadequate
to prevent bullets from leaving the property.

Based on these findings of fact, the trial court determined that the ongoing operation of

the range without adequate Aphysigai facilities to confine bullets to the property creates an

ongoing risk of bullets escaping the property to .inj ure persons and property and constitutes a

pubhc nuisance under RCW 7 48. 120 KCC 17.530. 030 and KCC 17. 110 515, The undlsputed

" facts were sufﬁclent o support a ﬁndmg that the safety issues arising from the Club’s activities =

25
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were umteasonablc;, and constituted a “subs’;anﬁal aﬁd unreaisbhable interference” with the
surrounding property’s use and enjoyment.’ Grum.i,.v, 155 Wn.2d at 6.

The trial court heard testimony, considered the evidence, and found that thé séfety issues
were signiﬁcaﬁt and interfered with the surrounding property’s use and enjoyment. chordiﬂgly,
we hold that the evidence was sufficient to support‘ the trial court’s determination that safety
iséues from the-Club’s activities created & nuisance. | |

“b. .Probability of Harm

The Club also argues that the trial court’s findings do not support its conclusion that the

range is a safety nuisénf:e because the frial court did not find that any bullet from the Club had
ever struck a person or nearby property. Similarly, the Club points out that the trial court found

only that it was possible, not 'probab'le,' that bullets could strike persons or property, and argues

that the mére possibility of harm (;annot constitute a safetﬁr nuisance. We disagree. | |

The Club provldes Do authonty that a finding of actual harm is necessary to supporta
determmahon that an activity constltutes a safety nmsance ‘And contrary Yo the Club’s™ ™
argument, nuisance can be based on a reasonable fear of harm. “Where a defendant®s con(iuct
causes. a reasonable fear of using property, this constitutes an injury taking the form c;f an
interference X;Vith property.” L‘akgy, 176 Wn.2d at 923, “[T]his fear need fiot be scigntiﬁ(;ally .
founded, so long as it is not imreasonable,” Lakey, 176 Wn.2d at 923.

| In Everett v. Paschall, our Sup'reme Court enjoined as a nuisance a tuberculosis
sanitarinum maintained in aresidential éecﬁori of the city where 'the reasonable fear aﬁd dread of

the disease was such that it depreciated the value of the adjacent property, disturbed the minds of

remdents, and interfered W1th the tesidents® comfortable- enj oyment of the1r property despite thaf- - - o
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the sanitarium imposed no real danger. 61 Wash. 47, 50-53, 111 P. 879 (1910). Andin Ferry V.
City of Seatz‘le the Supreme Court afﬁnned the trial court’s decision to enjoin as a nuisance the
erection of a water storage reservoirin a c1ty pa.rl; due to residents’ very real and present
apprebension that .it masr collapse and flood the neighborhood damaging property and imperiling
residents. 116 Wash. 648, 662_—63, 666,203 P. 40 (1922). The'court'held thgt “the question of
the reasonableness of the apprehension turns again, ﬁot only on the probable breaking of the
reservoit, but the realization of the extent of the injury which would certajﬂy ensue; ﬂ;at isto say
the court will look to conseqz;encés in determining Whe;cher the fear eﬁcistin;g is reasonable.”
Ferry, 116 Wash. at 662. “ |
In any event, Whéther an activity causes actual or threatened harm or a reasonable fearis
not the disposiﬁve issue. Th.e crucial question for nuisance liability is whether the challenged
acﬁwtles are reasonable when weighing the harm to the aggneved party agamst the social utility
of the activity. Lakey, 176 Wn.2d at 923. F or mstance in Lakey, neighbors of Puget Sound
| Energy @SE) aIleged that ‘rhg electromag;neuc fields (EMFS) emanatmg from its substatlgn '
constituted a privéte and public nuisanc‘e. 176 Wn.2d at 9'14. Our Supreme- Court concluded ﬂ_nat_
even though the neighbors had demonstrated reasonable fear from EMF exposure, as a matter of
law PSE’S operation of the substation was reasona‘t;le based on weighing the harm againstthe
social utility. Lakey, 176 Wn.2d at 923-25. |
Here, the trial court found after weighing extensive evidence that the Club’s range
facilities aﬁd safety protocols were inadequate to prevenf bullets from leaviﬁg the property and
that more likely than not bullets Wlll escape.the Club’s shooting areas. The trial court also found

that the Club’s property was close 1o “numerous residential properties and civilian populations.™
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CP at 4078. Thesé undisputed facts sﬁpport the trial court’s detemﬁnation‘that the Club’s
shooting activities created a risk of property damage and persog.al injury to neighboring
residents, and therefore were unreasona.ﬁle under the circumstances,

The trial com’c’spnc’hallenged fachial findings supporf its implicit conclusion that the
Club’s activities were unreasdnaﬁle with respect to safety issnes. We hold that the trial court’s
factual ﬁndmgs suppor@e& its determination that the safety issues arising from the Club’s |
activities constituted a statutory and common léw nuisance. ‘
| 4. Expansion of Use/Unpermitted Development

The Club does not directly challenge the trial court’s ruling that the Club’s unlawful
expansion of its nongonfo;ming use éndiviolatic;n of various Code provisions representeda -
public nuisance, KCC 17.110.515 provides that “az;y violation of this title shall constitute a

nuisanoe, per se.” KCC 17.530.030 prov.ides that “any use .. . . in violation of this title is

unlawful, and a public nuisance.” We held above that the Club’s expansion of its

nonconforming use violated former KCC 17.455.060. Similarly, the Club’s unpermitted .~ """

development work violated Code provisions. See, e.g., KCC 12.10.030 (activities requiring sitp
development activity permits). Ac;cordingly, it is undisputed that the Ch‘lb;S use expansion and
unpermitted development work at the property constimtéd a nuisahr;e as a matter of law.
'A 5. Existence of a Public Nuisance ‘ ‘
The Céunty brought this action against the Club on behalf of the public.. As aresult, in
order to pre;iaﬂ thg ‘C.Iounty must show not iny that the Club’s activities constitute a nuisance,
‘but that they constitute a public nuisance. The Club argues that the trial court erred in |

" determining that the Club’s activities constituted a publi¢ nuisance. We disagree.”

- 93
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RCW 7.48.130 prov::(des thata publ}c nuisance is one tﬁa’c “affects equally .the rights of an
- entire community or r;ei.ghborhood, although the extent of,the damage me;y be unequal.” An
~ example of a inubl_ic nuisance was presented in Miotke v. City ofSpokané, Where; the city of
Spokane discharged raw sewage into the Spokane River. 101 Wn.2d 307,' 309, 678 P.2d 803
(1984). The plaintiffs were the owners of lakefront propérties belowa daI;’.l on the river. Miotke,
101 Wn._’éd at 310. The court held that the release constituted a public nuisance because it
affected thé rights of all meribers of the community living along the lake shore. Miotke, 101
Wn.2d at ?;31. ' '
a. Excessive Noise

The trial court made no express ruling that the excessive noise from the Club’s activities
affected equally the rights of an entire community, But theirial court made a finding accepting
as persuasive the testitony of current and formerv neighbors who described noise conditions tha;£

“interfere[d] with the comfort and repgﬁse of residents and their use and enjoyment of their real -

” properties”- and th‘)l_ 5‘&éécﬁ"ﬁe[éd] theif everyday 11ves asbemggxposed 1o the ¢ sou_ﬁds -Sf*{?&;éf:;‘i;'k."' o

P at 4073. The trial court also found that “[t]be testimony of County witnesses who are cuﬁent
or former neighlﬁors and down range residents is representative of the experience of a significant

. number of home owners within two miles of the [Club’s] Property.” CP at 4073. This ﬁndiﬁg
implicitly identifies the relevant “community” as the area within two miles of tﬁe Club. -Finally, .
the trial court cited to RCW 7.48.130 (and oﬁer nuisance statuies) in entering a conciusion of
law stating that the Club’s property “has beoome and remains a place violating the comforL

repose, health and safety of the entire community or neighborhood”” CP at 4078. (Emphasis

‘. added)

<29
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~The Club argues that tﬁe noise conditions are not a public nuisance because the evidence
shows that noise from the Club does not affect the rights of all members of the community
equal_ly. The Club points to testimony from witnesses 'th-at stated that the noise from the Club did
not disturb them. However, every 'ne;ighbor testifying discussed the noise caused by the élub,
which he trial coturt found affected all property within atwo mile radius of the Club. Tn this
respect, the facts here are similar to th;)se in Miotke, where the pollutants affected every

lakefront property owner. The fact that some residents were not muchi bothered by the noise

does not defeat the-public nuisance claim because it relates to the extent of damage caused by the

condition, which need not be equal.

We hold that the trial court’s unchallénged factual findings support its determination that

noise from the Club constituted a public rvisance.

b. Safety Issues

Regarding safety, the trial court entered findings referencing the testimony of range

| éaféty expertsand ﬁndmg that “more Iikeh'r than not,]gullets Wlll escapethe -Pfo-perty’:s- -s--ho;ﬁng. |

areas and will possibly strike persons or damége private property in the future.” CP at 4070.
The trial court also found that the Club’s facilities were inadequate to contain bullets inside the

property. However, once again the trial court madeno factual findings regarding safety that -

’ specifically addressed the public nuisance question.

The Club argues that fear of bullets leaving the Club’s property does not equally affect all
members of the community. As with the noise, the Chib argues that some witnesses testified that

they were not afraid of the Club. However, the trial court cited to RCW 7.48.130 in stating that

" the Club’s property “has become and remains a place Vidlafing‘t]ie ... safety of the' entire = -
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community or neighborhood.” CP at 4078 (Emphasis added.) And thetrial court’s fmding that
it was likely that bullets would escape the shooting areas and possibly cause injury or damage |
supports a conclusion .'that the risk of injury or damage is equal in all areas where bullets might
gscape. Althouéh the trial- court did not address the' exact parameters of the affected area, the
failure to identify the applicable co;fnmunity does not prechude a public nuisance finding.

' ‘We hold that the trial court’s uﬁoha]lenged factual findings support its determination that
safety issues copstituted a public nuisance. |

| c. Expanéion of Use/Ux_lpermitted Development
As noted above, KCC 17.530.030 prov'ideé that any 'use in violation of the zoning

ordinances is a public nﬁsmce, and KCC 1.'2.32'.010 provides that violation of certain permitting
requirements is a public nuisance. This is conéis’ce_nt with the principle that one type of public
nuisance involves an activity that is forbiddgn by statute or ordinance. 17 STOEBUCK &

WEAVER, § 10.3, at 663. As a result, the trial court ruled that the Clhib’s unpermitted B

. The Club does not directly challenge the trial court’s finding of a public nuisance on this
basis. Because the Club’s expansion of use and unpermitted development work violated various

Code provisions, it is undisputed that the Club’s wnpermitted development work constituted a

public nuisance..

D.  EFFECT OF DEED OF SALE
The Club argues that even 1f its activities were unlawful as discussed above, the language
of the deed of sale transfemng the property title from the County to the Club prevents the

County from challenging any part of the Club’s status or operatlon asit ex_ls’ced n 2009
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inéluding expansion of its n.(m(*,onfonning use status, permitting violations, and nuisance
activities. According to the Club, the deéci repreéented a settlement of ‘an_y potential disputes
regarding the Clnb’s nonconforming x._lse,.inpluding any Code violations, and was an affirmation
that the Club may operate as it then existed and improve its facilities within the historical eigh;t
acres. The Club argues that this setflement is enforceable as an accord and satisfaction
affirmative defense or a breach of contract counterclaim. The Club alse argues that the deed
provisions and extrinsic evidence»estdp the County from attempting to terminate the Club’s
nonconfdrming use or denying that the Club’s then-existing facilities énd operations were not in
violation of the Code or a public nuisance, }

The trial court ruled that the dee;d did not preveﬁt or estop the County from challenging .
the Club’s unlawful uses of its property. We agree with the trial court. |

1. Standard of Review ' ‘ | |

Interpretation of a deed is a mixed.question of fact and law. Aﬁz‘-liared FM Ins. Co.v. .

discover and give effect to the parties’ intent as expressed in the deed. Horrisv. Ski Park Farms,

Inc., 120 Wn.2d 727, 745, 844 P.2d 1006 (1993).. The parties’ intentis a qﬁesﬁon of fact and the .‘

legal consequence of that intent is 2 question of law. Affiliated FM Ins., 170 Wn.2d at 459 n.7.

" 'We defer to the trial court’s factual findings if they are supported by substantial evidence and A

Teview questions of law and conclusions of law de novo. Newport Yacht Basin Ass 'n of Condo.
Owners v. Supreme Nw. Inc., 168 Wn. App. 56, 64, 277 P.3d 18 (2012); Casterline, 168 Wn.

App. at 381.

S
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2. Accord and Satisfaction Defensé/Brgeach of Contract Counterclaim

The Club argues that the trial court erred in failing %o interpret the .deéd as incorporating a
covenant by the County to allow th'e Club to conﬁue the shooting range as it then existe;i,
enforceable under contract iaW, orasa setflement of potential land use disputes under principles
of accord and satisfaction.” Tﬁe Club relies on (1) deed clauses providing for improvement and
‘ _exﬁansion of the shooting range, (2) a claimed implied duty to allow the Club to perform the
deed’s public access clause, (3) a claimed implied duty not to frustrate the pm]-)ose of the deed —
for the Ciub to continue operating the shooting range, and (4) extrinsic evidence that allegedly‘
| confirms the Club’s interpretation of ﬁe parties’ intent. We disagree with the Club,

a. Improvement and Expansion Clauses
~ The'deed .add;ress'és impr&vement and expansion of the shooting range. The Club refers to

thé “Improvement clause,” which proﬁ des: |

[The Club] shall confine its active shooting range facilities on the property

.. .copsistent with its historical use of approximately eight (8) acres of active shooting™ -
ranges with the balance of the property serving as safety and noise buffer zones;
provided that [the Club] may upgrade or improve the property and/ or facilities
within the historical approximately eight (8) acres in a manner consistent with
“modemizing” the facilities consistent with management practices for a modern
shootirig range. e

CP at 4088. The deed also contains an “exi)ansion clause,” which states that “[the Club] may
also apply to Kitsap County for expansion beyond the historical eight (8) acres; for “supporting’

 facilities for the shooting ranges or additional recreational or shooting facilities, provided that

® The Club also argues that the deed guaranteed its right to continue operating as a
nonconforming shooting range as it existed at the time of the deed. Because we hold below that
the Club’s unlawful property use does not terminate its nonconforming use status, we need not
address this issue. .
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said expansion is consistent with public safety, and conforms with the terms and conditions [in
this deed] . . . aﬁd the rules and regulations of Kitsap Count& for development of pri{zate land.”
CP at 4088..

The Club argueé that*the juxtaposition ofthe improvement clause and the expansion
clause (which requires an apphca’aon and compliance with rules and regulatlons) means that
improvements within fhe historical eight acres aTe a]lowed uses and do not need to comply with
county development regulations. We disagree.

First, the improvement clause makes no reference to the Club’s existing use; except to.
limit the Club’e use to eight acres. Speoiﬁéally, the clause says nothing about the lawfulness of
the Club’s existing use the County s posmon regarding that use, or the settlement of any
potential land use d13putes .

Second, the language'regardiné improvements refers only to.future 1.:aoder‘nization. The

clause does not ratify unpermitted development activities that occurréd inthe past. Even if the

' two clauses could be interpreted as waiving any Code requirements for future work, the deed by .

its clear language dees not apply to past work. And most of the development Werk the tnal court
referenced in its decision took place before the deed’ s execution. |
Third, the deed states tha;t the conveyance of land is made subj ect 1o certain cevenan‘rs, _
and conditions, “the benefits of which shall inure to the benefit of the pu‘t;lic and the burdens of
which shall bind tﬁe [Club] ..” CP at 4087. The improvement clause is one s;ach restrictive
' covenant: it restricts the Club’s property use to its actwe shooting range fae111t1es consistent with
its eight acres of historical use and then makes an excep’non for certain mprovements within the

eight acres and further expansion by apphca’mon. It would be unreasonable to view a restrictive

" App. No. 1.
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covenant in the deed as an affirmative ratification of past development an&.a waiver of future
development permitting violations. Accordinély, we reject the Club’s argument that the
improlvement and expansion clauses'preclude the Cqunty from challenging the Club’s shooﬁﬁg
raﬁge acﬁviﬁes.

b. Public Access Clause'

The deed provides that access by the pﬁb]ic o the Club’s property must be offered at
reasonable prices and on a nondiscriminatory basis. The CluB argﬁes that the trial court erred in
“ “failing to give effect to the County’s implied duty to allow the Club to perform the public
access provision inthe [dleed.” Br. of Appellént at43. The Club states that it was dependingon
the County’s approval o.f its then-é}dsting facilities and operations when it agreéd to 'provide
public access. The Club élso claims that the County’s atternpt to shut down the shooting range
would prevent the Club from performing its siée of the contract. We disagree.

The language in the public access clause does not restrict the County from enforcing

) zomng regulahonsor seekmg "toA abatenmsanoe conditions ﬂéﬁlfﬁé"égﬁﬁeyed.proﬁgﬁy. ‘And the
Clﬁb has citfed no aﬁthority for the proposition that :its agreement 1o provide public access
somehow prevents the County from taking actions that would limit Club activities: Acoordﬁgly,
we reject the Club’s argument that the public access ciausé precludes the County from

challenging the Club’s shooting range activities,?

10 Becanse we hold below that terminating the Club’s nonconforming tse is not an appropriate -
" remedy for the Club’s unlawful activities, we need not address whether the public access clause
would prevent the County from shutting down the Club.

35

App.‘No. 1



law. We reject the Club’s argument.

Consol. Nos. 43076-2-T1 / 43243-9-T1 -

c. Implied Duty Regarding Frustration of Pu;pgse

The Club conténds that the trial court erred in “failing fo give effect to the County’s
implied duty not to frustrate the [dJeed’s purpose of allowing the Club to continue operating its
nonconforming shooﬁné raﬁge as it existed within the historical eight acres of active use.” Br. of
Appellén’c at 45, The Club argues that the ased exlﬁressed the understanding that the Club was -
purchasing the property for that purpose and th:at as the grantor/seller, the County implied that
what was sold was suitable for that purpose and bor; the risk if it was not. We disagree.

Under the Code, the Club did have the right to continue its nonconforming use. XCC
17 .460.»0é0. But the County’s lawsuit alleged that ﬂié Club had expanded outside its
ﬁonconfonm'ng use right, déveloped the land without proper permits, .and operated the range ina
manner that constituted a nuisance. Those alleged conditions are all Within ’chg Club’s con%:rél.
The County’s sale of the land even for the purpose of faoﬂitaﬁng the 'Club’s continued existence

does not prevent the County from insisting that it be operated in a manner consistent with the

d.  Extrinsic Bvidence
The Club argues that extrinsic evidence demonstrated that the Co:unty intended to resolve
all land use issues at the Club’s propérty by the terms of the deed. Tﬁe Club claims that (1) the
County’s staternents in conjunction with the deed were an expression of its intent to approve and
ratify any pdtentially_ actionable existing coﬁditiom on the prb‘perty, and.(2) the County’s

knowledge of potential issues involving the Club shows that the County intended to settle or

- waive those issues with the deed, 'We hold that the record supports the trial court’s factual

findings.

36

Abp. No. 1



Consol. Nos, 43076-2-11 / 43243-9-11

The Club relies on four pieces of extrinsic evidénce. First, the minutes and recordings of

" the Board’s meeting include statements by a county official and two county commiissioners in

support of the Jand sale §o that its existing use as & shooting range may comtinue. Second, a

Board resolution supported the Club’s conunued shooting range operatlon and stated that it is “in

the best economic interest of the County to prowde that [the Club] continue to operate Wlﬂl full

" control over the property on which it is located.” CP at 858. Third, a letter from one of the

county commissjoners entered into the publictecord stated that the Board eaﬂier had assured a
state agency (thaf was considering providing grant funds to the Club), that the “[Club] and its
improvements were not at odds with the County’s long-term interest inthe property.” CP at
3793. Fourth, the evidence shows that at the time ﬂ;C deed Was e;ceguted the Cdunty was aware
of ﬁossible eﬁsting permitting violations, unlawful éxpansion, and complaints' from neighbors
about the Club.

" However, the trial court’s findings show that it considered this evidence and concluded

erroneously found that “[the only evidencé prodﬁced at trial to discern the County’s intent at the
time of the 2009 Bargain and Sale Deed was the deed itself” CP 4058,i because the Club
produced substantial evidence beaﬁng on the County”’s intent and t,he_ trial court failed to consider
it. But we interpret the couﬁ’s factual finding to mean that the trial court cbnéidered tﬁe deed as
the only credible evidence oi; the County’s intent. The finding cannot be read to mean that the
deed was the only evidence produced because it is clear that the jtrial court did consider other

evidence bearing on the parties’ intent.
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After considering the extrinsic evidence, the_trial court found that (1) the Board’s minutes
and recordings do not reveal an intent to settle disputed claims or land use decisions or land use
status at the property, and (2) the parties did not negotiate for the resolution of potential civil
. violations of the Code at the property or to resolve the propért_y’s land use status.!! The trial -

' court also made an unchallenged factual finding that the deed does not identify or address any
'then-éxisting disputes between the Club and County. The Club disagrees with these findings, but
the weight given to certain evidence is Wlﬂlm the trial court’s discretion.

In essence, the Club is asking us to substitute our view of the evidence for the trial court’s
findings. That is not our role.

[Wlhere a trial court finds that evidence is insufficient to persuade it that something

occurred, an appellate court is simply not permltted to reweigh the evidence and

come to a contrary finding. It invades the province of'the trial court for an appellate

court to find compelling that which the trial court found unpersuasive. Yet, that is

‘what appellant wants this court to do. There was conflicting evidence in this case.

The trial judge weighed that conflicting ev1dence and chose which of 11: to believe.
That is the end of the story.

Balev. Allison, 173 Wh. App. 435, 458, 204 P.3d 789 (2013) (quoting Quinn v, Cherry Lane

Auto Plaza, Inc., 153 Wn. App. 710, 717, 225 P.3d266 (2009)) (emphasis omitted).
Accordingly, we reject{he Club’s argument that extrinsic evidence supports its interpretation of

the deed langnage.

11 The County argues that these findings of fact should be treated as verities because the Club did

not assign error to them in its initial brief and fails to assign error to the trial court’s failure to
adopt any of its proposed findings. RAP 10.3(g), 10.4. However, the County acknowledges and
responds to the findings of fact that the Club disputes in the body of its brief — findings 23, 35,
26, and 57. Although the Club violated RAP 10.3(g), we exercise our discretion to waive the
Club’s failure to strictly comply with the procedural rules. See Inre Dzsczplznary Proceedzng.s'
Against Conteli, 175 Wn.2d 134, 144, 284 P.3d. 724 (2012). '
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3. Estoppel Defense
The Club assigns error to the trial court’s denial of its equitable estoppel defense.
Apparently ﬂle Club contends that the County is estopped from asserting all of its claims. We

need not decide whether the County should be estopped from seeking termination of the Club’s

-nonconforming use becanse we hold below that termination is not an appropriate remedy for the

Club’s allegedly prohibited activities. But we disagree that estoppél applies to the County’s
other claims.
" Equitable estoppel against a governmental entity reciuires a party to prove five elements
by clear and convincing evidence:
(1) a statement, admission, or act by the party to be estopped, which is inconéistant
with its later claims; (2) the asserting party acted in reliance upon the statement or
action; (3) injury would result to the asserting party if the other party were allowed
to repudiate its prior statement or action; (4) estoppel is ‘necessary to prevent a

manifest injustice’; and (5) estoppel will not impair governmental functions.

Silverstreak, Inc. y. Dep't of Labor & Indus., 159 Wn.2d 868, 887, 154 P.3d 891 (2007) (guoting

Kraﬁafevéky V. Dép’z‘ of Sbc. & Healz‘h .Serﬁs., 122 ~.\?A‘\fln'.Zd ';38, ;743,. 863 P.Qd 535 (1993)) o

“Whether equitable; relief is appropriate is a question of law. Niemann v. Vaughn Cmty. Church,
154 Wn.2d 365, 374, 113 P.3d 463 (2005),

The Club’s estoppel defense is not viable because the County’s enforcement of its Code
and nuisance law is not inconsistent with its earlier position. The Cou:nty’; general suppoﬁ for
the shooting range’s continued existence is not incon_sistent with its current insistence that the
range conform to development permitting requirements and operate in a manner not constituting
anuisance. Moreover, the County’s enforcement of its z_oning code and nuisance law is a

government function. See City of Mercer Island v. Steinmann, 9 Wa. App. 479, 482,'5 13P.2d
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80 (1973). Ifthe County was estopped from enforcing those laws, it would certainly impair
governmental finctions. Finally, estoppel is not required to prevent manifest injustice here,
especially because the Club’s allegation of the County’s inconsistency is tenuous.

The Club has failed to prove the essential elements of estoppel. We hold thét the frial -

- court did not err in rejecting the Club’s estoppel defense.

REMEDY FOR THE CLUB'S UA'IL,?WFU'L USE
A, TERMINATION OF NONCONFORMING USE
The Club argues that the trial court erred in conciuding that an unlawful expansion of the
Club’s nonconforming vse, uﬁpermitted development activities, aﬁd qulic nuisan;:e activitie;é

terminated the Club’s legal nonconforming use of the property as a shooting range. As aresult,

the Club argues that the trial court erred.in issuing a permanent injunction shutting down the

shooting range until the Club obtains a conditional use permit. We agree, and hold that the

termination of the Clb’s nonconforming use is not the appropriate remedy for its unlawful uses.

e StandardofRevleW e e e s
Injunctive relief isan equitablé remedy, and we review a trial court’s decision to grant an
injuncﬁoz.;l and the terms of that injunction for an abuse of discretion. Early Dawn Estates, 173
W App. at 789. However, whether fermination of a property’s nonconforming use is an
‘appropriate remedy for unlawful 1'Jse’s of that property is a quéstion of law, which we r.e%fiew de
novo. See King County DDES, 177 Wn.2d at 643 (reiterating that legal questions “are reviewed
de novo.”). If-termination of the nonconforming use is an appropriate remedy as a matter of law;

we apply the abuse of discretion standard in reviewing the trial court’s decision to select that ;

- remedy. .
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2. Kitsap Coun‘cy Code
 The KCC chapter on nonconfomung uses, KCC 17.460. 010 allows nonconformmg uses
to eonhnue until they are e removed or discontinued. KCC 17.460.020 further states thata
nonconforming use may be continued as long as it is “otherwise lawful.” The County argues that
this of&inaﬁce a]lews termination of the Club’s operation asa shooting range because the Club’s
*unlawful expansion, permitting violations, and/or nuisance prevents the nonconforming use from
being “otherwise lawful,” We disagree Wi:ﬂl the County’s iﬁterpretation of the Code.
First, based on the plain laﬁguage of the Code itis the noncopfonning use that must
remain lawful. KXCC 17.460.020. A “use” of land means “the nature of oceupandy, type of
activity or character .and form of improvements to which land is devofed.’i KCC17.110.730.
The Club’s use of the properfy is as a shooting range. Therefore, the question emder KCC
17.460.020 is 'Whether a shooting range is alawiul use of the Club’s property (other than the fact

it does not conform to zoning iegulations), not whether specific activities at the'range are

unlawful. For instance, termination of the Club’s noneonfereamg use J'navj be an eppfopfiafe I

remedjr under KCC 17.460.020 if that use worild not be allowed to continue under any
' cireumstanees sﬁch as if the Ceunty orthe State passed a law prohibitiﬁg all shooting ranges.
But here the use of the Club’s property asa shootmg range remains lawful and therefore any
 unlawful expansmn of use, permitting violations, or nuisance activities cannot trigger -
| termination of the otherwise lawfiil nonconforrmng use.

Second the penalty and enforcement provisions of the Code do not.support a terrmnatlon
remedy KCC 17 530, 020 Whlch isa secﬁon entfded “penal’tles” in the enforcement chapter of

the zoning mle provides that violation of any prowsmn of the Zoning ’aﬂe constitutes a civil -
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infraction and that the County may seek civil penalties. There-is no mention of forced
termination of an existing nonconforming use based on a Code violation. And the Code

expressly 'provides for a less'drastic remedy. KCC 17.530.050, which also is within the

. enforcement chapter, provides that “the director may accept & written assurance of

discontinuance of any act in violation of this title from any person who has .engaged in such ac{.”
In support of this position, we note that the County’s chief building official Jeffrey Rowe
testified that the Code allows a land(;wner‘to get back into oonformi\ty by reb:aciﬁg a prohiBited
expansi'on, enlargement, or change of use. ~ !

Specifically regarding nuisance, XCC 17.530.030 provides that any pe;son may bring an
actionto abate a nuisance. But there isno aﬁthority sup_portiné aproposition that an activity on
property that constitutes a nuisance operates to terminate tﬁat property’s -nonconforming use
status. |

Third, the County’s interpretation allowing any expansion of usé, permitting violaﬁo.n, or
nﬁisance activify to A’Eé'rm.jlliéte a nondoﬁforrﬁjﬁg. ﬁée ii}ould ewscerate the value and protecﬁdﬁ
provided by a legal noﬁconfofming use. Noncouforming use status would have little value if an
expansion of that use would ;;revent the owner from continuing the lawful use in place before the

expansion. And this would be contrary to the Code’s stated purpose in KCC 17.460.010: to

.permit nonconforming uses to continue.

We hold that the Code does not provide for a termination remedy for Code violations or

unlawful expansion of nonconforming uses.

)
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2. CommonLaw

The common law also does not support the m‘iai court’s remedy. We héve foundno
Washington case' hol&i'ng that an unlawful expansion of a nonconformﬁng use, permitting
Violaﬁons, or nuiéance activities terminatés a nonconforming use. Further, no 'Washington case
has even suggested such'a remedy.  In Keller, the plaintiffs challenged as unlax.nﬂll.‘ 1':he

enlargement of a chlorine manufacturing facility that was a nonconforming use. 92 Wn.2d at

" 728-29. Although the Supréme Court did not s;;eciﬁcally address the remedy for an unlawful

expansion, it gave no indication that the entire facility could be shut down if the enlargement

constituted an unlawful expansion.

Courtsin other jurisdictions have concluded that in the absence of statutory authority, an
unlawful expansion of a nonconforming use does not operate to terminate that use. Dierberg v.
Bd. of Zoning Adjustment of St. Charles County, 869 S5.W.2d 865, 870 (Mo. App. 1994); Garcia

v. Holze, 94 A.D.2d 759, 462 N.Y.S.2d 700, 703 (1983). Ins’_tead, the remedy is to discontinue

the activitics that exceed the lawful nonconforming use., See Dierberg, 869 S.W2d at870. . -

Simﬂéﬂy, 1o ‘Washington c;jm’c has held that permitting violations associated with a
nonconforming useterminates that use. In Rhod-d-Zalea, the Supreme Court held that the owner
of a peat mine operated as a ndziconfomﬁng use had violategl pérmifctljng requirements for grading
activities. 136 Wn. 2d at 19-20. Again the court did no.’r. specifically address. the remedy for this
violation, b’;lt did not even suggest that the failure to obtain required permits would allow .
termination of the mining operation.

And no Washington court has held.that puisance acﬁvitie‘s associatgd with a

nonconforming use terminate that use. Historically, public nuisances were prosecuted only

i
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criminally (fine or jail time), Eut in more modern times I-egislatorsvhave enacte@ measures
emphasizing abatément of the nuisance over assessing criminal ﬁenalties. 8 THOMPSON ON REAL
PROPERTY, SECOND TﬁOMAs EDITION § 73.08(d), at 479-80 (David A, i‘homas ed. 2013). See
also RCW 7.48.200 (providing that .“[t]he remedies against a public nt;isance hare: Indictment of
information, a civil action, or abatement™). ' '

3. Appropriéte Remedy

We hold th;f[ termination of the Club’s nonconforming use status is'not the proper
remedy even though the Club did expand its use, engage in unpermitted development activities,
and engage in activities that constitﬁte anuisance. Neither the Code nor Washington authority
supports this remedy, and such a 'r.eme'd'y would imperr‘nissibly'interfere with legal’

nonconforming uses.

S

In order to implement its conclusion that the Club’s nonconforming use had terminated,

the trial court issued an injunction enjoining the Club from operating a shooting range on its

property until it obtained a conditional uée peﬁbﬁ fgf aimvatérecrea’uonalfacﬂﬁy 6r“s"0>1-r'1'é—6£1'1‘e£ S

authorized use. We vacate this injunction because it is based oﬁ an incorrect cénclusion‘that the.
nonconforming use was terminated.

The api)ropfiate remedy for the Club’s expansion of its nonconforming use must reflect
the fact that some change in use — “intensiﬁf‘:ation” - is allowed and only “expansion”is -

unlawful. For the permitting violations, the Code provides the appropriate remedies for the

Club’s permitting violations. See KCC 12.32.010, .040, .050; KCC 19.100.165. We address the

appropriate remedy for public nuisance in the section below.
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We remand to the trial court to determine the appropﬁate remedies for the Club’s
expansion of its nonconforming use and the Club’s permitting violations.
B. REMEDY FOR PUBLIC NUISANCE

The trial court issued a second permanent injuﬁoﬁon designed to abate the public
_nuisanqé condiﬁoné at the Club’s property, which prohibitegi the use of J.;ully automatic firearms,
rifles of greater than 1:_'10mina1 .30 caliber, exploding targets and cannons, and use of the property
as an outdoor shooting range before 9:00 AM or after 7:60 PM. I;.lne Club argues that the court
erred in entering the injunction because the activities énjoined do not necessarily constifitte a
nuisance, and therefore the injunction re_présénts the trial court’s atbitrary opinions rtegarding
how a shooting range should be (;parafted. Wé disagree. .

. The trial court had the le gal authority to gnt—er an injunction designed to abate a public

nuisance under both RCW 7.48.200 and KCC 17.53Q.03 0. Therefore, the c?nly issue 1s whether

the terms of the injunction were appropriate. Injunctive relief is an equitable remedy, and we

- review a frial cour’s décision o érant an lxgunctlon and the térms of that 1munc:c10n for an abuse

of discretion. Early Dawn Estates, 173 Wn. App. at 789. An abuse of discretion occurs when
the trial court’s decision is manifestly unreasonable or is exercised on untenable grounds or for

untenable reasons. Recreational Equip., 165 Wr. App. at 559. We will not reweigh the trial

* court’s equitable considerations. Recreational Equip., 165 Wn. App. at 565.

Here, the trial court’s findings are supported by substantial evidence and those findings support
its discretionary determination that it should grant equitable relief. Therefore, we hold that the

trial court did not abuse its discretion in issuing this' injunction &s a remedy for the Club’s
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nuisance activities. The Hmitaﬁon of the activities is reasonably relat'ed to the ﬁoiseLrelated
nuisance and possibly to the safety-related nuisance. | | |

The A‘m'.al court also issued a warrant of abatiement, with terms to be determined at a later
hearing, The Club argues that this warrant of abatement was issued in error because it fails to se’;
‘forth the conditions of abatement, However, the frial court had stafutory authority to iésue the’
warrant of aba;tement, and under the circumstances it was not inappropriate to defer entry of
specific details.

o ISSUES RAISED ONLY BI"AMYCUS.' BRIEFS

Two amicus briefs raise additional arguments against terminating the Club’s
nonconforming use right. The Kitsap Coﬁnt_y Alliance of Property Owners argues that
substantive dﬁe process rights prevents the Codé from bei_ﬁg interpreted to tefn;hlate the Club’s
nonconforming use right. And the National Rifle Association argues that such a remedy violates
the Second Amendment. Neither of these issues was raised at thp trial court or in the parties’

~ appellate briefs.
“We do not m;ed to oonsiéier the arguments raised solely by.amici. See, e.g., State v:

Hirschfélder, 170 Wn.2d 536, 552, 242 P.3d 876 (2010) (céu:rts “need not address issues raised
only by amwf’) State v. Jorden, 160 Wn. Zd 121, 128 0.5,156 P.3d 893 (2007) (court is “not
bound fo con31der argument raised only by am101”) Moreover because we hold that termination "
of the Club’s nonconforming right was error, there is no need to consider these constitutional

' arguments, We refrain from deciding constitutional issues if the case can be decided on non-
constitutional grounds. Isla Verde Int’l. Hoidings, Inc,v. City of Camas, 146 ‘Wn.2d 740, 752,

49 P.3d 867 (2002)..
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CONCLUSION

We affirm the frial court’s rulings that (1) the Club’s commercial use of the property and

dramatically increased noise levels constitute an impermissible expansion of its nonconforming

use; (2) the Club’s development work unlawfully violatéd various County land use permitting
requirements; and (3) the excessive noise, unsafe conditions, and unpermitted d_evelopment work
constituted a public ﬁu’isance. We revers.e the trial court’s ruling that increased hours of
operation constitute an expansion of its nonconforming use.

Regarding the remedy for tﬁe Club’s. unlawful .activities; we reverse the trial court’;
ruling that termination of the Club’s nonconforming use status as a shooting r‘ange‘is a proper
remedy. .We vacate the trial court’s injunction enj oining the property’s use as a shooting range.
But we affirm the trial courf",s injonction limiting certain activities at the Club in order to abate
the Club’s nuisance activities. Wé remand for the trial court to determine the appfopriate remedy

for the Club’s expansion of its nonconforming use and permitting violations.

‘We concur:

DHANSON, C.J. v

bl T

MELNICK,T. .o
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Findings of Fact, Conclusions of
Law and Orders (Feb. 9, 2012)
Kitsap County v. Kitsap Rifle and Revolver Club,
Pierce County Superior Court
Cause No. 10-2-12913-3



AN

10-2-12913-3 37971205

FILED
DEPT. 14

IN OPEN COUR
FEB 09 2012

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

KITSAP COUNTY, a political subdivision of the
State of Washington,

Plaintiff,
V.

KITSAP RIFLE AND REVOLVER CLUB, a not-
for-profit corporation registered in the State of
Washington, and JOHN DOES and JANE ROES
[-XX, inclusive,

Defendants,

and,

IN THE MATTER OF NUISANCE AND
UNPERMITTED CONDITIONS LOCATED AT
One 72-acre parcel identified by Kitsap County
Tax Parcel ID No. 362501-4-002-1006 with street
address 4900 Seabeck Highway NW, Bremerton
Washington.

NO. 10-2-12913-3

FINDINGS OF FACT, CONCLUSIONS
OF LAW AND ORDERS

THIS MATTER having come on regularly for trial before the undersigned Judge of the

above-entitled Court, and the matter having been tried to the bench; presentation of preliminary

motions and evidence commenced on September 28, 2011 and concluded on October 27, 2011;

the Court allowed submission of written closing arguments and submissions of Findings of Fact

4052
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and Conclusions of Law no later than 9:00 a.m. on November 7, 2011. The parties’ briefs and
proposed Findings of Fact were received timely; the parties appeared through their attorneys of
record Neil Wachter and Jennine Christensen for the Plaintiff and Brian Chenoweth and Brooks
Foster for the Defendant; and the Court considered the motions, briefing, testimony of witnesses,
argument of counsel, proposed Findings of Fact and Conclusions of Law, and the records and
files herein, and being fully advised in the premises, now, therefore, makes the following

findings of fact, conclusions of law and orders, which shall remain in effect until further order of

this court:
I. FINDINGS OF FACT
JURISDICTION
L. All events cited in these Findings took place in unincorporated Kitsap County,

Washington, except where noted. Port Orchard is the county seat for Kitsap County, and
references to official action by the Kitsap County Board of County Commissioners (“BOCC”) or
to meetings or BOCC proceedings at the Kitsap County Administration Building refer to events
at County facilities located in Port Orchard, except where noted to the contrary.

2. On October 22, 2010, the Court denied defendant Kitsap Rifle and Revolver
Club’s motion to change venue in this action, finding that the Pierce County Superior Court has
jurisdiction over the parties and is the proper venue for the action pursuant to RCW 2.08.010 and
RCW 36.01.050. The Court denied the motion without prejudice, and the defendant did not
renew its motion.

PARTIES

3. Plaintiff Kitsap County (“County”) is a municipal corporation in and is a political

subdivision of the State of Washington.
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4. Defendant Kitsap Rifle and Revolver Club (“KRRC” or “the Club”, more
particularly described below) is a Washington non-profit corporation and is the owner of record
of the subject property, which is located at 4900 Seabeck Highway N'W, Bremerton, Washington
(hereinafter referred to as the “Property”) and more particularly described as:

36251W

PART OF THE SOUTHWEST QUARTER OF THE SOUTHEAST QUARTER

AND PART OF THE SOUTHEAST QUARTER OF THE SOUTHWEST QUARTER,

SECTION 36, TOWNSHIP 25 NORTH, RANGE 1 WEST, W.M,, KITSAP COUNTY,
WASHINGTON, LYING NORTHERLY OF THE NORTH LINES OF AN EASEMENT

FOR RIGHT OF WAY FOR ROAD GRANTED TO KITSAP COUNTY ON DECEMBER 7,

1929, UNDER APPLICATION NO. 1320, SAID ROAD BEING AS SHOWN ON THE

REGULATION PLAT THEREOF ON FILE IN THE OFFICE OF THE COMMISSIONERS

OF PUBLIC LANDS AT OLYMPIA, WASHINGTON. ******[]MPROVEMENTS
CARRIED UNDER TAX PARCEL NO. 362501-2-002-1000%*****

5. Defendant Sharon Carter (d/b/a “National F iréarms Institute™) was dismissed
from this action on February 14, 2011 upon Plaintiff’s motion. No other defendants have been
named.

KRRC

6. Defendant Kitsap Rifle and Revolver Club (the “Club” or “KRRC”) is a non-
profit organization founded by charter on November 11, 1926 for “sport and national defense.”
Exhibits 475-76. It was later incorporated in 1986. Exhibit 271.

7. From its inception, the Club occupied the 72-acre parcel (the “Property”)
identified above. For many decades, the Club leased the Property from the Washington State
Department of Natural Resources (“DNR™). Exhibits 135-36.

8. The Property consists of approximately 72 acres, including approximately eight
acres of active or intensive use and occupancy containing the Club’s improvements, roads,

parking areas, open shooting areas, targets, storage areas, and associated infrastructure

App. No. 2
4054



(“Historical Eight Acres”). Exhibits 135-36, 438, 486. The remaining acreage consists of
timberlands, wetlands and similar resource-oriented lands passively utilized by the Club to
provide buffer and safety zones for the Club’s shooting range. Id.
ZONING

9. The property is zoned “rural wooded” under Kitsap County Code Chapter 17.301.
The Property has had this same essential zoning designation since before the year 1993.

10. On September 7, 1993, then-BOCC Chair Wyn Granlund authored a letter to the
four shooting ranges in unincorporated Kitsap County at the time, stating that the County
recognized each as “grandfathered.” Exhibit 315.

THE SUBJECT PROPERTY - OWNERSHIP, . EASES AND DNR USES

11.  Until June 18, 2009, the 72-acre subject property was owned by the State of
Washington Department of Natural Resources (“DNR”). DNR owned several contiguous parcels
to the north of the subject property, and managed parts of these contiguous properties and parts
of the subject property for timber harvesting. DNR leased the Property to KRRC under a series
of lease agreements, the two most recent of which were admitted into evidence. Exhibits 135
and 136. The lease agreements recite that eight acres of the property are for use by the Club as a
shooting range and that the remaining 64.4 acres are for use as a “buffer”. The lease agreements
do not identify the specific boundaries of these respective areas. Id.

12.  Prior to the instant litigation, the eight acres of the property claimed by KRRC to
be its “historic use” area had not been surveyed by a professional surveyor or otherwise

specifically defined.
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13.  Over the decades of its ownership of the Property and adjacent properties, DNR
periodically conducted timber harvesting and replanting. The most recent DNR timber harvest
on the Property was in approximately 1991, when the eastern portions of the Property were clear-
cut and successfully replanted.

14, On June 18, 2009, deeds were recorded with the Kitsap County Assessor’s Office
transferring the Property first from the State of Washington to Kitsap County and immediately
thereafter from Kitsap County to KRRC. The first deed was a quit claim deed transferring DNR
land including the Property from the State to the County, Exhibit 146. The second deed was a
bargain and sale deed (“2009 Deed”) transferring the Property from the County to KRRC.
Exhibit 147 (attached to these Findings of Fact).

15.  For purposes of these factual findings, the Court will use the names the Club has
given to shooting areas at the Property, which include a rifle range, a pistol range, and shooting
bays 1-11 as depicted in Exhibits 251 and 251A (June 2010 Google earth imagery). The well
house referenced in testimony is located between Bays 4 and 5 and the “boat launch” area
referenced in testimony is west of Bay 8.

PROPERTY TRANSFER

16.  For several years dating back to the 1990°s, Kitsap County sought to acquire
property in Central Kitsap County to be developed into a large greenbelt or parkland area. Prior
to 2009, Kitsap County acquired several large parcels in Kitsap County for use in a potential
“land swap” with the State DNR. DNR owned several large parcels including the Subject
Property, which were the object of the County’s proposed transaction (“DNR parcels™).

17.  Inearly 2009, negotiations with the State reached a stage when the DNR and the

County began to discuss specific terms of the contemplated transaction. DNR informed the
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County that it would be deeding the DNR parcels including the subject property to Kitsap
County, so that the County would take over DNR’s position as landlord to KRRC.

18.  KRRC became aware that the County could become the Club’s landlord as a
result of the land swap and became concerned that the County might exercise a “highest and best
use” clause in the lease agreementé between the Club and DNR, so as to end the Club’s use of
the Property for shooting range purposes.

19.  In March 2009, Club officials met with County officials including Commissioner
Josh Brown, in an effort to secure the County’s agreement to amend the lease agreement to
remove the highest and best use clause. Soon after, the County and Club began discussing
whether the County should instead deed the property to KRRC. KRRC very much wanted to
own the property on which its shooting range was located and Kitsap County was not interested
in owning the Property due to concern over potential heavy metals contamination of the Property
from its use as a shooting range for several decades.

20.  In April and May 2009, Club officers and club member/attorney Regina Taylor
negotiated with Kitsap County staff members, including Matt Keough of the County Parks
Department and Deputy Prosecuting Attorney Kevin Howell of the County Prosecutor’s Office
Civil Division. A bargain and sale deed was drafted by Mr. Howell, and the parties exchanged
revisions of the deed until they agreed upon the deed’s final terms.

21.  Atthe County’s request, certified appraiser Steven Shapiro conducted an
appraisal of the KRRC property, which he pﬁblished as a “supplemental appraisal report” dated
May 5, 2009. Exhibit 279. This appraisal report presumed that the Property was lead-
contaminated and that a $2-3 million cleanup may be required for the property. The appraisal

report valued the Property at $0, based upon its continued use for shooting range purposes and
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the potential costs of environmental cleanup. The appraisal did not split out values to be
assigned to the “historic use” and “buffer” areas of the Property.

22.  OnMay 11, 2009, the BOCC voted on and approved the sale of the Property from
Kitsap County to the Club, pursuant to the terms of the 2009 Deed. Exhibit 147 (attached). The
County did not announce or conduct a sale of the Property at public auction pursuant to Chapter
36.34 RCW because the County and KRRC relied upon the value from Mr. Shapiro’s
supplemental appraisal report.

23.  The minutes and recordings of BOCC meetings on and around May 11, 2009 do
not reveal an intent to settle disputed claims or land use status at the Property.

24.  Atthe time of the property transaction, Kitsap County had no plan to pursue a
later civil enforcement or an action based upon land use changes or site development permitting.

25.  During the negotiation for the property transaction, the parties did not negotiate
for the resolution of potential civil violations of the Kitsap County Code at the Property and the
parties did not negotiate to resolve the Property’s land use status.

THE BARGAIN AND SALE DEED

26.  The only evidence produced at trial to discern the County’s intent at the time of
the 2009 Bargain and Sale Deed was the deed itself. While the Club argues in closing that . . .
the Commissioners decided to support the Club. . ..” (KRRC’s Brief on closing Arguments, p.3),
the Commissioners were not called as witnesses in the case and the parties’ intent is gleaned
from the four corners of the document. (Exhibit 147).

27.  The deed does not identify nor address any then-existing disputes between the
Club and the County, other than responsibility for and indemnification regarding environmental

issues and injuries or death of persons due to actions on the range.
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28. By virtue of the deed, the County did not release the Club from current or future
actions brought under public nuisance or violation of County codes or violation of its historical
and legal nonconforming uses.

PROPERTY USAGE - 1993 AND PRIOR

29.  For several decades prior to 1993, the Club operated a rifle range and a pistol
range at the Property. As of 1993, the pistol range consisted of a south-to-north oriented
shooting area defined by a shooting shed on its south end and a back stop on the north end and
the rifle range consisted of a southwest-to-northeast oriented shooting area defined by a shooting
shed on its southwest end and a series of backstops going out as far as 150 yards to the northeast.
As of 1993, the developed portions of the Property consisted of the rifle range, the pistol range,
and cleared areas between these ranges, as seen in a 1994 aerial photograph (Exhibit 8). During
and before 1993, the Club’s members and users participated in shooting activities in wooded or
semi-wooded areas of the Property, on the periphery of the pistol and rifle ranges and within its
claimed eight-acre “historic use” area.

30.  Asof 1993, shooting occurred at the Property during daylight hours only.
Shooting at the Property occurred only occasionally, and usually on weekends and during the fall
“sight-~in” season for hunters.

SITE DEVELOPMENT AT THE PROPERTY

31.  OnJuly 10, 1996, the Kitsap County Department of Community Development
(“DCD”) received from KRRC a “Pre-Application Conference Request” form, which was
admitted as Exhibit 134. Under “project name”, KRRC listed “Range Development — Phase I

and under “proposed use”, KRRC stated:
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“Due to 50C-1993, KRRC is forced to enhance its operations and become more available
to the general public. Phase [ will include a water and septic system(s), a class
room/community facility and a 200 meter rifle line. Material will not be removed from
the premissis [sic]; it will be utilized for safety berms and acoustical baffeling [sic].
These enhancements will allow KRRC to generate a profit to be shared with the State
School Trust (DNR). Local business will also profit from sportsmen visiting the area to
attend our rich sporting events.”

32.  There is no evidence of application by the Club or by DNR or by any agent of
either, for any county permits or authorizations before or after the Club’s 1996 pre-application
conference request, other than a pre-application meeting request submitted by the Club in 2005
(discussed below) and a County building permit for construction of an ADA ramp serving the
rifle line shelter in 2008 or 2009.

33.  From approximately 1996 forward, the Club undertook a process of developing
portions of its claimed “historic eight acres”, clearing, grading and sometimes excavating
wooded or semi-wooded areas to create “shooting bays” bounded on at least three sides by
earthen berms and backstops. Aerial photography allowed the Court to see snapshots of the
expansion of shooting areas defined by earthen berms and backstops and verify testimony of the
time line of development: 2001 imagery (Exhibits 9 and 16A) depicts the range as consisting of
the pistol and rifle ranges, and shooting bays at the locations of present-day Bays 1, 2, 3, 9, 10
and 11. Comparing the 2001 imagery with March 2005 imagery (Exhibit 10), no new shooting
bays were established during that interval. “Birds Eye” aerial imagery from the MS Bing
website from an unspecified date later in 2005 provided the clearest evidence of the state of
development at the Property (Exhibits 462, 544, 545, 546, 547), which included clearing and
grading work performed in the eastern portion of the Property after the March 2005 imagery.

(See discussion below under the subject of the proposed 300 meter range). June 2006 and
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August 2006 imagé}y (Exhibits 11 and 12) reveals clearing and grading to create a new shooting
bay at the location of present-day Bay 7. February 2007 imagery (Exhibit 13) reveals clearing
and grading work to create new shooting bays at the locations of present-day Bay 8 and present-
day Bay 6, and reveals clearing to the west of Bays 7 and 8 to accommodate a storage unit or
trailer at that location. Febrqary 2007 imagery also reveals that the Club extended a berm along
the north side of the rifle range and extended the length of the rifle range by clearing, grading
and excavating into the hillside to the northeast of that range. April 2009 imagery (Exhibit 14)
reveals establishment of a new shooting bay, Bay 4, and enlargement of Bay 7. May 2010
imagery (Exhibit 15) reveals establishment of a new shooting bay, Bay 5, enlargement of Bay 6,
and additional clearing to the west of Bays 8 and 7 up to the edge of a seasonal pond (the
easternmost of two ponds delineated as Wetlénds on club property, discussed below).

34.  Bay 6, Bay 7 and the northeast end of the rifle range are each cut into hillsides,
creating “cut slopes” each in excess of five feet in height and a slope ratio of three to one. The
excavation work performed to create Bay 6 and Bay 7 and to extend the rifle range to the
northeast required excavation significantly in excess of 150 cubic yards of material at each
location. The excavation work into the hillside for Bay 7 took place in phases after 2005 and
before April 2009. The excavation work into the hillside for Bay 6 took place in phases between
August 2006 and May 2010, and the excavation work at Bay 6 between April 2009 and May
2010 required excavation in excess of 150 cubic yards of material. The excavation work into the
hillside at the northeast end of the rifle range took place between August 2006 and February

2007.
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35.  One of the earthen berms constructed after February 2007 is a continuous berm
that separates Bay 4 and Bay 5 and other developed areas on the Property from the Property’s
undeveloped areas to the north and west. Starting at the northeast corner of Bay 3, this berm
runs to the east to define the northern edge of Bay 4, then turns northeast and curves around a
cleared area used for storage around the Property’s well house, and then turns north to form the
western and northern edges of Bay 5. This berm was constructed in phases after February 2007,
and the part of this berm forming the western and northern edges of Bay 5 was constructed
between April 2009 and May 2010. This latter phase of the berm’s construction between April
2009 and May 2010 required movement of more than 150 cubic yards of material. This berm
also is more than five feet in height and has a slope ratio of greater than three to one.

36.  For each hillside into which there was excavation and creation of cut slopes at the
Property, there were no applications for County permits or authorizations, and no erosion or
slope maintenance plans were submitted to or reviewed by the County. For each location on the
Property where clearing, grading, and/or excavation occurred, there were no applications made
for County permits such as grading permits or site development activity permits.

37. Over the years, the Club used native materials from the Property to form berms
and backstops for shooting areas, usually consisting of the spoils from excavating into hillsides
on the Property.

38.  There is no fence around the active shooting areas of the Property to keep out or

discourage unauthorized range users.

SITE DEVELOPMENT AT THE PROPERTY - 300 METER RANGE

39.  In approximately 2003, KRRC began the process of applying to the State of

Washington Interagency Committee for Outdoor Recreation (“IAC”) for a grant to be used for
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improving the range facilities. KRRC identified the project as a “range reorientation” project to
build a rifle range that did not have its “back” to the Seabeck Highway.

40.  InMarch of 2005, DCD received complaints that KRRC was conducting large
scale earthwork activities and that the noise from shooting activities from the range had
substantially increased. The area in which earth-moving activities took place is a large
rectangular area in the eastern portion of the Property, with a north-south orientation. This area
would become known as the proposed “300 meter range”, and it is clearly visible in each aerial
image post-dating March 2005. In March of 2005, DCD staff visited the 300 meter range area
and observed “brushing” or vegetation clearing that appeared to be exploratory in nature,

41.  In April of 2005, DCD staff visited the 300 meter range and discovered recent
earthwork including grading, trenching, surface water diversion, and vegetation removal
including logging of trees that had been replanted after DNR’s 1991 timber harvest. The entire
area of the cleared 300 meter range was at least 2.85 acres and the volume of excavated and
graded soil was greater than 150 cubic yards.

42.  DCD staff issued an oral “stop work” directive to the Club, with which the Club
complied. DCD recommended to the Club that it request a pre-application meeting to discuss
various permits and authorizations that would be required in order to proceed with the project.

43,  KRRC submitted a “pre-application meeting request” to DCD on May 12, 2005
along with a cover letter from the Club president and conceptual drawings of the proposed
project (Exhibits 138 and 272). The letter stated that the range re-alignment project was “not an
expansion of the current facilities.”

44, On June 21, 2005, KRRC officers met with DCD staff, including DCD

representing disciplines of code enforcement, land use and planning, site development and

12

App. No. 2
4063



critical areas. County staff informed KRRC that the Club needed to apply for a Conditional Use
Permit (“CUP”) per Kitsap County Code Title 17 because the site work in the 300 meter range
area constituted a change in or expansion of the Club’s land uses of the property. County staff
also informed the Club that it would need to apply for other permits for its work, including a site
development activity permit per Kitsap County Code Title 12. County staff identified several
areas of concern, which were memorialized in a follow-up letter from the County to the Club
dated August 18, 2005 (Exhibit 140).

45.  Later in 2005 and in the first half of 2006, the Club asked the County to
reconsider its stance that the Club was required to apply for a CUP in order to continue operating
a shooting range on the Property. The County did not change its position. Nor did the County
issue a notice of code violation or a notice informing the Club that it had made an administrative
determination pursuant to the County’s nonconforming use ordinance, KCC Chapter 17.460.

46.  Inthe summer of 2006, KRRC abandoned its plans to develop the 300 meter
range and re-directed its efforts and the grant money toward improvements of infrastructure in its
existing range.

47.  DCD staff persons visited the Property on at least three occasions during 2005,
and on at least one occasion walked through the developed shooting areas en route to and from
the 300 meter range area.

48.  In approximately 2007, the Club replanted the 300 meter range with several
hundred Douglas fir trees, and believed that by so doing it was satisfying the requirements of the
landowner, DNR. The Club did not develop any formal plan for the replanting and care of the

new trees. All of the new trees died, and today the 300 meter range continues to be devoid of any

trees.
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49.  The 300 meter range has been and continues to be used for storage of target
stands, barrels, props and building materials, as confirmed by photographs taken during the
County’s January 2011 discovery site visits to the Property and by Marcus Carter’s (Executive
Officer of KRRC and Club Representative at trial) testimony.

50.  KRRC asserts the position that by abandoning its plans to develop the 300 meter
range, it has retreated to its eight acre area of claimed “historic use” and has not established a
new use that would potentially terminate the Club’s claimed nonconforming use status.

51.  KRRC never applied for a conditional use permit for its use of the property as a
shooting range or private recreational facility, and has never applied for a site development
activity permit for the 300 meter range work or for any of the earth-disturbing work conducted
on the Property.

SITE DEVELOPMENT AT THE PROPERTY -
TIGHTLINING WATERCOURSE ACROSS THE RANGE

52.  The Seabeck Highway has been in its present location for several decades. The
Seabeck Highway is a county road served by storm water features including culverts and
roadside ditches. Two culverts under the Seabeck Highway were identified as particularly
relevant to the litigation. First, a 42-inch diameter culvert to the east of the Club’s gated
entrance onto the Seabeck Highway flows from south-to-north and onto the Property (“42-inch
culvert”). Second, a 24-inch diameter culvert to the west of the Club’s parking lot typically
flows from north-to-south, away from the Property (“24-inch culvert™). Storm and surface water
flows through the 42-inch culvert during the rainy seasons.

53. Prior to the late summer of 2006, water discharged from the 42-inch culvert

followed a channel leading away from the Seabeck Highway and into a stand of trees south of
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the rifle range. The channel reached the edge of a cleared area to the south of the rifle range and
the drainage continued across the rifle range in a northerly direction, primarily in the open and
low areas (or depressions) and through and between three and five culverts of not greater than 20
feet in length. There was conflicting testimony about what the drainage did as it approached the
wetland areas to the north of the rifle range. The Club’s wetland expert Jeremy Downs opined
that the water was absorbed into the gravelly soil present between the rifle range and the wetland
areas to the north, while the County’s wetland expert Bill Shiels opined that the water would be
of sufficient quantity during times of peak rain fall that it would have to travel in a channel or
channels as it neared the wetlands.

54.  Inthe late summer and early fall of 2006, the Club replaced this water course with
a pair of 475-foot long 24-inch diameter culverts. These “twin culverts” crossed the entire
developed area of the range, from their inlets in the stand of trees by the Seabeck Highway to
their outlets north of the developed areas of the range. To achieve this result, the Club used
heavy earth-moving equipment to remove existing culverts énd to excavate a trench the entire
length of the new culverts, installed the culverts, covered up the trench with fill, then brought in
additional fill from elsewhere on the Property to raise the level of the formerly depressed areas in
the rifle range. Excavation and re-grading for this project required movement of far more than
150 cubic yards of soil.

55.  After the Club “undergrounded” the water course into the 475-foot long culverts
but prior to February 2007, the Club extended the earthen berm along the north side of its rifle
range and over the top of the newly-buried culverts, nearly doubling the berm’s length.

Extending this berm involved excavating and re-grading soil far in excess of 150 cubic yards.
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56.  KRRC never applied to the County for review or approval of the cross-range
culvert project, or the berm construction that followed. KRRC never developed engineering
plans for this project or undertook a study to determine whether the new culverts have capacity
to handle the water from the 42-inch culvert or to determine whether the outlet of the culverts is
properly engineered to minimize impacts caused by the direct iptroduction of the culvert’s storm
and surface water into a wetland system. KRRC offered evidence that during July 2011 it
consulted with agents of the state Department of Ecology (DOE), the Army Corps of Engineers,
the state Department of Fish and Wildlife and the Suquamish Tribe with regard to its activities
proximate to wetlands, but the record contains no evidence that any of these agencies evaluated
subjects within the County’s jurisdiction such as critical areas including wetland buffers, or
assessed the capacity of the cross-range culverts.

57.  Prior to the discovery site visits by County staff and agents in January 2011, the
County was unaware of the cross-range culverts.

WETLAND STUDY, DELINEATIONS AND PROTECTED BUFFERS

58.  The parties each commissioned preliminary delineations of suspected wetland and
stream features on the Property. Wetland delineations are ordinarily conducted prior to site
development activities which may affect a suspected wetland, and are ordinarily submitted to the
regulating authorities (e.g. counties and DOE) for review and comment. In this instance, there
was no application for a permit or authorization.

59. The County’s wetland consulting firm, Talasaea Consulting, and the Club’s
consulting firm, Soundview Consultants, each studied wetlands to the north and west of
developed areas of the Property, as well as the drainage crossing the range originating from the

42-inch culvert, and suspected wetlands in the 300 meter range. For purposes of these findings,
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the Court adopts the County’s suggestion to limit its findings to areas of the Property about
which there are undisputedly wetlands. The Court makes no finding as to whether the County
has proven that wetlands currently exist in the 300 meter range area and makes no finding as to
whether the County has proven that the water course from the 42-inch culvert ever followed a
channel which is capable of hosting salmonid species, prior to entering the Property’s wetlands.
Therefore, the Court confines its remaining analysis of the Property’s wetlands and streams and
their associated habitats and buffers, to the wetlands to the north and west of the developed
portions of the range (“wetlands™),

60.  The Property’s wetlands are connected to and part of a larger wetland system in
the DNR parcels to the north of the Property. Ecologically, this wetland system is of high value
because it is part of the headwaters of the Wildcat Creek / Chico Creek watershed, which
supports migrating salmon species. The wetlands on the Property are directly connected to a
tributary of Wildcat Creek, and are waters of the State of Washington, both as a finding of fact
and a conclusion of law.

61.  The Court heard testimony of and received the reports and maps by the parties’
respective wetland expert witnesses. The County’s expert, Bill Shiels of Talasaea Consultants,
determined that the Property’s wetlands constitute a single wetland denoted as Wetland A, and
concluded that this wetland is a “category I” wetland, for which the Kitsap County Code
provides a 200-foot buffer area. The Club’s expert, Jeremy Downs of Soundview Consulting,
determined that the wetlands on the Property constitute two separate wetlands denoted as
Wetlands A and B, and concluded that each wetland is a “category I1I” wetland, for which the
Kitsap County Code provides a 100-foot buffer area. Both experts determined that an additional

50 feet should be added to the buffer to reflect high intensity of adjacent uses, i.e. the KRRC
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shooting ranges. Therefore, the County’s expert and the Club’s expert concluded that 250-foot
and 150-foot buffers apply to the Property’s wetlands, respectively. For purposes of these
findings of fact, the Court will accept the Soundview conclusion that there are two protected
wetlands on the Property (A and B) and that a 150-foot buffer applies to those wetlands. For
purposes of these findings, the Court will further accept Soundview’s delineation and mapping of
the wetlands B which is nearest the active shooting portions of the Property.

62.  To install its cross-range culverts in 2006, the Club excavated and re-graded fill in
the wetland buffer within 150 feet of Wetland B. This project involved excavation and grading
far in excess of 145 0 cubic yards of material.

63.  The cross-range culverts now discharge storm water and surface water directly
into Wetland B, replacing the former system which ordinarily absorbed storm water and surface
water into the soil and more gradually released it into the wetlands on the Property.

64.  To construct the berm that starts at the northeastern corner of Bay 3 and travels
east along the edge of Bay 4, then travels northeast along the storage / well house area, and then
travels north along the edge of Bay 5, the Club placed fill in the wetland buffer within 150 feet of
Wetland B. This project also involved excavation and grading in excess of 150 cubic yards of
material.

65. At least five locations at the property have slopes higher than five feet in height
with a slope ratio of greater than three to one: (1) a cut slope at the end of the rifle range; (2)
berms at Bays 4 and 5 and the berm between these bays; (3) cut slope at Bay 6; (4) cut slope at
Bay 7; and (5) the extension of the rifle range berm. Each of these earth-moving projects took

place after 2005, and the Club did not apply for permits or authorizations from Kitsap County.
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66.  Prior to this litigation, KRRC never obtained a wetland delineation for the
Property or otherwise determined potential wetland impacts for any site development projects
proposed for the Property.

RANGE SAFETY

67.  The parties presented several experts who opined on issues of range safety. The
Property is a “blue sky” range, with no overhead baffles to stop the flight of accidentally or
negligently discharged bullets. The Court accepts as persuasive the SDZ diagrams developed by
Gary Koon in conjunction with the Joint Base Lewis-McChord range safety staff, as
representative of firearms used at the range and vulnerabilities of the neighboring residential
properties. The Court considered the allegations of bullet impacts to nearby residential
developments, some of which could be forensically investigated, and several of which are within
five degrees of the center line of the KRRC Rifle Line.

68.  The County produced evidence that bullets left the range based on bullets lodged
in trees above berms. The Court considered the expert opinions of Roy Ruel, Gary Koon, and
Kathy Geil and finds that more likely than not, bullets escaped from the Property’s shooting
areas and that more likely than not, bullets will escape the Property’s shooting areas and will
possibly strike persons or damage private property in the future.

69.  The Court finds that KRRC’s range facilities are inadequate to contain bullets to
the Property, notwithstanding existing safety protocols and enforcement.

ACTION OR PRACTICAL SHOOTING

70.  The Property is frequently used for regularly scheduled practical shooting

practices and competitions, which use the shooting bays for rapid-fire shooting in multiple

directions. Loud rapid-fire shooting often begins as early as 7 a.m. and can last as late as 10 p.m.
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COMMERCIAL AND MILITARY USES OF THE PROPERTY

71.  KRRC and the military shared use of the adjacent federal Camp Wesley-Harris
property’s shooting range facilities until sometime shortly after World War I1.

72.  During the early 1990’s, U.S. Naval personnel are said to have conducted firearm
qualification exercises at the Property on at least one occasion.

73.  Sharon Carter is the owner of a sole proprietorship established as a business in
Washington in the late 1980°s. In approximately 2002, this sole proprietorship registered a new
trade name, the “National Firearms Institute” (“NFI”) and registered the NFI at the Pfoperty’s
address of 4900 Seabeck Highway NW., Bremerton, WA. Since 2002, the NFI provided a
variety of firearms and self-defense courses, mostly taught at the Property by Ms. Carter’s
husband, Marcus Carter. The NFI kept its own books and had its own checking account, apart
from the Club. Mr. Carter is the long-time Executive Officer of KRRC, and NFI’s other primary
instructor is Travis Foreman, who is KRRC’s Vice-President and the Carters’ son-in-law.

74. In approximately 2003, a for-profit business called Surgical Shooters, Inc.
(“SST”), began conducting official small arms training exercises at the Property’s pistol range for
active duty members of the United States Navy, primarily service members affiliated with the
submarines based at the Bangor submarine base. For approximately one year, SSI conducted this
training at the Property on a regular basis. SSI held a contract with the Navy to provide this
training, and SSI had an oral arrangement with NFI. On a per-day basis, SSI paid NFT a fee for
the use of the Property, one-half of which would then be remitted to the Club itself. NFI
coordinated the SSI visits to the Property and made sure that a KRRC Range Safety Officer was

present during each SSI training session at the Property.
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75.  Inapproximately 2004, SSI ceased providing training at the Property and was
replaced by a different business, Firearms Academy of Hawaii, Inc. (“FAH”). From
approximately 2004 until Spring 2010, FAH regularly provided small arms training at the
Property to active duty U.S. Navy personnel, under an oral arrangement with NFI. Again,ona
per-day basis, FAH paid NFI a fee for the use of the Property, one-half of which would then be
remitted to the Club itself. NFI coordinated the FAH visits to the Property and made sure that a
KRRC Range Safety Officer was present during each FAH training session at the Property. FAH
training at the Property consisted of small weapons training of approximately 20 service
members at a time. Each FAH training course took place over three consecutive weekdays at the
Property’s pistol range, as often as three weeks per month. At the conclusion of this
arrangement, FAH paid $500 to NFI for each day of KRRC range use, half of which the NFI
remitted to the KRRC.

76.  The SSI and FAH training took place on the Property’s pistol range. During
FAH’s tenure at the Property, U.S. Navy personnel inspected the pistol range and determined
that it was acceptable for purposes of the training.

77.  Prior to the SSI and FAH training, there is no evidence of for-profit firearm
training at the Property, and these businesses did not apply for approvals or permits with Kitsap
County to authorize their commercial use of the Property.

78.  In November 2009, U.S. Navy active duty personnel were present on the property
on at least one occasion for firearms exercises not sponsored or hosted by the FAH. On one such
occasion, a military “Humvee” vehicle was parked in the rifle range next to the rifle range’s
shelter. A fully automatic, belt-fed rifle (machine gun) was mounted on top of this Humvee, and

the machine gun was fired in small bursts, down range.
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79.  Official U.S. Navy training at the Property ceased in the Spring of 2010.

NOISE GENERATED FROM THE PROPERTY AND HOURS OF OPERATION

80.  The Club allows shooting between 7 a.m. and 10 p.m., seven days a week.
Shooting sounds from the Property are commonly heard as early as 7 a.m. and as late as 10 p.m.
In the early 1990°s, shooting sounds from the range were typically audible for short times on
weekends, or early in the morning during hunter sight-in season (September). Hours of active
shooting were considerably fewer.

81.  Shooting sounds from the Property have changed from occasional and
background in nature, to clearly audible in the down range neighborhoods, and frequently loud,
disruptive, pervasive, and long in duration. Rapid fire shooting sounds from the Property have
become common, and the rapid-firing often goes on for hours at a time.

82.  Use of fully automatic weapons at KRRC now occurs with some regularity.

83.  Rapid-fired shooting, use of automatic weapons, and use of cannons at the
Property occurred infrequently in the early 1990°s.

84.  The testimony of County witnesses who are current or former neighbors and
down range residents is representative of the experience of a significant number of home owners
within two miles of the Property. The noise conditions described by these witnesses interfere
with the comfort and repose of residents and their use and enjoyment of their real properties.
The interference is common, at unacceptable hours, is disruptive of activities indoors and
outdoors. Use of fully automatic weapons, and constant firing of semi-automatic weapons led
several witnesses to describe their everyday lives as being exposed to the “sounds of war” and

the Court accepts this description as persuasive.

22

App. No. 2
4073



85.  Expanded hours, commercial use of the club, allowing use of explosive devices
(including Tannerite), higher caliber weaponry and practical shooting competitions affect the -
neighborhood and surrounding environment by an increase in the noise level emanating from the
Club in the past five to six years.

EXPI.OSIVES AND EXPLODING TARGETS
86.  The Club allows use of exploding targets, including Tannerite targets, as well as
~cannons, which cause loud “booming” sounds in residential neighborhoods within two miles of
the Property, and cause houses to shake.

87.  Use of cannons or explosives was not common at the Club in approximately 1993.
AMENDMENT OF KITSAP COUNTY CODE CHAPTER 17.460

88.  OnMay 23, 2011, the Kitsap County Board of County Commissioners adopted
ordinance 470-2011 in a regularly scheduled meeting of this Board, amending the Kitsap County
Zoning Ordinance’s treatment of nonconforming lénd uses at Chapter 17.460.

89.  Notice of the May 23, 2011 meeting was published in the Kitsap Sun, which is the
publication used in Kitsap County for public notices of BOCC meeting agenda items.

90.  There is no evidence in the record supporting the contention that this amendment
was developed to target KRRC or any of the County’s gun ranges.

BASED UPON the foregoing FINDINGS OF FACT, the Court hereby makes the following
II. CONCLUSIONS OF LAW
1. This Court has subject matter jurisdiction over the real property, the named

Defendant, and the Parties’ claims and counterclaims in this action, and venue is proper.
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2. The Kitsap County Department of Community Development is the agency
charged with regulating land use, zoning, building and site development in unincorporated
Kitsap County and enforcing the Kitsap County Code.

3. The conditions of (1) ongoing noise caused by shooting activities, and (2) use of
explosives at the Property, and (3) the Property’s ongoing operation without adequate physical
facilities to confine bullets to the Property each constitute a public nuisance.

4, Defendant Kitsap Rifle and Revolver Club is the owner and occupant of the real
property, and these orders shall also bind successor owners or occupants of the Property, if any.

5. Non-conforming uses are uniformly disfavored, as they limit the effectiveness of
land use controls, imperil the success of community plans, and injure property values. Rhod-A-

Zalea v, Snohomish County, 136 Wn.2d 1, 8 (1998).

Although found to be detrimental to important public interests, non-conforming uses are
allowed to continue based on the belief that it would be unfair and perhaps
unconstitutional to require an immediate cessation of a nonconforming use. /cite
omitted]. A protected nonconforming status generally grants the right to continue the
existing use but will not grant the right **1028 to significantly change, alter, extend, or
enlarge the existing use.

I
6. KRRC enjoyed a legal protected nonconforming status for historic use of the
existing eight acre range.
7. KRRC was not granted the right to significantly change, alter, extend or enlarge
the existing use, by virtue of the 2009 deed from Kitsap County.
8. The actions by KRRC of:
(1) expanded hours;

(2) commercial, for-profit use (including military training);
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(3) increasing the noise levels by allowing explosive devises,
higher caliber weaponry greater than 30 caliber and practical
shooting

significantly changed, altered, extended and enlarged the existing use.

9. Such actions noted above under Conclusion of Law #8 were “expansion” of use
and were not “intensification” as argued by KRRC.

10.  Intensification was clarified by the Washington Supreme Court in Keller v. City
of Bellingham, 92 Wn.2d 726, 731, 600 P.2d 1276 (1979). The Court stated that intensification
is permissible “. . . where the nature and character of the use is unchanged and substantially the
same facilities are used.” Id. Asnoted above, the nature of the use of the property by KRRC
changed, expanded and intensified from 1993 through 2009.

11, Defendant has engaged in and continues to engage in creating and/or maintaining
a public nuisance by the activities described herein. The activities are described by statute and
code to be public nuisances. These acts constitute public nuisances as deﬁﬁed by both RCW
7.48.120 and KCC 17.530.030 and 17.110.515. The activities described above annoy, injure,
and/or endanger the safety, health, comfort, or repose of others. Furthermore, Kitsap County
Code authorizes this action “for a mandatory injunction to abate the nuisance in accordance with
the law” for any use, building or structure in violation of Kitsap County Code Title 17 (land use).
KCC 17.530.030. Kitsap County Code provides that “in all zones . . . no use shall produce noise,
smoke, dirt, dust, odor, vibration, heat, glare, toxic gas or radiation which is materially
deleterious to surrounding people, properties or uses.” KCC 17.455.110.

12. No lapse of time can legalize a public nuisance. RCW 7.48.190.

13.  The continued existence of public nuisance conditions on the subject Property has

caused and continues to cause the County and the public actual and substantial harm.
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14.  Kitsap County has clear legal and equitable authority to protect the health, safety,
and welfare of the public against public nuisances,

15.  Article XI, Section 11 of the Washington State Constitution authorizes counties to
make and enforce “local police, sanitary and other regulations.”

16. RCW 36.32.120 (10) authorizes Kitsap County to declare and abate nuisances as
follows:

The legislative authorities of the several counties shall: ....(10) Have power to
declare by ordinance what shall be deemed a nuisance within the county,
including but not limited to “litter” and “potentially dangerous litter” as defined in
RCW 70.93.030; to prevent, remove, and abate a nuisance at the expense of the
parties creating, causing, or committing the nuisance; and to levy a special
assessment on the land or premises on which the nuisance is situated to defray the
cost, or to reimburse the county for the cost of abating it. This assessment shall
constitute a lien against the property which shall be of equal rank with state,
county, and municipal taxes.

17.  The state statutes dealing with nuisances are found generally at Chapter 7.48
RCW. Injunctive relief is authorized by RCW 7.48.020. RCW 7.48.200 provides that “the
remedies against a public nuisance are: Indictment or information, a civil action, or abatement.”
RCW 7.48.220 provides “a public nuisance may be abated by any public body or officer
authorized thereto by law.” RCW 7.48.250; 260 and 280 provide for a warrant of abatement and
allow for judgment for abatement costs at the expense of the Defendant.

18.  Kitsap County has no plain, adequate, or speedy remedy at law to cure this
nuisance, and the neighbors and public-at-large will suffer substantial and irreparable harm
unless the nuisance conditions are abated and all necessary permits are obtained in order for the
Defendant’s shooting operations to continue or to resume after imposition of an injunction.

19.  The Property and the activities described on the Property herein constitute a

public nuisance per se, because the Defendant engaged in new or changed uses, none of which
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are authorized pursuant to Kitsap County Code Chapter 17.381 or authorized without issuance of
a conditional use permit.

20.  The Property and the above-described activities on the Property constitute a
statutory public nuisance. The Property has become and remains a place violating the comfort,
repose, health and safety of the entire community or neighborhood, contrary to RCW 7,48.010,
7.48.120, 7.48.130, and 7.48.140 (1) and (2), and, therefore, is a statutory public nuisance.
Defendant has engaged in and continues to engage in public nuisance violations by the activities
described herein. The activities are described by statute and code to be public nuisances as
defined by both RCW 7.48.120 The activities described above annoy, injure, and/or endanger
the safety, health, comfort, or repose of others.

21.  The failure of the Defendant to place reasonable restrictions on the hours of
operation, caliber of weapons allowed to be used, the use of exploding targets and cannons, the
hours and frequency with which “practical shooting™ practices and competitions are held and the
use of automatic weapons, as well as the failure of the Defendant to develop its range with
engineering and physical features to prevent escape of bullets from the Property’s shooting areas
despite the Property’s proximity to numerous residential properties and civilian populations and
the ongoing risk of bullets escaping the Property to injure persons and property, is each an
unlawful and abatable common law nuisance.

22.  To invoke the Uniform Declaratory Judgments Act, chapter 7.24 RCW, a plaintiff
must establish: “(1) . . . an actual, present and existing dispute, or the mature seeds of one, as
distinguished from a possible, dormant, hypothetical, speculative, or moot disagreement, (2)
between parties having genuine and opposing interests, (3) which involves interests that must be

direct and substantial, rather than potential, theoretical, abstract or academic, and (4) a judicial
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determination of which will be final and conclusive. Coppernoll v. Reed, 155 Wn.2d 290, 300,
119 P.3d 318 (2005); citing To-Ro Trade Shows v. Collins, 144 Wn.2d 403, 411,27 P.3d 1149
(2001), and Diversified Indus. Dev. Corp. v. Ripley, 82 Wn.2d 811, 815, 514 P.2d 137 (1973).

23.  As applied to the relief sought by the County in this action, an actual, present, and
existing dispute is presented for determination by the Court, based upon the County’s claim that
any non-conforming land use status for use of the Property as a shooting range has been voided
by the substantial changes in use of the Property and unpermitted development of facilities
thereupon.

24.  The subject property is zoned “rural wooded”, established in KCC Chapter
17.301. KCC 17.301.010 provides in part that this zoning designation is intended to encourage
the preservation of forest uses, retain an area’s rural character and conserve the natural resources
while providing for some rural residential use, and to discourage activities and facilities that can
be considered detrimental to the maintenance of timber production. With this stated purpose, the
zoning tables are applied to determine if any uses made of the property are allowed.

25. KCC Chapter 17.381 governs allowed land uses, and KCC 17.381.010 identifies
categories of uses: A given land use is either Permitted, Permitted upon granting of an |
administrative conditional use permit, Permitted upon granting of a hearing examiner conditional
use permit, or Prohibited. Where a specific use is not called out in the applicable zoning table,
the general rule is that the use is disallowed. KCC 17.381.030. The zoning table for the rural
wooded zone, found at KCC 17.381.040(Table E), provides and the Court makes conclusions as
the following uses:

a. Commercial / Business Uses — With exceptions not relevant here, all commercial

uses are prohibited in rural wooded zone. None of the activities occurring at the subject property
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appear to be listed as commercial/business ﬁses identified in the table. The Court concludes that
the Property has been used for commercial and/or business uses for-profit entities including the
National Firearms Institute, Surgical Shooters Inc. and the Firearms Academy of Hawail, starting
in approximately 2002. Furthermore, “training” generally or “tactical weapons training”
specifically are uses not listed in the zoning table for the rural wooded zone.

b. Recreational / Cultural Uses — the Club is best described as a private recreational
facility, which is a use listed in this section of KCC 17.381.040 (Table E) for rural wooded.
KCC 17.110.647 defines “recreational facility” as “a place designed and equipped for the
conduct of sports and leisure-time activities. Examples include athletic fields, batting cages,
amusement parks, picnic areas, campgrounds, swimming pools, driving ranges, skating rinks and
similar uses. Public recreational facilities are those owned by a government entity.” No other
uses identified in the recreational/cultural uses section of the rural wooded zoning table are
comparable.

The Court concludes that a private recreational facility does not include uses by a
shooting range to host official training of law enforcement officers or military personnel, and
that these uses are new or changed uses of the Property. The Court concludes that a private
recreational facility use does not encompass the use of automatic weapons, use of rifles of
calibers greater than common hunting rifles, or of professional level competitions.

26. The Court finds that the land uses identified here, other than use as a private
recreational facility, are expansions of or changes to the nonconforming use at the Property as a
shooting range under KCC Chapter 17.460 and Washington’s common law regarding
nonconforming land use. By operation of law, the nonconforming use of the Property is

terminated.
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27.  The Club’s unpermitted site development activities at the 300 meter range (2005)
constituted an expansion of its use of the property in violation of KCC 17.455.060 because the
use of the Property as a private recreational facility in the rural wooded zone requires a
conditional use permit per KCC Chapter 17.381. Furthermore, the Club’s failure to obtain site
development activity permitting for grading and excavating each in excess of 150 cubic yards of
soil as required under Kitsap County Code Chapter 12.10 constituted an illegal use of the land.
This illegal use terminates the nonconforming use of the Property as a shooting ranée.

28.  The Club’s unpermitted installatioﬁ in 2006 of the twin 24-inch culverts which
cross the range and empty into the wetland constituted an expansion and change of its use of the
Property, and the Club’s failure to obtain SDAP permitting for its excavation, grading and filling
work in excess of 150 cubic yards of soil as required under Kitsap County Code Chapter 12.10
constituted an illegal use of the land. This illegal use terminates the nonconforming use of the
Property as a shooting range.

29.  The Club’s earth moving activities within the 150-foot buffer for Wetland B
violated KCC 19.200.215.A.1, which requires a wetland delineation report, a wetland mitigation
report and erosion and sedimentation control measures and/or a Title 12 site development
activity permit for any new development. The Court concludes that these illegal uses terminate
the nonconforming use of the Property as a shooting range.

30.  The Club’s unpermitted construction of earthen berms starting at Bay 4 and
proceeding to the north adjacent to the wetland, constituted an expansion and change of its use of
the Property, and the Club’s failure to obtain SDAP permitting for excavation, grading and
filling work in excess of 150 cubic yards of soil and for its construction of berms with slopes

greater than five feet in height with a steepness ratio of greater than three to one (KCC
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12.10.030(4)) as required under Kitsap County Code Chapter 12.10 constituted an illegal use of
the land. This illegal use terminates the nonconforming use of the Property as a shooting range.

31.  The Club’s unpermitted cutting into the hillsides at Bays 6 and 7 and at the end of
the rifle range, excavating in excess of 150 cubic yards of soil at each location and creating cut
slopes far greater than five feet in height with a steepness ratio of greater than three to one as
required under Kitsap County Code Chapter 12.10 constituted an illegal use of the land. This
illegal use terminates the nonconforming use of the Property as a shooting range. The Court
further concludes, based on the timing of maintenance work at each cut slope location post-
dating the June 2009 deeding of the Property from the County to the Club, that SDAP permitting
was required for work conducted after June 2009. These illegal uses of the land terminate the
nonconforming use of the Property as a shooting range.

32.  The nuisance conditions at the range further constitute illegal uses of the land,
which terminate the nonconforming use of the Property és a shooting range. The Club’s
expansion of days and hours in which shooting, generally, and rapid-fire shooting in particular,
takes place on a routine basis, and the advent of regularly scheduled practical shooting practices
and competitions constitute a change in use that defies and exceeds the case law’s definition or
understanding of “intensification” in the area of nonconforming use. These changes act to
terminate the nonconforming use of the Property as a shooting range.

33.  The Club’s conversion from a small-scale lightly used target shooting range in
1993 to a heavily used range with an enlarged rifle range and a 11-bay center for local and
regional practical shooting competitions further constitutes a dramatic change in intensity of use
(and of sound created thereby), thereby terminating the nonconforming use of the Property as a

shooting range.
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34. By operation of KCC Chapter 17.381, the KRRC or its successor owner or
occupier of the Property must obtain a conditional use permit before resuming any use of the
Property as a shooting range or private recreational facility.

35.  KRRC has not proven that Ordinance 470-2011, amending KCC 17.460, is
unconstitutional or suffered from any defect in service or notice. This Ordinance did not amend
or alter the effect of KCC 17.455.060 (existing uses) which remains in full force and effect.
KCC 17.455.060 provides that uses existing as of the adoption of Title 17 (Zoning) may be
continued, but also prohibits their enlargement or expansion, unless approved by the hearing
examiner pursuant to the Administrative Conditional Use Permit procedure of Title 17.420.
Washington case law, as in Rhod-A-Zalea & 35th, Inc. v. Snohomish County, 136 Wn.2d 1, 7,
959 P.2d 1024 (1998), also holds that uses that lawfully existed before the enactment of zoning
ordinances may continue, but the existing use may not be significantly changed, altered,
extended, or enlarged.

36.  The 2009 Bargain and Sale Deed cannot be read as more than a contract
transferring the Property from the County to the KRRC, with restrictive covenants binding only
upon the Grantee KRRC. Paragraph 3 stands as an acknowledgement of eight geographic acres
of land that were used for shooting range purposes. The language in the 2009 Bargain and Sale
Deed does not prohibit Kitsap County from enforcing its ordinances or otherwise acting pursuant
to the police powers and other authorities granted to it in Washington’s Constitution and in the
Revised Code of Washington.

37.  The Court furthermore concludes that the Washington Open Public Meetings Act,
chapter 42.30 RCW, limits the effect of the enacting resolution and accompanying proceedings

to the property transfer itself. Absent specific agreement voted upon by the governing body
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during a public meeting, the 2009 Deed cannot be interpreted as a settlement of potential
disputes between the parties.
BASED UPON THE FOREGOING FINDINGS OF FACT and CONCLUSIONS OF
LAW the Court hereby enters the following ORDERS:
ITI. ORDERS
IT HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiff Kitsap County’s
requests for affirmative relief shall be granted as follows:

DECLARATORY JUDGMENT

1. Kitsap County’s Motion pursuant to chapter 7.24 RCW for judgment declaring
that the activities and expansion of uses at the Property has terminated the legal nonconforming
use status of the Property as a shooting range by operation of KCC Chapter 17.460 and by
operation of Washington common law regarding nonconforming uses, is hereby GRANTED.

2. The Property may not be used as a shooting range until such time as a County
conditional use permit is issued to authorize resumption of use of the Property as a private
recreational facility or other recognized use pursuant to KCC Chapter 17.381.

JUDGMENT

3. Defendant is in violation of Chapter 7.48 RCW and Chapter 17.530 Kitsap
County Code;

4. The conditions on the Property and the violations committed by the Defendant
constitute statutory and common law public nuisances; and

5. Representatives of the Kitsap County Department of Community Development
are hereby authorized to inspect and continue monitoring the Property before, during and after

any abatement action has commenced; and
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INJUNCTION (EFFECTIVE IMMEDIATELY UNLESS NOTED TO CONTRARY)

6. A permanent, mandatory and prohibitive injunction is hereby issued enjoining use
of the Property as a shooting range until violations of Title 17 Kitsap County Code are resolved
by application for and issuance of a conditional use permit for use of the Property as a private
recreational facility or other use authorized under KCC Chapter 17.381. The County may
condition issuance of this permit upon successful application for all after-the-fact permits
required pursuant to Kitsap County Code Titles 12 and 19.

7. A permanent, mandatory and prohibitive injunction is hereby issued further

enjoining the following uses of the Property, which shall be effective immediately:

a. Use of fully automatic firearms, including but not limited to machine
guns;

b. Use of rifles of greater than nominal .30 caliber;

c. Use of exploding targets and cannons; and

d. Use of the Property as an outdoor shooting range before the hour of 9 a.m.

in the morning or after the hour of 7 p.m. in the evening,
WARRANT OF ABATEMENT

8. The Court hereby authorizes issuance of a WARRANT OF ABATEMENT,
pursuant to RCW 7.48.260, the detail of which shall be determined by the Court at a later hearing
before the undersigned.

9. The costs of abatement shall abide further order of the Court.

10. This Court retains jurisdiction to enforce this order by all lawful means including

imposition of contempt sanctions and fines.
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COSTS AND FEES
11.  Pursuant to KCC 17.530.030, Defendant Kitsap Rifle and Revolver Club shall pay
the costs of the County to prosecute this lawsuit, in an amount to be determined by later order of

the Court.

DATED this _9_ day of ﬂe/;mm ,2012.

YDGE SUSAN K. SERKO

35

App. No. 2
4086



M

. 614 Division Street, M5-35A

FILED FOR RECORD AT REQUEST OF:

Kevin M. Howell )
Kitsap County Prosecuting Attorney’s Office

Port Orchard WA 98366

LAND TITLE o 0%00906180292
§E§1e/58e5"853s B

T

BARGAIN AND SALE DEED Q %

WITH RESTRICTIVE C NT

¥ 320200

GRANTOR: Kitsap County \\/// |

GRANTEE: Kitsap Rifle and Revolver Club, shington Non-Profit Corporation

LEGAL DESCRIPTION: SE/SW&SW/SE 3 > COUNTY TREASURER EXCISE o6/18/2008

4 BOEXE3102 , %

<> Total : $106.20 Clerk's Initial __“oe—ed

ASSESSOR'S TAX PARCEL. NO: 362@1@ 06
For and in cons%grati of $10.00 and other good and valuable consideration,

Kitsap County, as Gr3 ins/ sells and conveys all of it’s right, title and -

interest in and to thel(res escribed on Exhibit A hereto to the Kitsap Rifle
Washing on-Profit Corporation, as Grantee.

d agrees to hold harmless, indemnify and defend Kitsap County, its
icials, employees and agents from and against any liabilities, penalties,
costs, losses, damages, expenses, causes of actions, claims, demands,
judgments, or administrative actions, including, without limitation,
attorneys’ fees, arising from or in anyway connected with (1) injury to or
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the death of any person or the physical damage to any property, resulting from any
act, activity, omission, conditicn or other matter related to or occurring on er about
the property, regardless of cause, unless due solely to the gross negligence of any of
the indemnified parties; (2) the violation or alleged violation of, or other failure or
alleged failure to comply with, any state, federal, or local law, regulation or
requirement, including, without limitation, Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA), 42 USC Sec. 9601, et seq. and Model Foxics
Control Act (MTCA}, RCW 70.105 D, by any indemnified person or entify-ir.ah

from, or about the property, at any time, past or present, of any
i hereafter defined, listed, or otherwise classified pursuant to apy
' local law. regulation, or requirement as hazardous, toxic, polluti or/9 herwise

contaminating to the air, water, or soil, or anyway harmful ¢ %

health or the environment.
2. Grantee shall maintain commercial general liabil)

for bodily injury, personal injury and property dd

than $1 million dollars per occurrence. The ge
separately to this covenant and be no less than $
commercial general liability "coverage that does
performed in fulﬁllment of Grantee’s

dde any activity to be
soting range. Specialized

oting range facilities on the property
ely eight (8) acres of active shooting
PErd ing as safety and noise buffer zones;
e orNimprove the property and/or facitities within
ergh (8 acres in a manner consistent with

3. Grantee shall con 1ts s
consistent with its historical use A
ranges with the balance of th

the historical approximat
“modernizing” the Attt

shooting range,
construction of &
storage, caretake

cilities may include, but not be limited to: (a}
ilding or buildings for range office, shop, warehouse,

3 and conforms with the terms and conditions contained in paragraphs 4,
and 8 of this Bargain and Sale Deed and the rules and regulations of Kitsap
development of private land. It is the intent of the parties that the
s of Grantee shall conform to the rules and regulations of the Firearms Range
administered by the State Recreation and Conservation Office. This account
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is established by the legislature upon the following finding: “Firearms are collected,
used for hunting; recreational shooting, and self-defense, and firearm owners as well
as bow users need safe, accessible areas in which to shoot their equipment. Approved
shooting ranges provide that opportunity, while at the same time, promote public
safety. Interest in all shooting sports has increased while safe locations to shoqt have
been lost to the pressures of urban growth.” (Wash. Laws 1990 ch. 195 Sectio

4. Grantee’s activities shall also conform to the Firearms a
Range (FARR) Program as found in Chapter 79A.25 RCW. The prim
program are to assist with acquisition, development, and renova
archery range facilities to provide for increased general public actess
includes access by a) law enforcement personnel; b) members g

safety education classes. Access by the public to Grantee’s offered
at reasonable prices and on a nondiscriminatory bast '

5. Grantee agrees to operate the shogting range &t\all times in a safe and
prudent manner and conform its activities tg dustry standards and
practices.

6. Mineral Reservations, held
land.

7. Existing Habitat Conserva

_ ation provisions applying to, but not
limited to: murrelet habitat; spo st sites; wolves; grizzly bears; nests,
communal roosts, or feedin
Columbian white-tailed d Canada geese; and Oregon silverspot
butterflies. The exjsling Hapitat Copservation Plan is to remain in effect, regardless

of parcel segregatign or 4ggre potential sale or land transfer.
agement Zones, as detailed below:

rian Management Zone, as defined in the existing and
- publicly-filed\Habitaf Conservation Plan (HCP) and including that portion of the inner
ipari een the aquatic zone and the direct influence zone (uplands)
er wind buffer, must comply with and remain in compliance with
R Procedures.  Activities in a Riparian Management Zone, including but

ench and/or trail use, and/or maintenance, may be restricted or not
d during_speciﬁc times. All activities must provide for no overall net loss of
occurring wetland function. These protective measures aré to run with the

App. No. 2
4089



200906180292 06/18/2009 03:15:51 PM Page4of.6 .

land, regardless of parcel segregation or aggregation or potential sale or tand
transfer.

DATED this 13* day of May, 2009.

BOARD OF COUNTY COMMISSIO
KIT COUNTY, WAS%GTO )

CHARLOTTE GARRIDO, C w

STEVE BAUER, mlssmn
/ £,
J'?SH BROWN, W&y/

Opal Robertson Clerk of the Board

ATTEST

rns Dol

<O
ACCEPTAN %\, IN AND SALE DEED
WIT EST. E COVENA_NTS
By signatuy @@N e Kitsap Rifle and Revolver Club by and through
its President/Executive Officer hereby and with
full authority of 'thé Boa Directors of said corporation, hereby accept the terms
and conditions o eed with Restnctwe Covenants above dated this 13* day of
May, 2009. .
O —
BRADFORB-$##FH; PT&sTdent - KRRC
)
TER, Executive Officer - KRRC
v
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STATE OF WASHINGTON )
) s5:
COUNTY OF KITSAP )

instrument.

Dated this 63 day of May, 2009.

PRINT NAME: - 7 ) Loyegd ¢
Notary Public in and fo - : & ' '
residing at: r~+ @ﬁc//'a/zc/ ?c?’ 3 é?
My Commission Expires: ¢ /o9

A4

STATE OF WASHINGTON )
) ss:
COUNTY OF KITSAP )

| certify that | know OIQ ve sat evidence that Marcus Carter is the
person who appeared before meyand said person acknowledged that said person
signed this instrument, on oa ted\that said person was authorized to execute the
instrument and acknowledg it ascthevExecutive Director of the Kitsap Rifle and
Revolver Club, to be fhe fre d voluntary act of the KRRC for the uses and purposes
mentioned in the ipstru

Dated this{/ f 2009. _
allcs /1~ @pﬂmée@_ -
PRINT NAME: |
Notary Public in and f e St f ashmgt n
residing at: ’Qf;’ 283¢6
My Commission Expires: & ézé /0 <
) ~AEEL D5
5
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EXHIBIT A

Legal Description of Premises & Reservations

Part of the Southwest quarter of the Southeast gquarter and part of the Soitheast
quarter of the Southwest quarter of Section 36, Township 25 North, Range
W.M., lying northerly of the North lines of an easement for right of 4
granted to Kitsap County on December 7, 1929, under Application No.
being as shown on the regulation plat thereof on file in the office of
of Public Lands at Olympia, Washington, the above described lang
72.41 acres, more or less.

RESERVATIONS/SUBJECT TO:

Easement #50-CR1320: Road granted to Kitsap County o 7/1927 for an
indefinite term. :

Easement #50-047116: Road granted to E.F. erton 05/09/1985 for an
indefinite term.
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