
 

   
sf-3456600  

 

UNITED STATES DISTRICT COURT 
DISTRICT OF KANSAS 

 

 

BRADY CAMPAIGN TO PREVENT GUN 
VIOLENCE, on its institutional behalf and on 
behalf of its members, 

Plaintiff, 

v. 

SAM BROWNBACK, Governor of the State of 
Kansas, in his official capacity, and DEREK 
SCHMIDT, Attorney General of the State of 
Kansas, in his official capacity, 

Defendants. 

Case No. 14-CV-2327-JAR/KGG 

 

MEMORANDUM IN OPPOSITION TO 
MOTION TO DISMISS 

*** ORAL ARGUMENT REQUESTED 

 

 



 

 i  

TABLE OF CONTENTS 
 

Page 

TABLE OF AUTHORITIES ........................................................................................................ iii 

INTRODUCTION ......................................................................................................................... 1 

STATEMENT OF FACTS ............................................................................................................ 2 

A.  The Second Amendment Protection Act................................................................ 2 

B.  Effects of the Second Amendment Protection Act ................................................ 4 

C.  The Parties ............................................................................................................. 5 

D.  Legal Claims and Relief Sought ............................................................................ 6 

QUESTIONS PRESENTED .......................................................................................................... 6 

LEGAL STANDARD .................................................................................................................... 6 

ARGUMENT ................................................................................................................................. 7 

I.  THE ELEVENTH AMENDMENT PROVIDES NO BASIS FOR DISMISSAL ............ 7 

A.  This Case Falls Squarely Within the Scope of Ex Parte Young ............................ 7 

B.  Ex Parte Young Does Not Require Defendants’ “Personal Involvement” 
With Enforcement of the Act ................................................................................. 9 

C.  Defendants’ Responsibility for Enforcement of the Act Easily Satisfies Ex 
parte Young .......................................................................................................... 11 

II.  PLAINTIFF BRADY SATISFIES ALL REQUIREMENTS FOR 
ASSOCIATIONAL STANDING .................................................................................... 13 

A.  The Threat of Criminal and Civil Liability Under the Act Confers 
Article III Standing on Brady Members .............................................................. 14 

B.  Fear and Other Emotional Harms Associated With the Act’s Significant 
Changes to Firearms Laws Confer Article III Standing on Brady Members ...... 17 

1.  Contrary to the State’s Mischaracterizations, the Act Substantially 
Changes Firearms Regulations in Kansas ................................................ 17 

2.  Fear and Other Harms Caused By the Act’s Changes in Firearms 
Regulation Confer Standing on Brady Members ..................................... 19 

3.  The State’s Other Standing Arguments Are Without Merit .................... 22 

III.  THE STATE’S ATTACK ON THE MERITS OF BRADY’S CLAIMS ARE 
BASELESS ...................................................................................................................... 23 

A.  The Complaint States a Valid Claim For Declaratory and Injunctive Relief 
Under the Supremacy Clause ............................................................................... 24 



TABLE OF CONTENTS 
(continued) 

Page 
 

 ii  

1.  The Act’s Purported Nullification of Federal Law Overtly 
Conflicts With Federal Law and Thus Violates the Supremacy 
Clause ....................................................................................................... 24 

2.  Contrary to the State’s Arguments, the Act Directly Conflicts With 
Federal Commerce Clause Law ............................................................... 25 

3.  The State’s Other Arguments Regarding the Supposed “Validity” 
of the Act Fail .......................................................................................... 28 

B.  The Complaint States Valid Due Process Claims ................................................ 30 

CONCLUSION ............................................................................................................................ 30 



 

iii 
 

TABLE OF AUTHORITIES 

 Page(s) 
 
CASES 

281 Care Comm. v. Arneson, 
638 F.3d 621 (8th Cir. 2011) ...................................................................................................10 

Alden v. Maine, 
527 U.S. 706 (1999) ...................................................................................................................9 

Amnesty Int’l, USA v. Battle, 
559 F.3d 1170 (11th Cir. 2009) ...............................................................................................22 

Babbitt v. United Farm Workers Nat’l Union, 
442 U.S. 289 (1979) ...........................................................................................................16, 17 

Bell Atl. Corp. v. Twombly, 
550 U.S. 544 (2007) ...................................................................................................................6 

Bishop v. Smith, 
333 F. App’x 361 (10th Cir. 2009) ..........................................................................................11 

Bishop v. Smith, 
760 F.3d 1070 (10th Cir. 2014) ...............................................................................................11 

Bd of Cnty. Comm’rs of Sweetwater Co. v. Geringer, 
297 F.3d 1108 (10th Cir. 2002) ...............................................................................................22 

Boyle v. Okla. Bar Ass’n, 
998 F.2d 1559 (10th Cir. 1993) ...............................................................................................19 

Brady Campaign to Prevent Gun Violence United with the Million Mom March v. 
Ashcroft, 
339 F. Supp. 2d 68 (D.D.C. 2004) .....................................................................................19, 20 

Brady Campaign to Prevent Gun Violence v. Salazar, 
612 F. Supp. 2d 1 (D.D.C. 2009) .............................................................................................20 

Branson Sch. Dist. RE-82 v. Romer, 
161 F.3d 619 (10th Cir. 1998) .................................................................................................11 

Citizens for Equal Prot. v. Bruning, 
455 F.3d 859 (8th Cir. 2006) .............................................................................................10, 12 

City of Los Angeles v. Lyons, 
461 U.S. 95 (1983) ...................................................................................................................17 



TABLE OF AUTHORITIES 

 Page(s) 
 

 iv  

Comm. to Save the Rio Hondo v. Lucero, 
102 F.3d 445 (10th Cir. 1996) .................................................................................................13 

Consumer Data Indus. Ass’n v. King, 
678 F.3d 898 (10th Cir. 2012) .................................................................................................21 

Cooper v. Aaron, 
358 U.S. 1 (1958) ...............................................................................................................24, 26 

Doe v. City of Albuquerque, 
667 F.3d 1111 (10th Cir. 2012) ...............................................................................................30 

Ex parte Young, 
209 U.S. 123 (1908) ......................................................................................................... passim 

Finstuen v. Crutcher, 
496 F.3d 1139 (10th Cir. 2007) ...............................................................................................12 

Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 
528 U.S. 167 (2000) .................................................................................................................21 

Gonzales v. Raich, 
545 U.S. 1 (2005) ...............................................................................................................26, 27 

Grant v. Meyer, 
828 F.2d 1446 (10th Cir. 1987) ...............................................................................................16 

Green v. Mansour, 
474 U.S. 64 (1985) .....................................................................................................................9 

Harris v. Owens, 
264 F.3d 1282 (10th Cir. 2001) .........................................................................................11, 12 

Hill v. Kemp, 
478 F.3d 1236 (10th Cir. 2007) ...............................................................................................10 

Hodel v. Indiana, 
452 U.S. 314 (1981) .................................................................................................................26 

Hudson Valley Freedom Theater v. Heimbach, 
671 F.2d 702 (2d Cir. 1982).....................................................................................................23 

Hull v. Viega, Inc., 
No. 12-2086-JAR-TJJ, 2014 U.S. Dist. LEXIS 28711 (D. Kan. Mar. 6, 2014) ......................19 

Indep. Living Ctr. of S. Cal. v. Shewry, 
543 F.3d 1050 (9th Cir. 2008) .................................................................................................19 



TABLE OF AUTHORITIES 

 Page(s) 
 

 v  

Kan. Judicial Review v. Stout, 
519 F.3d 1107 (10th Cir. 2008) ...............................................................................................16 

Keller v. City of Fremont, 
719 F.3d 931 (8th Cir. 2013), cert. denied, 134 S. Ct. 2140 (2014) ........................................17 

Kitchen v. Herbert, 
755 F.3d 1193 (10th Cir. 2014) ...............................................................................................11 

Krottner v. Starbucks Corp., 
628 F.3d 1139 (9th Cir. 2010) .................................................................................................19 

Leeke v. Timmerman, 
454 U.S. 83 (1981) ...................................................................................................................19 

Lewis v. N.M. Dep’t of Health, 
261 F.3d 970 (10th Cir. 2001) .................................................................................................11 

Linda R.S. v. Richard D., 
410 U.S. 614 (1973) .................................................................................................................19 

Lujan v. Defenders of Wildlife, 
504 U.S. 555 (1992) .......................................................................................................7, 17, 20 

M’Culloch v. Maryland, 
17 U.S. 316 (1819) ...................................................................................................................24 

Mo. Prot. & Advocacy Servs. v. Carnahan, 
499 F.3d 803 (8th Cir. 2007) ...................................................................................................10 

Mont. Shooting Sports Ass’n v. Holder, 
727 F.3d 975 (9th Cir. 2013),  
cert. denied, 134 S. Ct. 955, cert. denied, 134 S. Ct. 1335 (2014) ..............................24, 25, 27 

Muscogee (Creek) Nation v. Pruitt, 
669 F.3d 1159 (10th Cir. 2012) ...........................................................................................8, 11 

New Mexicans for Bill Richardson v. Gonzales, 
64 F.3d 1495 (10th Cir. 1995) .................................................................................................16 

New York v. United States, 
505 U.S. 144 (1992) .................................................................................................................15 

NLRB v. Jones & Laughlin Steel Corp., 
301 U.S. 1 (1937) .....................................................................................................................27 

Pennhurst State Sch. & Hosp. v. Halderman, 
465 U.S. 89 (1984) .....................................................................................................................9 



TABLE OF AUTHORITIES 

 Page(s) 
 

 vi  

Perez v. United States, 
402 U.S. 146 (1971) .................................................................................................................26 

Peterson v. Martinez, 
707 F.3d 1197 (10th Cir. 2013) ...............................................................................................11 

Petrella v. Brownback, 
697 F.3d 1285 (10th Cir. 2012) ...............................................................................................11 

Planned Parenthood of Kan. & Mid-Mo. v. Moser, 
747 F.3d 814 (10th Cir. 2014) .................................................................................................23 

Powder River Basin Res. Council v. Babbitt, 
54 F.3d 1477 (10th Cir. 1995) ...................................................................................................8 

Prairie Band of Potawatomi Indians v. Wagnon, 
276 F. Supp. 2d 1168 (D. Kan. 2003), aff’d, 402 F.3d 1015 (10th Cir. 2005),  
vac’d on other grounds, 546 U.S. 1072, reaff’d, 476 F.3d 818 (10th Cir. 2007) ....................10 

Prairie Band Potawatomi Nation v. Wagnon, 
476 F.3d 818 (10th Cir. 2007) ...................................................................................................9 

Primera Iglesia Bautista Hispana of Boca Raton, Inc. v. Broward Cnty., 
450 F.3d 1295 (11th Cir. 2006) ...............................................................................................22 

Printz v. United States, 
521 U.S. 898 (1997) ...........................................................................................................15, 29 

Qwest Corp. v. City of Santa Fe, 
380 F.3d 1258 (10th Cir. 2004) ...............................................................................................23 

Ramsey Winch, Inc. v. Henry, 
555 F.3d 1199 (10th Cir. 2009) .........................................................................................10, 12 

Scarborough v. United States, 
431 U.S. 563 (1977) .................................................................................................................28 

Shirley v. Imogene Glass, 
297 Kan. 888 (2013) ................................................................................................................15 

Skilling v. United States, 
561 U.S. 358 (2010) .................................................................................................................30 

Smith v. United States, 
561 F.3d 1090 (10th Cir. 2009) .................................................................................................7 

State ex rel. Stubbs v. Dawson, 
86 Kan. 180 (1911) ..................................................................................................................12 



TABLE OF AUTHORITIES 

 Page(s) 
 

 vii  

Summers v. Earth Island Inst., 
555 U.S. 488 (2009) .................................................................................................................17 

Summit Med. Assocs., P.C. v. Pryor, 
180 F.3d 1326 (11th Cir. 1999) .................................................................................................8 

Susan B. Anthony List v. Driehaus, 
134 S. Ct. 2334 (2014) .......................................................................................................14, 17 

Sutton v. Utah State Sch. for the Deaf & Blind, 
173 F.3d 1226 (10th Cir. 1999) ...........................................................................................6, 25 

Tandy v. City of Wichita, 
380 F.3d 1277 (10th Cir. 2004) ...............................................................................................21 

Timpanogos Tribe v. Conway, 
286 F.3d 1195 (10th Cir. 2002) ...............................................................................................11 

United Food & Commercial Workers Union Local 751 v. Brown Grp., Inc., 
517 U.S. 544 (1996) .................................................................................................................13 

United States v. Arce, 
118 F.3d 335 (5th Cir. 1997) ...................................................................................................29 

United States v. Arizona, 
641 F.3d 339 (9th Cir. 2011), aff’d in part, rev’d in part on other grounds,  
Arizona v. United States, 132 S. Ct. 2492 (2012) ..............................................................29, 30 

United States v. Bass, 
404 U.S. 336 (1971) .................................................................................................................28 

United States v. Haney, 
264 F.3d 1161 (10th Cir. 2001) ...............................................................................................27 

United States v. Jones, 
976 F.2d 176 (4th Cir. 1992) ...................................................................................................29 

United States v. Lanier, 
520 U.S. 259 (1997) .................................................................................................................30 

United States v. Patton, 
451 F.3d 615 (10th Cir. 2006) .................................................................................................28 

United States v. Wilks, 
58 F.3d 1518 (10th Cir. 1995) .................................................................................................27 

United States v. Wilson, 
440 F.2d 1068 (6th Cir. 1971) (per curiam) .............................................................................29 



TABLE OF AUTHORITIES 

 Page(s) 
 

 viii  

Valle del Sol, Inc. v. Whiting, 
732 F.3d 1006 (9th Cir. 2013) .................................................................................................17 

Verizon Md. Inc. v. Public Serv. Comm’n, 
535 U.S. 635 (2002) ...............................................................................................................7, 8 

Wilderness Soc’y v. Kane Cnty., 
632 F.3d 1162 (10th Cir. 2011) ...............................................................................................14 

Winnebago Tribe of Nev. v. Stovall, 
341 F.3d 1202 (10th Cir. 2003) ...............................................................................................11 

CONSTITUTIONS 

U.S. Const.  
art. I, § 8, cl. 3 ..........................................................................................................................26 

Kan. Const. Art. 1 
§ 1.......................................................................................................................................11, 12 
§ 3.............................................................................................................................................12 

STATUTES 

18 U.S.C.  
§ 921(a)(3)(B) ......................................................................................................................5, 29 
§ 921(a)(3)(C) ............................................................................................................................5 
§ 922(b),(d) ..............................................................................................................................28 
§ 922(q)(1)(C) ..........................................................................................................................27 
§ 922(q)(1)(D) ..........................................................................................................................27 

26 U.S.C.  
§ 5845.......................................................................................................................................29 
§ 5845(a)(7) ...............................................................................................................................5 

42 U.S.C.  
 1983.....................................................................................................................................6, 22 

27 C.F.R.  
§ 479.85........................................................................................................................................ 

K.S.A.  
§ 50-1203 .................................................................................................................................29 
§ 50-1204 ......................................................................................................................... passim 
§ 50-1206 ......................................................................................................................... passim 
§ 50-1207 .......................................................................................................................4, 14, 18 
§ 50-1208 .................................................................................................................4, 12, 14, 18 
§ 60-5201(d).............................................................................................................................14 



TABLE OF AUTHORITIES 

 Page(s) 
 

 ix  

§ 75-702 .............................................................................................................................12, 13 
§ 75-704 ...................................................................................................................................13 

Hiawatha, Kan., Ordinance Ch. 10-104 .........................................................................................15 

CONGRESSIONAL MATERIALS 

73d Cong., Sess. 2, ch. 757(a), 48 Stat. 1236 (as originally enacted) ............................................29 

S. Rep. No. 1097, 90th Cong., 2nd Sess. 1968,  
1968 U.S.C.C.A.N. 2112 .........................................................................................................27 

Kan. H.B. 2578 (2014) ...................................................................................................................29 

RULES 

Fed. R. Civ. P. 12(b)(6)....................................................................................................................6 

OTHER AUTHORITIES 

Andy Marso, Brownback Campaign Using Gun Bill Lawsuit to Raise Funds, Topeka 
Capital-Journal (Jul. 11, 2014), available at http://cjonline.com/news/2014-07-
11/brownback-campaign-using-gun-bill-lawsuit-raise-funds. ...................................................1 

Attorney General Op.  
No. 2011-24 (Dec. 29, 2011) ...................................................................................................13 
No. 2013-13 (Aug. 1, 2013) .....................................................................................................13 
No. 2013-17 (Oct. 25, 2013) ....................................................................................................13 
No. 2014-14 (Jul. 28, 2014) .....................................................................................................13 

Charles A. Wright & Mary Kay Kane,  
Law of Federal Courts 314 (6th ed. 2002) ................................................................................9 

 
 



 

   
sf-3456600  

INTRODUCTION 

Kansas Senate Bill 102, codified as K.S.A. §§ 50-1201 et seq., (hereinafter, “the Act”) 

purports to broadly nullify federal firearms laws, and to authorize the State of Kansas and its 

officers to declare the scope of federal law and the reach of the federal Constitution.  As the 

Supreme Court has long recognized, this is a blatantly unconstitutional violation of the 

Supremacy Clause and fundamental precepts of our federal system.  The Act also subjects 

Kansans – including members of Plaintiff Brady Campaign to Prevent Gun Violence (“Brady”) – 

to injuries that clearly satisfy standing requirements.  The State’s1 claim that “no existing federal 

law conflicts with the [Act]” (Mot. at 22) is both incorrect on the face of the Act and illogical 

based on Defendants’ commitment to championing and defending the Act.2  The State argues 

that the Act is essentially insulated from attack, claiming that (1) Defendants are shielded by 

sovereign immunity, (2) Brady lacks standing, and (3) the Complaint lacks merit as a matter of 

law.  With respect to each of these arguments, the State mischaracterizes applicable law and 

ignores factual allegations that must be accepted as true.  The State’s Motion to Dismiss is 

meritless and should be denied. 

Applying the proper Eleventh Amendment test, as well as numerous Tenth Circuit 

sovereign immunity decisions holding that governors and state attorneys general are properly 

named defendants in constitutional challenges such as this, it is clear that sovereign immunity 

does not shield Defendants from Brady’s Supremacy Clause challenge. 

The State’s standing arguments are based on legal doctrines that simply does not exist.  

The State essentially claims that no individual would have standing to challenge the Act until the 

                                                 
1 The terms “State” and “Defendants” refer to Defendants Sam Brownback and Derek Schmidt.  Where 

necessary to address arguments specific to one Defendant, Defendants are referred to as Governor Brownback and 
Attorney General Schmidt. 

2 When Brady filed this lawsuit, the Governor’s campaign declared that he had “championed the Second 
Amendment Protection Act, which exempts firearms manufactured and owned in Kansas from being subjected to 
the regulations or authority from the Obama Administration and gun-grabbing (U.S.) Attorney General Eric 
Holder.”  Andy Marso, Brownback Campaign Using Gun Bill Lawsuit to Raise Funds, Topeka Capital-Journal (Jul. 
11, 2014), available at http://cjonline.com/news/2014-07-11/brownback-campaign-using-gun-bill-lawsuit-raise-
funds. 



 

 2  
sf-3456600  

moment they are either criminally prosecuted under the Act or suffer a physical injury as the 

result of a weapon covered by the Act.  Standing doctrine is otherwise.  Brady members 

identified in the Complaint would have standing to sue in their own right because they are 

subject to potential criminal and civil liability under the Act, and because they suffer real and 

ongoing harms as a result of the Act.  Brady thus has associational standing to bring this case. 

The State’s arguments on the merits of Brady’s claims reveal fundamental 

inconsistencies in the State’s presentation of the Act and the issues presented by this case.  Most 

notably, at certain junctures the State denies that the Act has any effect whatsoever and then 

sentences later proclaims the Act’s importance in protecting Kansas citizens from federal law.  

But there can be no mistake—the Act is an overt and improper attempt to nullify federal law.  

Although the State misleadingly argue that “[t]he Act does not decriminalize any behavior that 

was unlawful under Kansas law before its passage” (Mot. at 7), this misses the point entirely, as 

the Act clearly attempts to decriminalize behavior that is unlawful under federal law. 

The State’s Motion also makes clear the State’s belief that it has the authority to declare 

what federal law is.  For example, the State says that Act does not “criminalize any conduct that 

is not properly punishable as a crime”; that the Act seeks “to enforce the Second Amendment 

and the Tenth Amendment, by codifying existing Commerce Clause precedents and punishing 

violations of the established rights of the people of the State of Kansas”; and that “[o]nly 

wrongful conduct that exceeds the established limits of federal authority will be punished.”  

(Mot. at 2.)  The State’s Motion thus embodies the very flaw that Brady challenges in the Act:  

that under the Supremacy Clause, a State does not have authority to declare the limits of federal 

law.  The Complaint states meritorious, and important, causes of action.  The State’s Motion 

should be denied. 

STATEMENT OF FACTS 

A. The Second Amendment Protection Act 

Kansas Senate Bill 102 enacted the “Second Amendment Protection Act,” codified as 

K.S.A. §§ 50-1201 et seq., which became effective on April 25, 2013.  (Compl. ¶ 2.)  Section 50-
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1206(a) of the Act purports to nullify all federal firearms regulations that the State of Kansas 

determines violate the Second Amendment of the United States Constitution:  “Any act, law, 

treaty, order, rule or regulation of the government of the United States which violates the second 

amendment to the constitution of the United States is null, void and unenforceable in the state 

of Kansas.”  K.S.A. §§ 50-1206(a) (emphasis added).  The Act does not identify the specific 

federal laws, treaties, orders, rules or regulations that it purportedly nullifies, but numerous 

statements made when the Act was passed confirm the intent to declare Kansas “sovereignty” 

with respect to firearms regulation and to nullify federal firearms regulations.  (Compl. ¶ 5.) 

The Act also purports to nullify federal law with respect to a subset of firearms and 

accessories by declaring them exempt from federal Commerce Clause authority: 

A personal firearm, a firearm accessory or ammunition that is 
manufactured commercially or privately and owned in Kansas and that 
remains within the borders of Kansas is not subject to any federal law, 
treaty, federal regulation, or federal executive action, including any federal 
firearm or ammunition registration program, under the authority of 
congress to regulate interstate commerce.  It is declared by the legislature 
that those items have not traveled in interstate commerce. 

K.S.A. § 50-1204(a).  Sections K.S.A. § 50-1204(b)-(c) purport to define limitations on what 

constitutes “interstate commerce” for purposes of implementing K.S.A. § 50-1204(a)’s 

nullification provision.  K.S.A. § 50-1204(b) provides: 

Component parts are not firearms, firearms accessories or ammunition, 
and their importation into Kansas and incorporation into a firearm, a 
firearm accessory or ammunition manufactured and owned in Kansas does 
not subject the firearm, firearm accessory or ammunition to federal 
regulation. It is declared by the legislature that such component parts are 
not firearms, firearms accessories or ammunition and are not subject to 
congressional authority to regulate firearms, firearms accessories and 
ammunition under interstate commerce as if they were actually firearms, 
firearms accessories or ammunition. 

K.S.A. § 50-1204(c) provides: 

Firearms accessories that are imported into Kansas from another state and 
that are subject to federal regulation as being in interstate commerce do 
not subject a firearm to federal regulation under interstate commerce 
because they are attached to or used in conjunction with a firearm in 
Kansas. 



 

 4  
sf-3456600  

The Act also includes enforcement provisions.  Section 50-1207 imposes criminal 

liability for failure to comply with the Act’s nullification provisions: 

It is unlawful for any official, agent or employee of the government of the 
United States, or employee of a corporation providing services to the 
government of the United States to enforce or attempt to enforce any act, 
law, treaty, order, rule or regulation of the government of the United 
States regarding a firearm, a firearm accessory, or ammunition that is 
manufactured commercially or privately and owned in the state of Kansas 
and that remains within the borders of Kansas. 

K.S.A. § 50-1207.  Section 50-1207 provides that “violation of this section is a severity level 10 

nonperson felony.”  Id.  Section 50-1208 permits the state attorney general, and county and 

district attorneys, to seek injunctive relief to enforce the provisions of K.S.A. § 50-1207.  K.S.A. 

§ 50-1208.  Section 50-1206(b) contains similar prohibitions and potential civil liability for state 

and local officials, agents, and employees: 

No official, agent or employee of the state of Kansas, or any political 
subdivision thereof, shall enforce or attempt to enforce any act, law, 
treaty, order, rule or regulation of the government of the United States 
regarding any personal firearm, firearm accessory or ammunition that is 
manufactured commercially or privately and owned in the state of Kansas 
and that remains within the borders of Kansas. 

K.S.A. § 50-1206(b). 

B. Effects of the Second Amendment Protection Act 

Because Kansas has little gun control legislation at the state level, the Act’s sweeping 

nullification provisions fundamentally change firearms regulations in the State.  See K.S.A. 

§§ 50-1206, 50-1207.  The Complaint sets forth specific examples of conduct, otherwise illegal 

under federal law, that the Act now purports to allow.  (See Compl. ¶¶ 35-50.)  Among other 

examples, the Act permits undocumented and unlicensed manufacture and sales of dangerous 

firearms and firearm accessories in Kansas (id. ¶¶ 37-38), prohibits the use of the National 

Instant Criminal Background Check System in Kansas (id.¶ 39), permits manufacture and 

possession of firearms in Kansas without serial numbers (id.¶ 42), and permits “firearms 

designed to avoid metal detectors and airport security” (id. ¶ 43). 
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The language of the Act also directly conflicts with federal gun law provisions.  For 

example, the Act declares that that “[c]omponent parts are not firearms, firearm accessories or 

ammunition, and their importation into Kansas and incorporation into a firearm . . . manufactured 

and owned in Kansas does not subject the firearm . . . to federal regulation.”  K.S.A. § 50-

1204(b) (emphasis added).  Furthermore, the Act defines sound suppressors as “firearm 

accessories,” which when imported into Kansas and attached to a “Kansas” firearm “do not 

subject a firearm to federal regulation . . . .” K.S.A. §§ 50-1203(b), 1204(c).  However, under 

federal law, a component part such as a frame or receiver is a firearm, 18 U.S.C. § 921(a)(3)(B), 

as is a firearm silencer.  18 U.S.C. § 921(a)(3)(C); 26 U.S.C. § 5845(a)(7).  The Act thus creates 

conflict and confusion as to what even constitutes a firearm. 

C. The Parties 

Brady is a non-profit membership organization with chapters throughout the country, 

including a chapter in Kansas.  (Compl. ¶ 17.)  Brady is a public interest organization that works 

through its advocacy campaigns and local chapters to reduce gun deaths and injuries through 

education, research, and public health initiatives.  (Id.)  Brady’s Kansas members include 

individuals who have faced gun violence themselves, including in the recent hate-crime 

shootings at the Jewish Community Center of Greater Kansas City, individuals who have lost 

family and friends, and individuals who are potentially subject to civil and criminal liability 

under the Act.  (Id. ¶¶ 17-23.) 

The Complaint identifies certain of these Brady members.  Crosby Gernon is Mayor of 

the City of Hiawatha, Kansas.  (Id. ¶ 18.)  He is vested with executive and administrative 

authority over the City of Hiawatha, including over the chief of police.  (Id.)  Paul Temme has 

survived two acts of gun violence in Kansas in the past year, including the Kansas City Jewish 

Community Center shooting.  (Id. ¶ 19.)  Harold Koch is an activist in the gun violence 

prevention movement who has received threats over his activism.  (Id. ¶ 20.)  Susan Blaney is a 

retired federal Administrative Law Judge who fears for her safety and the safety of her 

grandchildren due to the Act.  (Id. ¶ 21.)  Loren Stanton formed the Gun Violence Prevention 
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Project and fears for his safety and the safety of his grandchildren due to the Act.  (Id. ¶ 22.)  

Two other members of the Brady Kansas chapter, who do not wish to be named for fear of 

retaliation, were also present at the Kansas City Jewish Community Center shooting.  (Id. ¶ 23.) 

Defendant Brownback is the Governor of Kansas, and Defendant Schmidt is the Attorney 

General of Kansas.  (Id. ¶¶ 24-25.)  They are sued in their official capacities. 

D. Legal Claims and Relief Sought 

Brady asserts four causes of action.  First, the Act is preempted and invalid under the 

Supremacy Clause of the United States Constitution, because it purports to nullify federal gun 

control laws and regulations and to define the limits of congressional authority under the 

Commerce Clause.  Second, the Act is void for vagueness under the United States Constitution 

because it is insufficiently explicit to inform who may be subject to its enforcement provisions of 

what conduct on their part will render them liable to its penalties.  Third, the Act is void for 

vagueness under the Kansas Constitution for these same reasons.  Fourth, the Act violates 

42 U.S.C. § 1983 because it deprives Brady members of their federal constitutional rights under 

the Fourteenth Amendment. 

Brady seeks declaratory and injunctive relief prohibiting enforcement of the Act. 

QUESTIONS PRESENTED 

The State’s Motion to Dismiss raises three questions:  (1) are the Governor and Attorney 

General of Kansas proper defendants; (2) does Brady have associational standing; and (3) does 

the Complaint state meritorious claims for relief? 

LEGAL STANDARD 

In deciding a motion to dismiss under Rule 12(b)(6) of the Federal Rules of Civil 

Procedure, “all well-pleaded factual allegations in the amended complaint are accepted as true 

and viewed in the light most favorable to the nonmoving party.”  Sutton v. Utah State Sch. for 

the Deaf & Blind, 173 F.3d 1226, 1236 (10th Cir. 1999).  A complaint “should not be dismissed 

for failure to state a claim unless it appears . . . plaintiff can prove no set of facts in support of his 

claim which would entitle him to relief.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 561 (2007).  
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In addition to the complaint, the “district court may consider documents referred to in the 

complaint if the documents are central to the plaintiff’s claim and the parties do not dispute the 

documents’ authenticity.”  Smith v. United States, 561 F.3d 1090, 1098 (10th Cir. 2009) (quoting 

Alvarado v. KOB-TV, L.L.C., 493 F.3d 1210, 1215 (10th Cir. 2007)). 

When determining standing at the motion to dismiss stage, a court should “presum[e] that 

general allegations embrace those specific facts that are necessary to support the claim.”  

Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992) (quoting Lujan v. Nat’l Wildlife Fed’n, 

497 U.S. 871, 889 (1990).  Therefore, at the pleading stage, “general factual allegations of injury 

resulting from the defendant’s conduct may suffice.”  Id. 

ARGUMENT 

I. THE ELEVENTH AMENDMENT PROVIDES NO BASIS FOR DISMISSAL 

The State’s challenge to the constitutionality of the Act is authorized by Ex parte Young, 

209 U.S. 123 (1908), which provides an exception to sovereign immunity.  The State’s attempt 

to invoke the Eleventh Amendment is plagued by reliance on incorrect legal standards and 

distortion of Defendants’ legal duties under the Act. 

A. This Case Falls Squarely Within the Scope of Ex Parte Young 

The State offers multiple formulations of the Ex parte Young exception to sovereign 

immunity, each misstating the law, including that Ex parte Young requires a named defendant 

who is actively “participating in an ongoing violation of anyone’s federally protected rights,” 

“personally involved in enforcing or applying the statute,” and “engaged in an ongoing violation 

of federal law.”  (Mot. at 5, 9, 10.)  Not one of these purported legal standards is correct. 

“In determining whether the doctrine of Ex parte Young avoids an Eleventh Amendment 

bar to suit, a court need only conduct a ‘straightforward inquiry into whether [the] complaint 

alleges an ongoing violation of federal law and seeks relief properly characterized as 

prospective.’”  Verizon Md. Inc. v. Public Serv. Comm’n, 535 U.S. 635, 645 (2002) (quoting 

Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261, 296 (1997) (O’Connor, J., concurring in 

part and concurring in judgment)).  The Tenth Circuit has converted the inquiry into a three-part 
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test:  “Plaintiffs must show that they are:  (1) suing state officials rather than the state itself, 

(2) alleging an ongoing violation of federal law, and (3) seeking prospective relief.”  Muscogee 

(Creek) Nation v. Pruitt, 669 F.3d 1159, 1167 (10th Cir. 2012). 

The State does not dispute that Brady is suing Kansas state officials rather than Kansas 

itself or that Brady is seeking prospective relief.  Although the State does not say so explicitly, it 

appears to contest the second factor – that the Complaint alleges an ongoing violation of federal 

law.  (See Mot. at 11 (suggesting that there is no ongoing violation of federal law because “[n]o 

prosecution under the [Act] is either underway or threatened” and no “federal right” of Plaintiff 

is being violated).)  The State cites no authority in support of these arguments, which are wrong 

as a matter of law and ignore the well-pleaded allegations of the Complaint. 

To begin, there is no requirement in Ex parte Young that “prosecution under the Second 

Amendment Protection Act is either underway or threatened.”  The “ongoing violation” 

requirement “does not mean that the enforcement of the allegedly unconstitutional state statute 

actually must be in progress against the particular plaintiffs initiating suit.”  Summit Med. 

Assocs., P.C. v. Pryor, 180 F.3d 1326, 1338 (11th Cir. 1999).  Instead, “the ongoing and 

continuous requirement merely distinguishes between cases where the relief sought is 

prospective in nature, i.e., designed to prevent injury that will occur in the future, and cases 

where relief is retrospective.”  Id.  Where, as here, the complaint alleges that a state statute 

violates federal law and the statute is in effect when plaintiff files suit, then the complaint alleges 

an ongoing violation of federal law.  See Powder River Basin Res. Council v. Babbitt, 54 F.3d 

1477, 1483 (10th Cir. 1995). 

Nor does Ex parte Young require that a “federal right of plaintiff or its members is being 

violated.”  (See Mot. at 11.)  Although the Complaint plainly alleges violation of Members’ 

federal constitutional rights, Ex parte Young requires only an “ongoing violation of Federal law.”  

Verizon 535 U.S. at 645 (internal citation omitted).  The Tenth Circuit has expressly held that an 

allegation that federal law preempts a state statute is an “allegation[] of ongoing violation[] of 

federal law.”  Pruitt, 669 F.3d at 1168.  There can be no dispute that the Complaint alleges 
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ongoing violations of federal law within the meaning of these cases.  (See, e.g., Compl. ¶¶ 12, 

35-66.)  The State does not dispute, nor can it, that the Act is in effect now and will continue to 

be in effect in the future unless enjoined and declared unconstitutional. 

Suits against state officials pursuant to Ex parte Young are “indispensable to the 

establishment of constitutional government and the rule of law.”  Charles A. Wright & Mary Kay 

Kane, Law of Federal Courts 314 (6th ed. 2002).  Indeed, Ex parte Young provides the primary 

“means to correct ongoing violations of law and to vindicate the interests which animate the 

Supremacy Clause.”  Alden v. Maine, 527 U.S. 706, 757 (1999).  The Supreme Court 

consistently has explained that Ex parte Young is “necessary” so that federal courts can vindicate 

the Supremacy Clause.  Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 105 (1984); 

see also Alden, 527 U.S. at 748 (describing Ex parte Young as forming “an essential part of our 

sovereign immunity doctrine”).  “[T]he availability of prospective relief of the sort awarded in 

Ex parte Young gives life to the Supremacy Clause.  Remedies designed to end a continuing 

violation of federal law are necessary to vindicate the federal interest in assuring the supremacy 

of that law.”  Green v. Mansour, 474 U.S. 64, 68 (1985).  Brady’s challenge to the Act fits 

squarely within the Ex parte Young doctrine. 

B. Ex Parte Young Does Not Require Defendants’ “Personal Involvement” With 
Enforcement of the Act 

The State contends that Brady has sued the wrong state officials, because Governor 

Brownback and Attorney General Schmidt are not “personally involved in enforcing” the Act.  

(Mot. at 10.)  The State provides no legal support for this contention, which misstates the law.  

Courts do not require “personal involvement” with enforcement to avoid sovereign immunity.  

Instead, “[s]tate officers sued in Ex parte Young cases must have ‘some connection’ to the 

enforcement of the allegedly defective act.”  Prairie Band Potawatomi Nation v. Wagnon, 

476 F.3d 818, 828 (10th Cir. 2007).  Ex parte Young itself required that a state officer defendant 

needs to have only “some connection with the enforcement of the act.”   Ex parte Young, 

209 U.S. at 157.  As this Court has explained, there is no requirement that a defendant have a 
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“special connection,” only that “some connection” must exist.  See Prairie Band of Potawatomi 

Indians v. Wagnon, 276 F. Supp. 2d 1168, 1182 (D. Kan. 2003), aff’d, 402 F.3d 1015 (10th Cir. 

2005), vac’d on other grounds, 546 U.S. 1072, reaff’d, 476 F.3d 818 (10th Cir. 2007) (emphasis 

added).3 

Contrary to the State’s assertion that Defendants are immune because they do not 

“administer[]” the Act and are not “personally involved in enforcing or applying” the Act (Mot. 

at 10), it is sufficient that a defendant’s connection with the challenged statute arise by “general 

law.”  Ex parte Young, 209 U.S. at 157-58.  The defendant need not be the “primary authority” to 

enforce the challenged law.  281 Care Comm. v. Arneson, 638 F.3d 621, 632 (8th Cir. 2011); see 

also Hill v. Kemp, 478 F.3d 1236, 1261 (10th Cir. 2007) (claims against Oklahoma Governor and 

Attorney General based on distribution of taxes were proper under Ex parte Young).  Where a 

governor and attorney general have “broad powers to enforce the State’s Constitution and 

statutes,” they have “some connection” with the enforcement of state statutes, even if those 

statutes do not require affirmative enforcement by any state official.  Citizens for Equal Prot. v. 

Bruning, 455 F.3d 859, 864 (8th Cir. 2006).  Likewise, where an attorney general has statutory 

authority to represent the state, he has a sufficient connection to laws that could result in 

prosecution.  Mo. Prot. & Advocacy Servs. v. Carnahan, 499 F.3d 803, 807 (8th Cir. 2007). 

There is no shortage of Tenth Circuit cases holding that governors and attorneys general 

may be sued pursuant to Ex parte Young for constitutional and other challenges to state laws.  

See, e.g., Ramsey Winch, Inc. v. Henry, 555 F.3d 1199, 1203 n.4 (10th Cir. 2009) (Oklahoma 

Governor and Attorney General were proper defendants for purposes of both Article III and Ex 

                                                 
3 In Wagnon, the Tenth Circuit stated that a defendant must have “a particular duty to ‘enforce’ the statute 

in question and a demonstrated willingness to exercise that duty.”  476 F.3d at 828.  This does not change Ex parte 
Young’s “some connection” requirement.  Indeed, the defendants in Wagnon were “not specifically empowered to 
ensure compliance with the statute at issue,” yet still had a sufficient connection to the challenged statute.  Id.  As 
the Tenth Circuit held, the “fact that the state officer, by virtue of his office, has some connection with the 
enforcement of the act, is the important and material fact.”  Id. (quoting Ex parte Young, 209 U.S. at 157) (emphasis 
added). 
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parte Young for challenge to pro-gun laws with criminal penalties).4  The State refutes none of 

this authority, and instead relies on just three cases – two of which contain no Ex parte Young 

analysis whatsoever and a third that is distinguishable based on the explicit language of the 

subject statute.5 

C. Defendants’ Responsibility for Enforcement of the Act Easily Satisfies 
Ex parte Young 

The Complaint correctly alleges that both Governor Brownback and Attorney General 

Schmidt have responsibility to enforce the Act.  (See Compl. ¶¶ 24-25.)  “[T]he Governor and 

Attorney General of the state of Kansas have responsibility for the enforcement of the laws of the 

state.”  Petrella v. Brownback, 697 F.3d 1285, 1294 (10th Cir. 2012) (citing Ex parte Young).  

Under the Kansas Constitution, “[t]he constitutional officers of the executive department shall be 

the governor, lieutenant governor, secretary of state, and attorney general, who shall have such 

qualifications as are provided by law.”  Kan. Const. Art. 1 § 1 (emphasis added). 

                                                 
4 See also Kitchen v. Herbert, 755 F.3d 1193, 1202-03 (10th Cir. 2014) (citing Ex parte Young and holding 

that Utah Governor and Attorney general were proper defendants where Attorney General had “supervisory powers” 
and Governor could order Attorney General to act). Pruitt, 669 F.3d at 1168  (claims against Oklahoma Attorney 
General for challenge to tobacco regulations were proper under Ex parte Young); Winnebago Tribe of Nev. v. 
Stovall, 341 F.3d 1202, 1207 (10th Cir. 2003) (claims against Kansas Attorney General for challenge to fuel taxes 
were proper under Ex parte Young); Timpanogos Tribe v. Conway, 286 F.3d 1195, 1206 (10th Cir. 2002) (claims 
against Utah Governor for tribal rights were proper under Ex parte Young); Harris v. Owens, 264 F.3d 1282, 1290 
(10th Cir. 2001) (claims against Colorado Governor stemming from tobacco litigation settlement were proper under 
Ex parte Young, in part because Governor was charged with “taking care that the laws be faithfully executed.”) 
(citation omitted); Lewis v. N.M. Dep’t of Health, 261 F.3d 970, 975 (10th Cir. 2001) (claims against New Mexico 
Governor under healthcare laws were proper under Ex parte Young) ; Branson Sch. Dist. RE-82 v. Romer, 161 F.3d 
619, 632 (10th Cir. 1998) (claims against Colorado Governor for challenge to state constitutional amendment 
regarding land stewardship were proper under Ex parte Young). 

5 The Bishop decisions discuss Article III standing and contain no holdings pertaining to sovereign 
immunity.  See Bishop v. Smith, 760 F.3d 1070 (10th Cir. 2014); Bishop v. Smith, 333 F. App’x 361, 364 (10th Cir. 
2009) (unpublished order, nonprecedential pursuant to 10th Cir. R. 32.1(A)).  Moreover, Bishop concerned the 
issuance of marriage licenses, an area where “the executive branch of Oklahoma’s government has no authority.”  
333 F. App’x. at 365; but see Kitchen, 755 F.3d at 1204 (under Utah law, Governor and Attorney General were 
proper Ex parte Young defendants for challenge to marriage law).  The State’s only other case, Peterson v. Martinez, 
707 F.3d 1197 (10th Cir. 2013), is inapposite.  In Peterson, the Tenth Circuit found that the Ex parte Young 
exception did not apply to the executive director of the Colorado Department of Public Safety, because the 
challenged statute instead specifically charged sheriffs with its administration.  Id. at 1206-07.  There is no such 
specific delegation of authority in the Act.  To the contrary, the Act specifically delegates the Attorney General as 
the enforcer of the Act. 
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The Kansas Constitution specifically provides that “[t]he supreme executive power of 

this state shall be vested in a governor, who shall be responsible for the enforcement of the laws 

of this state.”  Kan. Const. Art 1 § 3.  As Kansas’s head of state and chief law enforcement 

official, Governor Brownback has at least “some connection” with the Act, which prohibits 

officials and employees of the State of Kansas from “enforc[ing] or attempt[ing] to enforce any 

act, law, treaty, order, rule or regulation of the government of the United States regarding any 

personal firearm, firearm accessory or ammunition that is manufactured commercially or 

privately and owned in the state of Kansas and that remains within the borders of Kansas,” and 

which purports to make it a felony for an agent or employee of the United States government to 

enforce federal law in within Kansas.  K.S.A. §§ 50-1206, 50-1207.  See Harris, 264 F.3d at 

1290; Ramsey Winch, Inc., 555 F.3d at 1203; Citizens for Equal Prot., 455 F.3d at 864.  

Governor Brownback also has the power to command the Kansas Attorney General to appear for 

the state to prosecute or defend any action brought under the Act.  K.S.A § 75-702; State ex rel. 

Stubbs v. Dawson, 86 Kan. 180 (1911). 

It is also beyond dispute that Attorney General Schmidt has at least “some connection” 

with the Act.  Like Governor Brownback, Attorney General Schmidt is charged with enforcing 

Kansas law.  Kan. Const. Art. 1 § 1; K.S.A § 75-702.  And even though a defendant need not be 

identified in the challenged statute to fit within Ex parte Young (see Finstuen v. Crutcher, 496 

F.3d 1139, 1151 (10th Cir. 2007)), section 50-1208 of the Act explicitly confers enforcement 

power on the Kansas Attorney General:  “A county or district attorney, or the attorney general, 

may seek injunctive relief in any court of competent jurisdiction to enjoin any official, agent or 

employee of the government of the United States . . . .”  K.S.A. § 50-1208 (emphasis added). 

Kansas law also provides that the attorney general: 

shall appear for the state, and prosecute and defend all actions and 
proceedings, civil or criminal, in the Kansas supreme court . . . , in which 
the state shall be interested or a party, and . . . shall also, when required by 
the governor . . . appear for the state and prosecute or defend, in any other 
court or before any officer, in any cause or matter, civil or criminal, in 
which this state may be a party or interested or when the constitutionality 
of any law of this state is at issue and when so directed shall seek final 
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resolution of such issue in the supreme court of the state of Kansas.  

K.S.A § 75-702.  The attorney general, moreover, is statutorily required to consult with and 

advise county attorneys, and to offer his or her opinion in writing upon all questions of law 

submitted by various statue officials, including the governor.  K.S.A § 75-704.  Attorney General 

Schmidt has in fact repeatedly used the powers of his office to issue opinion letters about Kansas 

firearms laws.  See Attorney General Op. No. 2014-14 (Jul. 28, 2014) (all opinions available at 

http://ksag.washburnlaw.edu/); Attorney General Op. No. 2013-17 (Oct. 25, 2013); Attorney 

General Op. No. 2013-13 (Aug. 1, 2013); Attorney General Op. No. 2011-24 (Dec. 29, 2011). 

For all of these reasons, the State’s sovereign immunity argument is baseless. 

II. PLAINTIFF BRADY SATISFIES ALL REQUIREMENTS FOR 
ASSOCIATIONAL STANDING 

The State challenges Brady’s standing to bring this action, but the State fails to cite the 

correct legal standard and ignores the Complaint’s allegations.  The question before the Court is 

whether Brady has associational standing.  “An association has standing to bring a suit on behalf 

of its members when:  ‘(a) its members would otherwise have standing to sue in their own right; 

(b) the interests it seeks to protect are germane to the organization’s purpose; and (c) neither the 

claim asserted nor the relief requested requires the participation of individual members in the 

lawsuit.’”  Comm. to Save the Rio Hondo v. Lucero, 102 F.3d 445, 447 n.3 (10th Cir. 1996) 

(quoting Hunt v. Wash. State Apple Advert. Comm’n, 432 U.S. 333, 343 (1977)). 

The second and third prongs of this test are not in question.  “The Brady is a public 

interest organization that works through its advocacy campaigns and local chapters to reduce gun 

deaths and injuries through education, research, and public health initiatives.”  (Compl. ¶ 17.)  

The interests Brady seeks to protect through this lawsuit are germane to these purposes.  

Furthermore, neither the claims nor the injunctive and declaratory relief requested require the 

participation of individual members.  See United Food & Commercial Workers Union Local 

751 v. Brown Grp., Inc., 517 U.S. 544, 546 (1996) (individual participation is not necessary 

“when an association seeks prospective or injunctive relief for its members”). 
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The State challenges only the first prong of the test, which requires that Brady members 

otherwise have standing to sue in their own right.  Brady members have Article III standing to 

bring suit in their own right by demonstrating “(1) an ‘injury in fact,’ (2) a sufficient ‘casual 

connection between the injury and the conduct complained of,’ and (3) a ‘likelihood’ that the 

injury ‘will be redressed by a favorable decision.’”  Susan B. Anthony List v. Driehaus, 134 S. 

Ct. 2334, 2341 (2014).  The Brady members identified in the Complaint would satisfy this test.6 

A. The Threat of Criminal and Civil Liability Under the Act Confers Article III 
Standing on Brady Members 

The State flatly mischaracterizes the Act by asserting it “imposes no criminal liability on 

a state actor and no civil liability on anyone.”  (Mot. at 12.)  The Act in fact contains broad 

criminal and civil enforcement provisions.  Section 50-1207 criminalizes the enforcement of any 

federal firearms law with respect to any Kansas firearm, and it is not limited to federal law 

enforcement officials, as the State contends, but extends to a broad and undefined swath of 

potential criminal defendants.  See K.S.A. § 50-1207.  On the statute’s face, criminal liability 

extends to anyone who may be acting as an “agent” of the U.S. government, which could 

certainly include and state or local officials working in connection with federal authorities on 

matters involving firearms.  Id.  The criminal prohibitions also apply to any “employee of a 

corporation” that is “providing services” to the U.S. government.  Id.  Numerous companies 

provide services to the federal government, and the Act would apply to all employees of all such 

companies.  Furthermore, Section 8 is a civil enforcement provision that permits the state 

attorney general, and county and district attorneys, to seek injunctive relief regarding the Act’s 

prohibitions.  K.S.A. § 50-1208.  The statute thus includes both criminal and civil penalties. 

Furthermore, under Kansas law, anyone who violates the Act is potentially subject to 

private civil causes of action based on those alleged violations.  See K.S.A. § 60-5201(d) 

                                                 
6 The State also makes passing reference to “prudential standing,” citing Wilderness Society v. Kane 

County, 632 F.3d 1162 (10th Cir. 2011), for the proposition that Brady cannot bring claims on behalf of its 
members.  Wilderness Society says no such thing.  The ruling on prudential standing in that case was based on the 
court’s finding that the plaintiff organization was attempting to assert rights of the federal government, not of its 
members.  Id. at 1171.  That is not the case here.  The State fails to identify any genuine prudential standing issue. 
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(“Nothing in this act [i.e., the Transparency in Lawsuits Protection Act] shall be construed to 

prevent the breach of any duty imposed by law from being used as the basis for a cause of action 

under any theory of recovery otherwise recognized by law, including, but not limited to, theories 

of recovery under the law of torts or contract.”); see also Shirley v. Imogene Glass, 297 Kan. 

888, 897 (2013) (violation of firearms statute supported negligence claim). 

Brady members are subject to these criminal and civil enforcement provisions and 

potential civil claims, including any Brady member who enforces or attempts to enforce federal 

firearms regulations and is either employed by a company that provides services to the federal 

government or may be considered an agent of the federal government for any purpose.  The 

Complaint identifies Crosby Gernon, a Brady member whose official and unofficial duties make 

him subject to the Act’s criminal and civil enforcement provisions.  Dr. Gernon has been the 

Mayor of the City of Hiawatha, Kansas since 2006.  (Compl. ¶ 18.)  He has direct authority over 

the Hiawatha police department.  See Hiawatha, Kan., Ordinance Ch. 10-104 (head of Hiawatha 

Police Department “shall be subject to the orders of the mayor and the commissioner of the 

police”).  Under the ordinances of the City of Hiawatha, the mayor is vested with all executive 

and administrative authority, and the Hiawatha Chief of Police is subject to the mayor’s policy 

decisions.  (Id.)  The Mayor also adopts policies and procedures that govern the Chief of Police, 

and Hiawatha police receive instructions from Dr. Gernon to investigate complaints made by 

residents.  (Id.)  As a result of these law enforcement duties, Dr. Gernon is subject to the Act’s 

prohibitions and enforcement provisions.  He faces liability under Section 50-1207 as an “agent” 

for any enforcement activities that involve federal authorities.7 

                                                 
7 The State has essentially conceded that when enforcing the Act, it will take the position that a state 

official enforcing federal gun laws is an “agent” of the federal government.  In the Motion, the State asserts that 
Section 50-1206(b) of the Act implements the anti-commandeering principle at the heart of New York v. United 
States, 505 U.S. 144 (1992), and Printz v. United States, 521 U.S. 898 (1997).  (Mot. at 16-17 (“Kansas is not 
required to assist in the enforcement of federal gun control laws.”).)  New York is the seminal case for the 
proposition that the federal government cannot commandeer states as “agents” to enforce federal regulatory 
programs.  See 505 U.S. at 178 (holding that Congress “may not conscript state governments as its agents”).  The 
necessary implication of the State’s own professed view of the Act is that state actors that enforce federal gun laws 
are acting as agents of the federal government. 
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In addition, Dr. Gernon is a physician with the University of Kansas Hospital and 

Associate Professor of Radiology at the University of Kansas School of Medicine.  (Compl. 

¶ 18.)  As a physician and educator at a state-sponsored university, Dr. Gernon is an “official, 

agent, or employee of the state of Kansas, or any political subdivision thereof” within the 

meaning of K.S.A § 50-1206.  He is thus subject to potential civil claims for violation of the 

Act’s prohibitions.  Furthermore, since the University of Kansas provides services to the federal 

government through such programs as Medicaid and Medicare, and Dr. Gernon is contracted to 

provide services to the University of Kansas, Dr. Gernon is an “employee of a corporation” that 

is “providing services” to the U.S. government within the meaning of Section 50-1207.  This is 

an alternative basis under which Dr. Gernon is subject to criminal sanctions under the Act. 

The threat of criminal and civil liability under a challenged statute qualifies as “injury in 

fact” for purposes of Article III standing.  The State’s position amounts to the assertion that no 

Brady member would have Article III standing until a criminal or civil action is actually 

commenced.  (Mot. at 14.)  That position is wrong as a matter of law.  See Kan. Judicial 

Review v. Stout, 519 F.3d 1107, 1118 (10th Cir. 2008) (state judge plaintiffs facing potential 

ethical violations for certain campaign activity had established that they suffered injury-in-fact); 

New Mexicans for Bill Richardson v. Gonzales, 64 F.3d 1495, 1501-02 (10th Cir. 1995) (plaintiff 

intending to use certain campaign funds for state-office election had established injury-in-fact 

sufficient under Article III where statute threatened criminal prosecution for such expenditures); 

Grant v. Meyer, 828 F.2d 1446, 1449 (10th Cir. 1987) (plaintiff petition circulators had 

presented injury-in-fact because they faced possible prosecution under challenged state statute 

for their intended electoral activities). 

In Babbitt v. United Farm Workers National Union, 442 U.S. 289 (1979), a labor union 

challenged a state law that allegedly burdened First Amendment rights with potential criminal 

liability.  The district court had enjoined the state law after determining that the labor union had 

established standing.  The Supreme Court affirmed the labor union’s standing over the 

defendants’ contention that “the criminal penalty provision ha[d] not yet been applied and may 
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never be applied to” the plaintiff’s actions.  Id. at 302.  The Court held that “when contesting the 

constitutionality of a criminal statute, ‘it is not necessary that the plaintiff first expose himself to 

actual arrest or prosecution to be entitled to challenge the statute that he claims deters the 

exercise of his constitutional rights.”  Id. at 298 (citing Steffel v. Thompson, 415 U.S. 452, 459 

(1974)); see also Keller v. City of Fremont, 719 F.3d 931, 947-48 (8th Cir. 2013) (plaintiffs had 

standing to challenge immigration law that could potentially subject him to liability), cert. 

denied, 134 S. Ct. 2140 (2014); Valle del Sol, Inc. v. Whiting, 732 F.3d 1006, 1015-16 (9th Cir. 

2013) (“injury in fact” established in challenge to state law where plaintiff’s conduct fell “within 

the plain language of [the challenged law’s] prohibition”)).  As in these cases, Brady members 

who are subject to liability under the Act have established “injury in fact.”8 

In addition to establishing injury in fact, there is a sufficient casual connection between 

the injury and the conduct complained of and a likelihood that the injury will be redressed by a 

favorable decision.  See Susan B. Anthony List, 134 S. Ct. at 2341.  The threat of liability arises 

directly from the existence of the Act, and if the Court awards the relief Plaintiff seeks, the injury 

will be redressed.  All elements of member standing are satisfied. 

B. Fear and Other Emotional Harms Associated With the Act’s Significant 
Changes to Firearms Laws Confer Article III Standing on Brady Members 

1. Contrary to the State’s Mischaracterizations, the Act Substantially 
Changes Firearms Regulations in Kansas 

The State’s standing argument is premised on the false assertion that since the Act does 

nothing more than codify existing law, no one has suffered injury caused by the Act.  Incredibly, 

the State asserts that the Act “does not seek to nullify existing federal gun control laws” and 

                                                 
8 The State’s cases are inapposite.  In Summers v. Earth Island Institute, 555 U.S. 488 (2009), plaintiffs 

challenged a law that “neither require[d] nor forb[ade] any action on [their] part.”  Id. at 493.  Similarly, the 
plaintiffs in Lujan were not themselves “the object of the government action or inaction [challenged].”  Lujan v. 
Defenders of Wildlife, 504 U.S. 555, 562 (1992).  And in City of Los Angeles v. Lyons, 461 U.S. 95 (1983), the 
Court found that a plaintiff challenging a police department’s policy permitting the use of choke-holds in non-life 
threatening situations did not have standing, because the plaintiff could not prove that he was more likely to be a 
victim of the chokehold policy than any other resident of the city.  Id. at 111 (“[A] federal court may not entertain a 
claim by any or all citizens who no more than assert that certain practices of law enforcement officers are 
unconstitutional.”).  Those are not the circumstances here, where Dr. Gernon is subject to liability under the Act on 
multiple grounds, as described above. 
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“does not alter existing gun control laws.”  (Mot. at 2, 13.)  These assertions ignore the plain 

language of the Act, the expressed intentions of the Act’s supporters, and pages of detailed 

factual allegations in the Complaint—and run contrary to basic tenets of statutory construction 

that statutory language should be construed to have some purpose, and not be superfluous.  Thus, 

they fail to support the State’s Motion. 

The Act unmistakably seeks to nullify federal firearms regulations in Kansas.  In the clear 

language of nullification, Section 50-1206(a) simply declares that “[a]ny act, law, treaty, order, 

rule or regulation of the government of the United States which violates the second amendment 

to the constitution of the United States is null, void and unenforceable in the state of Kansas.”  

K.S.A. § 50-1206(a) (emphasis added).  The Act also purports to nullify federal law specifically 

with respect to “Kansas” firearms, declaring that any such firearm “is not subject to any federal 

law, treaty, federal regulation, or federal executive action, including any federal firearm or 

ammunition registration program, under the authority of congress to regulate interstate 

commerce.”  K.S.A. § 50-1204(a) (emphasis added).  To give force to these sweeping 

prohibitions, the Act provides criminal and civil enforcement provisions.  K.S.A. §§ 50-1207, 

50-1208. 

As a result of the nullification provisions, firearms regulation in the State of Kansas is 

dramatically changed—with respect to both “Kansas” firearms and accessories and with respect 

to all enforcement activities in Kansas pursuant to federal regulations that the State of Kansas 

contends violate the Second Amendment or exceed Congress’s authority under the Commerce 

Clause.  These specific regulatory changes are detailed in the Complaint—and go wholly 

unacknowledged in the State’s Motion.  (See Compl. ¶ 35-50.)  Among other significant 

changes, the Act permits undocumented and unlicensed manufacture and sales of dangerous 

firearms and firearm accessories (id. ¶¶ 37-38), prohibits use of the National Instant Criminal 

Background Check System for certain firearms (id. ¶ 39), permits manufacture and possession of 

firearms without serial numbers (id. ¶ 42), and permits “firearms designed to avoid metal 

detectors and airport security” (id. ¶ 43). 



 

 19  
sf-3456600  

The State’s assertion that the Act does nothing is also belied by statements made in 

support of its passage.  (Compl. ¶ 5 (detailing statements of supporters, including proclamations 

that Kansas must protect itself from “a tyrannical [federal] government” and declaring “Kansas 

sovereignty”).)  Brady members allege injuries that are directly related to, and caused by, these 

significant changes in firearms regulation. 

2. Fear and Other Harms Caused By the Act’s Changes in Firearms 
Regulation Confer Standing on Brady Members 

The State essentially contends that no individual plaintiff would have standing until the 

moment they are actually harmed by a “Kansas” firearm.  (See Mot. at 4.)  This contention not 

only ignores the breadth of the Act’s changes to regulations of all firearms in Kansas, it misstates 

the law of standing.9 

Contrary to the State’s contention, fear and other harms arising out of increased risks 

resulting from changes in the law constitute injury-in-fact for purposes of standing.  See, e.g., 

Indep. Living Ctr. of S. Cal. v. Shewry, 543 F.3d 1050, 1065 (9th Cir. 2008) (Medicaid 

beneficiaries had standing to challenge state law under Supremacy Clause because law put them 

“at risk of injury”); Krottner v. Starbucks Corp., 628 F.3d 1139, 1143 (9th Cir. 2010) (plaintiffs 

have standing to challenge government action that creates “credible threat of harm” before 

potential harm has occurred; noting that plaintiffs had adequately alleged “an act that increased 

their risk of future harm.”); Hull v. Viega, Inc., No. 12-2086-JAR-TJJ, 2014 U.S. Dist. LEXIS 

28711, at *21 (D. Kan. Mar. 6, 2014) (“injury-in-fact for standing purposes may be ‘the 

possibility of future injury’”) (quoting Krottner).  A case the State relies on—Brady Campaign 

to Prevent Gun Violence United with the Million Mom March v. Ashcroft, 339 F. Supp. 2d 68 

(D.D.C. 2004)—makes this very point.  There, Brady members alleged that the actions of the 

                                                 
9 The State’s cases are inapposite, because they involve scenarios having no resemblance to this case.  See 

Linda R.S. v. Richard D., 410 U.S. 614 (1973) (mother of illegitimate child sought to compel county prosecutor to 
bring action against father for failure to pay child support); Leeke v. Timmerman, 454 U.S. 83 (1981) (prisoners 
sought to compel state magistrate to arrest prison guards for assault during prison brawl); Boyle v. Okla. Bar Ass’n, 
998 F.2d 1559 (10th Cir. 1993) (ex-husband sought to compel state bar counsel to investigate conduct of ex-wife’s 
counsel after acrimonious divorce proceedings).  
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Bureau of Alcohol, Tobacco, Firearms & Explosives (“ATF”) exposed them to increased fear of 

violence associated with semiautomatic assault weapons.  Id. at 75.  Like Brady here, the 

plaintiffs in Ashcroft contended that the challenged ATF action increased the risk that “criminals 

in th[eir] neighborhoods will be able to obtain” dangerous weapons.  Id. at 75-76.  The court held 

that plaintiffs had established their “particular, personal reason to fear that they may be 

particularly susceptible to [gun]-related violent crime.”  Id. at 76.  That court expressed “no 

doubt” that Brady members alleged an injury that is “both ‘actual’ and ‘concrete and 

particularized.’”  Id. at 75 (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992)). 

Similarly, in Brady Campaign to Prevent Gun Violence v. Salazar, 612 F. Supp. 2d 1 

(D.D.C. 2009), the court held that Brady “easily met [its] burden to show organizational 

standing” where the members demonstrated that, “as a direct result of” the statute at issue, 

members feared for “their personal safety.”  Id. at 28.  In Salazar, Brady sought to enjoin a 

federal regulation allowing persons to possess concealed weapons in national parks.  Id. at 6.  

The court rejected defendants’ standing challenge, holding that “[a]s a direct result of the 

[challenged regulation,] Brady’s members assert that they feel less safe.”  Id. at 28. 

The circumstances here are nearly identical to Salazar and easily satisfy standing 

requirements.  Contrary to the State’s contention that the Complaint “identifies no injury . . . 

suffered by the Brady or any of its members” (Mot. at 13), Brady in fact identifies specific 

members whose personal involvement in incidents of gun violence gives them a heightened fear 

for their safety as a direct result of the Act.  The State improperly ignores these allegations.  See 

Lujan, 504 U.S. at 561 (allegations of harm must be presumed true).  Brady member Paul 

Temme experienced gun violence first-hand, surviving two incidents in Kansas just in the last 

year.  (Compl. ¶ 19.)  On December 31, 2013, Mr. Temme witnessed a shooting at a New Year’s 

Eve party; his wife was nearly hit by a bullet.  (Id.)  On April 13, 2014, Mr. Temme was targeted 

and shot at by Frazier Glenn Miller at the widely-reported mass shooting at the Jewish 

Community Center of Greater Kansas City.  (Id.)  Does 1 and 2, both Brady members, were also 
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present at the JCC shooting, and justifiably fear that the Act’s passage increases the risk of 

further gun violence.  (Id. ¶ 23.) 

“Past wrongs are evidence bearing on whether there is a real and immediate threat of 

repeated injury.”  Tandy v. City of Wichita, 380 F.3d 1277, 1283 (10th Cir. 2004).  As 

Mr. Temme and Does 1 and 2 have been the target of gun violence in their communities in the 

last year, they have a well-founded fear of violence that courts have recognized as a real and 

particularized injury-in-fact.  They would have standing to bring claims in their own right. 

Threats to Brady members arising from their opposition to the Act are additional 

evidence that their fear of increased gun violence constitutes real and particularized “injury-in-

fact.”  Since the shooting at the JCC, Mr. Temme has spoken publicly about his experience, 

resulting in threats on his life.  (Compl. ¶ 19.)  Brady member Harold Koch, also a member of 

the Kansas City JCC, has also received threats after speaking about gun violence.  (Id. ¶ 20.)  

Brady member Susan Blaney is a former administrative law judge familiar with personal threats 

on her safety.  (Id. ¶ 21.)  Ms. Blaney is a member of Grandmothers Against Gun Violence, and 

has had to alter the location of those meetings because she fears that her advocacy efforts make 

her a potential target for gun violence.  (Id.)  The Complaint thus specifically identifies members 

who are currently suffering real and particularized injuries-in-fact resulting from the increased 

risk of gun-violence after the passage of the Act. 

Furthermore, Brady members’ injuries will be redressed by enjoining Defendants from 

enforcing the Act.  “It can scarcely be doubted that, for a plaintiff who is injured or faces the 

threat of future injury due to illegal conduct ongoing at the time of suit, a sanction that 

effectively abates that conduct and prevents its recurrence provides a form of redress.”  Friends 

of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 185-86 (2000); see also 

Consumer Data Indus. Ass’n v. King, 678 F.3d 898, 902 (10th Cir. 2012) (“plaintiff need show 

only that a favorable decision would redress ‘an injury,’ not ‘every injury.’”   Consumer Data 

Indus. Ass’n, 678 F.3d  at 902 (quoting Larson v. Valente, 456 U.S. 228, 243 n.15 (1982)) 

(emphasis in original).  Among other harms, the Complaint alleges that certain members’ fears 
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are heightened because the Act makes it easier for dangerous individuals to obtain firearms and 

bring them to public places and because the Act attempts to obstruct investigations into firearm 

related crimes by threatening agents of the federal government and local authorities with 

liability.  (See, e.g., Compl. ¶ 19.)10 

3. The State’s Other Standing Arguments Are Without Merit 

The State intimates that Brady cannot pursue this matter because it has not demonstrated 

that anyone is currently manufacturing “Kansas” firearms.  (Mot. at 4, 14.)  This argument 

overlooks the fact that the Act does not apply only to “Kansas” firearms (see K.S.A. § 50-

1206(a)), and that the Act, as specifically set forth in the Complaint, significantly alters firearms 

enforcement in the State and has made Kansas a more dangerous place as a result (see Compl. 

¶¶ 35-50).  The State also inappropriately ignores factual allegations, including allegations that 

Kansas Secretary of State Kris Kobach has disclosed his interest in a company that will make a 

“Kansas” version of an AR-15 military-style assault rifle.  (Id. ¶ 11.)11  

The State also contends that Brady does not have standing to assert a 42 U.S.C. § 1983 

claim, because an unincorporated association cannot sue for violation of constitutional rights.  

(Mot. at 14-15.)  Defendants’ argument, and the authority it cites, is irrelevant because Brady is 

not an unincorporated association – it is a 501(c)(3) non-profit corporation organized under the 

laws of the District of Columbia.12  Such non-profit organizations may bring a claim under 

42 U.S.C. § 1983, either on their own behalf or on behalf of their members.  See Amnesty Int’l, 

USA v. Battle, 559 F.3d 1170, 1178 (11th Cir. 2009) (non-profit organization that satisfies 

standing requirements may bring Section 1983 claim on behalf of members); Primera Iglesia 

                                                 
10 Defendants assert that because the City of Hiawatha lacks standing to raise Supremacy Clause 

complaints directly, Mayor Gernon cannot do so.  The case the State cites—Board of County Commissioners of 
Sweetwater Co. v. Geringer, 297 F.3d 1108 (10th Cir. 2002) – says nothing of the kind.  In any event, this action is 
brought by the Brady.  Mayor Gernon is a Brady member.  

11 To the extent the State contends there are no firearms manufactured in Kansas, that is wrong.  There are 
currently 185 Federal Firearm Licensees in Kansas who have either a Type 7 license (manufacturer of firearms other 
than destructive devices) or a Type 6 license (manufacturer of ammunition).  (This information can be found at 
http://www.atf.gov/content/firearms/firearms-industry/listing-FFLs.) 

12 See Compl. ¶ 17; see also Ex. A hereto (Brady Articles of Incorporation).   
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Bautista Hispana of Boca Raton, Inc. v. Broward Cnty., 450 F.3d 1295, 1305 (11th Cir. 2006) 

(incorporated religious organization may state Section 1983 claim); Hudson Valley Freedom 

Theater v. Heimbach, 671 F.2d 702, 706-07 (2d Cir. 1982) (non-profit corporation permitted to 

bring Section 1983 claim). 

Finally, the State makes the incorrect assertion that the “Supremacy Clause does not 

provide a cause of action to private litigants.”  (Mot. at 14.)  The State fails to cite Qwest 

Corp. v. City of Santa Fe, 380 F.3d 1258 (10th Cir. 2004), which holds that a “party may bring a 

claim under the Supremacy Clause that a local enactment is preempted even if the federal law at 

issue does not create a private right of action.”  Id. at 1266.  The State’s authority, Planned 

Parenthood of Kansas and Mid-Missouri v. Moser, 747 F.3d 814 (10th Cir. 2014), does not 

support the State’s argument.  There, the court addressed Supremacy Clause challenges to 

federal statutes enacted pursuant to the Spending Clause.  Id. at 826.  As the Act itself 

acknowledges, federal gun control regulations are premised largely on the Commerce Clause.  

Additionally, the Planned Parenthood court excluded from the scope of its decision challenges 

to a state law where, like here, the law could result in an enforcement proceeding where the 

Supremacy Clause could be invoked as a defense.  Id. at 829-30. 

III. THE STATE’S ATTACK ON THE MERITS OF BRADY’S CLAIMS ARE 
BASELESS 

The State argues that the Complaint should be dismissed because the claims asserted lack 

merit.  (Mot. at 21-25.)13  The State appears to make just two contentions, both of which are 

baseless:  first, that the Complaint fails to state a claim under the Supremacy Clause because the 

Act is “facially valid and constitutional” (id. at 15-20, 21-23) and, second, that the Complaint 

does not state a viable due process claim (id. at 20-21).   

                                                 
13 The State devotes seven pages of its brief to a section titled “Lack of a Live Controversy on an Open 

Federal Question.”  (Mot. at 15-21.)  Despite the title of this section, the State’s arguments are directed to the merits 
of Brady’s claims rather than to their justiciability, and Brady addresses these arguments accordingly.  If the State is 
instead attempting to assert some other legal doctrine that it clarifies in a reply brief, Brady should be permitted a 
surreply. 
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A. The Complaint States a Valid Claim For Declaratory and Injunctive Relief 
Under the Supremacy Clause 

1. The Act’s Purported Nullification of Federal Law Overtly Conflicts 
With Federal Law and Thus Violates the Supremacy Clause 

The State’s contention that the Act is facially valid conflicts with Supreme Court 

precedent, and virtually identical arguments have been rejected by the Ninth Circuit.  See Mont. 

Shooting Sports Ass’n v. Holder, 727 F.3d 975, 982-83 (9th Cir. 2013), cert. denied, 134 S. Ct. 

955, cert. denied, 134 S. Ct. 1335 (2014).  The Act undeniably conflicts with federal law.  The 

nullification provisions could not be more clear:  the Act not only declares federal law invalid 

with respect to “Kansas” firearms, but also includes a sweeping nullification provision declaring 

“null, void and unenforceable” in Kansas “any” federal law that violates the Second 

Amendment.  K.S.A. §§ 50-1204(a) & 50-1206(a).  The Supreme Court has squarely held that 

nullification efforts such as this violate the Supremacy Clause.  See, e.g., Cooper v. Aaron, 358 

U.S. 1, 18-20 (1958) (attempted nullification of federal law mandating integration of black 

students into all-white public schools unconstitutional violation of Supremacy Clause); 

M’Culloch v. Maryland, 17 U.S. 316, 436 (1819) (“[T]he States have no power . . . to retard, 

impede, burden, or in any manner control, the operations of the constitutional laws enacted by 

congress to carry into execution the powers vested in the general government.  This is . . . the 

unavoidable consequence of that supremacy which the constitution has declared.”) (emphasis 

added).  The State offers no response to this authority. 

The State’s assertion that “no existing federal law conflicts with the Second Amendment 

Protection Act” (Mot. at 22) affirms the constitutional flaw that the State may determine the 

proper scope of federal law.  Because the Act purports to nullify and thus conflicts with federal 

firearms laws and regulations, “it is necessarily preempted and invalid.”  See Mont. Shooting 

Sports, 727 F.3d at 983.14  Indeed, the United States Attorney General has already concluded that 

                                                 
14 The State incorrectly asserts that Montana Shooting Sports did not address the facial constitutionality of 

the Montana Firearms Freedom Act (MFFA).  (See Mot. at 23-24.)  The Montana Shooting Sports plaintiff sought 
declaratory judgment that “the United States Constitution confers no power on Congress to regulate the special 
rights and activities contemplated by the MFFA” and that “[f]ederal law does not preempt the MFFA and cannot be 
invoked to regulate or prosecute Montana citizens acting in compliance with the MFFA.”  Second Am. Compl., 
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“[i]n purporting to override federal law and to criminalize the official acts of federal officers, 

S.B. 102 [i.e., the Act] directly conflicts with federal law and is therefore unconstitutional.”  

(Compl. ¶ 8 (emphasis added).)  The United States Court of Appeals for the Ninth Circuit 

reached the same conclusion with respect to the largely-similar Montana Firearms Freedom Act.  

See Montana Shooting Sports, 727 F.3d at 982-83. 

Furthermore, the Complaint sets forth sixteen paragraphs with specific examples of how 

the Act conflicts with federal firearms laws.  (See Compl. ¶¶ 35-50.)  The State’s arguments 

address none of these specific allegations, and thus cannot support a motion to dismiss.  See 

Sutton, 173 F.3d at 1236 (“all well-pleaded factual allegations in the amended complaint are 

accepted as true and viewed in the light most favorable to the nonmoving party”). 

2. Contrary to the State’s Arguments, the Act Directly Conflicts With 
Federal Commerce Clause Law 

The Act’s attempt to exempt “Kansas” firearms from federal law is nothing more than the 

Kansas legislature’s attempt to re-write federal Commerce Clause law and define limitations on 

congressional authority that are contrary to established federal law.  The language of the Act is 

replete with attempts to define the meaning of federal law: 

(a) A personal firearm, a firearm accessory or ammunition that is 
manufactured commercially or privately and owned in Kansas and that 
remains within the borders of Kansas is not subject to any federal law, 
treaty, federal regulation, or federal executive action, including any 
federal firearm or ammunition registration program, under the 
authority of congress to regulate interstate commerce.  It is declared by 
the legislature that those items have not traveled in interstate commerce . 
. . . 

(b) Component parts are not firearms, firearms accessories or ammunition, 
and their importation into Kansas and incorporation into a firearm, a 
firearm accessory or ammunition manufactured and owned in Kansas does 
not subject the firearm, firearm accessory or ammunition to federal 
regulation. It is declared by the legislature that such component parts 
are not firearms, firearms accessories or ammunition and are not 
subject to congressional authority to regulate firearms, firearms 
accessories and ammunition under interstate commerce as if they were 

                                                                                                                                                             
Montana Shooting Sports Ass’n v. Holder, No. 9:09-cv-00147-DWM, at 14 (D. Mont. Apr. 9, 2010), Dkt. No. 33.  
The plaintiff’s requested declaratory relief concerned the facial constitutionality of the MFFA, not just as applied to 
the plaintiff. 
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actually firearms, firearms accessories or ammunition. 

K.S.A. § 50-1204 (emphasis added).  Under the Supremacy Clause, however, Kansas has no 

authority to declare the extent of federal authority to regulate commerce under the Commerce 

Clause.  See Cooper, 358 U.S. at 18-19. 

Furthermore, the State’s contention that the Act does not conflict with Commerce Clause 

law – but instead embodies current limitations on federal congressional power – is wrong.  The 

Constitution grants Congress the authority, without limitation, “[t]o regulate commerce . . . 

among the several States . . . .”  U.S. Const. art. I, § 8, cl. 3.  The Supreme Court holds that the 

“power of Congress to regulate interstate commerce is plenary and extends to all such commerce 

be it great or small.”  Hodel v. Indiana, 452 U.S. 314, 324 (1981) (quoting NLRB v. Fainblatt, 

306 U.S. 601, 606 (1939)).  Thus, “state action cannot circumscribe Congress’ plenary 

commerce power . . . .”  Gonzales v. Raich, 545 U.S. 1, 29 (2005).  Under its Commerce Clause 

power, Congress may regulate (i) the channels of interstate commerce; (ii) the instrumentalities 

of interstate commerce and persons or things in interstate commerce; and (iii) “activities that 

substantially affect interstate commerce.”  Id. at 16-17. 

“[C]ase law firmly establishes Congress’ power to regulate purely local activities that are 

part of an economic ‘class of activities’ that have a substantial effect on interstate commerce.”  

Id. at 17 (citing Wickard v. Filburn, 317 U.S. 111 (1942); Perez v. United States, 402 U.S. 146, 

151 (1971)).  When “a general regulatory statute bears a substantial relation to commerce, the de 

minimis character of individual instances arising under that statute is of no consequence.”  Raich, 

545 U.S. at 17 (citation omitted).  So long as “the class of activities is regulated and that class is 

within the reach of federal power” under the Commerce Clause, “the courts have no power ‘to 

excise, as trivial, individual instances’ of the class.” Perez, 402 U.S. at 154. 

In enacting firearms legislation, Congress has made extensive findings that firearms 

affect interstate commerce.  Congress specifically found that “[o]nly through adequate Federal 

control over interstate and foreign commerce in firearms, and over all persons engaging in the 

business of importing, manufacturing, or dealing in firearms, can this problem be dealt with, and 
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effective State and local regulation of the firearms traffic be made possible.”  S. Rep. No. 1097, 

90th Cong., 2nd Sess. 1968, 1968 U.S.C.C.A.N. 2112, 2114; see also United States v. Wilks, 

58 F.3d 1518, 1521 (10th Cir. 1995) (quoting legislative history).  Congress has likewise found 

that “firearms and ammunition move easily in interstate commerce . . . .”  18 U.S.C. 

§ 922(q)(1)(C).  Notably, the Gun Control Act states that “even before the sale of a firearm, the 

gun, its component parts, ammunition, and the raw materials from which they are made have 

considerably moved in interstate commerce,” and the Act acknowledges that firearm component 

parts and firearms accessories are imported into Kansas from other states.  18 U.S.C. 

§ 922(q)(1)(D); K.S.A. §§ 50-1204(b)-(c). 

Thus, in the exercise of its Commerce Clause authority, Congress has enacted 

“comprehensive legislation to regulate the interstate market in a fungible commodity.”  See 

Raich, 545 U.S. at 22.  This firearms regulation properly reaches the intrastate manufacture, 

ownership, and possession of firearms and ammunition.  Kansas has no power to “carve out” 

intrastate “Kansas” firearms from the comprehensive federal regulation.  Indeed, the Tenth 

Circuit explicitly upheld federal regulation of entirely intrastate possession of firearms.  See 

United States v. Haney, 264 F.3d 1161 (10th Cir. 2001); accord NLRB v. Jones & Laughlin Steel 

Corp., 301 U.S. 1, 37 (1937) (where manufacturing that may be intrastate in character when 

separately considered has substantial effect on commerce, Congress may regulate it).  The court 

held that the firearm regulation was an “essential part of the federal scheme to regulate interstate 

commerce in dangerous weapons.”  Haney, 264 F.3d at 1168.  “Because of the ease of moving 

weapons across state and national lines, Congress has rationally concluded that it cannot rely on 

the states to control the market in these devices by themselves.”  Id.; accord Montana Shooting 

Sports, 727 F.3d at 982-83 (“Congress could have rationally concluded that the manufacture of 

unlicensed firearms, even if initially sold only within the State of Montana, would in the 

aggregate substantially affect the interstate market for firearms.  Under Raich and Stewart, that is 

enough to place the [purportedly intrastate firearm] within reach of the long arm of federal law.  
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Because the MFFA purports to dictate to the contrary . . . it is necessarily preempted and 

invalid.”). 

The State incorrectly claims that the “Supreme Court has consistently interpreted federal 

gun control laws enacted pursuant to the Commerce Clause . . . to be inapplicable to firearms that 

have never crossed a state line.”  (Mot. at 18.)  In fact, the cited authority supports the opposite 

conclusion.  United States v. Bass, 404 U.S. 336 (1971), did not involve a Commerce Clause 

challenge but instead held that a statutory requirement of “in commerce or affecting commerce” 

required the government to prove “some demonstrated nexus with interstate commerce.”  Id. at 

348-49.  The Bass Court expressly did not reach whether “Congress can constitutionally punish 

the ‘mere possession’ of firearms,” nor did it hold that a firearm must travel in interstate 

commerce.  See id. at 339 n.4.  Scarborough v. United States, 431 U.S. 563, 564 (1977), held 

only that a federal gun control statute required a “minimal nexus” with interstate commerce, and 

that a weapon previously traveling in interstate commerce was sufficient, but not necessary, to 

meet this minimal nexus test.  Id.15 

3. The State’s Other Arguments Regarding the Supposed “Validity” of 
the Act Fail 

The State raises several additional arguments that lack merit.  The State argues that the 

Act is somehow constitutional because “state executive branch officials cannot be compelled to 

assist in the enforcement of federal gun control laws.”  (Mot. at 17.)  The Act, however, does not 

concern protecting Kansas executive branch officials from federal compulsion.  By its express 

                                                 
15 The State also misconstrues United States v. Patton, 451 F.3d 615 (10th Cir. 2006).  The Tenth Circuit 

“stress[ed]” that the case concerned the “mere possession” of body armor, not the manufacture or sale of firearms.  
See id. at 620 (emphasis in the original).  However, the Second Amendment Protection Act specifically applies to 
the manufacture of firearms.  K.S.A. § 50-1204(a), making Patton inapplicable.  Moreover, the Patton court relied 
on the critical differences between federal prohibitions on body armor versus firearms.  First, “the prohibition on 
possession of body armor by felons ‘would probably affect fewer than 10 cases each year,’” and so the regulation 
did not concern a widespread problem.  451 F.3d at 629 (citation omitted).  Second, the Patton court held that the 
federal statute prohibiting possession of body armor by felons was “non-commercial,” since selling body armor to a 
felon was not prohibited.  Id. at 627.  On the other hand, the Gun Control Act explicitly forbids the sale of firearms 
in a wide range of circumstances and to a wide range of individuals.  18 U.S.C. § 922(b),(d).  Accordingly, Patton is 
contrary to the State’s assertions regarding limits on Commerce Clause authority. 
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terms, the Act is about the nullification of federal law and the criminalization of federal 

enforcement efforts.  New York, Printz, and their progeny are simply not relevant here.16 

The State also mistakenly claims that the Act does not conflict with the National Firearms 

Act (“NFA”) because it does not seek to constrain Congress’s taxing power.  (Mot. at 7, 17-18.)  

But the Act prohibits enforcement of “any act, law, treaty, order, rule or regulation of the 

government of the United States . . . .”  K.S.A. §§ 50-1206, 50-1207 (emphasis added).  The Act 

thus purports to nullify not only the Gun Control Act but also the NFA, which has been upheld 

under both the Commerce Clause and Congress’s taxing power.  See United States v. Arce, 

118 F.3d 335, 342 (5th Cir. 1997); United States v. Jones, 976 F.2d 176, 184 (4th Cir. 1992); 

United States v. Wilson, 440 F.2d 1068, 1069 (6th Cir. 1971) (per curiam).  Indeed, the Act 

explicitly nullifies federal laws regarding sound suppressors, which are regulated by the NFA.  

K.S.A. § 50-1203(b); 26 U.S.C. § 5845 (defining “firearm” under the NFA to include “any 

silencer”); 73d Cong., Sess. 2, ch. 757(a), 48 Stat. 1236 (as originally enacted).  The Act goes so 

far as to exempt “component parts,” like frames or receivers, from all federal laws and 

regulations even if those component parts were imported from another state.  K.S.A. § 50-

1204(b); 18 U.S.C. § 921(a)(3)(B)) (frame or receiver constitutes firearm for purposes of Gun 

Control Act).  Accordingly, the Act does attempt to nullify the protections afforded by federal 

firearms statutes. 

Finally, the State argues that the Supremacy Clause claim lacks merit because the 

Complaint does not allege that the Act “violates federal law in every one of its potential 

applications.”  (Mot. at 9.)  This argument, however, “misses the point.”  United States v. 

Arizona, 641 F.3d 339, 346 (9th Cir. 2011), aff’d in part, rev’d in part on other grounds, 

Arizona v. United States, 132 S. Ct. 2492 (2012).  “There can be no constitutional application of 

                                                 
16 The State also ignores Kansas law.  Kansas chief law enforcement officers (CLEOs) are in fact required 

to participate in federal gun control schemes by virtue of a bill that Governor Brownback himself signed into law.  
See Kan. H.B. 2578 (2014).  This law requires CLEOs to provide certification and approve a transfer of firearms 
pursuant to 27 C.F.R. § 479.85, which is a federal regulation promulgated under the National Firearms Act.  The Act 
purports to prohibit such conduct as to any Kansas firearms and firearms accessories and could expose a CLEO to 
criminal liability for acting as an “agent” of the federal government. 
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a statute that, on its face, conflicts with Congressional intent and therefore is preempted by the 

Supremacy Clause.”  Id.  Moreover, “[t]he idea that the Supreme Court applies the ‘no set of 

circumstances’ test to every facial challenge is simply a fiction, readily dispelled by a plethora of 

Supreme Court authority.”  Doe v. City of Albuquerque, 667 F.3d 1111, 1124 (10th Cir. 2012). 

B. The Complaint States Valid Due Process Claims 

The State fails to address the basis for Brady’s due process challenges, which is that the 

Act’s civil and criminal prohibitions are so vague that they fail to provide any notice to potential 

violators what federal laws they are not permitted to enforce, who could be found culpable, of 

the standards for enforcement of the Act.  For example, the Act provides no clarity regarding 

who is an “agent” of the federal government or what constitutes a “corporation providing 

services to the government.”  Nor does the Act specify what constitutes “enforcement” or 

“attempted enforcement” of federal law.  (See Compl. ¶¶ 61-64.)  Instead, the State, citing 

United States v. Lanier, 520 U.S. 259 (1997), argues that the Act is not unconstitutionally vague 

because there is “nothing vague” about federal Commerce Clause law.  (Mot. at 20.)  This 

argument fails.  Lanier held that a statute might not be vague if it incorporates federal decisional 

authority, but that holding hardly could apply to the vague terminology used in the Act.  

Furthermore, the State’s own view of the Commerce Clause, discussed above, conflict with 

federal authority.  The State’s attempted application of Lanier has no merit. 

Brady has stated a valid claim that the Act is unconstitutionally vague because it fails to 

define the prohibited conduct “with sufficient definiteness that ordinary people can understand 

what conduct is prohibited and in a manner that does not encourage arbitrary and discriminatory 

enforcement.”  See Skilling v. United States, 561 U.S. 358, 402-03 (2010) (quoting Kolender v. 

Lawson, 461 U.S. 352, 357 (1983)). 

CONCLUSION 

For the foregoing reasons, the State’s Motion should be denied. 
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