
IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

KIM RHEIN and DAVID RHEIN,

Plaintiffs,

v.

AGENT PRYOR, Star Number 4816, an
Illinois State Police Officer, in his
individual capacity; AGENT SUMMERS,
Star Number 5706, an Illinois State Police
Officer, in his individual capacity;
LIEUTENANT JOHN COFFMAN, an
Illinois State Police Officer, in his
individual capacity; HIRAM GRAU,
Illinois State Police Director, in his official
capacity; and LISA MADIGAN, Illinois
Attorney General, in her official capacity,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. 13 C 843

JUDGE FEINERMAN

MAGISTRATE JUDGE KIM

DEFENDANT LISA MADIGAN’S MEMORANDUM OF LAW IN SUPPORT OF HER
MOTION FOR PARTIAL DISMISSAL OF PLAINTIFFS’ COMPLAINT

Defendant Lisa Madigan, the Illinois Attorney General (“Attorney General”), by her

attorney Sunil Bhave, Assistant Attorney General, moves this Court for partial dismissal of

Plaintiffs’ Complaint pursuant to Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6),

alternatively.  In support, the Attorney General states as follows:

BACKGROUND

On February 1, 2013, Plaintiffs Kim and David Rhein (“Plaintiffs”) filed the current

lawsuit, alleging, in part, that section 8(f) of the Firearm Owners Identification (“FOID”) Card
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Act is unconstitutional.  (Pls. Comp. ¶ 33, attached hereto as Ex. A).   Section 8(f) of the FOID1

Card Act states:

The Department of State Police has authority to deny an application for or to
revoke and seize a Firearm Owner’s Identification Card previously issued under this
Act only if the Department finds that the applicant or the person to whom such card
was issued is or was at the time of issuance:
 

(f) A person whose mental condition is of such a nature that it poses a clear
and present danger to the applicant, any other person or persons or the community;
 

For the purposes of this Section, “mental condition” means a state of mind
manifested by violent, suicidal, threatening or assaultive behavior.

430 ILCS 65/8(f) (2010).

In the present lawsuit, Plaintiffs have alleged claims against the Attorney General in her

official capacity only.  (Pls. Comp. ¶ 6).  Plaintiffs seek a declaration that section 8(f) of the

FOID Card Act violates the Second Amendment, as well as the Due Process and Equal

Protection Clauses.  (Id., ¶ 33).  Plaintiffs request that the Attorney General be enjoined from

enforcing section 8(f).  (Id.).

The Attorney General now moves to dismiss the claims against her on the basis that she is

immune from suit under the Eleventh Amendment.

STANDARD FOR MOTIONS TO DISMISS

Traditionally, the Eleventh Amendment has been considered a jurisdictional bar to suit

against unconsenting States, unless Congress specifically and clearly legislated to override the

Eleventh Amendment. See, e.g., Pennhurst v. Halderman, 465 U.S. 89, 98-100 (1984); Crosetto

   The facts contained in this motion are derived from the allegations set forth in Plaintiffs’ 1

Complaint as required under Rule 12(b)(6).  Reger Dev., LLC v. Nat’l City Bank, 592 F.3d 759, 763 (7th
Cir. 2010).  The Attorney General neither admits nor denies Plaintiffs’ factual assertions at this time and
incorporates Plaintiffs’ facts in this motion solely for the purpose of this motion to dismiss.
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v. State Bar of Wisconsin, 12 F.3d 1396, 1400 (7th Cir. 1993).  This bar equally applies to claims

against public officials sued in their official capacities.  See Pennhurst, 465 U.S. at 101-02.  A

Rule 12(b)(1) motion to dismiss is the proper vehicle with which to argue that the court lacks

subject matter jurisdiction over a claim.

But more recent cases have considered the Eleventh Amendment bar as an immunity

from suit instead of a question regarding subject matter jurisdiction. See, e.g., Ind. Prot. &

Advocacy Servs. v. Ind. Family & Soc. Servs. Admin., 603 F.3d 365, 370-71 (7th Cir. 2010);

Floyd v. Thompson, 227 F.3d 1029, 1035 (7th Cir. 2000).  Accordingly, the Attorney General

brings this motion under both Rules 12(b)(1) and 12(b)(6), alternatively.  See, e.g., Am. Soc’y of

Consultant Pharmacists v. Patla, 138 F. Supp. 2d 1062, 1065-66 & n.2 (N.D. Ill. 2001)

(considering whether Eleventh Amendment defense applies regardless of whether motion is

brought under Rule 12(b)(1) or 12(b)(6)).

 The question presented in a Rule 12(b)(6) motion to dismiss is whether the plaintiff has

alleged facts sufficient to state a cause of action that is plausible on its face.  Ashcroft v. Iqbal,

556 U.S. 662, 678 (2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)). 

To satisfy the plausibility standard, a plaintiff must plead specific facts to support the legal

claims asserted in the complaint.  Id. (citing Brooks v. Ross, 578 F.3d 574, 581 (7th Cir. 2009)). 

In other words, the plaintiff must plead facts sufficient to “‘raise a reasonable expectation that

discovery will reveal evidence’ supporting the plaintiff’s allegations.”  Brooks, 578 F.3d at 581

(quoting Twombly, 550 U.S. at 556).  A plaintiff may, however, plead himself out of court if he

pleads facts showing he has no claim.  Smart v. Local 702 Int’l Bhd. Of Elec. Workers, 562 F.3d

798, 810 (7th Cir. 2009).
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ARGUMENT

The Attorney General Should Be Dismissed From This Lawsuit Pursuant To
Eleventh Amendment Immunity. 

The Eleventh Amendment bars a federal suit against a public official in her official

capacity except to the extent that Ex Parte Young, 209 U.S. 123 (1908), applies.  Ameritech

Corp. v. McCann, 297 F.3d 582, 585 (7th Cir. 2002).   Under Ex Parte Young, a plaintiff may2

sue a public official in her official capacity for prospective injunctive relief.  Dean Foods Co. v.

Barncel, 187 F.3d 609, 613 (7th Cir. 1999).

But an injunctive relief claim against a public official—seeking to enjoin the official from

enforcing a particular statute—is barred by the Eleventh Amendment unless (1) the official has

some connection with the enforcement of the statute in question; and (2) there is a credible threat

that the official will commence proceedings to enforce the statute against the plaintiff.  See

CSWS, LLC v. Madigan, 2009 WL 1789368, at *2-3 (N.D. Ill. Jun. 24, 2009) (“The lack of any

recognizable threat of prosecution by Madigan against CSWS, however, presents a serious

Eleventh Amendment problem for CSWS under the Ex Parte Young exception to Eleventh

Amendment immunity in terms of Madigan being named as a defendant.”) (attached hereto as

Ex. B).  Thus, in Sherman v. Cmty. Consol. Sch. Dist. 21, 980 F.2d 437, 441 (7th Cir. 1992), the

court held that the Eleventh Amendment barred an official capacity claim against the Attorney

General, seeking to enjoin enforcement of a state law compelling recitation of the Pledge of

Allegiance in public schools, where the Attorney General neither had threatened to enforce the

  Two other exceptions to the Eleventh Amendment’s bar against suits against public officials in2

their official capacities include: (1) abrogation of a state’s immunity by Congress; and  (2) proper waiver
and consent by a state to federal court jurisdiction.  MCI Telecom. Corp. v. Ill. Commerce Comm’n., 168
F.3d 315, 320 (7th Cir. 1999).  Neither of these exceptions, however, are applicable here.
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statute, nor appeared to have any authority to do so.  Likewise, in Palmetto Props., Inc. v. County

of DuPage, 160 F. Supp. 2d 876, 880 (N.D. Ill. 2001), the court held that a claim against the

DuPage County State’s Attorney, challenging the constitutionality of an Illinois statute on First

Amendment grounds, was barred because “no prosecution has been threatened or pending.”  And

in Sierakowski v. Ryan, 1999 WL 286290, at *1-2 (N.D. Ill. Apr. 27, 1999) (attached hereto as

Ex. C), the court held that, where the claim challenged the constitutionality of the Illinois AIDS

Confidentiality Act, the Attorney General was immune from liability under the Eleventh

Amendment when sued in his official capacity.  The Attorney General had no connection with

the enforcement of the Act; “just because [the Attorney General] ha[d] general vested authority

to enforce state law d[id] not render him a proper defendant.”  Id. at *2.   

Courts in other jurisdictions have agreed that the Ex Parte Young exception to the

Eleventh Amendment bar does not apply where there is no credible threat that the public official

being sued will enforce the statute under challenge.  For example, in Children’s Healthcare Is A

Legal Duty, Inc. v. Deters, 92 F.3d 1412, 1416 (6th Cir. 1996), the court held that the trial court

committed reversible error in permitting claims against the Ohio Attorney General to go forward

absent a threat of enforcement on his part: “General authority to enforce the laws of the state is

not sufficient to make government officials the proper parties to litigation challenging the law.”

See also McBurney v. Cuccinelli, II, 616 F.3d 393, 402 (4th Cir. 2010) (“[W]e cannot apply Ex

Parte Young because the Attorney General has not acted or threatened to act.”); Prairie Band

Potawatomi Nation v. Wagnon, 476 F.3d 818, 828 (10th Cir. 2007) (noting that the Ex Parte

Young exception requires “a demonstrated willingness” to enforce the statute in question); 1st

Westco Corp. v. Sch. Dist. of Phila., 6 F.3d 108, 113-15 (3d Cir. 1993) (reversing lower court’s
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refusal to dismiss claims against Attorney General when “he did not threaten to enforce” the

challenged statute); Long v. Van de Kamp, 961 F.2d 151, 152 (9th Cir. 1992) (“Absent a real

likelihood that the state official will employ his supervisory powers against plaintiffs’ interests,

the Eleventh Amendment bars federal court jurisdiction.”).

Here, Plaintiffs have not alleged that the Attorney General has threatened to enforce

section 8(f) of the FOID Card Act.  Nor have they alleged that the Attorney General even is

authorized to enforce this statute.  Indeed, section 8(f) of the FOID Card Act appears to authorize

only the Department of State Police to enforce the statute.  430 ILCS 65/8(f) (2010) (“The

Department of State Police has authority to deny an application for or to revoke and seize a

Firearm Owner’s Identification Card.”) (emphasis added).  In fact, Plaintiffs allege that the State

Police “is the state agency ostensibly in charge of enforcement of 430 ILCS 65/8(f).”  (Pls.

Comp. ¶ 5).  Thus, with respect to the declaratory and injunctive relief claims against the

Attorney General, Plaintiffs have pleaded themselves out of court by alleging that the State

Police and not the Attorney General is the party with enforcement authority over the statute.  See 

Smart, 562 F.3d at 810 (holding that plaintiff may plead himself out of court by alleging facts

demonstrating that no cause of action exists).

Because there is no indication that the Attorney General either has threatened to enforce

section 8(f) of the FOID Card Act against Plaintiffs or has the authority to do so, Plaintiffs’

declaratory and injunctive relief claims against the Attorney General do not fall within the

parameters of Ex Parte Young.  See CSWS, LLC, 2009 WL 1789368, at *2-3.  Accordingly, the

Attorney General is immune from these claims and should be dismissed from this lawsuit.
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CONCLUSION

Wherefore, Defendant Lisa Madigan, the Illinois Attorney General, respectfully requests

that this Court dismiss all claims against her, and provide any other relief this Court deems just

and proper.

LISA MADIGAN Respectfully submitted,
Attorney General of Illinois

      By:         /s/ Sunil Bhave            
Sunil Bhave
Assistant Attorney General
Attorney for Illinois Attorney General Lisa
Madigan

CERTIFICATE OF SERVICE

I, Sunil Bhave, hereby certify that I have caused true and correct copies of the above and
foregoing Memorandum of Law in Support of Motion for Partial Dismissal of Plaintiffs’
Complaint to be sent via e-filing to all counsel of record on April 8, 2013, in accordance with the
rules on electronic filing of documents.

______/s/ Sunil Bhave_______
SUNIL BHAVE
Assistant Attorney General
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LIST OF ATTACHED EXHIBITS

EXHIBIT A

Plaintiffs’ Complaint, (Doc. 1), 2/1/13

EXHIBIT B

CSWS v. Madigan, 2009 WL 1789368 (N.D. Ill. Jun. 24, 1999)

EXHIBIT C

Sierakowski v. Ryan, 1999 WL 286290 (N.D. Ill. Apr. 27, 1999)
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EXHIBIT A
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IN THE UNITED STATES DISTRlCT COURT
 
NORTHERN DISTRlCT OF ILLINOIS, EASTERN DIVISION
 

KIM RHEIN, ) 
DAVID RHEIN,· ) 

) 
p~~tim, ) 

) 
vs. ) 

) 
AGENT PRYOR, Star Number 4816, ) 
an Illinois State Police Officer, in his ) 
individual capacity; ) 
AGENT SUMMERS, Star Number 5706, ) 
An Illinois State Police Officer, in his ) 
individual capacity; ) 
LIEUTANANT JOHN COFFMAN, ) 
an Illinois State Police Officer, in his ) 
individual capacity; ) 
HIRAM GRAU, Illinois State Police Director; ) 
in his official capacity; ) 
LISA MADIGAN, Illinois Attorney General, ) 
in her official capacity, ) 

) 
) 

Defendants. ) 

COMPLAINT AT LAW 

JurisdictionNenue 

1.	 The search and seizure in this case occurred on or about February 5, 2011 in Sauk 

Village, Cook County, Illinois, located in the Northern District of Illinois. 

2.	 The jurisdiction of this Court is invoked pursuant to the Civil Rights Act, 42 U.S.C. § 

1983, § 1988, the judicial code 28 U.S.C. § 1331 and § 1343(a); the Constitution of 

the United States, and pendent jurisdiction, as provided under U.S.C. § 1367(a). 

Parties 

3.	 At all relevant times pertaining to this occurrence, Plaintiff Kim Rhein was residing 
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in the Northern District of Illinois, with her husband, David Rhein, at their home in 

Sauk Village, Cook County, Illinois. 

4.	 At all relevant times pertinent to this occurrence, Defendants (Illinois State Police 

Agent Pryor, Star Number 4816, Illinois State Police Agent Summers, Star Number 

5706, and Illinois State Police Lieutenant John Coffman) ("Defendant Officers") 

were acting within the course and scope of their employment with the Illinois State 

Police, and they were acting under color of law. These Defendant Officers are being 

sued for damages, described below. 

5.	 Defendant Lisa Madigan is the Attorney General of the State of Illinois, the highest 

law enforcement officer in Illinois, and Hiram Grau is the Director of the Illinois 

State Police, which is the state agency ostensibly in charge of enforcement of 430 

ILCS 65/8(f). 

6.	 Madigan and Grau are not being sued for damages, but are instead being sued as 

Defendants in a declaratory and injunctive relief action. 

Facts 

7.	 On February 5, 2011, the Plaintiffs were in their home. 

8.	 On this date, the Plaintiffs were not committing any violation of any law, statute or 

ordinance. 

9.	 Inside their home, the Plaintiffs lawfully possessed firearms. 

10. Kim was the owner of one or more of these firearms, and David was the owner of the 

rest. 

11. As of this date, Plaintiff Kim Rhein owned a valid FOlD card, and there was never 

any attempt to take away this FOlD card, and she still possesses it to this date. 
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12. On February 3, 2011, Coffman wrote a letter purporting to attempt to revoke David 

Rhein's valid FOlD card. 

13. On February 4,2011, Coffman or someone at the Illinois State Police mailed that 

letter. 

14. The attempt to revoke Plaintiff David Rhein's FOlD card was allegedly pursuant to 

430 ILCS 65/8(f). 

15. David Rhein did not receive Coffman's letter in the mail until February 7, 2011. 

16. On February 5, 20 II, Defendants Pryor and SUmmers, without a warrant, the 

Plaintiffs' valid and voluntary consent, or any other legal justification, entered the 

Plaintiffs' home, and illegally searched the Plaintiffs' home, and, once inside, Pryor 

and Summers illegally seized the Plaintiffs' firearms, some and/or all of which the 

Plaintiffs used for personal protection, hunting, investment and/or enjoyment. 

17. Pryor and Summers took their actions with the approval of their supervisor, . 

Lieutenant Coffman, who knew the search and seizure was unlawful, in violation of 

the Fourth and Second Amendments, yet Coffman approved it and/or condoned the 

illegal search and seizure/Second Amendment violation anyway. 

18. The Plaintiffs were required to pay and hire an attorney to obtain their firearms and 

for David Rhein to get his FOlD card back, and eventually, as the result of a court 

action, in the summer of 20 12, the Plaintiffs were able to have the firearms returned 

to them. 

19. As a result of the actions of the Defendant Officers, the Plaintiffs suffered damages. 

20. The acts of the Defendants violated the Plaintiffs' Second, Fourth, Fifth, and 

Fourteenth Amendment rights. 



Case: 1:13-cv-00843 Document #: 1 Filed: 02/01113 Page 4 of 6 PagelD #:4 

21. The Defendant Officers took their actions ostensibly pursuant to 430 ILCS 65/8(f). 

22. The actions of the Defendant Officers in conducting the illegal search and seizure and 

illegally seizing the Plaintiffs' firearms in no way was justified under this statute. 

23. Not only was there no reasonable basis to conclude David Rhein had a mental 

condition that presented a clear and present danger to himself or anyone else, Section 

65/8 does not even apply to persons who already own FOlD cards; it applies only to 

applicants for FOlD cards. 

24. Additionally and/or alternatively, this statute violates the Due Process and Equal 

Protection Clauses of the United States Constitution, and the statute also violates the 

Second Amendment to the United States Constitution. 

25. Section 65/8 provides no definition or method for determining whether someone has a 

"mental condition" that is "of such a nature that it poses a clear and present danger to 

the applicant, any other person or persons or the community." 

26. The statute does not state who is to make this determination, nor does it give any 

standards for making this determination. 

27. The statute is vague. 

28. Section 65/8 provides no pre-seizure due process remedy. 

29. Section 65/8 provides no post-seizure due process remedy. 

30.	 At no time did any law enforcement official allege that Kim Rhein had a mental 

condition or was a danger in any way. 

31. While Coffman alleged in his letter that David Rhein had such a mental condition, 

this is totally without merit, Coffman had no reasonable basis for making this 

conclusion, and Plaintiff David Rhein had no way of challenging such a conclusion. 
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32. The actions of the Defendant Officers violated the Second Amendment, the Fourth 

Amendment, as well as the Due Process and Equal Protection Clauses of the United 

States Constitution. 

33. Additionally, the Plaintiffs seek declaratory and injunctive relief, pursuant to 42 

U.S.C. § 1983, and 28 U.s.C. § 2201, et. seq., against Madigan and Grau from 

enforcement of 430 lLCS 65/8(f), as this statute violates the Second Amendment, as 

well as the Due Process and Equal Protection Clauses of the United States 

Constitution. 

34. The Plaintiffs, who both own valid FOlD cards allowing them to possess the firearms 

in their home, are now again in lawful possession of their firearms, but they have a 

reasonable fear that Section 65/8(f) will be used again against one or both of them, to 

either revoke one or more of the Plaintiffs' valid FOlD cards and/or seize their 

lawfully possessed firearms. 

35. The actions taken against David Rhein, upon information and belief, were done 

because of his political comments to a locally elected official some time before the 

illegal search and seizure that concerned David Rhein's views about Americans' 

Second Amendment rights that either the representative, someone in that 

representative's office, and/or one of the Defendant Officers somehow construed as 

evidence that David Rhein had a mental condition that made him dangerous. 

36. Both David and Kim Rhein plan on continuing to engage in political commentary
 

supporting the Second Amendment.
 

37. The Plaintiffs fear their political commentary will put them at risk of being labeled as 

mentally unstable and dangerous, even though this is, in fact, not the case, and thus 
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they have legitimate concern that Section 65f8(f) will be used against them in a 

manner that would deprive them of their Constitutional rights, as described more fully 

above. 

WHEREFORE, the Plaintiffs respectfully request compensatory and punitive damages . 

against the Defendant Officers, and declaratory and injunctive relief against Defendants Madigan 

and Grau in that Plaintiffs seeks a declaration that 430 ILCS 65f8(f) is unconstitutional, and that 

Defendants should be temporarily, then permanently, enjoined from enforcing this statute .. 

PLAINTIFFS DEMAND TRIAL BY JURY. 

Respectfully submitted, 

By: sf Richard Dvorak 

Attorney for the Plaintiffs. 

Richard Dvorak 
THE LAW OFFICES OF RICHARD DVORAK 
18W140 Butterfield Road, 15th Floor 
Oakbrook Terrace, IL 60181 
(312) 593-7146 (phone) 
(312) 276-4868 (fax) 
richard_dvorak@civilrightdefenders.com 
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Not Reported in F.Supp.2d, 2009 WL 1789368 (N.D.HI.) 
(Cite as: 2009 WL 1789368 (N.D.III.)) 

Only the Westlaw citation is currentlyavailable. 

United States DistrictCourt, 
N.D. Illinois, 

Eastern Division. 
CSWS, LLC, Plaintiff, 

v.
 
Lisa MADIGAN, Attorney General of the State of
 
Illinois and Anita Alvarez State's Attorneyof Cook
 

County, Illinois, Defendants. 

No. 08 C 7059. 
June 24, 2009. 

West KeySummaryZoning and Planning 414 <£;:;;;I
 
1601
 

414 Zoning and Planning 
414X Judicial Review or Relief 

414X(B) Proceedings 
414k1600 Parties 

414k 160 I k. In general. Most Cited 
Cases 

(Formerly414k582.1) 
An adult entertainment company failed to state 

a claim against a state attorney challenging the con
stitutionality of a state statute forbidding new adult 
entertainment establishments from opening jf they 
were located within one mile of certain facilities. 
The company failed to cite any authority that sug
gested that the state attorney's duty to assist the At
torney General meant that the state attorney was re
quired to defend the constitutionality of a state stat
ute. 

Wayne B. Giampietro, Stitt, Klein, Daday & Are
tos, Rolling Meadows, IL, for Plaintiff. 

Shirley Ruth Calloway, Rachel Jana Fleischmann, 
lllinois Attorney General's Office, William P. 
Motto, Chicago, IL, for Defendants. 

MEMORANDUM AND ORDER 

Page I 

BLANCHE M. MANNING, District Judge. 
*1 This suit is the second chapter in the saga of 

plaintiff CSWS, LLC's effort to operate an adult en
tertainment facility in Bedford Park. CSWS first 
successfully challenged the constitutionality of 
Bedford Park's adult. entertainment zoning ordin
ance and obtained a settlement that authorized it to 
open its establishment. CSWS LLC v. Village of 
Bedford Park, No. 05 C 2913 (N.D.IlI.) (Gettleman, 
J.). Heartened by the settlement, CSWS purchased a 
piece of property in Bedford Park and began con
struction. 

The Illinois General Assembly then passed a 
law forbidding new adult entertainment establish
ments from opening if they are located within one 
mile of the boundaries of certain facilities, such as 
schools and cemeteries. 65 ILCS § 11-5-1.5. Unfor
tunately for CSWS, its establishment fell within the 
ambit of the new law, so Bedford Park declined to 
issue licenses and pennits necessary to allow 
CSWS to proceed. 

In response, CSWS sued lllinois Attorney Gen
eral Lisa Madigan and Cook County State's Attor
ney Anita Alvarez in their official capacities. 
CSWS seeks a declaratory judgment finding that 65 
ILCS § 5/ I 1-5-1.5 is unconstitutional (Count I) and 
a permanent injunction preventing the defendants 
from enforcing 65 ILCS § 5/11-5-L5 (Count II). 
Contending that they are the wrong defendants, 
Madigan and Alvarez filed motions to dismiss pur
suant to Rule 12(b)(I) and Rule 12(b)(6), respect
ively. For the following reasons, their motions to 
dismiss are granted. 

I. Madigan's Motion to Dismiss 
According to CSWS, Madigan, the Illinois At

torney General, is a proper defendant because one 
of her duties is to enforce state laws. In response, 
Madigan asserts that CSWS lacks standing because 
she has never prosecuted or threatened to prosecute 
it. Alternatively, she contends that the claims 
againsther are barredby the EleventhAmendment. 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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A. Standard for a 12(b)(1) Motion to Dismiss 
Madigan's Rule 12(b)(I) motion to dismiss 

based on CSWS's alleged lack of standing is based 
on legal arguments, so there are no contested juris
dictional facts at issue. For the purposes of 
Madigan's motion to dismiss, the court will thus 
consider whether the complaint includes allegations 
that show that "it is plausible, rather than merely 
speculative, that [it] is entitled to relief." Tamayo 
v. Blagojevich, 526 F.3d 1074, 1083 (7th Cir.2008) 
(internal quotations and citations omitted). 

B. Standing 
Madigan contends that CSWS lacks standing to 

pursue claims against her, asserting that CSWS 
cannot claim that she has ever prosecuted or 
threatened to prosecute it under § 65/5-11-5-1.5. 
CSWS, on the other hand, contends that Madigan is 
a proper defendant because she is the Illinois Attor
ney General and as such, is responsible for enfor
cing Illinois laws. 

To show that standing is proper, CSWS must 
first show that it suffered "an injury in fact, which 
is an invasion of a legally protected interest that is 
concrete and particularized and, thus, actual or im
minent, not conjectural or hypothetica1." Lee v. City 
of Chicago, 330 F.3d 456, 468 (7th Cir.2003), cit
ing Lujan v. Defenders of Wildlife, 504 U.S. 555, 
561, 112 S.Ct. 2130, 119 L.Ed.2d 351 (1992). The 
parties focus on this aspect of standing. Madigan 
contends that CSWS has not suffered any injury at
tributable to her because she has not threatened to 
prosecute CSWS under § 65/5-11-5-1.5.CSWS, 
however, correctly notes that it did suffer an injury: 
the enactment of the allegedly unconstitutional stat
ute. This caused Bedford Park to decline to issue 
permits and licenses, which in tum caused con
struction to grind to a halt. 

"'2 The rub with this injury, from a standing 
perspective, is that CSWS has not alleged any con
nection between Madigan and § 65/5-11-5-1.5. This 
is problematic because besides injury in-fact, anoth
er critical element of standing is the existence of a 
causal relationship between a plaintiff's injury and 
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the challenged conduct that is sufficient to fairly 
link the injury to the defendant's actions. See id.; 
see also Erwin Chemerinsky, Federal Jurisdiction 
§ 2.3 at 60 (5th ed.2007) (the court may only adju
dicate a claim if the plaintiff shows that it "has 
suffered or imminently will suffer an injury" that is 
"fairly traceable to the defendant's conduct"). 

This aspect of standing dooms CSWS's claims 
against Madigan (as well as Alvarez, although she 
does not challenge CSWS's standing to proceed 
against her) because the complaint contains no al
legations that link the enactment of the allegedly 
unconstitutional statute (the relevant hann that 
caused Bedford Park to decline to issue penn its and 
licenses to CSWS) to either of the currently named 
defendants, and the parties agree that Madigan has 
no present plans to prosecute CSWS. The court thus 
agrees that the complaint as currently drafted fails 
to show that CSWS has standing to proceed directly 
against Madigan. This conclusion is. equally applic
able to Alvarez. 

In some respects, this ruling represents an exer
cise in futility, as it appears that Bedford Park is the 
entity that directly caused harm to CSWS. If it were 
to be the only defendant, Rule 5.1 of the Federal 
Rules of Civil Procedure-which requires a plaintiff 
challenging the constitutionality of a state statute to 
notify the State Attorney General so she can decide 
whether to intervene-would come into play. 
Fed.R.Civ.P. 5.1. This would likely bring Madigan 
back into this action, but not as a named defendant. 
The court will not engage in further speculation, 
however, and leaves it to CSWS to sort out the 
identity of the proper defendant(s), consistent with 
this order. 

C. The Eleventh Amendment 
Madigan also argues that the Eleventh Amend

ment to the United States Constitution bars suit 
against her in her official capacity as Illinois Attor
ney Genera1. As noted above, CSWS lacks standing 
because it is not alleged that Madigan ever 
threatened to prosecute it or that there was a causal 
relationship between the enactment of the allegedly 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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unconstitutional statute and actions taken by 
Madigan. Nevertheless, the court will consider the 
parties' arguments about the Eleventh Amendment 
because this may help streamline further proceed
ings. 

Generally, official capacity suits against state 
actors are barred by the Eleventh Amendment. Er
win Chemerinsky, Federal Jurisdiction § 7.5 at 
434. Individual state defendants may nevertheless 
be subject to suit under the exception to Eleventh 
Amendment immunity set forth in Ex parte Young. 
209 U.S. 123, 28 S.Ct. 441, 52 L.Ed. 714 (1908). 
That exception applies if: (I) the state officials 
have "some connection with the enforcement of the 
act in question"; and (2) the state officials "threaten 
and are about to commence proceedings, either of a 
civil or criminal nature, to enforce against parties 
affected [by] an unconstitutional act." Id. at 158. 

*3 According to Madigan, her general powers 
to enforce Illinois law does not give her any special 
connection with the enforcement of § 
65/5-11-5-1.5. The problem with this argument is 
that although the statute does not specifically direct 
Madigan to enforce it, Madigan does not point to 
any other state official who could defend the consti
tutionality of § 65/5-11-5-1.5. See Entertainment 
Software Ass'n v. Blagojevich, 469 F.3d 641, 645 
(7th Cir.2006) (Attorney General's ability to en
force a law satisfies the "some connection" require
ment of Ex parte Young ). This is all, however, be
side the point as Madigan has not threatened to sue 
CSWS based on § 65/5-11-5-1.5. Moreover, based 
on the allegations in the complaint, she will never 
do so as Bedford Park (who is not named as a de
fendant) has essentially blocked CSWS from- build
ing its planned adult erotic entertainment facility, 
and thus prevented CSWS from being 'in a position 
where it could have a colorable chance of violating 
the statute. 

As noted above, this court cannot sort out 
CSWS's procedural tangle in terms of how to pro
ceed with its challenge to the constitutionality of § 
65/5-11-5-1.5: it must do so itself. The lack of any 
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recognizable threat of prosecution by Madigan 
against CSWS, however, presents a serious Elev
enth Amendment problem for CSWS under the Ex 
parte Young exception to Eleventh Amendment im
munity in terms of Madigan being named as a de
fendant. Standing problems aside, therefore, the 
present allegations against Madigan are insufficient 
to allow the complaint to proceed directly against 
her. Madigan's motion to dismiss is thus granted. 

II. Defendant Alvarez's Motion to I>ismiss 
CSWS contends that Anita Alvarez, who is the 

Cook County State's Attorney, is a proper defend
ant because "she is charged with enforcing all laws 
of the State of Illinois within Cook County" pursu
ant to 55 ILCS § 5/3-9005, which sets forth the du
ties of the State's Attorney. See Complaint at ~ 4. 
FNI Alvarez disagrees, arguing that § 5/11-5-1.5 
does not contain any provisions directing the State's 
Attorney to enforce the statute. 

FN1. The complaint actually erroneously 
cites to a provision of the Illinois Mental 
Health Code, but CSWS clarified its posi
tion in its response to Alvarez's motion to 
dismiss. Generally, it is improper to amend 
a complaint in a response to a motion to 
dismiss. Nevertheless, in the interests of 

.efficiency, the court will address CSWS's 
current argument on the merits. 

A. Standard for a 12(b)(6) Motion to Dismiss 
A plaintiffs complaint must provide a "short 

and plain statement of the claim showing that the 
pleader is entitled to relief' and "fair notice" of the 
plaintiffs claims and the basis for those claims. 
Fed.R.Civ.P. 8(a)(2); Bell Atlantic Corp, v. 
Twombly. 550 U.S. 544, 555, 127 S.Ct. 1955, 167 
L.Ed.2d 929 (2007). Moreover, the court must as
sume the truth of all well-pleaded facts, construing 
the allegations liberally and viewing them in the 
light most favorable to the plaintiff. See, e.g., 
McMath v. City of Gary, 976 F.2d 1026, 1031 (7th 
Cir.1992). 

B. Claims Against Alvarez 
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According to CSWS, Alvarez is a proper de
fendant in an action challenging the constitutional
ity of § 5/1 1-5-1.5 because she is charged with en
forcing all of the laws of the State of lIIinois. In 
support, CSWS points to three of the duties enu
merated in 55 ILCS § 5/3-9005, which lists the 
State's Attorneys duties. 

"'4 Specifically, CSWS asserts that paragraph 4 
of the Prescribed Duties means that Alvarez is a 
proper defendant, arguing that she is required to de
fend actions brought against the State of Illinois. 
Paragraph 4 provides that the State's Attorney shall 
"[d]efend all actions and proceedings brought 
against his county, or against any county or State 
officer, in his official capacity, within his county." 
55 ILCS § 5/3-9005(4). First, contrary to CSWS's 
characterization of the defendants, the State is not 
named as a defendant. Second, the statute addresses 
the State's Attorney's obligation to defend suits 
against county and State officers. It does not 
provide that the State's Attorney herself is a suable 
defendant in a case of this nature. Finally, even if 
Lisa Madigan is a State officer for purposes of this 
section, she is already represented, and any duty of 
the State's Attorney to defend the Illinois Attorney 
General is not germane to the question of whether 
the State's Attorney is a proper defendant in this 
case. Thus, CSWS's reliance on paragraph 4 is un
availing. 

CSWS next directs the court's attention to para
graph 7 of the Prescribed Duties, which provides 
that one of the State's Attorney's duties shall be 
"[t]o give his opinion, without fee or reward, to any 
county officer in his county, upon any question or 
law relating to any criminal or other matter, in 
which the people of the county may be concerned." 
55 ILCS § 5/3-9005(7). CSWS has pointed to no 
authority indicating that the State's Attorneys' ob
ligation to provide advice to county officers re
quires her to defend the constitutionality of a state 
statute. 

Finally, CSWS contends that paragraph 8 of 
the Prescribed Duties supports its position. Para-
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graph 8 providesthat the State's Attorney must: 

assist the attorney general whenever it may be ne
cessary, and in cases of appeal from his county to 
the Supreme Court, to which it is the duty of the 
attorney general to attend, he shall furnish the at
torney general at least 10 days before such is due 
to be filed, a manuscript of a proposed statement, 
brief and argument to be printed and filed on be
half of the people, prepared in accordance with 
the rules of the Supreme Court. However, if such 
brief, argument or other document is due to be 
filed by law or order of court within this 10 day 
period, then the State's Attorney shall furnish 
such as soon as may be reasonable. 

55 ILCS § 5/3-9005(8). 

Again, CSWS has failed to cite to any authority 
suggesting that the State's Attorney's duty to assist 
the Attorney General means that the State's Attor
ney is required to defend the constitutionality of a 
state statute. 

In sum, CSWS has not pointed to any authority 
supporting its claim that Alvarez is a proper party. 
Alvarez's motion to dismiss is, therefore, granted. 

III. Conclusion 
For the reasons stated above, the motions to 

dismiss filed by Madigan [# 19] and Alvarez [# 7] 
are granted. CSWS may file an amended complaint 
by July 21, 2009, that, consistent with this order, 
either demonstrates that Madigan and/or Alvarez 
are proper defendants or names new defendants. 

N.D.IIl.,2009.
 
CSWS, LLC v. Madigan
 
Not Reported in F.Supp.2d, 2009 WL 1789368
 
(N.D.!I\.)
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Only the Westlaw citation is currently available. 

United States District Court, N.D. Illinois, Eastern
 
Division.
 

Donald SIERAKOWSKI, Plaintiff,
 
v.
 

James E. RYAN, Attorney General of the State of
 
Illinois, in his official capacity, and John R. Lump

kin, Director of the Illinois Department of Public
 

Health, in his official capacity, Defendants.
 

No. 98 C 7088.
 
April 27, 1999.
 

MEMORANDUM OPINION AND ORDER 
HOLDERMAN, District J. 

*1 Plaintiff Donald Sierakowski filed a com
plaint seeking declaratory and injunctive relief, 
challenging the constitutionality of the Illinois 
AIDS Confidentiality Act under 410 ILCS 30511 et 
seq, Defendants James E. Ryan ("Ryan"), Attorney 
General of the State of Illinois, in his official capa
city, and John R. Lumpkin ("Lumpkin"), Director 
of the Illinois Department of Public Health, in his 
official capacity, have moved to dismiss plaintiff's 
complaint pursuant to Rule 12(b)(I) and Rule 
12(b)(6) of the Federal Rules of Civil Procedure. 
For the following reasons, defendants' motion to 
dismiss is GRANTED. 

DISCUSSION 
In ruling on a motion to dismiss for lack of 

subject matter jurisdiction, the court must presume 
all of the well-pleaded allegations of the complaint 
to be true and view those allegations in the light 
most favorable to the plaintiff. United: Transp. 
Union v. Gateway Western Ry. Co.. 78 F.3d 1208 
(7th Cir.1996) (citing Rueth v. United States E.P.A.. 
13 F.3d 227, 229 (7th Cir.1993». Defendants argue 
that this court should dismiss this action, because 
they are immune under the Eleventh Amendment. 
Plaintiff argues he is entitled to seek from this court 
declaratory and injunctive relief to end defendants' 

Page I 

perpetration of an ongoing violation of the Federal 
Constitution. 

The Eleventh Amendment deprives federal 
courts of jurisdiction to consider suits against non
consenting states. Pennhurst Stale School and 
Hosp. v. Halderman. 465 U.S. 89, 100, 104 S.Ct. 
900, 908 (1984); Ruehman v. Sheahan, 34 F.3d 
525, 527 (7th Cir.1994); Smith v. Wisconsin Dept. 
of Agriculture, 23 F.3d 1134, 1140 (7th Cir.1994); 
Sherman v. Community Consolidated School Dist. 
21 S. 980 F.2d 437, 440 (7th Cir.1992). Suits 
against state officials that are in fact suits against 
the state are also barred by the Eleventh Amend
ment. Pennhurst State School. 465 U.S. at 101-02, 
104 S.Ct. at 908-09; Sherman. 980 F.2d at 440. 
There are three exceptions to this constitutional bar: 
(1) the Ex parte Young doctrine; (2) abrogation of 
state's immunity by Congress; and (3) proper 
waiver and consent by a state to federal court juris
diction. MCI Telecom. Corp. v. lllinois Commerce 
Commission, 168 F.3d 315, 320 (7th Cir.1999) 
(citing Marie 0. v.. Edgar. 131 F.3d 610 (7th 
Cir.1997». 

The only exception arguably applicable to this 
action, first discussed by the Supreme Court in Ex 
parte Young. 209 U.S. 123,28 S.Ct. 441 (1908), al
lows suits for injunctive relief that challenge the 
constitutionality of a state official's actions. Pen
nhurst State School, 465 U.S. at 102, 104 S.Ct. at 
909. The exception is based on the idea "that an un
constitutional state enactment is void and that any 
action by a state official purportedly authorized by 
that [statute] cannot be taken [as official action] 
since the state authorization for such action is a 
nullity." Papasan v. Allain. 478 U.S. 265, 276, 106 
S.Ct. 2932, 2939 (1986). Because such suits are not 
considered suits against the state, they are not 
barred by the Eleventh Amendment. Pennhurst 
State School. 465 U.S. at 102, 104 S.Ct. at 909; see 
also Ex parte Young, 209 U.S. at 159-60, 28 S.Ct. 
at 453-54. To prevent conflict with the Eleventh 
Amendment, however, the Supreme Court has re
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quired that, when "making an officer of the state a 
party defendant in a suit to enjoin the enforcement 
of an act alleged to be unconstitutional, ... such of
ficer must have some connection with the enforce
ment of the act, or else it is merely making him a 
party as a representative of the state and thereby at
tempting to make the state a party." Ex parte 
Yoling, 209 U.S. at 157-58,28 S.Ct. at 453. 

"'2 In this case, plaintiff has named as defend
ant the Attorney General of Illinois, James Ryan, in 
his official capacity. Plaintiff claims that his vested 
authority to enforce state law is sufficient to render 
him a proper defendant. The Seventh Circuit has 
held, however, that general broad powers to enforce 
or execute the laws of a state possessed by a state 
official, alone, are not sufficient to make the officer 
a proper party defendant. Sherman, 980 F.2d at 
441; see also Weinstein v. Edgar, 826 F.Supp. 
1165, 1166 (N.D.II\.1993). Thus, just because de
fendant James E. Ryan has general vested authority 
to enforce state law does not render him a proper 
defendant. Therefore, this court finds that plaintiff's 
complaint is insufficient to support an Ex parte 
Young exception to the Eleventh Amendment's gen
eral bar to suing a state official in federal court 
against defendant James E. Ryan. Defendant James 
E. Ryan must be dismissed with prejudice. 

Defendant Lumpkin, however, does in fact 
have connection to the enforcement of the act in 
question. Nevertheless, when plaintiff asked for de
claratory and injunctive relief in his complaint, he 
made no allegations of an "ongoing or threatened 
violation of federal law." The Ex parte Young ex
ception allows prospective equitable relief only 
when there is an "ongoing or threatened violation 
of federal law." Vickerv v. Jones, 100 F.3d 1334, 
1346 (7tl1 Cir.1996) (citing Seminole Tribe v. Flor
ida. 514 U.S. 44, 116 S.Ct. 1114, 1132 (1996». As 
the Supreme Court noted, the requirement is neces
sary in order to maintain the balance between al
lowing federal courts to vindicate federal rights and 
hold state officials responsible, but without upset
ting the delicate balance and state interests at the 
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heart of the Eleventh Amendment. Vickery, 100 
F.3d at 1346-47. In plaintiff's complaint, he alleges 
an illegal search and seizure, violation of right to 
refuse medical treatment and procedures, and viola
tion of right to privacy under state law. The prob
lem with these alleged constitutional violations is 
that they began and ended when the blood for the 
AIDS test was drawn without his consent. In fact, 
the Supreme Court in Papas an, 478 U.S.at 277-78, 
106 S.Ct. at 2940, explained that the term 
"ongoing" is used in contradistinction to "cases in 
which federal law has been violated at one time or 
over a period of time in the past." In the latter situ
ation, of course, compensatory relief would be im
plicated, and so recourse to Ex parte Young would 
be unavailing. See id. In the case at bar, plaintiff is 
merely asserting violations of federal law from a 
period of time in the past. Thus, there is no 
"ongoing or threatened violation of federal law," 
and the Ex parte Young doctrine is not applicable to 
this case. Therefore, plaintiff's suit against defend
ant Lumpkin is barred by the Eleventh Amendment 
as well. 

Even if this court had found that defendant 
Lumpkin was amiable to suit in this court, federal 
judicial power is nevertheless limited under Article 
111. Valley Forge Christian College v. Americans 
United for Separation of Church and State, Inc.. 
454 U.S. 464, 471, 102 S.Ct. 752, 757-58 (1982). 
Encompassed within the concept of "cases and con
troversies" requirement of Article III is the require
ment that the plaintiff have standing. Allen v. 
Wright, 468 U.S. 737, 750, 104 S.Ct. 3315, 3324 
(1984). To have standing, the plaintiff must estab
lish: (1) he or she suffered an actual or threatened 
injury caused by the defendant's allegedly illegal 
conduct, (2) the injury is fairly traceable to the de
fendant's challenged conduct, and (3) the injury is 
one that is likely to be redressed through a favor
able decision. Sanner v. Board of Trade of City of 
Chicago, 62 F.3d 918, 922 (7th Cir.1995). It is 
well-established doctrine that for a plaintiff to have 
standing, "he must be able to allege an injury that 
affects his own legal rights." 1.F. Shea Co., Inc. v. 
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City of Chicago, 992 F.2d 745, 749 (7th Cir.1993). 
Therefore, a plaintiff cannot rest his claim to relief 
on the legal rights or interests of a third party; "[he 
or she] must have a direct stake in the outcome of 
the case. ld (citing Sierra Club v. Morton, 405 U.S. 
727,92 S.Ct. 1361 (1972». 

"'3 While plaintiff alleges a past injury, he does 
not allege, nor does he argue, that he is likely to be 
tested again for AIDS without consent and again 
subjected the alleged illegal search and seizure, al
leged violation of right to refuse medical treatment, 
or alleged violation of his right to privacy. In order 
to establish standing to seek the prospective relief 
requested, declaratory judgment and injunctive re
lief, plaintiff had to allege that he was likely to be 
in this situation again in the future, not that some 
third party would face a similar situation. Plaintiff 
alleges no facts to show that he would be subjected 
to a similar situation in the future. See generally 
Garcia v. City 0/ Chicago, 24 F.3d 966, 969 (7th 
Cir.1994). Since he has' not alleged this, plaintiffs 
claim also fails because he does not have standing 
to pursue declaratory judgment or injunctive relief 
against defendant Lumpkin. Consequently, 
plaintiffs claim for declaratory judgment and in
junctive relief would have been dismissed under 
this basis as well. 

CONCLUSION 
For the above stated reasons, defendants' mo

tion to dismiss the plaintiffs complaint is GRAN
TED. This case is dismissed in its entirety. All oth
er pending motions are moot. 

N.D.rIl.,1999.
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