
UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

ERNEST TAYLOR CIVIL ACTION

VERSUS

THE CITY OF BATON ROUGE, ET AL NUMBER: 13-579-BAJ-RLB

DEFENDANTS’ POST-HEARING MEMORANDUM 

MAY IT PLEASE THE COURT:

I. CONSTITUTIONALITY OF CITY-PARISH ORDINANCE 13:95.3

Background

Ernest Taylor was arrested for violation of City-Parish Ordinance 13:95.3 on October 13,

2012.  The Louisiana Constitution was amended two months after his arrest1 to make the right to

keep and bear arms in Louisiana a “fundamental” right and any restriction upon this right subject

to strict scrutiny.

At the time of Mr. Taylor’s arrest, no case had ever held that 13:95.3 was unconstitutional

on its face or that the constitutionality of the ordinance was subject to a standard of strict

scrutiny.  Accordingly, at the time that Mr. Taylor was arrested, the provisions of the ordinance

were presumed to be constitutional.  

1 The current provision within Art. I, § 11 of the Louisiana Constitution which provides:
“The right of each citizen to keep and bear arms is fundamental and shall not be infringed.  Any
restriction on this right shall be subject to strict scrutiny” became effective on December 10,
2012.



Law and Analysis

Standing

The recent case of State v. Draughter, 2013-0914 (La. 12/10/13), 130 So.3d 855 has

clarified that although the amendment to the Louisiana Constitution has prospective effect only,

that it should be retroactively applied to any cases which were still pending at the time that the

provision became effective.  Therefore, it is agreed that the provisions of 13:95.3, as a limitation

on the right of a citizen to keep and bear arms, must be analyzed under a strict scrutiny analysis. 

Strict scrutiny analysis requires that the government prove the constitutionality of the regulation

by showing (1) that the regulation serves a compelling governmental interest, and (2) that the

regulation is narrowly tailored to serve that compelling interest.” In re Warner, 2005–1303, p. 37

(La.4/17/09); 21 So.3d 218, 246.  

Before the challenge to the constitutionality of a law may be considered by a court, it

must first be shown that the person challenging it has standing to do so.  State v. Sandifer,

1995–2226 (La.9/5/96); 679 So.2d 1324.  In State v. Mercadel, 2003–3015 (La.5/25/04); 874

So.2d 829, the court set forth the general principles of constitutional law regarding legal standing

to challenge the constitutionality of code articles and statutes and held that in order to have

standing to challenge the constitutionality of a legal provision, “the person bringing the challenge

must have rights in controversy.” Id., 2003–3015, p. 8; 874 So.2d at 834.  Specifically, “a person

can challenge the constitutionality of a statute only if the statute seriously affects his or her

rights.” Id.; see also State v. Baxley, 93–2159 (La.2/28/94); 633 So.2d 142, 146.  Mr. Taylor has

standing to challenge the ordinance on its face and “as applied” to him, but does not have

standing to challenge it as it could conceivably be applied to others.  See Sandifer, supra.
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Presumption of Validity

In general, statutes are presumed to be valid, and they should be upheld whenever

possible.  State v. Griffin, 495 So.2d 1306, 1308 (La.1986).  The burden of proving a law to be

unconstitutional usually rests upon the party challenging its validity.  State v. Webb, 2013-1681

(La. 5/7/14), 2014 WL 1800039. 

The standard of strict scrutiny is applied to review state action that imposes a burden on a

fundamental right.  Under the standard of strict scrutiny, state action “may be justified only by a

compelling state interest, and the state action must be narrowly tailored so as to further only that

compelling interest.” State v. Gamberella, 633 So.2d 595, 604 (La.App. 1 Cir.1993), writ denied,

94–0200 (La.6/24/94), 640 So.2d 1341.  Accordingly, even where a right is fundamental, it is not

absolute, and state action may be justified, subject to strict scrutiny. See Gamberella, 633 So.2d

at 604; State v. Wiggins, 2013-0649 (La. App. 1 Cir. 1/31/14).

Although in District of Columbia v. Heller, 554 U.S. 570 (2008), the United States

Supreme Court recognized a Second Amendment right to use firearms for the core lawful

purpose of self-defense in the home, the Court specifically cautioned that, like most

constitutional rights, this right is not an unlimited right to carry arms for any sort of

confrontation, nor is it a right to keep and carry any weapon whatsoever in any manner

whatsoever and for whatever purpose.  The Court was careful to state that its opinion should not

be taken to cast doubt on long-standing prohibitions on the possession of firearms by felons and

the mentally ill, or laws forbidding the carrying of firearms in “sensitive places” such as schools

and government buildings, or laws imposing conditions and qualifications on the commercial

sale of arms, and further stated that it identified these presumptively lawful regulatory measures
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only as examples, and that this list did not purport to be exhaustive.  The Court acknowledged

that its holding thereby left many applications of the right to keep and bear arms in doubt, but

stated that since this was the Court's first in-depth examination of the Second Amendment, it

necessarily did not clarify the entire field, and that it would further expound upon the historical

justifications for the exceptions that it had mentioned if and when those exceptions came before

the Court.  

In McDonald v. City of Chicago, 561 U.S. 742 (2010), the court repeated these

assurances, stating that, as it had made it clear in the Heller case, its holding did not cast doubt

on such long-standing regulatory measures.  The Court also explained that imposition of the

Second Amendment on the states limits, but by no means eliminates, the states' ability to devise

solutions to social problems that suit local needs and values.  

Facial and “As Applied” Analysis

In order for a law to be unconstitutional on its face, there must be no set of circumstances

under which the law would be valid.  Prejean v. Barousse, 12–1177, p. 4 (La.1/29/13), 107 So.3d

569, 571–72.  Accordingly, if the law is does not violate the second amendment as applied to Mr.

Taylor, then it is not facially invalid.  

Although the Heller decision found that an individual can use a firearm for self-defense

within the home, the decision reiterated that restrictions on weapons possession may be imposed

by a government including prohibitions against carrying firearms in "sensitive places." The

Heller decision is, therefore, distinguishable from the defendant's case since he was not in his

home but was leaving the parking lot of a bar at the time of his arrest. 
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The Supreme Court clearly stated in Heller, and a plurality of the Court reiterated in

McDonald, that the right to carry a firearm is not unlimited. Neither Heller nor McDonald cast

doubt on laws or regulations restricting the carrying of firearms in sensitive places, such as

schools and government buildings, and in fact, such prohibitions were characterized as being

presumptively legal. 

In the case at bar, 13:95.3 is a local ordinance prohibiting the possession of weapons

where alcoholic beverages are sold or consumed.  The selling of alcoholic beverages is a highly

regulated industry.  Prohibiting persons from bringing weapons into a place where alcohol is sold

or consumed serves a compelling governmental purpose of protecting the public from potential

danger which could ensue when intoxicated persons have ready access to weapons.  This is the

type of “sensitive” place which was envisioned and referred to in Heller and McDonald, wherein

the right to possess a firearm could be curtailed.

In reviewing an ordinance for constitutionality, the courts should strive to uphold the law,

if at all possible.  If there are provisions which may be severed in order to preserve the

constitutionality, then those provisions may be held unconstitutional and unenforceable, rather

than striking down the entire ordinance.  “In exercising its power to review the constitutionality

of a legislative act, a federal court should act cautiously. A ruling of unconstitutionality frustrates

the intent of the elected representatives of the people.”  Regan v. Time, Inc., 468 U.S. 641, 652-

53, 104 S. Ct. 3262, 3269, 82 L. Ed. 2d 487 (1984).
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The United States Supreme Court has held that a court should refrain from invalidating

more of the statute than is necessary.  See Regan, supra, quoting El Paso & Northeastern R. Co.

v. Gutierrez, 215 U.S. 87, 96, 30 S.Ct. 21, 24, 54 L.Ed. 106 (1909) (“whenever an act of

Congress contains unobjectionable provisions separable from those found to be unconstitutional,

it is the duty of this court to so declare, and to maintain the act in so far as it is valid.”). 

Counsel suggests that would be the proper resolution in this case if the Court finds a particular

provision of the ordinance to be objectionable.  

Analysis of the Individual Provisions of the Ordinance - Title 13, Section 95.3

Subsection (a)

The general prohibitions of the ordinance have not been independently challenged.

Subsection (b)

This provision provides for implied consent to search by “any person found in any place

where alcoholic beverages are sold and/or consumed on the premises”.  That is not the provision

which is applicable to the circumstances of this case, and it was not applied to Mr. Taylor.  Thus,

Mr. Taylor does not have standing to challenge the constitutionality of Subsection (b).  See State

v. Sandifer, 1995–2226, p. 12 (La.9/5/96); 679 So.2d 1324, 1332 (person may not challenge

statute on the ground that it may conceivably be applied unconstitutionally to others in other

situations not before the court).
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Plaintiffs pointed to two cases in support of their argument that Subsection (b) is

unconstitutional.  State v. Garrett2 and Club Retro, L.L.C. v. Hilton3.  In each of these cases, it

was only the search itself which was found to be unconstitutional, not the provisions of the law

allowing the search.    

In Garrett, City-Parish Ordinance 13:95.3 was used as a basis to search a woman’s purse

after she was found within the parking lot of a bar.  The court held that in order for a search to be

deemed free and voluntary, based upon “implied consent” that a sign needed to be posted to

inform patrons that they were consenting to be searched by entering the premises.  Since the

search of the woman’s purse took place in the parking lot, it was found to be unreasonable

becausee there was no sign posted in the parking lot.  There was a sign posted within the bar, but

it was not established that she had ever entered the bar where she could have seen the sign.  The

court did not hold Subsection (b) to be unconstitutional on its face.

Likewise, in Club Retro, L.L.C. v. Hilton, the search itself was found to be

unconstitutional, not the provision of the law which provided for implied consent.  The search

was found to have exceeded the scope of a weapons search in the manner in which it was

conducted. 

In this case, Mr. Taylor was not searched based upon implied consent.  There was

probable cause to stop his vehicle due to a headlight violation.  Once he had been legally

stopped, weapons were found in his car in plain view.  Subsection (b) was not implicated in Mr.

Taylor’s case.

2 461 So.2d 651 (La. App. 1 Cir. 1984).

3  2008 U.S. Dist. 39 (W.D. La. 2008); 568 F.3d 181 (5th Cir. 2009).
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Subsection (c)

Mr. Taylor was arrested for violating the ordinance due to the provisions of Subsection

(c) which extends the prohibitions of the ordinance to the parking lot of the licensed premise.  It

is well known that parking lots of licensed premises where alcoholic beverages are consumed are

where disputes by intoxicated persons often end up.  If weapons were allowed to be brought into

the parking lots of such establishments, many fist fights would end up as knife or gun fights.  The

City-Parish has a compelling governmental interest in preventing the escalation of arguments

brought on by inebriated patrons of such establishments.  Prohibiting weapons within the parking

lot is narrowly tailored to serving this purpose.

In attacking the constitutionality of this provision, plaintiffs have mentioned State v.

Nelson, 367 So.2d 317 (La. 1979).  In Nelson, the defendant was arrested in the parking lot of a

drug store for carrying a weapon and impersonating a police officer.  That case did not deal with

a law which prohibited the possession of a weapon within the parking lot of the drug store and,

therefore, the constitutionality of such a law was not at issue.  The ruling of the court, in that

case, was based upon the provisions of 14:95, illegal carrying of weapons, and is not on point

with the situation in this case.

Extending the prohibition of the law to the parking lot of an establishment where alcohol

is only sold, but not consumed, may not be as narrowly tailored as it could be.  In some instances,

the parking lots of package liquor stores could be a “sensitive area” allowing for greater

governmental control over the right to possess a weapon, however, the parking lot of a grocery

store might not fall within the same category.  That is not what we are dealing with in Mr.

Taylor’s case, however, so he does not have standing to challenge the constitutionality of the law
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as applied to persons in the parking lot of an establishment which only sells alcohol. 

Accordingly, although Subsection (c) is not unconstitutional on its face, it is conceded that it

could be unconstitutional “as applied” to a person within the parking lot of a grocery store.   

II. RETURN OF FIREARMS TO PLAINTIFF

The city prosecutor’s office filed a misdemeanor affidavit charging Mr. Taylor with

Count (1) 13:95.3, possession of weapons where alcohol is sold; Count (2) 13:108, resisting an

officer; and Count (3) 11:283, headlights required, on December 3, 2012.  Mr. Taylor was set to

be arraigned on December 14, 2012.    Mr. Taylor failed to appear for his arraignment date, and a

bench warrant was issued.  On January 23, 2013, Mr. Taylor’s bench warrant was recalled, and

he was given a new arraignment date of February 22, 2013.  

Mr. Taylor pled not guilty on February 22, 2013, and the court gave him June 18, 2013 as

his trial date.  On June 18, 2013, the defense moved to continue the trial date.  The court granted

the motion, and Mr. Taylor was give November 8, 2013 as his new trial date.   On September 13,

2013, Mr. Taylor initiated this action, wherein he named the chief of police, city prosecutor, and

parish attorney, all as defendants.  In response to being named as a defendant in a federal case,

the city prosecutor’s office filed a “Motion and Order of Recusal” on October 31, 2013. The

recusal motion was set for hearing on November 8, 2013.  

After said hearing, the court issued an order recusing the city prosecutor’s office, and

appointing the attorney general’s office to handle the prosecution of Mr. Taylor’s criminal

matter.  The trial date was reassigned to April 28, 2014.  At that point, the City-Parish was not

the prosecuting body and had no authority to return evidence that was being held as part of the
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prosecution of Mr. Taylor’s case.  The attorney general’s office dismissed the charges against

Mr. Taylor on April 28, 2014.  On Friday June 20, 2014, an order was signed authorizing the

return of said weapons to Ernest Taylor.  After a discussion with Mr. Taylor’s counsel, a new

order was prepared and signed on Monday June 23, 2014, authorizing Mr. Terrence Donahue to

retrieve Mr. Taylor’s weapons.  Mr. Donahue, on behalf of Mr. Taylor, retrieved the weapons

from City Police evidence on June 23, 2014.       

III. CONCLUSION

For all of these reasons, City-Parish Ordinance 13:95.3 is constitutional on its face and

“as applied” to Ernest Taylor.   

BY ATTORNEYS:

MARY E. ROPER
Parish Attorney

/s/ Tedrick K. Knightshead

TEDRICK K. KNIGHTSHEAD
Special Asst. Parish Attorney
La. Bar Roll No. 28851
10500 Coursey Blvd, Suite 205

Baton Rouge, LA   70816
Telephone (225) 389-8730
Facsimile (225) 389-8736
TRIAL COUNSEL FOR DEFENDANTS
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CERTIFICATE

I hereby certify  that a copy of the above and foregoing memorandum was this date

electronically filed with the Clerk of Court using the Court’s CM/ECF system.  Notice of this

filing will be sent to Mr. Terrance Donahue, Jr. by operation of the Court’s electronic filing

system.

Baton Rouge, Louisiana, this 2nd day of July, 2014.

/s/ Tedrick K. Knightshead 
TEDRICK K. KNIGHTSHEAD
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