
1 

 

IN THE UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF LOUISIANA 

 

ERNEST TAYLOR     §  CIVIL ACTION 

      § 

 Plaintiff,    §    

      §  

VS.       § 

        § 

THE CITY OF BATON ROUGE, ET AL.  §  NO. 13-579-BAJ-RLB 

      § 

   Defendants.    § 

 

 

MOTION FOR ENTRY OF DEFAULT JUDGMENT 

 

COMES NOW, Plaintiff, ERNEST TAYLOR, through undersigned counsel, who moves 

this Court pursuant to Fed. R. Civ. P. 55(b) for the entry of default judgment against defendants 

The City of Baton Rouge, Mary E. Roper, Carl Dabadie, Jr., Lisa Freeman, Patrick Wennemann, 

and James Thomas.  Filed concurrently herewith is a memorandum in support of Plaintiff’s 

motion, which is incorporated herein by reference. 

WHEREFORE, Plaintiff, Ernest Taylor, prays that Default Judgment be entered of record 

against defendants, The City of Baton Rouge, Mary E. Roper; Carl Dabadie Jr., Lisa Freeman, 

Patrick Wennemann, and James Thomas on Plaintiff’s claims for declaratory and injunctive 

relief.   Pursuant to the Default Judgment, Plaintiff requests the entry of an order permanently 

enjoining the City of Baton Rouge from enforcing Baton Rouge Code of Ordinances §13:95.3 or 

prosecuting individuals alleged to have violated the provisions of §13:95.3.  Plaintiff also 

requests the entry of an order directing The City of Baton Rouge to return Plaintiff’s lawfully 

held firearms to his possession.  Finally, Plaintiff respectfully requests that the Court sschedule a 

hearing pursuant to Fed. R. Civ. P. 55(b) for the purpose of determining the amount of monetary 
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damages to which Plaintiff is entitled. 

Respectfully submitted, 

 

 s/  Terrence J. Donahue, Jr.__________ 

Christopher D. Glisson #20200 

Terrence J. Donahue, Jr. #32126  

MCGLYNN, GLISSON, & MOUTON 

340 Florida Street 

Baton Rouge, Louisiana 70801 

(225) 344-3555 

 

 

CERTIFICATE OF SERVICE 
 

I hereby certify that a copy of the foregoing pleading has been served on all counsel of 

record through a Notice of Electronic Filing generated by the Court’s CM/ECF system, including 

those listed below, on this, the 30
th

 day of May, 2014. 

Office of the Parish Attorney 

East Baton Rouge Parish 

Attn: Mr. Tedrick Knightshead 

222 Saint Louis Street, Room 902 

Baton Rouge, LA 70821 

 

s/ Terrence J. Donahue, Jr. 

Terrence J. Donahue, Jr. 
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IN THE UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF LOUISIANA 

 

ERNEST TAYLOR     §  CIVIL ACTION 

      § 

 Plaintiff,    §    

      §  

VS.       § 

        § 

THE CITY OF BATON ROUGE, ET AL.  §  NO. 13-579-BAJ-RLB 

      § 

   Defendants.    § 

 

 

MEMORANDUM IN SUPPORT OF MOTION FOR DEFAULT JUDGMENT 

 

I. INTRODUCTION  

 Plaintiff, ERNEST TAYLOR moves this Court pursuant to Fed. R. Civ. P. 55(b) for the 

entry of a default judgment against defendants The City of Baton Rouge, Mary E. Roper, Carl 

Dabadie Jr., Lisa Freeman, Patrick Wennemann, and James Thomas (referred to collectively as 

“Defendants”).  At issue in this case is the arrest and prosecution of Plaintiff Ernest Taylor, along 

with the confiscation of his lawfully held firearms, for the purported infraction of possessing a 

weapon in the parking lot of an establishment that either sells or serves alcohol.   

 Taylor asserts that the ordinance under which the Baton Rouge Police Department 

arrested him and confiscated his firearms, Baton Rouge Code of Ordinances §13:95.3 violates 

the United States Constitution, and numerous provisions of Louisiana law.  Mr. Taylor further 

asserts that the City and its actors were aware that enforcement of the ordinance would violate 

long-established legal principles regarding civil liberties and individual rights, but despite this 

knowledge actively utilized the ordinance’s provisions to deprive citizens of their 

constitutionally protected freedoms under the color of state law.  Through this lawsuit Plaintiff 
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seeks injunctive and declaratory relief in addition to monetary damages for physical and 

emotional injuries, and the deprivation of his constitutional rights and lawfully held property 

II. FACTS AND PROCEDURAL HISTORY 

A. Facts 

 On October 13, 2012, Plaintiff Ernest Taylor (“Taylor”) was arrested by officers of the 

Baton Rouge City Police Department and charged with violating three city ordinances.  See 

[Doc. 1-1], Misdemeanor Affidavit and Police Report, attached to Verified Complaint; Certified 

Video of Taylor’s Arrest, submitted separately as Exhibit A
1
. According to documents filed in 

connection with Taylor’s arrest, Baton Rouge City Police Officers allegedly observed Taylor’s 

vehicle leaving an establishment that served alcohol in the early morning hours of October 13, 

2012, “without any lights on.”  [Doc. 1-1] at 10.
2
  Officer James Thomas (“Thomas”) then 

engaged the emergency lights of his police cruiser to initiate a traffic stop.  James Thomas 

Dashboard Camera Video at 1:34:15 DST, et seq.  Taylor promptly pulled his vehicle off of the 

main thoroughfare, and opened the driver’s side door.  Id.  Thomas then told Taylor to “step out 

[of] the vehicle” and to “step to the front of [Thomas’] vehicle” – instructions with which Taylor 

complied.  Id. 

 As Thomas was checking Taylor for the presence of concealed weapons, Corporal 

Patrick Wennemann (“Wennemann”) of the Baton Rouge Police Department approached 

Taylor’s vehicle and observed the presence of several weapons in plain view.  Id. at 1:35:00, et 

seq.  Upon seeing the weapons, Wennemann exclaims, “Shit, bruh, you’ve got a shotgun on the 

floor, you’ve got a rifle between the seats, you’ve got a pistol in there also.”  Id.  Taylor told 

                                                 
1 

Plaintiff has sought leave to submit the video of Taylor’s arrest through a separate motion, filed concurrently 

herewith. 
2 
The video of Taylor’s arrest does not corroborate the assertion that Taylor was traveling without his lights engaged. 
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Wennemann and Thomas that he “had papers” on the guns, and informed them of the presence of 

an additional gun in the trunk of the vehicle.  Id.  Thomas then told Taylor, “[i]t doesn’t matter if 

you’ve got papers on them or not… you’re not supposed to have weapons in your vehicle at a 

bar.”  Id.  When Taylor insisted that he did not have any weapons with him inside of a bar, 

Thomas stated, “you had them in the parking lot.” 

 Thereafter, Thomas stated to Taylor, “[l]ook dude, come take a seat in the back of my 

vehicle – you’re not under arrest.”  Id. at 1:36:10, et seq.  Thomas then forcefully grabbed Taylor 

and attempted to force him towards the back of his vehicle. Id.  Taylor balked at Thomas’ use of 

force, stating “[y]ou don’t have to put your hands on me” and “[y]ou ain’t gotta push me, I’m 

going.”  Id.  In spite of Taylor’s willingness to cooperate, and his agreement to follow Thomas’ 

direction, Thomas stated, “I’m holding you…  I’m gonna put you in fucking handcuffs.”  Id.  

Thomas then attempted to subdue Taylor through the use of force, eventually receiving 

assistance from Wennemann to place Taylor in handcuffs and under arrest.  Id.  Throughout the 

remainder of the arrest video, Wennemann and James can be heard making statements such as: 

“He’s gonna take that ride, he came from a bar – you can’t have that there;” “[y]ou ain’t 

supposed to be with it [guns] at the bar, period. Even outside;” “[y]ou can’t have a gun on the 

premises where alcohol is sold;” “[h]e shouldn’t have been riding around with all that;” and 

“[h]e said he’s been shot, that’s why he carries guns around.”  Taylor was placed under arrest 

and booked into Parish Prison.  Id. 

 On October 15, 2012, Taylor was released from jail after posting a $950.00 appearance 

bond.  See Bond, attached hereto as Exhibit B.  Taylor retained counsel to defend himself against 

the charges levied against him, and on October 29, 2013, a Motion to Quash the charges brought 
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by the City of Baton Rouge (“the City”) was filed on his behalf.  See Motion to Quash, attached 

hereto as Exhibit B.  The City never filed a response to the motion to quash, which asserted that 

the ordinance under which Taylor was arrested was unconstitutional.  See id.  Instead, on April 

28, 2014 - the date the motion to quash was to be heard, and the date of trial for the criminal 

charges, the City moved to dismiss all charges brought against Taylor as a result of the events of 

October 13, 2012.  See Motion and Order of Dismissal, attached hereto as Exhibit C.  The court 

granted the motion and dismissed the charges against Taylor in open court the same day.  Id.  

Despite the dismissal of the charges against Mr. Taylor, and the repeated demand of counsel for 

the return of his guns, the weapons confiscated from Taylor on October 13, 2012 remain in the 

City’s possession.  See Affidavit of Terrence J. Donahue, Jr., attached hereto as Exhibit D.   

B. Procedural History 

 Taylor instituted this action on September 3, 2013.  [Doc. 1].  Defendants received copies 

of the Complaint, summons, and a form requesting waiver of service of process on September 

10, 2013.  [Doc. 23-2].  On October 22, 2013, service upon Defendants was waived by James L. 

Hilburn of the East Baton Rouge Parish Attorney’s Office.  [Doc. 3].  On April 16, 2014, 

Plaintiff moved for entry of default due to Defendants’ failure to answer or otherwise defend 

against the lawsuit.  [Doc. 15].  The Clerk granted Plaintiff’s request for entry of default the 

same day.  [Doc. 17]. 

 Without first seeking leave of Court, Defendants then filed an Answer to Plaintiff’s 

Complaint on April 17, 2014, more than seven months after first being notified of Plaintiff’s 

claims, and after the Clerk’s entry of default.  [Doc. 20].  On April 22, 2014, Defendants also 

moved to have the Clerk’s entry of default set aside pursuant to Fed. R. Civ. P. 55(c).  [Doc. 22].  
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Plaintiff filed a response opposing Defendants’ request to set aside the entry of default on May 3, 

2014.  [Doc. 23].  The same day, Taylor also filed a Motion to Strike Defendants’ untimely 

answer.  [Doc. 24].  Defendants filed an opposition to Plaintiff’s request to strike their late-filed 

answer on May 8, 2014.  [Doc. 25]. 

III. LAW AND ARGUMENT   

A. Standard of Law 

1. Entry of Default Judgment 

 The duty to respond to a complaint is triggered by the service of summons or lawful 

process, and the failure to do so may result in the entry of default or default judgment under 

Federal Rule of Civil Procedure 55.  Fagan v. Lawrence Nathan Assocs., 957 F.Supp.2d 784, 

795 (E.D. La. 2013); citing Rogers v. Hartford Life & Accident Ins. Co., 167 F.3d 933, 937 (5
th

 

Cir. 1999).  Fed. R. Civ. P. 55 provides, in pertinent part: 

(a)  Entering a Default. When a party against whom a judgment for affirmative 

relief is sought has failed to plead or otherwise defend, and that failure is shown 

by affidavit or otherwise, the clerk must enter the party's default. 

(b)  Entering a Default Judgment. 

(1) By the Clerk.  If the plaintiff's claim is for a sum certain or a sum that 

can be made certain by computation, the clerk--on the plaintiff's request, 

with an affidavit showing the amount due--must enter judgment for that 

amount and costs against a defendant who has been defaulted for not 

appearing and who is neither a minor nor an incompetent person. 

(2) By the Court.  In all other cases, the party must apply to the court for a 

default judgment. A default judgment may be entered against a minor or 

incompetent person only if represented by a general guardian, conservator, 

or other like fiduciary who has appeared. If the party against whom a 

default judgment is sought has appeared personally or by a representative, 

that party or its representative must be served with written notice of the 

application at least 7 days before the hearing. The court may conduct 

hearings or make referrals--preserving any federal statutory right to a jury 

trial--when, to enter or effectuate judgment, it needs to: 

(A)  conduct an accounting; 
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(B)  determine the amount of damages; 

(C)  establish the truth of any allegation by evidence; or 

(D)  investigate any other matter. 

Id.; Fed. R. Civ. P. 55. 

 Once the Clerk of Court has found a defendant to be in default, the Court must then 

determine whether entry of default judgment should follow.  Id. at 796; citing T-Mobile USA, 

Inc. v. Shazia & Noushad Corp., 2009 U.S. Dist. LEXIS 59014 at *2 (N.D. Tex. 2009).  A 

judgment of default can be entered no sooner than 14 days after the Clerk’s entry of default.  

MDLA L.R. 55.1.  If the procedural prerequisites for entering a default judgment are met, the 

Court must then decide whether the plaintiff’s requests for relief are appropriate.  Id.  Even if a 

party is technically in default, the party seeking entry of a default judgment is not entitled to 

default judgment as a matter of right.  Id., quoting Ganther v. Ingle, 75 F.3d 207, 212 (5
th

 Cir. 

1996).  This is because default judgments are generally disfavored under the law.  Id.   

 Whether to enter default judgment against a defendant “is committed to the sound 

discretion of the district court, and is afforded great deference upon review.”  Id. at 796.  If an 

entry of default has been entered against a defendant, "the factual allegations of the complaint, 

except those relating to the amount of damages, will be taken as true."  Id. at 797, n.47; see also 

Keating v. Compro Tax, Inc., 2011 U.S. Dist. LEXIS 97191, 3-4 (W.D. La. 2011); quoting 

10A Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice and Procedure, 

§2688 (3d ed. 1998).  In addition, the Fifth Circuit has identified the following factors as relevant 

in deciding whether the entry of default judgment is appropriate: (1) whether material issues of 

fact are at issue; (2) whether there has been substantial prejudice; (3) whether the grounds for 

default are clearly established; (4) whether the default was caused by good faith mistake or 
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excusable neglect; (5) the harshness of a default judgment; and (6) whether the court would think 

itself obliged to set aside the default on the defendant’s motion.  Lindsey v. Prive Corp., 161 F.3d 

886, 893 (5
th

 Cir. 1998); citing 10 Charles A. Wright et al., Federal Practice and Procedure 

§2685 (1981); see also, Fagan, 957 F.Supp. at 796. 

2. Plaintiff’s Claims 

 The Second Amendment to the United States Constitution provides that “[a] well 

regulated Militia, being necessary to the security of a free State, the right of the people to keep 

and bear Arms, shall not be infringed.”  See NRA of Am. v. Bureau of Alcohol, 700 F.3d 185, 192 

(5
th

 Cir. 2012).  In District of Columbia v. Heller, 554 U.S. 570 (2008), the U.S. Supreme Court 

made clear that the Second Amendment codified a pre-existing individual right to keep and bear 

arms.  Id. at 192-193.  In McDonald v. City of Chicago, 130 S.Ct. 3020 (2010), the Court further 

clarified that “the right to keep and bear arms [is] among those fundamental rights necessary to 

our system of ordered liberty,” and is incorporated against the States via the Fourteenth 

Amendment.  Id. 

 While Heller and McDonald settled certain important issues with respect to the Second 

Amendment, they did not set forth an analytical framework with which to evaluate firearms 

regulations in future cases.  NRA of Am., 700 F.3d at 194.  In the absence of an explicit 

pronouncement from the Supreme Court, a two-step inquiry emerged as the prevailing approach 

– an approach adopted by the Fifth Circuit in NRA of Am. v. Bureau of Alcohol.  Id.  Under this 

approach, the first inquiry “is whether the conduct at issue falls within the scope of the Second 

Amendment right.  Id.; citing United States v. Chester, 628 F.3d 673, 680 (4
th

 Cir. 2010).  To 

determine whether a law impinges on rights guaranteed by the Second Amendment, it must be 
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determined whether the law harmonizes with the historical traditions associated with the Second 

Amendment.  Id. (citations omitted).  If the challenged law burdens conduct that falls outside the 

Second Amendment’s scope, then the law passes constitutional muster.  Id. at 195, citing United 

States v. Marzzarella, 614 F.3d 85, 89 (3
rd

 Cir. 2010). 

 If, however, the law burdens conduct that falls within the Second Amendment’s scope, 

the “appropriate level of means-end scrutiny” must then be applied.  Id.  The appropriate level of 

scrutiny “depends on the nature of the conduct being regulated and the degree to which the 

challenged law burdens the right.”  Id., quoting Chester at 682.  Thus, a regulation that threatens 

a right at the core of the Second Amendment triggers strict scrutiny, while a regulation that does 

not encroach on the core of the Second Amendment would require an intermediate level of 

scrutiny.  In no event would the least demanding “rational basis” review be appropriate, as 

Heller stated unequivocally that such review “could not be used to evaluate the extent to which a 

legislature may regulate a specific, enumerated right” such as “the right to keep and bear arms.”  

Id., quoting Heller at 628, n.27. 

B. Baton Rouge Code of Ordinances §13.95.3 Violates the Constitutions of the 

United States and the State of Louisiana 

 

1. The Development and Status of Federal and Louisiana Law
3
 

 On December 15, 1791, the Second Amendment to the United States Constitution came 

into effect after having been ratified by three-fourths of the States.  The Second Amendment 

provides: “[a] well regulated Militia, being necessary to the security of a free State, the right of 

the people to keep and bear Arms, shall not be infringed.”  The amendment did not create a right 

                                                 
3 

While the allegations set forth in Plaintiff’s Complaint are to be taken as true since the Clerk has entered default, 

see Keating, supra, it is also noteworthy that Defendants do not dispute the status of the legal landscape as set forth 

in Plaintiff’s Complaint.  See Defendants’ Late-Filed Answer, [Doc. 19], ¶¶24-25 (stating that the allegations in 

Plaintiff’s Complaint relating to the development of the law “do not require a response”). 
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that was dependent upon the Constitution for its existence, but rather only gave Constitutional 

protection to a fundamental individual right that pre-existed the Constitution’s enactment.  See 

District of Columbia v. Heller, 554 U.S. 591 (2008). 

 In 1850, the Louisiana Supreme Court determined that the Second Amendment to the 

United States Constitution guaranteed citizens the right to carry arms openly.  See State v. 

Chandler, 5 La. Ann. 489, 490 (La. 1850).  In rejecting a constitutional challenge to a law 

forbidding the possession of concealed weapons, the Court stated: 

This law became absolutely necessary to counteract a vicious state of society, 

growing out of the habit of carrying concealed weapons, and to prevent bloodshed 

and assassinations upon unsuspecting persons.  It interfered with no man’s right 

to carry arms (to use its words) “in full open view,” which places men upon an 

equality.  This is the right guaranteed by the Constitution of the United States, 

and which is calculated to incite men to a manly and noble defence of themselves, 

if necessary, and of their country, without any tendency to secret advantages and 

unmanly assassinations. 

Id.; see also, District of Columbia v. Heller, 554 U.S. 570, 613 (U.S. 2008) (citing favorably to 

Chandler). 

 On July 23, 1879, the Louisiana Constitutional Convention adopted the Louisiana 

Constitution of 1879.  Article 3 of the Constitution largely adopted the language of the federal 

government’s Second Amendment: “A well regulated militia being necessary to the security of a 

free State, the right of the people to keep and bear arms shall not be abridged.  This shall not 

prevent the passage of laws to punish those who carry weapons concealed.”  Earlier versions of 

the Louisiana Constitution had provided that “free white men of the state shall be armed and 

disciplined for its defense.”  See e.g., Louisiana Constitution of 1812, Article III, §22. 

 In 1951, the City of Baton Rouge (“the City”) enacted the 1951 Baton Rouge City 

Code which criminalized certain conduct.  In particular, Title 13, §83, entitled “Possession of 
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weapons where alcoholic beverages are sold and/or consumed” provided as follows: 

(a) It shall be unlawful for any person to have in his possession a firearm, or other 

instrumentality customarily used or intended for probable use as a dangerous 

weapon, in any premises where alcoholic beverages are sold and/or consumed 

on the premises except the owner or lessee of the premises, or their 

employees, sheriffs, deputy sheriffs, state police, city police, constables, town 

marshals, or persons vested with police power when in the actual discharge of 

their duties. 

(b) Any sheriff, deputy sheriff, state police, city police, constables, town 

marshals, or persons vested with police power, may search any person found 

in any place where alcoholic beverages are sold and/or consumed on the 

premises, and shall confiscate any firearm or other instrumentality 

customarily used or intended for probable use as a dangerous weapon which 

such peace officer may find; this search shall be limited to only weapons, 

unless there is probable cause for a wider search.  Any person who enters a 

place where alcoholic beverages are sold and/or consumed on the premises 

does, by the mere fact of entering, consent to a search of his person for any 

firearm or other instrumentality customarily used or intended for probable use 

as a dangerous weapon while on said premises, by any sheriff, deputy sheriff, 

state police, constable, town marshal or persons vested with police power, 

without a warrant. 

(c) The phrase, “… premises where alcoholic beverages are sold and/or 

consumed on the premises” shall include all of the licensed premises, 

including the parking lot. 

(d) Any gun or other instrumentality customarily used or intended for probable 

use as a dangerous weapon found on any person while on the premises of a 

place where alcoholic beverages are sold and consumed may be used as 

evidence in court. 

(e) Whoever commits the crime of possession of a weapon where alcoholic 

beverages are sold and/or consumed shall be fined not more than five hundred 

dollars ($500.00) or imprisoned for not more than six (6) months, or both.  

Additionally, the court may order the forfeiture of the weapon in accordance 

with law. 

By its clear and unambiguous language, the ordinance forbid possession of any weapon (not just 

a firearm), on the premises of any establishment that either sold or permitted consumption of 

alcoholic beverages – even where the weapon was located inside a parked vehicle outside the 
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establishment. 

 In 1962 the City enacted the 1962 East Baton Rouge Parish Code, which reenacted Title 

13, §83 of the 1951 Baton Rouge City Code, redesignating it as Title 13, §205.  The ordinance 

first appearing as Title 13, §83 in the 1951 Baton Rouge City Code still exists and has not been 

amended.  It appears in the current version of the Code of Ordinances of the City of Baton Rouge 

as Title 13, Section 95.3 (“the ordinance”).  Taylor was arrested for violating this ordinance on 

October 13, 2012. 

 On April 20, 1974, Louisiana Voters ratified the 1974 Louisiana Constitution, which 

became effective January 1, 1975.  Article I, Section 11 of the 1974 Constitution made clear that 

the right to keep and bear arms was one granted to individual citizens: “The right of each citizen 

to keep and bear arms shall not be abridged, but this provision shall not prevent the passage of 

laws to prohibit the carrying of weapons concealed on the person.” 

 On January 12, 1979, the Louisiana Supreme Court stated unequivocally that each citizen 

was guaranteed the right to keep and bear arms.  Confronted with a situation in which an 

individual was arrested for possessing firearms in the parking lot of a drug store, the Court 

stated: “The carrying of an unconcealed weapon is not a special privilege or advantage enjoyed 

by a police officer.  Each citizen is guaranteed the right to keep and bear arms not concealed on 

his person.”  State v. Nelson, 367 So. 2d 317, 318 (La. 1979). 

 On October 9, 1984, the Louisiana First Circuit Court of Appeal struck down Louisiana 

Revised Statute §56:330 (forbidding possession of firearms while frog hunting) as being in direct 

conflict with Louisiana Constitution Article I, §11.  The court determined that a prohibition 

against possessing a firearm while engaged in certain acts bore no rational relationship to any 
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legitimate state interest.  The court also stated that the statute presented a “clear illustration” of 

the reason for recognizing a broad right of citizens to keep and bear arms – an individual 

capturing game at night “could be attacked” and “needs to protect himself.”  State v. Chaisson, 

457 So.2d 1257 (La.App. 1 Cir. 1984). 

 On December 28, 1984, the Louisiana First Circuit Court of Appeal determined that 

reliance upon subsection (b) of the Baton Rouge Code Sec. 13:95.3 (the ordinance at issue), 

when applied to individuals who were located on the “premises,” but not actually inside the 

establishment that served or sold alcoholic beverages, violated the individual’s rights under the 

Fourth and Fourteenth Amendments to the United States Constitution.  State v. Garrett, 461 

So.2d 651 (La.App. 1 Cir. 1984).   

 Shortly after the Garrett decision, in 1985, the Louisiana Legislature passed Act. No. 

765, enacting Louisiana Revised Statute 14:95.5, which applied similar restrictions to the 

possession of firearms as §13:95.3, but in a much narrower set of circumstances.  Specifically, 

the statute, titled “Possession of Firearm on Premises of Alcohol Beverage Outlet”  provides: 

A.  No person shall intentionally possess a firearm while on the premises of an 

alcoholic beverage outlet. 

B.  "Alcoholic beverage outlet" as used herein means any commercial 

establishment in which alcoholic beverages of either high or low alcoholic content 

are sold in individual servings for consumption on the premises, whether or not 

such sales are a primary or incidental purpose of the business of the 

establishment. 

C.  The provisions of this Section shall not apply to the owner or lessee of an 

alcoholic beverage outlet, or to an employee of such owner or lessee, or to a law 

enforcement officer or other person vested with law enforcement authority acting 

in the performance of his official duties. 

D.  Whoever violates the provisions of this Section shall be fined not more than 

five hundred dollars or imprisoned for not more than six months, or both. 
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La. R.S. §14:95.5 limited its application to “firearms” in the possession of persons on the 

premises of “commercial establishments in which alcoholic beverages … are sold in individual 

servings for consumption on the premises” and contained no provision that would include areas 

outside the establishment, such as the parking lot, in the definition of “premises.” By its 

unambiguous language, §14:95.5 applied only to possession of firearms (not all 

“instrumentalities customarily used or intended to be used as a weapon”) and only where alcohol 

was sold for consumption on the premises (not where alcohol was “sold and/or consumed”), and 

the statute did not include parking lots in the definition of “premises.” 

 On March 12, 1986, the City enacted Ordinance No. 8118, containing Title 13, §95.4, 

which reproduced verbatim the more narrowly tailored provisions appearing in La. R.S. 

§14:95.5, and which currently still appears in the City’s Code of Ordinances, under the same title 

and section. 

 On June 26, 2008, the United States Supreme Court issued its decision in District of 

Columbia v. Heller, 554 U.S. 570 (2008), wherein it confirmed that, like Article I, Section 11 of 

Louisiana’s Constitution, the Second Amendment to the United States Constitution protects an 

individual’s right to possess firearms. 

 On April 4, 2008, the United States District Court for the Western District of Louisiana 

determined that an officer’s search for and seizure of firearms from an individual who was in 

lawful possession constituted a violation of the U.S. Constitution’s Fourth and Fourteenth 

Amendment’s protection against unwarranted searches and seizures sufficient to sustain a cause 

of action under 42 U.S.C. §1983.  Club Retro, L.L.C. v. Hilton, 2008 U.S. Dist. LEXIS 35231, 39 

(W.D. La. 2008). 
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 On July 2, 2008, Louisiana Governor Bobby Jindal signed into law Act 684, codified at 

La. R.S. 32:292.1, titled “Transportation and Storage of Firearms in Privately Owned Motor 

Vehicles.”  §32:292.1 explicitly provides that “a person who lawfully possesses a firearm may 

transport or store such firearm in a locked, privately-owned motor vehicle in any parking lot, 

parking garage, or other designated parking area.” 

 On May 6, 2009 the United States Court of Appeals for the Fifth Circuit upheld the 

district court’s decision in the Club Retro LLC case identified supra.  The Fifth Circuit stated 

that the defendant police actors had “wisely conceded” at oral argument that the searches, 

seizures, and arrests made pursuant to gun possession charges “violated clearly established 

constitutional rights of which a reasonable person would have known.”  Club Retro LLC v. 

Hilton, 568 F.3d 181, 203, n.17 (5
th

 Cir. 2009). 

 On March 2, 2010, the United States Supreme Court reaffirmed its earlier decision in 

Heller, and determined that “it is clear” that the provisions of the Second Amendment to the 

United States Constitution are fully applicable to the States by virtue of the Fourteenth 

Amendment.  McDonald v. City of Chicago, 130 S.Ct. 3020 (2010). 

 On November 6, 2012 the citizens of the State of Louisiana voted to further buttress the 

protections provided by the State’s Constitution with respect to the right of its citizens to keep 

and bear arms.  In its current form, Art. 1, §11 provides: “The right of each citizen to keep and 

bear arms is fundamental and shall not be infringed.  Any restriction on this right shall be subject 

to strict scrutiny.”  The provision became effective December 10, 2012. 

2. The Right to Keep and Bear Arms Extends Beyond the Home 

 As shown above, the Louisiana Supreme Court acknowledged that the U.S. Constitution 

guaranteed an individual’s right to openly carry firearms more than 150 years ago.  Still, while 
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Heller confirmed the long-standing interpretation that the Second Amendment to the U.S. 

Constitution guaranteed a pre-existing personal right, it did so only in the context of a regulation 

addressing firearm possession within a citizen’s home.  See Heller at 583 (“[w]e consider 

whether a District of Columbia prohibition on the possession of usable handguns in the home 

violates the Second Amendment to the Constitution”).  Thus, in Heller’s wake, numerous courts 

have been asked to determine whether the Second Amendment also protects an individual’s right 

to bear arms outside the home.  See e.g., Kachalsky v. County of Westchester, 701 F.3d 81 (2
nd

 

Cir. 2012); Moore v. Madigan, 702 F.3d 933 (7
th

 Cir. 2012); Woollard v. Gallagher, 712 F.3d 

865 (4
th

 Cir. 2013); Drake v. Filko, 724 F.3d 426 (3
rd

 Cir. 2013); Peruta v. County of San Diego, 

742 F.3d 1144 (9
th

 Cir. 2014). 

 No court has determined that the Second Amendment guarantees identified in Heller and 

McDonald apply solely within the confines of a person’s home.  Rather, in the vast majority of 

cases where courts have been asked to decide the issue, they have simply assumed that the 

Second Amendment provides some level of protection outside the home.  See Kachalsky, 701 

F.3d at 89 (“… the Amendment must have some application in the very different context of the 

public possession of firearms”); Moore, 702 F.3d at 942 (“[t]he Supreme Court has decided that 

the amendment confers a right to bear arms for self-defense, which is as important outside the 

home as inside”); Woollard, 712 F.3d at 876 (“… we merely assume that the Heller right exists 

outside the home…”); Drake, 724 F.3d at 431 (“[w]e do, however, recognize that the Second 

Amendment’s individual right to bear arms may have some application beyond the home”).  

Only the recent Ninth Circuit decision in Peruta v. County of San Diego, discussed below, has 

actually undertaken to determine whether and to what extent the Second Amendment applies 
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outside the home. 

 As stated by the Peruta court in its opinion, the issue to be decided was “whether a 

responsible, law-abiding citizen has a right under the Second Amendment to carry a firearm in 

public for self-defense.”  742 F.3d at 1147.  In particular, the court was considering a 

constitutional challenge to a San Diego County policy which precluded individuals from carrying 

a firearm unless they could establish “circumstances that distinguish [them] from the 

mainstream” justifying a need to carry a gun.  Id. at 1148.  While stating that the Supreme 

Court’s decisions in Heller and McDonald “direct the analysis” to be applied to a Second 

Amendment constitutional challenge, the Peruta court also acknowledged that those decisions 

did not resolve the issue before the court: 

It doesn’t take a lawyer to see that straightforward application of the rule in Heller 

will not dispose of this case.  It should be equally obvious that neither Heller nor 

McDonald speaks explicitly or precisely to the scope of the Second Amendment 

right outside the home or to what it takes to “infringe” it.  Yet, it is just as 

apparent that neither opinion is silent on these matters, for, at the very least, the 

Supreme Court’s approach points in a general direction.  

Id. at 1150 (internal quotations and citations omitted).  The court then stated it would use the 

analysis adopted by the Fifth Circuit in NRA of Am. v. Bureau of Alcohol, Tobacco, Firearms, & 

Explosives in making its determination.  Id. 

 The first question identified by the Peruta court under the two-step analysis was: 

Does the restricted activity – here, a restriction on a responsible, law-abiding 

citizen’s ability to carry a gun outside the home for self-defense – fall within the 

Second Amendment right to keep and bear arms for the purpose of self-defense? 

Id.  The court noted that the Supreme Court in Heller and McDonald were “hardly shy” about the 

methods by which the scope of the right protected by the Second Amendment must be discerned 

– “we must consult ‘both text and history.’”  Id.; citing Heller, 554 U.S. at 595; McDonald, 130 
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S.Ct. at 3047.  The court then began its analysis “by examining the text of the amendment in its 

historical context.”  Id. at 1152.  Borrowing heavily from Heller, the court stated: 

“At the time of the founding, as now, to ‘bear’ meant to ‘carry.’”  Yet, not “carry” 

in the ordinary sense of “convey[ing] or transport[ing” an object, as one might 

carry groceries to the check-out counter or garments to the laundromat, but “carry 

for a particular purpose – confrontation.”  The “natural meaning of ‘bear arms,’ 

according to the Heller majority, was best articulated by Justice Ginsburg in her 

dissenting opinion in Muscarello v. United States:  to “’wear, bear, or carry … 

upon the  person or in the clothing or in a pocket, for the purpose of being armed 

and ready for offensive or defensive action in a case of conflict with another 

person. 

Speakers of the English language will all agree: “bearing a weapon inside the 

home” does not exhaust the definition of “carry.”  For one thing, the very risk 

occasioning such carriage, “confrontation,” is “not limited to the home.”  One 

needn’t point to statistics to recognize the prospect of a conflict – at least, the sort 

of conflict for which one would wish to be “armed and ready” – is just as 

menacing (and likely more so) beyond the front porch as it is in the living room.  

For that reason, “[t]o speak of ‘bearing’ arms within one’s home would at all 

times have been an awkward usage.”  To be sure, the idea of carrying a gun “in 

the clothing or in a pocket, for the purpose … of being “armed and ready,” does 

not exactly conjure up images of father stuffing a six-shooter in his pajama’s 

pocket before heading downstairs to start the morning’s coffee, or mother 

concealing a handgun in her coat before stepping outside to retrieve the mail.  

Instead, it brings to mind scenes such as a woman toting a small handgun in her 

purse as she walks through a dangerous neighborhood, or a night-shift worker 

carrying a handgun in his coat as he travels to and from his job site. 

Id. at 1151-52 (internal citations omitted).  Having considered the text of the Second Amendment 

in its historical context, the court determined that “the Second Amendment right ‘could not 

rationally have been limited to the home.”  Id. at 1153; quoting Moore, 702 F.3d at 936. 

 The Peruta court then analyzed “the original public understanding of the Second 

Amendment right as evidence of its scope and meaning” as identified by the writings of 

“important founding-era legal scholars.”  Id. at 1153-54; quoting Heller, 554 U.S. at 600-03.  

The court determined that “[t]he commonsense reading of ‘bear Arms’ previously discussed 

finds support in several important constitutional treatises in circulation at the time of the Second 
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Amendment’s ratification.”  Id.  Similarly, the court found that the relevant legal precedent 

supported Second Amendment protection for bearing arms outside of one’s home: 

In keeping with views of the important late-eighteenth century commentaries, the 

great weight of nineteenth-century precedent on the Second Amendment or its 

state-law analogues confirms the Heller-endorsed understanding of “bear arms.”  

In fact, as we will show, many of the same cases that the Heller majority invoked 

as proof that the Second Amendment secures an individual right may just as 

easily be cited for the proposition that the right to carry in case of confrontation 

means nothing if not the general right to carry a common weapon outside the 

home for self-defense. 

Id. at 1155.  The court then engaged in a lengthy exegesis of relevant case law interpreting the 

scope of the protection afforded by the Second Amendment, including the 1850 Louisiana case 

of State v. Chandler, cited in Heller, and discussed above.  See id. at 1155-160.  The court 

concluded its review by stating: 

Thus, the majority of nineteenth century courts agreed that the Second 

Amendment right extended outside the home and included, at minimum, the right 

to carry an operable weapon in public for the purpose of lawful self-defense.   

Id. at 1160. 

 Once again taking its cues from the Supreme Court’s analysis in Heller, the Peruta court 

next reviewed “the post-Civil War legislative scene.”  Id.  The court again found support for 

extending Second Amendment rights outside of the home: 

Perhaps unsurprisingly, our review suggests that their understanding comports 

with that of most nineteenth-century courts: then, as at the time of the founding, 

“[t]he right of the people … to bear arms meant to carry arms on one’s person.” 

… 

Just as it was “plainly the understanding in the post-Civil War Congress that the 

Second Amendment protected an individual right to use arms for self-defense,” it 

appears that the right was also understood to encompass carrying weapons in 

public in case of confrontation. 

 

Id. at 1161,1163 (internal citations omitted).  The last sources consulted by the court in its textual 
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and historical analysis were the writings of “the major post-Civil War commentators,” which 

were likewise found to support a right to bear arms outside of one’s home: 

The weight of authority suggests that the right to bear arms, as understood in the 

post-Civil War legal commentary, included the right to carry weapons outside the 

home for self-defense, which, as shown, is consistent with the understanding of 

the right articulated in most eighteenth-century commentary, nineteenth-century 

court opinions, and by many post-Civil war political actors. 

Id. at 1166.  The court concluded its “analysis of text and history” by stating explicitly that “the 

carrying of an operable handgun outside the home for the lawful purpose of self-defense … 

constitutes ‘bear[ing] arms” within the meaning of the Second Amendment.”  Id. 

C. §13:95.3 Infringes Constitutionally Protected Rights  

 As the Ninth Circuit determined in Peruta, “the Second Amendment does require that the 

states permit some form of carry for self-defense outside the home.”  Id. at 1172.  The Peruta 

court also indicated that determining the scope of the rights secured by the Second Amendment 

is a necessary prerequisite to determining whether a challenged regulation violates its protection: 

Understanding the scope of the right is not just necessary, it is key to our analysis.  

For if self-defense outside the home is part of the core right to “bear arms” and 

the California regulatory scheme prohibits the exercise of that right, no amount of 

interest-balancing under a heightened form of means-end scrutiny can justify San 

Diego County’s policy. 

Id. at 1167; citing Heller, 554 U.S. at 634 (“The very enumeration of the right takes out of the 

hands of government – even the Third Branch of Government – the power to decide on a case-

by-case basis whether the right is really worth insisting upon”).  The court then outlined the 

means by which courts commonly determine whether a given regulation infringes the Second 

Amendment: 

To determine what constitutes an infringement, our sister circuits have grappled 

with varying sliding-scale and tired-scrutiny approaches, agreeing as a general 

matter that “the level of scrutiny applied to gun control regulations depends on the 
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regulation’s burden on the Second Amendment right to keep and bear arms.”  

Under this general approach, severe restrictions on the “core” right have been 

thought to trigger a kind of strict scrutiny, while less severe burdens have been 

reviewed under some lesser form of heightened scrutiny. 

Id. at 1167-68 (internal citations omitted); see also, NRA of Am., 700 F.3d at 198 (“we believe 

that a law impinging upon the Second Amendment right must be reviewed under a properly 

tuned level of scrutiny – i.e. a level that is proportionate to the severity of the burden that the law 

imposes on the right”).  The Peruta court stated the relevant inquiry as follows: 

Clearly, the California scheme does not prevent every person from bearing arms 

outside the home in every circumstance.  But the fact that a small group of people 

have the ability to exercise their right to bear arms does not end our inquiry.  

Because the Second Amendment “confers an individual right to keep and bear 

arms,” we must assess whether the California scheme deprives any individual of 

his constitutional rights.  Thus, the question is not whether the California scheme 

(in light of San Diego County’s policy) allows some people to bear arms outside 

the home in some places at some times; instead, the question is whether it allows 

the typical, responsible, law-abiding citizen to bear arms in public for the lawful 

purpose of self-defense. 

Id. at 1169. 

 Under this analysis, it is clear that §13:95.3 of the Baton Rouge Code of Ordinances 

infringes upon the right to “keep and bear” arms guaranteed by both the United States and 

Louisiana Constitutions.  As written, the clear language of §13:95.3 prohibits the possession of 

firearms in any parking lot of an establishment that sells alcohol.  Whatever burden the ordinance 

placed on individuals’ Second Amendment rights at the time of its passage in 1951, there can be 

no doubt that its current enforcement and prosecution imposes a substantial burden on these 

rights.  Under the clear language of the ordinance, any law-abiding citizen who exercises his 

right to keep or bear arms within the confines of his own personal vehicle will violate §13:95.3 

anytime he stops to refuel his vehicle at a service station that sells alcohol.  Similarly, the 

ordinance’s text would prohibit the act of purchasing (and therefore possessing) firearms at any 
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establishment that sells alcohol, rendering every sale of a gun at establishments such as Wal-

Mart a criminal act.  The result is that the law prevents the typical, law-abiding citizen of Baton 

Rouge from bearing arms in public for the purpose of self-defense, and therefore infringes the 

rights guaranteed by the United States and Louisiana Constitutions. 

 No matter what level of scrutiny is applied in evaluating the constitutionality of §13:95.3, 

the simultaneous existence of the more narrowly-tailored provision appearing at §14:95.5 clearly 

indicates that §14:95.3 would not pass constitutional muster.  Under a strict scrutiny analysis, the 

relevant inquiry would be “whether the law is narrowly tailored to serve a compelling 

government interest.”  See United States v. Marzzarella, 614 F.3d 85, 96, n.14 (3
rd

 Cir. 2010); 

citing United States v. Playboy Entm't Group, 529 U.S. 803, 813 (U.S. 2000).  On the other hand, 

using intermediate scrutiny, the relevant inquiry is “whether there is a reasonable fit between the 

law and an important government interest.”  NRA of Am., 700 F.3d at 207; citing Marzzarella, 

614 F.3d at 98.  In other words, “the government must show that the law is reasonably adapted to 

an important government interest.”  Id.  As shown previously, the City adopted the narrower 

restrictions appearing in §13:95.5 after the Louisiana First Circuit Court of appeals determined 

that searches and seizures permitted by §13:95.3 violated the United States Constitution.  See 

State v. Garrett, supra.  It is clear that the provisions of §13:95.5 are the more “narrowly 

tailored” and also that it is a “reasonable adaptation” of the overly restrictive provisions found in 

§13:95.3.  Thus, Baton Rouge Code of Ordinances §13:95.3 fails to pass constitutional muster. 

D. Entry of Default Judgment Is Appropriate With Respect to Plaintiff’s Claims 

for Declaratory and Injunctive Relief 

 As shown above, whatever level of scrutiny is applied in evaluating the constitutionality 

of §13:95.3, Defendants bear the burden of showing that the ordinance is either “narrowly 
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tailored” or “reasonably fit[s] … an important government objective.” See NRA of Am., 700 F.3d 

at 207.  Despite this fact, Defendants have presented no argument or evidence in defense of the 

constitutionality of the challenged ordinance.  As detailed above, when faced with a motion to 

quash the criminal charges against Taylor on the grounds that §13:95.3 was unconstitutional, the 

City mounted no defense, and instead dismissed all charges.  In its late-filed answer, the City 

provides no defense of the constitutionality of §13:95.3, instead providing only general denials 

and defenses.   See generally, [Doc. 19].  Likewise, in their response to Plaintiff’s Motion to 

Strike their Answer, which consists almost entirely of argument and assertions that are irrelevant 

to the resolution of the motion, Defendants put forth no defense of §13:95.3’s constitutionality, 

despite devoting numerous pages to the alleged immunity of certain defendants against 

Plaintiff’s claims for monetary damages.  See [Doc. 25].   

 Thus, utilizing the Fifth Circuit’s criteria, default judgment is appropriate in this case.  

First, as discussed in Plaintiff’s Response in Opposition to Defendants’ Motion to Set Aside 

Clerk’s Entry of Default [Doc. 23], Defendants have come forth with nothing to show that its 

default was the result of a good faith mistake or excusable neglect.  See Fagan, 957 F.Supp.2d at 

797.  With respect to the second factor, Defendants’ failure to participate in this litigation has 

substantially prejudiced Plaintiff’s interest in resolving his claims against Defendants and having 

his lawfully-possessed firearms returned to him.  Id.; see also, United States v. Fincanon, 2009 

U.S. Dist. LEXIS 8721 (N.D. Tex. 2009) (holding that a plaintiff’s interests were prejudiced 

because the defendant’s failure to respond to the complaint halted the adversary process).  

Furthermore, entry of default judgment on Plaintiff’s claims for declaratory and injunctive relief 

would not be overly harsh, as Defendants have done nothing to defend the constitutionality of 



23 

 

§13:95.3, and as there is absolutely no justification for the continued retention of Taylor’s 

property given the dismissal of all criminal charges levied against him.  The fourth factor – 

whether there exist any material issues of fact – also favors the entry of default as Defendants 

“fail[ed] to place any material facts in dispute, and are barred from contesting on appeal the facts 

as established by the participating party’s pleadings.”  Id., citing Nishimatsu Constr. Ltd. v. 

Houston Nat. Bank, 515 F.2d 1200, 1206 (5
th

 Cir. 1975); Thomson v. Wooster, 114 U.S. 104 

(1885).  As to the fifth factor, Plaintiff has clearly established the grounds for entry of a default 

judgment by having the Clerk place Defendants in default, and allowing the requisite amount of 

time to pass before seeking entry of default judgment.  Id.  Finally, the fifth factor also weighs in 

favor of entering default judgment, as the Court would not be obligated to set the default aside 

for the reasons stated herein, along with those stated in Plaintiff’s Response in Opposition to 

Defendants’ Motion to Set Aside Clerk’s Entry of Default.  [Doc. 23].    

 In short, the City and its actors have come forth with nothing identifying “an important 

government objective” served by the enforcement and prosecution of §13:95.3 in cases such as 

this.  Nor have these defendants made even the slightest attempt to justify the ordinance’s 

infringement of Plaintiff’s constitutionally-protected rights.  The egregious disregard defendants 

continue to show for Plaintiff’s rights is made abundantly clear by the the City’s continued 

refusal to restore Taylor to possession of his lawfully-held firearms.  As the City and its actors 

have failed entirely to defend the constitutionality of §13:95.3, and as there exists absolutely no 

basis upon which these defendants may continue to exercise possession and control over 

Taylor’s guns, entry of default judgment with respect to Plaintiff’s claims for declaratory and 

injunctive relief is appropriate. 
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E. A Hearing Is Appropriate Regarding Plaintiff’s Claims for Monetary 

Damages 

As stated in Fed. R. Civ. P. 55(b)(2), “[t]he court may conduct hearings or make referrals 

– preserving any federal statutory right to a jury trial – when to enter or effectuate judgment, it 

needs to: conduct an accounting; determine the amount of damages; establish the truth of any 

allegation by evidence; or investigate any other matter.”  In this case, Taylor’s damages continue 

to accrue each day the City and its actors retain possession of is wrongfully-seized firearms in 

derogation of his constitutional rights.  Likewise, the total amount of reasonable attorney’s fees 

to which Taylor is entitled cannot be determined until such time as the issues in this suit have 

been resolved.  As a result, it would be impractical to enter judgment on Plaintiff’s claims for 

monetary damages without first conducting a hearing or receiving evidence regarding the amount 

of monetary damages to which Taylor is entitled.  Plaintiff further suggests that a pre-hearing 

conference may be appropriate for the purpose of setting appropriate deadlines, such as for the 

submission of evidence prior to the hearing. 

IV.  CONCLUSION 

For those reasons appearing above, Plaintiff, Ernest Taylor, respectfully requests that the 

Court enter default judgment with respect to Plaintiff’s claims for declaratory and injunctive 

relief.  Specifically, Plaintiff requests that the Court issue an order declaring §13:95.3 of the 

Baton Rouge Code of Ordinances unconstitutional, and permanently enjoining Defendants from 

enforcing the ordinance or prosecuting individuals alleged to have violated its provisions.  In 

addition, Plaintiff respectfully requests that the Court set a hearing to determine the amount of 

monetary damages to which Plaintiff is entitled. 

Respectfully submitted, 
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