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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

ERNEST TAYLOR

CIVIL ACTION

VERSUS

NO.: 13-00579-BAJ-RLB

THE CITY OF BATON ROUGE, ET AL

RESPONSE OF JAMES HILBURN AND TEDRICK KNIGHTSHEAD
TO THE COURT’S ORDER TO SHOW CAUSE WHY SANCTIONS 

SHOULD NOT BE IMPOSED

_______________________________

Respondents, Hilburn and Knightshead, respectfully submit that sanctions are not

appropriate in this matter.   Failure to file a written answer is not subject to sanction as a

violation of the Federal Rules of Civil Procedure.   The only  “sanction” provided in the rules is a

judgment of default, and then only when no written answer has been filed and the matter has not

been otherwise defended  (Rule 55(a).  

Respondents submit that the record of these proceedings and the evidence that

respondents anticipate will be introduced at hearing will establish that this matter has been

properly defended by Hilburn.  As will be shown, at the time plaintiff’s attorney requested a

default, and at the time the Court ordered this matter for hearing, a scheduling order had been in

place since April 16, 2014, setting a trial on June 22, 2015, and providing, among other

deadlines, December 14, 2014,  for filing dispositive motions.



-2-

As will be seen from the scheduling order itself, Hilburn had raised  defendants’ position.

At the time that Hilburn retired and the file turned over to Knightshead, Knigtshead was

not advised that any pleadings were due because none were.

It is respectfully submitted that evidence to be introduced at hearing of this matter will

establish the following facts.

Hilburn was assigned, as an assistant parish attorney,  to represent all of the defendants

except D. Wayne White, upon whom service was never perfected.    Plaintiff’s suit was a claim

for damages based upon plaintiff’s arrest by city police officers and a resulting prosecution

pending in city court.  Plaintiff maintained that the arrest was unlawful and that the ordinance

upon which it was based was unconstitutional.

Since plaintiff named the parish attorney and the city prosecutor, along with police

officers, as defendants, once the suit was filed, the city prosecutor recused herself  from the

prosecution and the matter was assigned to the attorney general’s office.

Upon speaking to Mr. Kurt Wall, the assistant attorney general who was assigned the

prosecution, Hilburn learned that there was a possibility that some or all of the charges might be

dismissed.  Hilburn was of the opinion that if the charges were not dismissed, then it would be

appropriate to file a request for a stay order pending the outcome.  On the other hand, if the

prosecution was  dismissed, then it would be appropriate to file motions to dismiss the civil

action on the basis of absolute prosecutorial  immunity on the part of the city prosecutor and

qualified immunity on the part of the police officers.
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Hilburn, during this time, was communicating with plaintiff’s attorney, Mr. Donahue, and

the latter  was well aware that Hilburn was representing the defendants and was well aware of

Hilburn’s desire to wait until some decision was made with regard to the criminal prosecution. 

Plaintiff’s attorney never voiced any objection to this plan, and never, until filing a motion for

default, expressed any concern that no formal answer was to be filed until the criminal matter had

been determined.

In fact, in a Motion to Continue Scheduling Conference filed on December 4, 2013, by

Mr. Donahue (Document 5), Mr. Donahue wrote the following:

On October 31, 3013, the Court issued an Order setting a scheduling conference for
December 19, 2013, (Doc.  4).  Since that time, counsel for the parties have been in
contact, and have been working to assess the case and determine the items that need to be
addressed in the scheduling order that is to be issued by the court.  These efforts have
been frustrated by ongoing proceedings in Baton Rouge City Court related to Plaintiff’s
claim and the recent recusal of the City Prosecutor’s office from that case.  It is currently
unknown what entity or political subdivision is in possession of Mr. Taylor’s criminal
file, and who will assume responsibility for prosecuting the criminal charges.
In the interest of making the most effective use of the Court’s time, counsel for the parties
agree that it will be beneficial to continue the conference currently scheduled for
December 19, 2013, in order to allow the parties to attempt to sort out the issues
described above.

In that same document, as a certificate of service, Mr. Donahue wrote: “I hereby certify

that in an attempt to resolve the issues described in the above Motion, I conferred with James

Hilburn, counsel for Defendants, who joined in the request for the relief identified above.”

Hilburn had been in other later discussions with Assistant Attorney General Wall about

the pending criminal charges.  Mr. Wall indicated that while he would probably not prosecute the

gun charge, no final determination had been made regarding the remaining charges.  It appears

Mr. Wall dismissed all charges against Mr. Taylor on April 28, 2014.
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Subsequently, on March 5, 2014, a status report, bearing the (electronic) signatures of

both Mr. Donahue and Mr. Hilburn was filed by Mr. Donahue  (Document 9).  That document, at

page 2 contains the following:

“2.  Defendant claims: The defendants deny that the plaintiff’s constitutional rights were

violated by these defendants, and deny the specific factual allegations of the complaint against

these defendants.”

And, under section D 2 of that report:

“Defendants’ Statement of Issues:

“A. Whether the plaintiff’s constitutional and/or statutory rights were violated.

“ B. The damages, if any, suffered by the plaintiff.

 “C. Whether defendant (sic) is entitled to attorney’s fees under 42 U.S.C. 1988"

In the section “Discovery” in that status report, Mr. Donahue writes, “Preliminary

discussions have been held regarding written discovery and the depositions of Officers Thomas

and Winneman, but no formal requests have yet been made.”

Mr. Hilburn, on the part of the defendants, wrote: “Interrogatories and Requests for

Production Propounded will be served on Plaintiff.”

Section H of the status report sets out a scheduling order: 

“ April 28, 2014, for amending, the complaint, adding new parties, claims, counterclaims,

or cross claims.

“April 14, 2014, for exchanging initial disclosures.

“July 31, 2014, for completing discovery, except experts.

“Filing dispositive and Daubert motions: December 1, 2014.”
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The following day, March 6, 2014, the Court, through Magistrate Bourgeois, issued a

scheduling order (document 10) that contained the dates agreed upon by the parties and set

deadlines in the year 2015 for additional motions.

The status report constructed by Mr. Donahue and Mr. Hilburn was submitted to the court

on March 5, 2014.  Nevertheless,  even after having agreed to the dates set out in the status report

and after agreeing in that report (Section J, Other Matters, page 5) that there were no other

matters outstanding, Mr. Donahue  filed a motion for preliminary default the following month

(Document 15).   At the time Donahue moved for a default in May,  Hilburn still had until

December 1, 2014, to file dispositive motions (Document 10). 

It is Hilburn’s position, submitted with all respect, that the parties clearly understood that

Hilburn intended to file either a request for a stay order or a motion to dismiss on the grounds of 

immunity, depending upon the resolution of the criminal charges, and Hilburn was justified in

believing that Donahue understood and agreed.

In any event, the issue was joined.  As set out above, the status report signed by both

parties sets out a defense on the part of the defendants and effectively joins the issue.

Rule 55(a)  of the Federal Rules of Civil Procedure provides that a default may be entered

when the defendant has failed to plead or otherwise defend.  It is respectfully submitted that the

status report constitutes a sufficient pleading, and clearly demonstrates that Hilburn was

defending.  

Mr. Hilburn retired from the parish attorney’s office on March 27, 2014.  It had been

determined that Knightshead was to be assigned those of Hilburn’s files that were pending in

federal court.  Until April 16, 2014, when he was notified by Hilburn of the request for default,
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Knightshead had not received the file.  Hilburn had not advised that the matter required that an

answer be filed.

There was no reason for Hilburn to point to this file as needing immediate attention

because according to the scheduling order, there was no imminent deadline. 

 Knightshead did not have an opportunity to review the file until April 17, 2014, when he 

received an e-mail from Hilburn forwarding notification that the clerk of court had entered a

default.  Mr. Knightshead at that point had no idea what was going on.  He had no knowledge of

the discussions between Hilburn and Donahue, and felt that in order to preserve his client’s

position he had to file an answer in order to avoid a confirmation of the default.   April 17, 2014,

was the day before Good Friday, and the office closed at 2PM.  He and his secretary remained

late in order to prepare and file a motion to enroll and an answer to the complaint.

Knightshead’s position is two-fold.  Prior to the entry of the default, he had no reasonable

opportunity to review the file and discover that no answer had been filed because he was not

advised that there was any danger of a default judgment.  He was not advised of such a danger

because Hilburn felt that Donahue would abide by the scheduling order.  Further, had he

reviewed the file, he would have discovered the scheduling order and  assumed that the next date

of any consequence was that set out in the scheduling order.  

As noted by counsel for Roper, at pages 6 -7 of their memorandum, the answer filed by

Knightshead was filed within the delays permitted by the scheduling order for filing amending

pleadings.  The jurisprudence cited by Roper’s counsel establish that such filing is permissible.
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Respondents request the Court’s permission to adopt the argument set out by counsel for

Roper to the effect that the contributions of Hilburn to the status report and scheduling order

amount to an answer on behalf of the defendants.  (See pages 4 - 5 of the Roper memorandum.)

Respondents respectfully submit that there is no factual or legal basis in this matter that

would justify sanctions, and respondents’ request the Court’s permission to adopt the argument

and supporting citations set out in Roper’s memorandum relative to that position as set out on

page 7 of the Roper memorandum. 

Respondents respectfully submit that there is no legal or factual basis for the imposition

of sanctions in this matter.

BY ATTORNEYS:

/s/Frank J. Gremillion                            

Frank J. Gremillion (#6296)

Assistant Parish Attorney

10500 Coursey Blvd, Suite 205

Baton Rouge, LA   70816

(225) 389-8730 - Telephone

(225) 389-8736 - Facsimile

/s/Tedrick K. Knightshead                         

Tedrick K. Knightshead, T.A. (#28851)

Senior Special Assistant Parish Attorney

10500 Coursey Blvd, Suite 205

Baton Rouge, LA   70816

(225) 389-8730 - Telephone

(225) 389-8736 - Facsimile
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/s/James L. Hilburn                                       

James L. Hilburn (#20221)

Associate Attorney

Shows, Cali & Walsh, L.L.P.

628 St. Louis Street

Baton Rouge, LA 70802

(225) 346-1461 - Telephone

(225) 346-1467 - Facsimile

CERTIFICATE

I hereby certify that a copy of the foregoing Response of James Hilburn and Tedrick

Knightshead to the Court’s Order to Show Cause Why Sanctions Should Not Be Imposed

was this date electronically filed with the Clerk of Court using the Court’s CM/ECF system.

Notice of this filing will be sent to Mr. Terrance Donahue, Jr., by operation of the Court’s

electronic filing system.

Baton Rouge, Louisiana, this 7  day of July, 2014.th

/s/Frank J. Gremillion              

Frank J. Gremillion
















