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Case No. 1:12-CV-00523-GJQ 

   

FEDERAL DEFENDANTS’ REPLY MEMORANDUM IN 
FURTHER SUPPORT OF THEIR MOTION TO DISMISS 

 
In their Motion to Dismiss, Federal Defendants explained that Plaintiff’s constitutional 

challenge to the prophylactic firearm prohibition imposed by 18 U.S.C. § 922(g)(4) fails as a 

matter of law because disarming individuals who have been involuntarily committed as a result 

of mental illness is consistent with the Constitution, and in any event, that statute passes muster 

under heightened constitutional scrutiny.  Plaintiff’s opposition does virtually nothing to 

diminish this conclusion.  Plaintiff admits that the prohibition imposed by § 922(g)(4) is “not 

necessarily unconstitutional.”  Pl’s Resp. to Fed. Defs’ Mot. to Dismiss (“Pl’s Resp.”) 10, ECF 

No. 24-1.  His contention is that to pass constitutional muster, section 922(g)(4) must include a 

federal mechanism by which he can demonstrate that he is currently fit to possess a firearm.  

Although he repeats this conclusory assertion throughout his brief, Plaintiff fails to develop any 

argument why the Second Amendment or the Fifth Amendment would mandate the ad hoc 

availability of a specifically federal review mechanism—such as the defunded relief-from-

disabilities-program (“RFDP”) contemplated by 18 U.S.C. § 925(c)—for his personal benefit.  
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As Federal Defendants explained in their Motion, section 922(g)(4) does not burden 

conduct protected by the Second Amendment.  Even if it did, the prohibition is substantially 

related to the important and compelling interest of preventing firearm violence, and § 922(g)(4) 

therefore survives constitutional scrutiny.  To the extent that Plaintiff argues that due process 

entitles him to an individualized, federal hearing to assess his current dangerousness, that 

argument has been rejected by the Supreme Court in Connecticut Department of Public Safety v. 

Doe, 538 U.S. 1 (2003).  Further, two other district courts, relying on Doe, have turned aside 

claims for the precise “dangerousness” hearing sought by Plaintiff.  Finally, Plaintiff’s attempt to 

repackage his claim in equal protection doctrine is not permitted by the Sixth Circuit and, in any 

event, Plaintiff fails to identify any group similarly situated to him that is treated different by the 

statutory scheme at issue.  In sum, Plaintiff has failed to articulate any persuasive argument why 

either the Second Amendment or the Fifth Amendment precludes the application of § 922(g)(4).  

His Complaint should accordingly be dismissed in its entirety. 

I. THE CORRECT APPLICATION OF § 922(G)(4) DOES NOT TURN ON 
PLAINTIFF’S CURRENT DEGREE OF DANGEROUSNESS. 

Throughout his response brief, Plaintiff states that Defendants’ arguments are 

inappropriate or irrelevant either because he is not mentally ill or does not pose any risk of 

danger to the public.1  Plaintiff’s position is incorrect, and his statements raise two issues that 

                                                 
1 See Pl’s Resp. 8 (“Plaintiff simply does not present such a real danger of public 

injury.”); id. at 9 (“Plaintiff is asserting that he is the safe, mentally stable individual his doctors 
have diagnosed him as being.”); id. at 10 (arguing that Defendants’ “concerns are not relevant to 
Plaintiff’s situation because he is not mentally ill”); id. at 16 (contending that empirical studies 
cited by Defendants are “somewhat irrelevant to the issue of whether Plaintiff is entitled to a 
review of his Section 922(g)(4) prohibition”); id. (“Plaintiff contends that he is as mentally stable 
and fit to possess a firearm as any other law-abiding responsible citizen.”); id. at 17 (discounting 
empirical studies because “[n]one of them involve individuals such as Plaintiff who is not 
mentally ill and who was involuntarily committed twenty-six years ago”).   
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warrant clarification.  First, to the extent Plaintiff is asking this Court to determine whether he 

suffers from mental illness or whether he is dangerous to the public, his request is foreclosed as a 

matter of law.  See, e.g., United States v. Bean, 537 U.S. 71, 76 (2002) (stating that “mere 

inaction by ATF does not invest a district court with independent jurisdiction to act on [a 925(c)] 

application”); Mullis v. United States, 230 F.3d 215, 219 (6th Cir. 2000) (holding that § 925(c) 

does not “contemplate[] . . . independent judicial discretion exercised in a de novo review of an 

application”).  As the Sixth Circuit has noted, “it is unreasonable to believe that Congress 

intended that federal courts devote their judicial resources to consider . . . the weighty question 

of whether a felon's firearm rights should be restored.”  Id. at 220-21; Bean, 537 U.S. at 77 

(“Whether an applicant [under 18 U.S.C. § 925(c)] is ‘likely to act in a manner dangerous to 

public safety’ presupposes an inquiry into that applicant's background—a function best 

performed by the Executive, which, unlike courts, is institutionally equipped for conducting a 

neutral, wide-ranging investigation.”). 

Second, whether Plaintiff himself is currently dangerous or mentally ill has no bearing on 

the arguments Defendants have made in their Motion.  Whether Plaintiff is dangerous is not 

relevant to Founding-era views on the scope of the Second Amendment, or to whether present 

dangerousness is a consequential fact under § 922(g)(4).  What is relevant (and undisputed), 

however, is that Plaintiff was involuntarily committed to a mental institution based on the 

reasonable expectation that he would cause serious physical harm to himself or others as a result 

of mental illness, see Compl., Ex. A, ECF No. 1, and that § 922(g)(4) therefore applies to him.  

Notwithstanding Plaintiff’s present claim to sound mental health, this Court should recognize 

Plaintiff’s prior commitment as the serious and consequential measure that it was.  As the 

Supreme Court has observed, “commitment to a mental hospital produces ‘a massive curtailment 
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of liberty,’ and the ensuing “social consequences . . . can have a very significant impact on the 

individual.”  Vitek v. Jones, 445 U.S. 480, 491-92 (1980) (quoting Humphrey v. Cady, 405 U.S. 

504, 509 (1972); Addington v. Texas, 441 U. S. 418, 425-26 (1979)).  Accordingly, in ruling on 

Defendants’ Motion, this Court should not allow Plaintiff’s current claim of sound mental health 

to diminish the significance of his previous commitment.   

II. THE SECOND AMENDMENT DOES NOT REQUIRE AN INDIVIDUALIZED 
ASSESSMENT OF PLAINTIFF’S FITNESS TO POSSESS A FIREARM. 

A. Individuals who have been committed based on a threat of danger caused by 
mental illness are beyond the scope of the Second Amendment, as historically 
understood. 

Under the first prong of the Sixth Circuit’s two-pronged approach to Second Amendment 

challenges, Plaintiff’s claim must be dismissed if “the Government demonstrates that the 

challenged statute ‘regulates activity falling outside the scope of the Second Amendment right as 

it was understood’” at the 1791 ratification of the Bill of Rights.  United States v. Greeno, 679 

F.3d 510, 518 (6th Cir. 2012) (quoting Ezell v. City of Chicago, 651 F.3d 684, 702-03 (7th Cir. 

2011)).  As Defendants explained in their opening brief, as a historical matter, individuals who 

were thought to pose an intolerable risk of danger due to past mental disturbance could be 

disarmed consistent with the pre-existing right later codified in the Second Amendment.  Federal 

Defs’ Mem. Supp. of Mot. to Dismiss (“Defs’ Mem.”) 15-21, ECF No. 23.   

 Categorical firearm prohibitions that applied to classes of individuals “whose possession 

poses a particular danger to the public” were commonplace in the Founding era.  United States v. 

Rene E., 583 F.3d 8, 15 (1st Cir. 2009); see also Nat’l Rifle Ass’n of Am. v. ATF, --- F.3d ---, 

2012 WL 5259015, at *11 (5th Cir. 2012) (noting, in a challenge to firearm prohibitions based 

on age classifications, that “among these revolutionary and founding-era gun regulations are 
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those that targeted particular groups for public safety reasons.” (emphasis added)).  Plaintiff 

himself recognizes and agrees that, as a historical matter, individuals deemed dangerous to the 

greater public were routinely disarmed.  Pl’s Resp. 7-8.  

 Indeed, as Defendants demonstrated, Founding-era measures to protect the public from 

people who posed danger due to mental illness went even further, often resulting in prolonged 

incarceration or confinement.  Defs’ Mem. 20.  Furthermore, there does not appear to have been 

any practice of continuously re-evaluating the relative dangerousness of such individuals.  

Instead, those whose mental illness caused them to be “perceived as dangerous . . . could be, and 

were, locked up without benefit of hearing.”  Don B. Kates & Clayton E. Cramer, Second 

Amendment Limitations and Criminological Considerations, 60 HASTINGS L. J., 1339, 1361 

n.136 (2006) (emphasis added); id. (“A mentally ill person who was violent or suicidal might be 

locked up; those whose behavior was abnormal but peaceful would create no fear.” (emphasis 

added)).  And even when a particular individual was not incarcerated on the basis of mental 

illness, for instance in a more rural environment, the society would nonetheless “probably keep 

deadly implements away from someone regarded as dangerous.”  Id. (emphasis added). 2    

                                                 
2 For other examples of Founding-era practices, see Mary Ann Jimenez, CHANGING 

FACES OF MADNESS: EARLY AMERICAN ATTITUDES AND TREATMENT OF THE INSANE 92, 103 
(1987) (describing a 1796 Massachusetts law authorizing commitment, without trial or formal 
proceedings, of the “furiously mad or those who were dangerous to the peace and safety of the 
good people” to jails and correctional facilities, where they “could languish for years with little 
or no possibility of release”); id. at 104 (explaining that some individuals “who were not 
‘furiously mad’ were probably also living out their lives in these jails” and that “a great number 
of insane confined in local almshouses were not dangerous”); id. at 173 n.40 (describing 
confinement of “the insane poor . . . imprison[ed]” in “unoccupied cells, where no person has 
been held responsible for their treatment, nor has the law delegated authority to anyone to 
examine into their condition”); Gerald N. Grob, THE MAD AMONG US: A HISTORY OF THE CARE 
OF AMERICA’S MENTALLY ILL 16 (1994) (describing the “stringent actions,” including 
confinement for life in a “small place,” “[w]hen the behavior of insane persons appeared to 
threaten public safety”); id. at 29 (describing practices circa 1792 of local care or “confinement 
in undifferentiated welfare institutions such as poorhouses and prisons”); id. at 41 (explaining 
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 The confinement of individuals who threatened public safety due to mental illness, 

without regard to potential curative events, also precluded such individuals from possessing 

firearms.  Regardless of whether Plaintiff himself now presents a risk of danger, he does not 

dispute that he was committed based on a risk of harm to himself or others resulting from mental 

illness.3  The typical Founding-era response in this circumstance was not merely disarmament, 

but the far greater measure of continuing confinement.  Barring access to firearms for individuals 

committed based on dangerousness caused by mental illness thus “harmonizes with the historical 

traditions associated with the Second Amendment guarantee.”  Nat’l Rifle Ass’n, 2012 WL 

5259015, at *6.  Other than unsupported statements to the contrary, Plaintiff offers nothing to 

rebut this historical proposition advanced by Defendants.    

 Although Plaintiff implies that Founding-era authorities’ willingness to confine (and thus 

to disarm) individuals hinged on a continuing assessment of their dangerousness, he cites no 

authority for that proposition.  Pl’s Resp. 7-8 (“[N]one of the historical examples cited by the 

Federal Defendants stand for the proposition that once someone is committed they are then 

treated as forever mentally ill and unable to bear arms.”).  Instead, as the foregoing discussion 

and Defendants’ opening brief show, the Founding generation very likely did not differentiate 

between individuals who were currently dangerous and individuals who had allegedly recovered 

                                                                                                                                                             
 

that the first public asylums in the South “tended to assume a custodial character; their primary 
function was to protect both the individual and the community from behavior that was either 
obstructive or dangerous”); id. at 43 (citing late-18th and early-19th century Massachusetts 
practice of “confin[ing] the insane in welfare and penal institutions”); id. at 46 (observing that 
“insane persons [were] confined with hardened criminals” circa 1836). 

3 Contrary to Plaintiff’s suggestion, the government is not arguing “that all individuals 
who were once committed are therefore mentally ill,” Pl’s Resp. 9, but that disarmament was a 
routine and lesser included aspect of historical responses to the problem of mental illness. 

Case 1:12-cv-00523-GJQ  Doc #27 Filed 12/07/12  Page 6 of 19   Page ID#220



7 
 

from a mental disturbance.  Cf. Nat’l Rifle Ass’n, 2012 WL 5259015, at *14 (explaining that 

“[t]he Founders may not even have shared a collective view on such a subtle and fine-grained 

distinction” regarding whether certain age groups might have a stronger claim than others to a 

Second Amendment right).  Contrary to Plaintiff’s assertion, Defendants have not “conflate[d] 

two categories of individuals,” Pl’s Resp. 8, but have demonstrated that the distinction between 

those two categories likely did not exist in the Founding era.   

Plaintiff has failed to rebut Defendants’ showing that the regulated conduct—firearm 

possession by an individual deemed dangerous to himself and others as a result of mental 

illness—“falls within the scope of the Second Amendment right, as historically understood.”  

Greeno, 679 F.3d at 518.  Such conduct is “categorically unprotected,” and the Court’s inquiry is 

at its end.  See United States v. McRobie, 2009 WL 82715, at *1 (4th Cir. Jan. 14, 2009) 

(unpublished) (summarily rejecting Second Amendment challenge to § 922(g)(4)); Petramala v. 

U.S. Dep’t of Justice, 481 F. App’x 395, 2012 WL 4357925, at *1 (9th Cir. Sept. 25, 2012) 

(unpublished) (same).  Because Plaintiff fails to satisfy the first prong of the Greeno test, his 

Second Amendment claim must be dismissed.  

B. Section 922(g)(4) substantially relates to the important and compelling 
government interest in protecting the public from firearm violence. 

 Even if the Court were to reach the second prong of the Greeno inquiry, it should apply 

no more than intermediate scrutiny to assess § 922(g)(4)’s constitutionality.  Plaintiff agrees that 

intermediate scrutiny is appropriate and that the government interest at stake—prevention of 
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firearm violence—is an important one.4  Pl’s Resp. 9-10. Plaintiff further admits “that Congress 

may reasonably choose to ‘piggyback’ on a state court commitment proceeding in an effort to 

prevent firearm violence,” and that a “continuing ‘prophylactic’ prohibition . . . is not necessarily 

unconstitutional.”  Id. at 10.  Plaintiff’s only developed argument is that § 922(g)(4) is not 

reasonably related to preventing firearm violence because it could be applied to individuals who 

do not pose any danger.  Id. at 13.  This argument lacks merit when measured against numerous 

courts’ express recognition of the Gun Control Act’s prophylactic purpose to remove firearms 

from individuals whose conduct indicates a substantial risk of dangerousness.   

 Plaintiff’s opposition brief also implies that his 1986 involuntary commitment is of 

negligible significance since, according to Plaintiff, “he is nonetheless now a sane, stable, law-

abiding, responsible citizen.”  Id. at 7.  As noted above, involuntary commitment is a “massive 

curtailment of liberty” with significant long-term consequences to the individual, Vitek, 445 U.S. 

at 492; indeed, “[i]nvoluntary commitment is usually undertaken as a last resort when the patient 

is unable or unwilling to seek care voluntarily.”5  Sarah C. Kellogg, The Due Process Right to a 

Safe and Humane Environment for Patients in State Custody, 23 AM. J. L. & MED. 339, 343 

(1997).  The Court should thus accord Plaintiff’s prior commitment the significant weight it 

warrants. 

                                                 
4 Defendants submit that the government interest at issue is not merely an “important” 

one, but is “compelling,” as multiple courts have recognized.  See Defs’ Mem. 25 (citing United 
States v. Salerno, 481 U.S. 739, 755 (1987); Johnson v. City of Cincinnati, 310 F.3d 484, 502 
(6th Cir. 2002); Grider v. Abramson, 180 F.3d 739, 751 (6th Cir. 1999)); see also Schall v. 
Martin, 467 U.S. 253, 264 (1984) (“The ‘legitimate and compelling state interest’ in protecting 
the community from crime cannot be doubted.” (emphasis added)).  Plaintiff does not dispute 
Defendants’ position that the government interest is compelling.   

5 As defined by ATF regulation, the term “committed to a mental institution” specifically 
excludes voluntary admissions and stays for observation.  See 27 C.F.R. § 478.11; United States 
v. Rehlander, 666 F.3d 45, 50 (1st Cir. 2012).   

Case 1:12-cv-00523-GJQ  Doc #27 Filed 12/07/12  Page 8 of 19   Page ID#222



9 
 

1. Plaintiff’s argument that § 922(g)(4) is overbroad improperly distorts the 
Court’s inquiry under intermediate scrutiny. 

 Plaintiff’s argument misapprehends what is required under intermediate scrutiny.  To 

satisfy intermediate scrutiny, “[a]ll that is required is ‘a fit that is not necessarily perfect, but 

reasonable; that represents not necessarily the single best disposition but one whose scope is in 

proportion to the interest served.’”  Neinast v. Bd. of Trustees of Columbus Metro. Library, 346 

F.3d 585, 594 (6th Cir. 2003) (quoting Bd. of Trs. of State Univ. of New York v. Fox, 492 U.S. 

469, 480 (1989)).  As Defendants explained in their opening brief, by basing the prohibition on 

previous commitment rather than upon subsequent determinations of actual dangerousness, 

Congress elected to tie the § 922(g)(4) prohibition to “the mere risk or potential for violence.” 

United States v. Vertz, 40 F. App’x 69, 74 (6th Cir. 2002) (unpublished) (quotation omitted); see 

also Dickerson v. New Banner Inst., 460 U.S. 103, 112 n.6 (“Congress’s intent in enacting 

§ 922(g) . . . was to keep firearms out of the hands of presumptively risky people.” (emphasis 

added)).  This decision, as Plaintiff agrees, is “proportion[ate] to the interest served,” Neinast, 

346 F.3d at 594, and the Second Amendment does not otherwise require individualized 

determinations based on “a free floating prohibition.”  United States v. Rehlander, 666 F.3d at 

45, 50 (1st Cir. 2012); see Defs’ Mem. 27-32; Pl’s Resp. 10 (agreeing that “Congress may 

reasonably choose to ‘piggyback’ on a state court commitment proceeding”). 

 The operation of § 922(g)(4) is thus consistent with Congress’s “traditional legislative 

authority to make predictive judgments when enacting nationwide regulatory policy.”  Turner 

Broad. Sys. v. FCC, 520 U.S. 180, 196 (1997).  Furthermore, when courts review the 

constitutionality of such statutes, those predictive judgments are owed “substantial deference.”  

Discount Tobacco City & Lottery, Inc. v. United States, 674 F.3d 509, 521-22 (6th Cir. 2012) 

(quoting Turner Broad, 520 U.S. at 195-96); see also, e.g., Lewis v. United States, 445 U.S. 55, 
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67 n.9 (1980) (noting “that a reviewing court should [defer] to a legislative determination that, in 

essence, predicts a potential for future criminal behavior” (emphasis added)); Kachalsky v. 

County of Westchester, --- F.3d ---, 2012 WL 5907502, at *12 (2d Cir. 2012) (“In the context of 

firearm regulation, the legislature is ‘far better equipped than the judiciary’ to make sensitive 

public policy judgments (within constitutional limits) concerning the dangers in carrying 

firearms and the manner to combat those risks.” (quoting Turner Broad. Sys. v. FCC, 512 U.S. 

622, 665 (1994))); Nat’l Rifle Ass’n, 2012 WL 5259015, at *20 n.21 (deferring to “Congress’s 

finding that minors under 21 are prone to violent crime” in upholding §§ 922(b)(1) and (c)(1) 

prohibiting handgun sales to such individuals).  Short of conclusory assertions to the contrary, 

Plaintiff has advanced no reason why Congress’s predictive judgment here about the 

presumptive risk of violence posed by previously committed individuals was an unreasonable 

one.  See Barrett v. United States, 423 U.S. 212, 220 (1976) (noting that the Gun Control Act 

reflects a “concern with keeping firearms out of the hands of categories of potentially 

irresponsible persons” (emphasis added); Vertz, 40 F. App’x at 74 (“Congress considered the 

mere risk or potential for violence or irresponsible use sufficient reason to prohibit certain 

categories of persons from possessing firearms.” (quotation omitted)).   

Defendants recognize that one consequence of Congress’s legislative choice is that 

previously committed individuals—including, perhaps, Plaintiff—remain disqualified from 

firearm possession notwithstanding the possibility of “subsequent curative events.”  Dickerson, 

460 U.S. at 116; see Defs’ Mem. 29.  However, courts have repeatedly given substantial weight 

to the “broad prophylactic purpose” underlying the Gun Control Act.  See Dickerson, 460 U.S. at 

118-119; Barrett, 423 U.S. at 220-21 (noting the Act’s “principal purpose” of “maximiz[ing] the 

possibility” of disarming presumptively risky persons (quotation omitted)); Vertz, 40 F. App’x at 
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74 (noting the “breadth of the net Congress wished to cast with its [firearm] prohibitions”); id. 

(“The Supreme Court has acknowledged and accepted that Congress’ intent was to provide a 

‘broad prophylactic’ protection.”).  Indeed, the Supreme Court has expressly recognized that by 

its “very structure,” the Act “sought broadly to keep firearms away from the persons Congress 

classified as potentially irresponsible and dangerous.”  Barrett, 423 U.S. at 218; cf. Black v. 

Snow, 272 F. Supp. 2d 21, 34 (D.D.C. 2003) (upholding § 922(g)(1) despite the fact that it 

prohibits firearm prohibition by “all convicted felons (not merely those with violent tendencies 

or who otherwise present an ongoing danger to society)”). 

This prophylactic scheme satisfies intermediate scrutiny, as it is substantially related to 

the government’s interest in preventing firearms from being used improperly by those whose 

conduct has been determined to pose too great a risk.  Intermediate scrutiny does not require a 

perfect fit, such that firearm possession is prohibited only by those certain to pose a danger.  See 

United States v. Marzzarella, 614 F.3d 85, 98 (3d Cir. 2010) (intermediate scrutiny only 

“require[s] the fit between the challenged regulation and the asserted objective be reasonable, not 

perfect”).  Plaintiff’s theory of intermediate scrutiny—which he accepts as the “appropriate” 

level of scrutiny under Greeno—would demand perfect tailoring of legislation to the objective 

sought.  This Court should reject such a radical recasting of traditional constitutional analysis.  

Instead, if the Court decides to conduct a means-end analysis, it should find that § 922(g)(4) is 

substantially related to the important and compelling objective of preventing firearm violence.  

2. This Court should reject Plaintiff’s conclusory assertions that the lack of a 
federal review mechanism results in a Second Amendment violation. 

 Defendants acknowledged that, as applied to Plaintiff, section 922(g)(4) imposes a 

continuing prohibition in light of Michigan’s sovereign decision not to implement a State mental 

health RFDP.  Defs’ Mem. 29.  Plaintiff contends that this scheme offends the Second 
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Amendment because he lacks the ability to obtain a “federal review” of his fitness to possess a 

firearm.  Apart from his unsupported and conclusory legal assertions, however, Plaintiff fails to 

develop any argument supporting his position.6  In any event, the cases and empirical materials 

cited by Defendants strongly support their argument that Congress’s decision to impose a 

continuing prohibition satisfies constitutional scrutiny.7  

                                                 
6 See Pl’s Resp. at 9 (asserting that the § 922(g)(4) prohibition does not satisfy 

intermediate scrutiny “without a review process to consider current fitness”); id. at 10 
(“Plaintiff’s sole contention is that . . . an option to request a post-commitment review to 
determine current fitness and potentially obtain relief from Section 922(g)(4) must exist.”); id. at 
11 (asserting that § 922(g)(4) fails intermediate scrutiny “because of a failure to provide a review 
process”); id. at 12 (contending that it is unconstitutional not to “provide him . . . a federal 
review”); id. (presenting the “novel claim that in light of the recent Heller decision, he must be 
afforded an opportunity to review his continuing prohibition”); id. at 15 (“Section 922(g)(4) is 
only reasonable if individuals may petition for some sort of review . . . .”).  

7 Although not required to do so, see, e.g., Nixon v. Shrink Mo. Gov’t PAC, 528 U.S. 377, 
391 (2000), Defendants cited various empirical studies to show that Congress’s decision to enact 
a continuing prohibition was reasonable for two reasons: because individuals diagnosed with 
mental illness pose an enhanced risk of violence, and because such individuals experience a high 
rate of recurrence of mental illness.  Defs’ Mem. 32-38. Plaintiff objects to the Court’s 
consideration of these studies without “overall analysis by an expert.”  Pl’s Resp. 15-16.  
Contrary to Plaintiffs’ argument, this Court may consider empirical evidence in ruling on 
Defendants’ motion to dismiss.  See Moore v. Madigan, 842 F. Supp. 2d 1092, 1108-09 (C.D. Ill. 
2012) (granting motion to dismiss and relying on empirical studies to determine whether State 
law prohibiting public carrying of loaded firearms satisfied intermediate scrutiny).   

Indeed, as Defendants pointed out, see Defs’ Mem. 32 n.21, trial and appellate courts 
regularly consider such empirical evidence in conducting means-end analyses under the Second 
Amendment.  See, e.g., District of Columbia v. Heller, 554 U.S. 570, 577, 587-88, 592-93, 597, 
602, 614 (2008) (relying extensively on scholarly articles and books in analyzing the meaning 
and scope of the Second Amendment); McDonald v. City of Chicago, 130 S. Ct. 3020, 3037-38 
(2010) (same); United States v. Staten, 666 F.3d 154, 163-67 (4th Cir. 2011) (citing empirical 
studies proffered by United States in assessing whether federal prohibition on firearms 
possession by domestic violence misdemeanants satisfied intermediate scrutiny); United States v. 
Bena, 664 F.3d 1180, 1183-85 (8th Cir. 2011) (citing empirical studies in analyzing whether 
federal prohibition on firearms possession by individuals subject to domestic protection order 
satisfied intermediate scrutiny); United States v. Barton, 633 F.3d 168, 173-75 (3d Cir. 2011) 
(citing scholarly articles and empirical studies in analyzing scope of Second Amendment); 
United States v. Reese, 627 F.3d 792, 802-03 (10th Cir. 2010) (citing empirical studies in 
assessing whether prohibition based on domestic protection order satisfied intermediate 
scrutiny); United States v. Yancey, 621 F.3d 681, 684-86 (7th Cir. 2010) (per curiam) (citing 
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 As an initial matter, through the NICS Improvement Amendments Act (“NIAA”), see 18 

U.S.C. § 922 note, Congress has authorized States to create RFDPs under which individuals may 

seek relief from § 922(g)(4) prohibitions.  Though Michigan has not implemented a State RFDP, 

Plaintiff remains free to petition the Michigan legislature to adopt such a program.  Furthermore, 

Congress’s authorization of State RFDPs belies Plaintiff’s suggestion that the government views 

determinations of future dangerousness are “too difficult to bother doing.”  Pl’s Resp. 13-14.  

Finally, assuming arguendo that some review mechanism is required, Plaintiff has advanced no 

argument for why that review need be provided by the federal government, especially when, as 

in his case, the disabling commitment was imposed by a state court in the first instance rather 

than by the federal government.  Indeed, in passing the NIAA, Congress reasonably concluded 

that “[s]ince the State made the initial determination of mental illness, that State should be able 

to remove that determination.”  153 Cong. Rec. 12,352 (Rep. McCarthy).   

                                                                                                                                                             
 

scholarly articles and empirical studies in the course of assessing whether federal prohibition on 
drug users’ possession of firearms satisfied heightened scrutiny); United States v. Skoien, 614 
F.3d 638, 640 (7th Cir. 2010) (en banc) (citing scholarly articles and books to support the 
conclusion “[t]hat some categorical limits are proper is part of the [Second Amendment’s] 
original meaning, leaving to the people’s elected representatives the filling in of details”); id. at 
642-44 (citing, sua sponte, empirical studies in the course of analyzing whether federal 
prohibition on firearms possession by domestic violence misdemeanants satisfied heightened 
scrutiny); United States v. Rene E., 583 F.3d at 15-16 (citing scholarly articles in assessing scope 
of the Second Amendment); United States v. Tooley, 717 F. Supp. 2d 580, 588-92, 593-96 (S.D. 
W.Va. 2010) (relying extensively on scholarly articles and empirical studies in analyzing scope 
of Second Amendment and determining that federal firearms prohibition on domestic violence 
misdemeanants satisfied intermediate scrutiny); United States v. Miller, 604 F. Supp. 2d 1162, 
1171-72 (W.D. Tenn. 2009) (relying on empirical studies in determining that § 922(g)(1) 
satisfied intermediate scrutiny).   

These courts have not hesitated to consider such evidence even in the absence of “overall 
analysis” by an expert.  This Court should similarly not hesitate to consider the empirical 
materials cited by Defendants. 
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 Plaintiff has also failed to distinguish the precedents supporting the government’s 

argument that a continuing prohibition is substantially related to the government interest at issue.  

First, his attempts to distinguish the three decisions cited by Defendants that predate District of 

Columbia v. Heller, 554 U.S. 570 (2008), are not persuasive.  Defs’ Mem. 29-30 (citing Redford 

v. U.S. Dep’t of Treasury, 691 F.2d 471 (10th Cir. 1982); United States v. Buffaloe, 449 F.2d 779 

(4th Cir. 1971) (per curiam); United States v. Jones, 569 F. Supp. 395 (D.S.C. 1983))  Much like 

Plaintiff, the plaintiffs in those cases raised constitutional claims against the continuing 

application of a firearm prohibition based on prior commitment, whether due to their release 

from commitment (Redford), the passage of time from their commitment (Buffaloe), or their 

asserted status as mentally stable and nonviolent (Jones).  In all three cases, the arguments were 

rejected.  That they preceded Heller does not diminish their relevance, since nothing in Heller or 

McDonald v. City of Chicago, 130 S. Ct. 3020 (2010), casts any doubt on the authority of these 

decisions.   Beyond a summary statement that his claim is a “novel” one “in light of the recent 

Heller decision,” Plaintiff makes no argument why these cases should not be followed here.8 

                                                 
8 The Sixth Circuit has expressly relied upon pre-Heller decisions in deciding Second 

Amendment challenges to firearm prohibitions brought after Heller.  See United States v. 
Frazier, 314 F. App’x 801, 807 (6th Cir. 2008) (unpublished) (stating that “[w]e have long held 
congressional regulation of firearms constitutional” and that “we have . . . specifically found 
both 18 U.S.C. §§ 922 and 924 constitutional” and relying on pre-Heller precedent); see also 
United States v. Khami, 362 F. App’x 501, 507 (6th Cir. 2010) (unpublished) (citing pre-Heller 
precedent upholding § 922(g)(1)).  Other courts have done the same in addressing Second 
Amendment challenges to § 922(g) brought after Heller.  See, e.g., United States v. Vongxay, 594 
F.3d 1111, 1118 (9th Cir. 2010) (citing pre-Heller authority and stating that “we are bound by 
pre-Heller case law involving equal protection challenges to § 922(g)”); United States v. Seay, 
620 F.3d 919, 925 (8th Cir. 2010) (citing pre-Heller authority in upholding § 922(g)(3) 
prohibition firearm possession by unlawful drug users); United States v. Smith, 2009 WL 
3241992, at *1 (E.D. Mich. Oct. 8, 2009) (stating that “Heller does not undermine” a pre-Heller 
decision holding “that felons do not have a Second Amendment right to possess firearms”); 
Livingston v. Francis, 2009 WL 818133, at *5 (E.D. Mich. Mar. 26, 2009) (citing pre-Heller 
precedent in upholding constitutionality of § 922(g)(8) prohibition). 
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 Second, Plaintiff fails to confront the First Circuit’s post-Heller decision in Rehlander.  

As Defendants explained in their opening brief, the Rehlander court, in dicta, strongly 

undermined the viability of Plaintiffs’ claim when it stated that a commitment procedure 

equivalent to that under which Plaintiff was committed “will create a presumptively valid section 

922 ban . . . as to future gun possession.”  666 F.3d at 50; see Defs’ Mem. 30-32 & n.20.  

Although Plaintiff states generally that Rehlander did not address the claim he is advancing here, 

see Pl’s Resp. 11-12, that decision lends considerable support to Defendants’ position, which 

Plaintiff has failed to persuasively rebut.   

 Finally, the Supreme Court has long ago rejected any insistence on the sort of 

individualized determination that Plaintiff seeks to impose as a constitutional requirement for 

individuals subject to § 922(g)(4).  See Weinberger v. Salfi, 422 U.S. 749, 777 (1975) (“The 

question is whether Congress, its concern having been reasonably aroused by the possibility of 

an abuse which it legitimately desired to avoid, could rationally have concluded both that a 

particular limitation or qualification would protect against its occurrence, and that the expense 

and other difficulties of individual determinations justified the inherent imprecision of a 

prophylactic rule.”).  Instead, Congress proceeded on the sound basis that “mere risk or potential 

for violence or irresponsible use [are] sufficient reason to prohibit certain categories of persons 

from possessing firearms.”  Vertz, 40 F. App’x at 74 (quotation omitted). 

Plaintiff has presented no “viable legal theory” why the Second Amendment would 

affirmatively require a federal review mechanism of his suitability to possess a firearm, as he 

must to withstand Defendants’ Motion.  See Bishop v. Lucent Techs., 520 F.3d 516, 519 (6th Cir. 

2008).   His contention that § 922(g)(4) fails intermediate scrutiny is accordingly meritless; 
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should the Court reach the second Greeno prong, it should dismiss Plaintiff’s Second 

Amendment claim.   

III. THE DUE PROCESS CLAUSE OF THE FIFTH AMENDMENT DOES NOT 
REQUIRE THE FEDERAL GOVERNMENT TO ASSESS PLAINTIFF’S 
CURRENT FITNESS TO POSSESS A FIREARM. 

Plaintiff’s due process and equal protection claims for relief under the Fifth Amendment 

are redundant with his Second Amendment claim, and such duplicative repackaging is 

disfavored by the Sixth Circuit.  Defs’ Mem. 39 (citing United States v. Carey, 602 F.3d 738, 

741 n.2 (6th Cir. 2010) (rejecting attempt “to conflate the enumerated Second Amendment right 

with Equal Protection and Due Process protections under the Fifth Amendment, without 

specifying the legal theory under which Equal Protection and Due Process are implicated”)); cf. 

Albright v. Oliver, 510 U.S. 266, 273 (1994) (“Where a particular Amendment provides an 

explicit textual source of constitutional protection against a particular sort of government  

behavior, that Amendment, not the more generalized notion of substantive due process, must be 

the guide for analyzing these claims.” (quotation omitted)).  Plaintiff makes no attempt to argue 

that his Fifth Amendment claims differ from his Second Amendment claim, and his arguments 

supporting these claims show that they are indeed indistinguishable.  They should accordingly be 

dismissed.  Even if the Court were to consider them, however, these Fifth Amendment claims are 

meritless. 

A. Plaintiff fails to articulate any basis for distinguishing his due process claim 
from those previously rejected in Connecticut Department of Public Safety v. 
Doe and Black v. Snow. 

Plaintiff contends that the Due Process Clause requires the government to provide “a 

hearing or other opportunity to show that he is not a danger to himself or others and thus not the 

sort of individual for whom Section 922(g)(4) was intended.”  Pl’s Resp. 20.  This due process 
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theory was rejected by the Supreme Court in Connecticut Department of Public Safety v. Doe, 

538 U.S. 1 (2003).  Doe held that if the hearing sought is intended to establish a fact that is “of 

no consequence” under the relevant statute—here, § 922(g)(4)—there is no violation of 

procedural due process.9  538 U.S. at 7-8.  Section 922(g)(4)’s prohibition turns on whether 

Plaintiff has been committed, and this is a “fact that [Plaintiff] has already had a procedurally 

safeguarded opportunity to contest.”  Id. at 7.  Indeed, two district judges of the District of 

Columbia have found Plaintiff’s precise claim “foreclosed” by Doe: “due process does not entitle 

plaintiff to a hearing to determine whether he is currently dangerous because the results of such a 

hearing would have no bearing on whether he is subject to the disability imposed by 

§ 922(g)(1).”  Black v. Snow, 272 F. Supp. at 34; Pickering-George v. ATF, 2008 WL 501375, at 

*1 (D.D.C. Feb. 22, 2008) (finding “no violation of the due process clause stemming from, inter 

alia, ‘the absence of a mechanism for the restoration of federal firearms privileges’” (quoting 

Black, 272 F. Supp. 2d at 28)). 

Plaintiff asserts, in conclusory fashion, that these decisions predate Heller and that “the 

fact of a prior commitment alone is an insufficient basis to limit Plaintiff’s Second Amendment 

rights.”  Pl’s Resp. 20.  It is true that Doe and Black were decided prior to Heller, but Heller did 

not rewrite the terms of § 922(g)(4) to make continuing dangerousness a material element of the 

prohibition resulting from commitment.  Nor did Heller impose any durational limit on otherwise 

lawful firearm regulations, and Plaintiff does not argue otherwise.  To the contrary, Heller 

recognized that “longstanding prohibitions on the possession of firearms by . . . the mentally ill” 

are “presumptively lawful regulatory measures.”  Heller, 554 U.S. at 626-27 & n.26.  As 

                                                 
9 Plaintiff has not contended that he is making a substantive due process challenge to 

§ 922(g)(4) and, in any event, any such claim would be conflated with the Second Amendment 
analysis above.  See Carey, 602 F.3d at 741 n.2; Albright, 510 U.S. at 273.   
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Plaintiff himself concedes, Congress may reasonably look to a prior commitment, rather than an 

individualized assessment of current dangerousness, as a basis for prohibiting firearm 

possession.  Pl’s Resp. 10.  Plaintiff fails to offer any explanation of how Heller might limit the 

holdings of Doe and its progeny.  The unavailability of a hearing to assess Plaintiff’s fitness to 

possess a firearm has no bearing on the operation of § 922(g)(4), and Plaintiff’s due process 

claim must be dismissed.   

B. Plaintiff is not similarly situated to the general population and has therefore 
failed to state a valid equal protection claim. 

The only support Plaintiff offers for his equal protection claim is his assertion that he is 

treated disparately from “law-abiding, responsible citizens not suffering from mental illness” and 

that such treatment violates equal protection.  Pl’s Resp. 19.  But Plaintiff is not similarly 

situated to this population because, even crediting his assertion that he does not currently suffer 

from mental illness, he has been committed to a mental institution based on a risk of 

dangerousness and the comparator population has not.  Plaintiff ignores this critical distinction.  

He has thus identified no group of similarly situated persons compared to whom he has suffered 

adverse “disparate treatment.”  Lacking this “threshold element” of a valid equal protection 

claim, Plaintiff’s claim must be dismissed.  Ctr. for Bio-Ethical Reform, Inc. v. Napolitano, 648 

F.3d 365, 379 (6th Cir. 2011); Braun v. Ann Arbor Charter Township, 519 F.3d 564, 575 (6th 

Cir. 2008) (dismissing equal protection claim when the plaintiff failed to identify disparate 

treatment from similarly situated individuals).   
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CONCLUSION 

 For the reasons stated above and in the government’s opening brief, Federal Defendants’ 

Motion to Dismiss should be granted, and all claims against Federal Defendants in Plaintiff’s 

Complaint should be dismissed with prejudice. 
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