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THE INTERESTS AND AUTHORITY TO FILE OF THE AMICUS 

 

Located in Charlottesville, Virginia, the Thomas Jefferson Center is a 

nonprofit, nonpartisan institution whose sole mission is the protection of the 

First Amendment rights of free speech and free press. Since its founding in 

1990, the Center has pursued its mission in a variety of ways, including the 

filing of amicus curiae briefs in federal and state courts across the country.  

It is because the Thomas Jefferson Center focuses exclusively on matters 

of free speech without regard to political viewpoints that it feels the attached 

amicus brief will be useful to the Court. The brief takes no position in the 

political debate over gun ownership in this country. Indeed, in the past the 

Center has sided with gun-ownership advocacy groups when the speech rights 

of such groups have been threatened.  

Further, the Thomas Jefferson Center believes that the focused approach 

of the accompanying brief to be useful to this Court in its deliberations. The 

many issues involved in this appeal have been well briefed by the Appellees. 

Rather than repeat those arguments, the Thomas Jefferson Center believes it can 

best serve this Court by addressing a single issue put forth by Appellants in 

defending the constitutionality of the Firearm Owners Privacy Act (“FOPA”), 

FLA. STAT. § 790.338: Whether the Inquiry Provision of FOPA serves a 

compelling state interest by protecting the Second Amendment right to keep 
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and bear arms. The governing board of the amicus curiae has consented to the 

filing of this brief.   

AUTHORSHIP & FUNDING OF THE BRIEF 

No party’s counsel authored this brief or contributed money intended to 

fund preparation or submission of this brief; and no person, other that the 

amicus curiae, their members or counsel, contributed money intended to fund 

the preparation or submission of the brief. 

STATEMENT OF THE ISSUES & ANSWERS 

The questions the parties have been directed to address should be 

answered as follows: 

Question 1:  

 

What level of scrutiny applies to the record-keeping and inquiry 

provisions of the Act, Fla. Stat. §§ 790.338(1) & (2), and are 

those provisions constitutional under the appropriate level of 

scrutiny? 

 

Answer 1: 

 

Strict scrutiny. Because these provisions are content-based and 

speaker-based restrictions on speech, they must be subjected to 

strict scrutiny and found unconstitutional because they do not 

serve compelling governmental interests and are more 

restrictive of speech than necessary to advance the interests for 

which they were enacted. 
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Question 2:  

 

What level of scrutiny applies to the Act’s anti-discrimination 

provision, Fla. Stat. §§ 790.338(5), and is that provision 

constitutional under the appropriate level of scrutiny? 

 

Answer 2: 

 

Strict scrutiny. Because this provision was enacted as part of a 

state law that was enacted to burden the speech of particular 

speakers about a specific subject, it should be subjected to strict 

scrutiny and invalidated because it serves no compelling 

purpose. 

 

Question 3:  

 

Is the Act’s anti-harassment provision, Fla. Stat. § 790.338(6), 

unconstitutionally vague? 

 

Answer 3: 

 

Yes. The term “unnecessarily harassing” fails to provide a 

person of ordinary intelligence fair notice of what is prohibited, 

and is so standardless that it authorizes and encourages 

seriously discriminatory enforcement. 

 

 

SUMMARY OF ARGUMENT 

The many issues involved in this appeal have been well briefed by the 

Appellees. Rather than repeat those arguments, amicus curiae the Thomas 

Jefferson Center for the Protection of Free Expression believes it can best serve 

this Court by addressing a single issue put forth by Appellants in defending the 

constitutionality of the Firearm Owners Privacy Act (“FOPA”), FLA. STAT. § 
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790.338: Whether the Inquiry Provision of FOPA serves a compelling state 

interest by protecting the Second Amendment right to keep and bear arms.  

Despite Appellants’ claims to the contrary, this is not a case about 

preserving the Second Amendment. A physician’s inquiry about a patient’s 

ownership of firearms neither threatens nor undermines the patient’s right to 

keep and bear arms. Nevertheless, Appellants ask this Court to recognize a 

compelling governmental interest in restricting the content of speech by 

physicians regarding firearm ownership. The notion that patients may (or must) 

be shielded from a doctor’s questions about gun ownership is not just 

needlessly paternalistic, it also threatens a vast amount of speech concerning 

any number of important issues. 

ARGUMENT 

I. The Inquiry Provision Does Not Serve a Compelling State Interest 

As the Appellees’ brief has demonstrated, the Inquiry Provision is, on its 

face, a content-based restriction on speech and, therefore, strict scrutiny applies. 

E.g., Boos v. Beery, 485 U.S.312, 321-22 (1988). As such, the Provision can 

only survive if the State demonstrates that its regulation of protected speech is 

narrowly tailored to serve a compelling state interest and the regulation is 

necessary to serve that interest. Id. The primary interest asserted by Appellants 

is the protection of patients’ Second Amendment rights. The fundamental flaw 
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in this argument is that speech by physicians to their patients about gun 

ownership presents no threat to the latter’s Second Amendment rights. The 

speech proscribed by FOPA is incapable of infringing on the Second 

Amendment right to keep and bear arms because it restricts only the speech of 

private individuals. As with all of the constitutional amendments contained in 

the Bill of Rights, the Second Amendment protects against government 

interference, not the acts of private citizens. The district court in this case 

acknowledged as much when it described Florida’s attempt to link speech by 

physicians with violations of the Second Amendment as “a legislative illusion.” 

Wollschlaeger v. Farmer, 880 F. Supp. 2d 1251 (S.D. Fla. 2012).  

Even if this Court were to ignore the absence of any governmental action 

attending a physician’s discussions with her patients, the Inquiry Provision still 

“does not affect . . . a patient’s right to continue to own, possess, or use 

firearms.” Id. at 1264. See also, GeorgiaCarry.Org, Inc. v. U.S. Army Corps of 

Engineers, 788 F.3d 1318, 1323 (11th Cir. 2015) (“the Second Amendment 

‘codified a pre-existing individual right to keep and bear arms’ … for the ‘core 

lawful purpose of self-defense,’ … at least in the home.”). If FOPA doesn’t 

affect Second Amendment rights, how can it protect them? While citizens enjoy 

a constitutional right to keep and bear arms, that right does not shield them from 

speech by physicians about whether and how they choose to exercise that right. 

Case: 12-14009     Date Filed: 04/27/2016     Page: 10 of 18 



 

6 
 

To hold otherwise would severely diminish the First Amendment right of free 

speech. It would also be incompatible with Article V of the Constitution. 

Article V reflects a fundamental understanding that the Constitution may, from 

time to time, need amending. Any such changes necessarily begin with speech 

and debate about whether the changes are necessary and desirable. Appellants’ 

claim that private speech alone is proscribable as a threat to Second 

Amendment liberties is a perilous step toward foreclosing speech and debate 

about amending the Constitution. The irony of Appellants’ position, of course, 

is that the Second Amendment itself only exists because concerned speakers 

demanded its inclusion in the Constitution.  

The State contends that FOPA protects the rights of gun owning patients 

by ensuring that doctors will not “discourage them from exercising a 

fundamental, constitutionally guaranteed right.” Appellant’s Brief at 51. As 

noted above, however, private speakers are free to discourage (or encourage) 

gun ownership without fear of being punished by the government for 

supposedly violating the Second Amendment rights of others. Preventing 

conversations such as these from taking place is hardly a legitimate state 

interest, much less a compelling one. 
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II. The Government Cannot Simply Manufacture a Constitutional 

Controversy in Order to Justify its Needlessly Paternalistic 

Treatment of Patients 

The State and its supporting amici mischaracterize this case as a conflict 

between the First Amendment rights of doctors and the Second Amendment 

right of patients, in which free speech must yield to gun rights. Indeed, the case 

has often been referred to in the media as “Docs vs. Glocks.” See, e.g., Dahlia 

Lithwick & Sonja West, The Absurd Logic Behind Florida’s Docs vs. Glocks 

Law, SLATE (Jan. 8, 2016, 3:45 PM), http://goo.gl/enrlMV. This description, 

while catchy, is a misnomer insofar as it implies that any differences of opinion 

among physicians and their gun owning patients creates a collision between the 

First and Second Amendments. It is true that different constitutional rights may 

come into tension in ways that requires the scope of one to be limited in 

furtherance of the other. See, e.g., Nebraska Press Ass’n v. Stuart, 427 U.S. 

539, 547 (1976) (“It is inconceivable that the authors of the Constitution were 

unaware of the potential conflicts between the right to an unbiased jury and the 

guarantee of freedom of the press.”). However, given the fundamental 

importance of free expression in a democratic society, this Court should not 

strain to manufacture a constitutional conflict between the right of doctors to 

talk with patients about firearms and the right of patients to keep and bear 

firearms. There may be, as the amicus brief of the Second Amendment 
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Foundation asserts, a political conflict between the views of some doctors and 

medical associations and those of some patients and gun advocacy groups 

regarding firearms. The State is free to take a position on this conflict, but not 

through content-based restrictions on speech. 

Appellants’ paternalistic belief that medical patients need to be protected 

from basic questions regarding gun ownership poses a grave threat to freedom 

of expression on a broad array of topics. In their brief, Appellants focus on the 

fundamental nature of the Second Amendment right, as well as the principle of 

patient privacy in justifying the need for FOPA. Yet speech between doctors 

and patients may relate to numerous fundamental rights. See, e.g., Obergefell v. 

Hodges, 135 S. Ct. 2584, 2604 (2015) (right to marry); Lawrence v. Texas, 539 

U.S. 558, 578 (2003) (right to engage in private sexual conduct); Troxel v. 

Granville, 530 U.S. 57, 66 (2000) (right of parents to make decisions 

concerning the care, custody, and control of their children); Planned 

Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 846 (1992) 

(plurality opinion) (right to an abortion); Griswold v. Connecticut, 381 U.S. 

479, 485 (1965) (right of access to contraceptives). If this Court were to 

recognize a compelling state interest in shielding patients from physician 

speech about gun ownership, there is ample reason to expect that some states 

would attempt to restrict the speech of doctors on these other topics as well.  
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There is a critical difference between shielding patients from speech and 

ideas which they may find offensive, on the one hand, and protecting patients 

from speech and conduct that rises to the level of threats, assault, harassment, or 

obstructing access to healthcare, on the other. The Supreme Court’s cases 

involving abortion protests are instructive as to the latter. See, e.g., Madsen v. 

Women's Health Center, Inc., 512 U.S. 753, 773 (1994) (noting that a 36 foot 

buffer zone around entrance to abortion clinic was equivalent to the government 

turning down “amplified loudspeakers [that] assault the citizenry”); Hill v. 

Colorado, 530 U.S. 703, 716 (2000) (“It may not be the content of the speech, 

as much as the deliberate verbal or visual assault, that justifies proscription.”). 

Florida certainly has a strong interest in preventing doctors from assaulting, 

harassing, threatening, or discriminating against their patients. However, the 

fact that all of the Act’s provisions, including the Discrimination and 

Harassment Provisions, are focused on the subject of firearms demonstrates that 

the State was intent not on protecting constitutional rights, but rather on 

responding to what it saw as a political agenda with which the Governor and 

state legislature disagreed. As the State itself points out, the medical profession 

has long been closely regulated. If a doctor behaves unethically or 

inappropriately towards a patient, there is no reason that the State cannot rely 

on content-neutral regulations to effectively punish and redress that conduct.  
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CONCLUSION 

 

 For the foregoing reasons, amicus curiae urge this Court to affirm the 

holding of the district court. 

Respectfully submitted, 

s/  L. Martin Reeder, Jr. 

L. Martin Reeder, Jr. J. Joshua Wheeler 

C. Bryce Albu Clayton N. Hansen 

Reeder & Reeder P. A. The Thomas Jefferson Center for 

250 S. Central Boulevard the Protection of Free Expression 

Suite 200 400 Worrell Drive 

Jupiter, FL 33458 Charlottesville, VA 22911 
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