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STATEMENT OF COUNSEL

| express a belief, based on a reasoned and gtpdidessional judgment,

that the panel decision is contrary to the follogvdecisions of the Supreme Court
of the United States and that consideration byfalecourt is necessary to secure
and maintain uniformity of decisions in this couBroadrick v. Oklahoma413
U. S. 601 (1973)Agency for International Development v. Alliance @pen
Society International133 S. Ct. 2321 (2013forrell v. IMS Health Inc.131
S. Ct. 2653 (2011); andAACP v. Button371 U.S. 415 (1963). | also express a
belief based on a reasoned and studied professjodgment, that this appeal
involves the following question of exceptional innfamce: Whether the Florida
Firearm Owners Privacy Act, 2011 Fla. Laws 112 {fted at Fla. Stat. 88
381.026, 456.072, 790.338), violates the First Badrteenth Amendments of the
U.S. Constitution through imposition of content&éa@dsrestrictions on speech
Imposed due to state opposition to the conterh@tpeech.

s/ Thomas R. Julin

Thomas R. Julin

Attorney of Record for

ACLU Foundation of Florida, Inc.

Alachua County Medical Society

Broward County Medical Association

Broward County Pediatric Society

Palm Beach County Medical Society

Florida Public Health Association

University of Miami School of Law
Children and Youth Clinic
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Children’s Healthcare Is a Legal Duty, Inc.

Early Childhood Initiative Foundation

Marion B. Brechner First Amendment
Project
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STATEMENT OF THE ISSUE

Whether rehearing en banc should be granted bedhespanel departed
from established Supreme Court precedent by fatlingubject to strict scrutiny a
state law that restricts the speech of one grouppefkers on the basis of its
content even though that speech is wholly irrelewanpatient medical care or
safety, or the safety of others.

THE INTERESTS AND AUTHORITY TO FILE OF THE AMICI

The amici curiae have obtained the consent of theverning officials or
boards to file this brief. Their identities andarests are as follows:

The ACLU of Florida

The American Civil Liberties Union (ACLU) is our tian’s guardian of
liberty, working daily in courts, legislatures amdmmunities to defend and
preserve the individual rights and liberties guérad to all people in this country
by the U.S. Constitution. Since 1920, the nonprofonpartisan ACLU has grown
to over 500,000 members and supporters. The ACUUFlorida, with
headquarters in Miami, is the local affiliate o thational organization.

The Medical Societies

The Alachua County Medical Society represents rtima@ 1000 physicians,
residents and students in Alachua, Levy, Dixie #@itthrist Counties. The

Broward County Medical Association (BCMA), estahbsl 1926, unites 1,500
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allopathic and osteopathic physicians, of all spides. The Broward County
Medical Association authored the United Statesstfiand only Physician and
Medical Staff Bill of Rights and Responsibilitieas a model of physician free
speech and autonomy for the practice of medicifiege Broward County Pediatric
Society has approximately 100 pediatricians andighec subspecialists as
members. The Palm Beach County Medical Societybless a trusted leader in
addressing healthcare issues facing physiciange si®d9. The Florida Public
Health Association was founded in 1931 to advancdlip health through
advocacy, education and networking. All five madlisocieties have joined this
brief to protect their members’ speech rights & dnitical time when healthcare
reform is at the forefront of the nation’s politiGeggenda. The medical societies
recognize individual patients’ rights but also mdual physicians’ rights to free
speech and autonomy so they can freely advocatecamdfor their patients but
also as a right of free speech to the physiciamrasndividual without fear of
government retaliation or restrictions. They felattrestrictions to physician’s
autonomy and free speech not only will reduce a;cagailability and the quality
of medical care but will violate the basic rights amy individual physician to
“freely advocate for patients” and free speech.yTilear that if the state can censor
guestions regarding firearm and ammunition own@rshimay impose additional

speech restrictions that have nothing to do with pinactice of medicine and

2
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everything to do with a political agenda.

The Children and Youth Care Groups

Four of the amici curiae are organizations thatoadte for the health and
well-being of children. Children’s Healthcare Id.@gal Duty, Inc. (CHILD) is a
non-profit organization with members in 45 statedidated to protecting children
from medical neglect. The Early Childhood Init&ti Foundation is an
organization aimed toward providing “universal re@ds” or making available
affordable high quality health, education, and wmtng for all of the Miami-Dade
County’s community of approximately 160,000 chillrbetween birth and age
five. Under its president, David Lawrence, Jrg thitiative works toward the
social, physical, emotional and intellectual growfhall children so that they are
ready and eager to be successful in the first gaade indeed, life. The Children
and Youth Clinic is an in-house legal clinic, staffby faculty and students at the
University of Miami School of Law, which advocatis the rights of children in
abuse and neglect, medical care, mental healthbitity, and other proceedings.
These organizations all have a strong interesihsueng that doctors, like other
citizens, remain free to question their patienteuabfirearm and ammunition
ownership — regardless of whether the inquiries pagt of a preventative

healthcare regimen or simply the expression of@nion or viewpoint.

3
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The Marion B. Brechner First Amendment Project

The Marion B. Brechner First Amendment Project as nonprofit,
nonpartisan organization at the University of Flari Directed by attorney Clay
Calvert, the Project is dedicated to contemporssyes of freedom of expression.
The Project’s director published a scholarly aetiosl 2013 on the Florida law at
issue in this case.

AUTHORSHIP & FUNDING OF THE BRIEF

No party’s counsel authored this brief or conttdzlimoney intended to fund
preparation or submission of this brief, and ncspar other than the amici curiae,
their members or counsel, contributed money intdridefund the preparation or
submission of the brief.

STATEMENT OF FACTS

The facts are adequately set forth in the panieiaps.

ARGUMENT & AUTHORITIES

The Act is Substantially Overbroad as it Targets
Speech that is Irrelevant to Medical Care and Safet

One piece of common ground in this case is thatAtt targets speech that
is irrelevant to patient medical care or safety, or the safdtytbers, such as
doctors’ and patients’ political views on gun owstgp. Another is that the

plaintiffs maintain they do not engage in such speebut are chilled from
4

HUNTON & WILLIAMS LLP / GELBER SCHACTER& GREENBERG/ ACLU FOUNDATION OF FLORIDA, INC. /
STEARNSWEAVER MILLER WEISSLERALHADEFF & SITTERSON P.A.



Case No. 12-14009-FF

engaging in speech thatrslevantto patient medical care or safety, or the safety
of others, including routine inquiry and recording information about patient
firearm and ammunition ownership.

As a consequence, the majority and dissent batisftheir efforts primarily
on determining whether this chilling impact violatthe First Amendment, while
entirely ignoring the direct impact of the Act. Wde, this narrow focus drives
both the majority and dissent to engage in a whatlgecessary and deeply-
protracted analysis of whether a statute thathgtofessional speech” should be
subjected to something less than strict scrutimg then they both conclude,
incorrectly, that it should, and come up with oppgsanswers to whether the law
can survive that lowered level of scrutihyA far simpler approach could have and
should have been followed. The Court should hanadyaed the constitutionality
of the speech restriction that the statlitectly imposes. That restriction does not
even arguably apply to “professional speech.” xibressly targets speech that is
wholly irrelevant to the delivery of profession&irgices. Indeed, it targets speech
that no healthcare practitioner could have a gadaith belief is relevant to medical

care or safety, or the safety of others.

! The majority goes to great lengths to show thatstatute’s chilling of

professional speech survives that lower level ofitary. Slip Op. at 38-75. The
dissent goes to even greater lengths to showttkatuld not. Slip Op. at 78-144
(Wilson, J., dissenting).

5
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And, the majority clearly found that much of thaiptiffs’ speech — routine
inquiry and recording of information about patiefitearm and ammunition
ownership — is far outside the bounds of mediced @ad expressly prohibited by
the Act, seeSlip Op. at 19 (“inquiry and recordation will noe relevant”), 25
(“Some — perhaps the majority — of [records ofdnmma information] will . . . be
irrelevant to the care and safety of patients atmrs.”). Having reached this
conclusion, the majority could not logically finalthough it did, that this irrelevant
speech is “in furtherance of the practice of mewtior “professional speech.”
Slip Op. at 55 n. 17. When a healthcare practtiorecords information in
medical records about patient politics, religidme tveather, or firearm ownership,
or inquires about these same topics without a daitkl belief that the answers will
be relevant to medical care or safety, or the gajéthers, the professional has
stepped out of his or her role as a regulated ez practitioner and has acted as
an ordinary American.

But even if the Court agrees with the panel's Mmesacterization of
plaintiffs’ proffered speech, it was required tadesks the plaintiffs’ attack on the
statute’s restriction of the speech of other healté practitioners who have made
no claim that their routine recording and inquiragtices are professional speech.
SeeDE-1 The amici in this case represent thousandseafthcare practitioners
and they, unlike the plaintiffs, concede that tkeording of information about

6
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patient firearm ownership, and inquiries into fimeaand ammunition ownership,
often have no relevance to medical care or safatythe safety of others. The
amici have asserted from the outset of this litaygtthat they regularly engage
their patients, for political rather than medicare or safety purposes, in
discussions of firearm ownership. They further adhat many of their patients,
like the very patient whose experience in Ocalatteddoption of the Act, regard
this as unnecessary harassment due to the patisti®ig conviction that
healthcare practitioners ought not be asking théwoutthis particular topic or
recording information about this topic. DE-67 (Aws Memo in Support of
Plaintiffs’ Motion for Preliminary Injunction).

The overbreadth doctrine entitled the plaintiffs €hallenge [the] statute not
because their own rights of free expression ar&atad, but because of a judicial
prediction or assumption that the statute’s veristerce may cause others not
before the court to refrain from constitutionallyorected speech or expression.”
Broadrick v. Oklahoma413 U.S. 601, 612 (1973). A law is “unconstiugl on
its face if it prohibits a substantial amount obtgcted expression.”Ashcroft v.
Free Speech Coalitior535 U.S. 234, 244 (2002) (holding Child Pornography
Prevention Act of 1996 was overbroad because #&quiloed a significant universe
of speech that was neither obscene nor child poapby).

The majority recognized that the plaintiffs hadvawced an overbreadth

7
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attack, but then rejected it on the illogical grduhat the Act does not prohibit a
substantial amount of speech because “it only madgpeech that, as judged by
the physician in good faith, lacks a sufficient ngxo the medical care or safety of
a particular patient.” Slip. Op. at 76. The fdw@t physicians believe their speech
has no such nexus has nothing whatsoever to do twthamount of protected

speech the statute prohibits. The majority acckpteat physicians routinely

engaged in the speech restricted by the Act andathiei also have shown that

thousands of additional healthcare practitionedsadi well. The majority had no

basis to conclude that the Act does not prohilatbstantial amount of protected
speech. It prohibits thousands of daily inquirmestations, and even debates.

The majority also rejected the plaintiffs’ overbdéh challenge in reliance
on Goldfarb v. Virginia State Bag21 U.S. 773 (1975), a case that did not involve
a First Amendment challenge, let alone an overltheeltallenge, and thpse dixit
that “no one argues that concededly irrelevantdpdies within the scope of good
medical practice.” Slip Op. at 76. The issueas$ whether the speech which the
Act restricts is within good medical practice; &ththe issue is whether speech
prohibited by the Act, which is fully protected lihe First Amendment, is
“substantial” when “judged in relation to the stata plainly legitimate sweep,”
United States v. Stevertfg9 U.S. 460, 473 (2010) (quotation marks omittady

the record here shows that it is.

8
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Moreover, the majority is incorrect in describihg speech impacted by the
statute as “irrelevant speech.” The statute re;aatmelevant speech of just one
narrow type — that which relates to firearm and amiion ownership. Had the
majority or the dissent analyzed the case in @s$ibn, they then would have been
required to concede that the statute is not a ocomkeutral restriction on all types
of irrelevant speech that interfere with the dealwef professional services and
strict scrutiny must apply. The statute is a padnattack on one group of speakers
— healthcare practitioners — and it prohibits opecsfic type of communication —
inquiries about and recording of information abop#tient firearms and
ammunition®

Had the statute been formulated more broadly &vgmt all professionals
from wasting client time or driving them from thaifices with irrelevant chatter,

the statute might have been upheld. The stateegsopnight have shown a

2 To be clear, amici do not agree, for all of thene reasons expressed by

the plaintiffs in their petition for rehearing eariz, that the speech of professionals
Is entitled to any less protection than the spescbthers. See Reed v. Town of
Gilbert, 135 S. Ct. 2218, 2229 (2015) (“‘regulation of fessional conduct™ is
subject to strict scrutinygiting NAACP v. Button371 U.S. 415, 438-39 (1963)).
They also take particular issue with the majoritgisdorsement of one scholar’s
viewpoint, Slip Op. at 73 n. 26, that the abilibat professionals have to influence
others due to their knowledge and training, relegatheir speech to greater
legislative control. But the panel’'s exhaustivalgsis of whether a lower level of
scrutiny was warranted due to the chilling effdw statute has on professional
speech would have been wholly unnecessary hadathel focused on the speech
at which the statute is expressly aimed.

9
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compelling interest in keepingll irrelevant information out of patient medical
records, a compelling interest in stopping healdcproviders from making
inquiries of their patients aboatl irrelevant matters, and a compelling interest in
stopping unnecessary harassment of patients dwxagninations (if this ever
actually occurred). All of these activities, whetlviewed as speech or conduct,
after careful study, could be found to impair tledivcery of healthcare to patients
and warrant legislative action. Indeed, a studghnhihave found that healthcare
practitioners are not the only ones that sometiusestheir fiduciary relationships
improperly to nose into personal and private patienclient matters that are
irrelevant to the reasons that patients or clibatge sought professional services.

But when the state targets a specific group ohkpes and also targets a
narrow type of speech for exclusion from recorasuiries, and harassment, the
state reveals that its objective is not to imprdlie delivery of professional
services, but to attack those whose speech adwoaatearticular political
viewpoint or to place a certain subject off limitsThis is when the protection
afforded by the First Amendment is at its zenithdeed, “it is all but dispositive
to conclude that a law is content-based and, iotjpe viewpoint-discriminatory.”
Sorrell v. IMS Health In¢.131 S. Ct. 2653, 2667 (2011).

The amici make this point in part because they faegful of what the

Legislature may do next. If the Court concludeat tthe State of Florida can

10
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legislate in order to suppress their viewpoint rdgay firearm ownership and
ammunition, they expect that the heavy hand of daesor will be felt by all
manner of professionals on a very wide range atsop
Il.
The Panel Should Have Invalidated the Law

Through Application of the Principles Reaffirmed
in AID v. Alliance for Open Society International

Neither the panel nor the parties have addressedpeeme Court decision
issued in June 2013, after briefing of this appeahcluded, Agency for
International Development v. Alliance for Open ®ogilnternational 133 S. Ct.
2321 (2013) (hereinafteklD). In AID, the Supreme Court held that government
cannot leverage its funding power (typically coesetl one of the broadest
legislative powers) to regulate speech outsidehefgrogram at issue. Although
AID did not address “professional speech,” it is analsgo, and presents a proper
framework for analyzing, the issues presented hehere the State is attempting
to leverage its power to regulate the practice eflicine to control speech entirely
irrelevantto the practice of medicine.

AID involved a Congressional appropriation of billioodollars to fund
efforts by nongovernmental organizations to figre spread of HIV/AIDS around
the world. Id. at 2324-25. The act authorizing this spending plewided (1) the

funds could not be used to promote or advocatelabelization or practice of

11
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prostitution or sex trafficking and (2) no fundsutb be used by an organization
“that does not have a policy explicitly opposingstitution and sex trafficking.™

Id. (quoting 22 U.S.C. 87631(f)). Organizations eligiio receive the funds
challenged the latter condition as violating tii@nst Amendment rights, just as the
plaintiffs in the instant case have challengedFRlwrida statute that restricts their
speech rightsld. at 2326.

Chief Justice Roberts, writing for a seven-justmajority, agreed with the
plaintiffs. His opinion recognized that Congress lbroad spending powers and
that if a party objects to a condition on the rpteff federal funding, “its recourse
is to decline the funds.”ld. at 2328. In the same manner, states have broad
authority to impose conditions on the receipt dicanse to practice medicine (or
many other professions), and the recourse of tiadse oppose submission to the
conditions is to reject the license. TAdD opinion noted, however, that “the
Government ‘may not deny a benefit to a person dmsis that infringes his
constitutionally protected . . . freedom of speewkn if he has no entitlement to
that benefit.”” Id. (citation omitted). The same principle appliesgmvernment
issuance of licenses to professionals.

“[T]he relevant distinction that has emerged,” thepreme Court held, “is

between conditions that define the limits of theveyjoment spending program —

those that specify the activities Congress wantsutusidize — and conditions that

12
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seek to leverage funding to regulate speech outkielecontours of the program
itself.” 1d. The Court then, conceding that the “line is hadéar,” reviewed how
this standard had been applied in a series of ases

With these cases in mind, the Court then closetsized whether the
challenged condition — requiring the recipients adopt a policy opposing
prostitution — simply defined the Ilimits of the pram or imposed an
unconstitutional condition on recipient speech lates to the program. The Court
found it to be the latter because it not only colféd speech in conjunction with
recipients’ fulfillment of the government prograihalso controlled the speech of
recipients when they were acting outside the prodosst compelling them to adopt
the government’s viewpoint. “The Policy Requireiyethe Court held, “compels
as a condition of federal funding the affirmatidradbelief that by its nature cannot
be confined within the scope of the Government @y In so doing, it violates
the First Amendment and cannot be sustainéd. at 2332.

State licensing of professionals and state fundihgrograms are different

® Regan v. Taxation With Representatitbl U.S. 540, 546 (1983)
(upholding restriction on nonprofit organizationsgaging in efforts to influence
legislation); FCC v. League of Women Voted68 U.S. 364 (1984) (invalidating
prohibition against public broadcasters editorjal&)st v. Sullivan500 U.S. 173
(1991) (upholding prohibition against advocating@ion imposed on healthcare
organizations receiving grants); abegal Servs. Corp. v. Velazqué31 U.S. 533
(2001) (invalidating restriction on government-fexdlawyer trying to amend or
challenge existing welfare law).
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government functions, but both provide temptingapymnities for legislators to try
to restrict or compel speech through imposing cdoomas unrelated to the
objectives and outside the confines of the licamsor funding, in essence
“leveraging” a government license or funding impedp. Here, the record reflects
that the Florida legislature first considered thev lat issue at the behest of the
National Rifle Association. It was not proposed dnyy medical association or
group concerned with patient health. Instead, MRRA, as an advocacy
organization, proposed the law only after it ledrtigat doctors routinely ask their
patients about firearm and ammunition ownershiprnder to engage them in a
discussion of the dangers they create. The NRAfgern about this questioning
was not surprising in light of the fact that dost@ee first-hand and on a regular
basis the harmful effects of unregulated distritnutof firearms and often advise
patients not only about firearm safety, but alseirttsupport of restricting or
outlawing guns. The record before this Court éackhat the legislature shared the
NRA’s viewpoint against gun restrictions and addptiee law not due to a belief
that the restriction advanced the goals of medicahsing, but rather to suppress
political opposition to gun control. This was madear by the language of the act
itself, which solely bans communications with patgethat are irrelevant to the
good faith delivery of medical care. Just as #we tequiredAID fund recipients to

endorse a government viewpoint even when they wmot fulfilling their
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government-funded missions, the Florida law restrinquiries made of patients
when doctors arenot inquiring for medical purposes. This type of spee
restriction cannot, under the principles discussedlD, be characterized as a
simple license-defining regulation. It insteadaisleveraging of regulation to
impose a content- and viewpoint-based restrictiorspeech. A law of this sort
should be subjected to strictest scrutiny.

CONCLUSION

The Court should rehear the case en banc.
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