
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 
 

        Case No. 1:11-cv-22026-MGC 

DR. BERND WOLLSCHLAEGER, et al., 
 
 Plaintiffs, 
 
v. 
 
FRANK FARMER, et al., 
 
 Defendants. 
_______________________________/ 
 

DEFENDANTS’ SUPPLEMENTAL RESPONSE 
TO PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION 

 
 Defendants provide this brief and limited response addressing Plaintiffs’ motion for 

preliminary injunction in light of the Court’s invitation to file supplemental material. 

I. Plaintiffs’ Reliance on the Tootle Letter is Misplaced 

 In their reply brief, Plaintiffs misconstrue the June 14, 2011 letter of Joy A. Tootle, 

Executive Director of the Florida Board of Medicine (“Board”).  Plaintiffs claim that this letter 

“conclusively” demonstrates that the Board of Medicine’s policy is to prohibit physicians from 

inquiring about firearm ownership and to discipline those who do.  (Plaintiffs’ Reply at 2.)  The 

letter, however, is not a policy statement of, and is not binding upon, the Board; it is merely an 

executive summary of several recently enacted bills.  The letter also makes clear that physicians 

should “review each of these bills in their entirety to understand and comply with their 

provisions.”  See June 14, 2011 Letter from Joy A. Tootle (“Tootle Letter”) at 3, a true and 

correct copy of which is attached hereto as “Exhibit A.”    

 Notably, the letter states in the first paragraph that its sole purpose is to bring attention to 

legislation passed during the 2011 session that may affect physicians; nowhere does it say that it 

reflects Board policy.  Instead, the letter makes clear that it is merely providing the “highlights” 

of recently enacted legislation, specifically encouraging physicians to “read the full text of each 

bill” to understand and comply with the new provisions.  Ex. A at 1.  The letter’s last page has 

the following sentence in bold and italics: “It is imperative that you review each of these bills in 
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their entirety to understand and comply with new provisions.”  Id. at 3.  The letter does not, in 

any way, constitute a policy statement, bind the Board, or represent the Board’s “view” on any of 

the new laws.   

 Second, the letter does not quote the statutory language of CS/CS/HB 155. While the 

sentence on page 2 of the letter using the term “prohibited” should have used the actual “should 

refrain” language of the statute, even as written, the letter does not support the blanket ban that 

Plaintiffs assert. Instead, the letter reiterates that inquiring about firearm ownership and entering 

the information into a patient’s health record is permitted if “the information is relevant to the 

patient’s medical care or safety, or the safety of others.”  

 In any event, Plaintiffs’ point is moot because the Board’s director has since amended the 

letter to reflect the actual language of the bill.  See Declaration of Joy A. Tootle, a true and 

correct copy of which is attached hereto as “Exhibit B.”  Ms. Tootle has posted a new letter on 

the Board’s website clarifying that the law does not prohibit health care providers and facilities 

from asking questions; instead, it states that they should refrain from asking them unless they 

have a good-faith basis for doing so.  See July 18, 2011 Letter from Joy A. Tootle, a true and 

correct copy of which is attached hereto as “Exhibit C.”  Accordingly, any potential 

misunderstanding of the June 14 letter has been eliminated. 

II. Plaintiffs’ Fear of Discipline is Unfounded 

 As explained in Defendants’ initial response, the Plaintiffs are not prohibited from 

engaging in the actions they claim they wish to perform: inquiring about firearm ownership or 

engaging in conversations regarding firearm safety with their patients.  These activities by 

themselves are not subject to discipline under the act.  Thus, no objective basis exists for their 

claimed self-censorship and chilled speech rights.    

 Moreover, the fear they claim for their careers and reputations for merely providing 

firearm safety information or asking about firearm ownership generally—beyond being 

objectively unfounded under a plain reading of the statute—is safeguarded by the disciplinary 

system itself. First, before any discipline can be imposed, professional regulatory boards, such as 

the Board of Medicine, must establish guidelines, via administrative rules, for the disposition of 

cases involving specific violations of statutes and rules. See §§458.331(5), 456.079, Fla. Stat.; 

see also Arias v. Dep’t of Bus. & Prof. Reg., Div. of Real Estate, 710 So. 2d 655 (Fla. 1st DCA 
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1998). These rules are written to weed out meritless claims and maintain the confidentiality of 

the physician.  

Second, the Department of Health reviews a complaint against a physician to determine 

whether it is legally sufficient, meaning the complaint must allege ultimate facts indicating an 

actual violation of a statute or rule has occurred.  § 456.073(1), Fla. Stat.  Allegations that a 

physician merely made an inquiry regarding firearm ownership or had a discussion about firearm 

safety would be legally insufficient because neither act is prohibited under the law.  The types of 

allegations the Plaintiffs fear, therefore, would not give rise to disciplinary proceedings. 

Only after a complaint is deemed legally sufficient is it then referred to the Board for 

investigation; a copy is also sent to the physician, who may respond. Id. The results of the 

investigation and the physician’s response, if any, are then forwarded to a probable-cause panel 

(composed of physicians) for a determination of whether there is probable cause to believe that a 

violation has occurred. Id. § 456.073(4).  Only if probable cause is found is the case set for an 

administrative hearing. Id. § 456.073(5).  During this entire process, and until 10 days after a 

finding of probable cause, the identity of the physician remains confidential.  Id. § 456.073(6).  

Thus, if no finding of probable cause is made, the identity of the physician is never revealed. 

 Given the confidential nature of the disciplinary process, the due process afforded to 

physicians, and the specific conduct Plaintiffs claim they wish to engage in with their patients 

(inquiring generally about firearm ownership and engaging in firearm safety discussions with 

their patients or providing firearm safety information), Plaintiffs cannot reasonably or objectively 

claim any “actual or well-founded fear that the law will be enforced against them.”  Dermer v. 

Miami-Dade County, 599 F.3d 1217, 1220 (11th Cir. 2010).  

 

CONCLUSION 

 For the reasons stated above and in the Defendants’ initial response, the court should 

deny the motion for preliminary injunction. 

 

 

 

 
 
 

3 
 

Case 1:11-cv-22026-MGC   Document 71   Entered on FLSD Docket 07/19/2011   Page 3 of 4



4 
 

Respectfully submitted, 
 
PAMELA JO BONDI 
ATTORNEY GENERAL 
 
 
s/ Jason Vail    
Jason Vail (FBN 298824) 
Assistant Attorney General 
Diane G. DeWolf (FBN 59719) 
Deputy Solicitor General 
Office of the Attorney General 
PL-01, The Capitol 
Tallahassee, FL 32399 
(850) 414-3300 

 

 

 

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a copy of the foregoing has been furnished to counsel of 

record through use of the Court’s CM/ECF system on July 19, 2011. 

  
s/ Jason Vail    
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Rick Scott 
Governor 

H. Frank Farmer, Jr., MD, PhD, FACP 
State Surgeon General 

Florida Board of Medicine 
4052 Bald Cypress Way, Bin C03 • Tallahassee, Florida 32399-3253 

Phone: (850) 245-4131 • Fax: (850) 488-0596 • http://www.doh.state.fl.us/mqa/medical/index.html

July 18, 2011 

Dear Doctor: 

On June 14, 2011, we issued a letter highlighting a number of bills that were passed during the 
2011 Legislative Session and signed into law by Governor Scott that may affect your medical 
practice.  One of those bills was CS/CS/HB 155, relating to the medical privacy of firearm 
owners.  Due to the high level of public attention this bill has received, we are writing to clarify 
our statements regarding its potential impact on your medical practice.  

In our June 14 letter, we stated that under the firearms privacy law “[a] health care provider or 
facility is prohibited from inquiring about the ownership of firearms or ammunition unless the 
information is relevant to the patient’s medical care or safety, or the safety of others.”  To 
clarify:  the law does not prohibit the asking of such questions, but rather recommends that 
health care providers and facilities should refrain from asking them.  This recommendation does 
not apply when a health care practitioner or facility has a good faith belief that the information is 
relevant to a patient’s medical care or safety, or the safety of others. 

We also stated that the law “prohibits a licensed health care practitioner or licensed health care 
facility from intentionally entering any disclosed information concerning firearm ownership into a 
patient’s health record if the information is not relevant to the patient’s medical care or safety, or 
the safety of others.”  While this aspect of the law is mandatory, it may only be violated if the 
health care practitioner or facility enters information into a patient’s health record that the 
practitioner or facility knows is not relevant to the patient’s medical care or safety, or the safety 
of others. 

Finally, we reiterate that the law provides patients with the right not to answer questions about 
their ownership of firearms or the presence of firearms in their homes.  A patient’s decision not 
to answer such questions, however, does not alter the physicians’ authority to choose their own 
patients.     
     
We again emphasize that we have only highlighted certain aspects of this bill, and we 
encourage you to review it in its entirety to understand and comply with all of its provisions.  Its 
text may be found at the following link:  
http://www.myfloridahouse.gov/Sections/Documents/loaddoc.aspx?FileName=_h0155er.docx&DocumentType=Bill&BillNumber=0155&Session=2011.    
      

Sincerely, 

Joy A. Tootle 
Executive Director 
Board of Medicine 
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