
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 
 

Case. No.: 11-22026-Civ-COOKE/TURNOFF 
 
DR. BERND WOLLSCHLAEGER, et al., 
 
 Plaintiffs, 
 
v. 
 
RICK SCOTT, in his official capacity  
as Governor of the State of Florida, et al., 
 
 Defendants. 
____________________________________/ 

 
PLAINTIFFS’ OPPOSITION TO THE  

NATIONAL RIFLE ASSOCIATION’S MOTION TO INTERVENE  
 

Plaintiffs oppose the motion to intervene (the “Motion”) (DE 36) filed by the National 

Rifle Association (“NRA”).  The Motion fails to acknowledge that intervention by a non-party is 

the exception, not the rule, and that, generally, a person or entity wishing to support a party in 

litigation does so by seeking leave to file a brief as amicus curiae.  The NRA has failed to 

provide a reason to depart from that practice here, nor has the NRA even requested to file an 

amicus curiae brief as an alternative.  The NRA instead seeks to intervene even though it has the 

same express objective as the Defendants (collectively, “the State”)—namely, defending 

CS/CS/HB 155 (the “Physician Gag Law”).  The NRA has not met its burden to overcome the 

presumption against intervention by citing any evidence showing that the State will not 

adequately defend the challenged law.  The NRA concedes that “its defense will be largely if not 

wholly legal in nature,” Motion at 11, yet it cites no legal arguments that the State will fail to 

raise.  Instead, the NRA offers only inflammatory hyperbole (for example, calling Plaintiffs’ 

First Amendment challenge to this unprecedented law a “spurious legal attack,” Motion at 2), 
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that only will distract from the legal issues in this case.  To the extent the NRA would actually 

raise alternative legal arguments, they are likely be grounded in the Second Amendment and thus 

are entirely irrelevant to the First and Fourteenth Amendment issues properly before the Court. 

If the NRA is permitted to intervene despite the State’s defense of the law, the bounds of 

intervention would be stretched so broadly as to allow intervention by any lobbying group 

concerned about the outcome of a legal challenge to a statute.  Such an expansion would be 

especially unwise here, given the expedited briefing and hearing schedule set by this Court.  (DE 

39.)  Rather than encumber the case by becoming an additional party, the NRA could have 

sought leave to present its views in an amicus curiae brief, so as not to interfere with the 

expeditious resolution of this case.  It chose not to do so.  The Court should therefore deny the 

NRA’s motion to intervene.   

FACTUAL BACKGROUND 

 Governor Scott signed the Physician Gag Law (CS/CS/HB 155, “An act relating to the 

privacy of firearm owners”) on Thursday, June 2, 2011.  On Monday, June 6, 2011, Plaintiffs 

filed suit challenging the law, seeking, among other forms of relief, an injunction.  On June 24, 

2011, Plaintiffs filed an amended complaint and moved for a preliminary injunction.  (DE 15, 

16.)  On June 27, 2011, this Court ordered an expedited briefing schedule, with the State’s 

opposition due by noon on July 5, 2011, and Plaintiffs’ reply due by July 8.  (DE 39.) 

 Although the NRA had notice of Plaintiffs’ intent to file this suit as early as June 3, see 

Marion Hammer, Memorandum to NRA Members (June 3, 2011), available at 

http://www.nraila.org/Legislation/Read.aspx?id=6874 (last visited June 30, 2011) (quoting from 

Plaintiffs’ letter to Governor Scott urging him to veto the law and declaring their intent to file 

suit if he signed it), the NRA waited more than 3 weeks, until June 27, 2011, to move to 
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intervene.1  Briefing on the NRA’s motion to intervene is not due to be completed until July 5, 

2011, by which time the State is due to have fully briefed its opposition to Plaintiffs’ motion for 

a preliminary injunction. 

ARGUMENT 

I.  THE NRA FAILS TO MEET THE REQUIREMENTS FOR INTERVENTION AS 
OF RIGHT UNDER RULE 24(A) 

The NRA fails to qualify for intervention as of right.  Rule 24(a)(2) of the Federal Rules 

of Civil Procedure provides for intervention by a movant “who … claims an interest relating to 

the property or transaction that is the subject of the action, and is so situated that disposing of the 

action may as a practical matter impair or impede the movant’s ability to protect its interest, 

unless existing parties adequately represent that interest.”  Intervention as of right may occur 

only if: “(1) the application to intervene is timely; (2) the applicant has an interest relating to the 

property or transaction which is the subject of the action; (3) the applicant is so situated that the 

disposition of the action, as a practical matter, may impede or impair his ability to protect that 

interest; and (4) the applicant’s interest will not be represented adequately by the existing parties 

to the suit.”  Sierra Club, Inc. v. Leavitt, 488 F.3d 904, 910 (11th Cir. 2007) (quoting ManaSota-

88, Inc. v. Tidwell, 896 F.2d 1318, 1321 (11th Cir. 1990)).  All “four requirements must be met,” 

ManaSota-88, 896 F.2d at 1321, and the movant bears the burden of proof.  See Sierra Club, 488 

F.3d at 910. 

The Court need only look at the last of these requirements to conclude that the NRA may 

not intervene in this case.  The NRA has wholly failed to show that its “interest will not be 

                                                            
1 During the conference pursuant to Local Rule 7.1(a)(3)(a), Plaintiffs informed the NRA that they would not 
oppose the NRA’s participation in the case as an amicus so long as the NRA did not threaten to delay or disrupt the 
progress of the case.  The NRA chose not to pursue this route. 
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represented adequately by the existing parties to the suit,” id., which disqualifies the NRA from 

intervention as of right. 

Courts “presume adequate representation when an existing party seeks the same 

objectives as the would-be intervenors.”  Id. (quoting Clark v. Putnam County, 168 F.3d 458, 

461 (11th Cir. 1999)).  In cases involving a challenge to government action, the Eleventh Circuit 

defines the sought-after “objectives” broadly, so that the movant and an existing party share the 

same objective if they both aim to “defend the legality” of the challenged action.  See, e.g., id. at 

911 (affirming denial of intervention when movant shared with EPA the objective “to defend the 

legality of the EPA’s approval of Florida’s” list of “impaired waters” required under the Clean 

Water Act).  Courts do not look at whether a proposed intervenor “might, as a general matter, 

have different interests” from the government defendant, but only “whether the party will 

represent the proposed intervenor’s interest with respect to the subject matter of the action,” i.e., 

defending the challenged law.  Id. at 910 n.9 (emphasis in original).  Thus, a group may not 

intervene when its goal simply “is to uphold the constitutionality of” a challenged law because 

that is “precisely the interest” of the government defendants.  Athens Lumber Co. v. Fed. 

Election Comm’n, 690 F.2d 1364, 1366 (11th Cir. 1982); see also Meadowfield Apartments, Ltd. 

v. United States, 261 Fed. Appx. 195, 196 (11th Cir. 2008) (denying intervention when proposed 

“[i]ntervenors seek exactly the same relief as” the government and “the arguments made by 

intervenors and the [government] . . .  are substantially the same”). 

Here, the NRA and the existing defendants, the State, share exactly the same interest—to 

defend the constitutionality of the Physician Gag Law.  The State is therefore presumed to 

represent the NRA’s interests adequately. 
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This presumption of adequate representation places a burden squarely on the proposed 

intervenor to “com[e] forward with some evidence” that “cast[s] doubt upon the will of the 

[government] to defend the legality” of the challenged law.  Sierra Club, 488 F.3d at 910-11 

(citations omitted) (emphasis added).  In cases where the presumption applied, parties have been 

allowed to intervene only when they have presented evidence such as “collusion” or “lack of 

competence,” Resort Timeshare Resales, Inc. v. Stuart, 764 F. Supp. 1495, 1499 (S.D. Fla. 

1991); there has been a “discussion of settlement” by the government; or there is a specific 

“claim or defense . . .  [that] will not be asserted” by the government. Sierra Club, 488 F.3d at 

911.   

Yet here, the NRA fails to produce any evidence or specify any defense that the State will 

not raise.  Instead, the NRA merely speculates about what “could play a role” in the State’s 

hypothetical lack of will to defend a law signed by the Governor, notwithstanding the NRA’s 

concession that some of the Defendants “serve at the pleasure of the . . .  Governor.”  Motion at 

8-9 n.4.  Such “hypothesiz[ing]” fails to meet the NRA’s burden when, as here, “nothing in the 

record” provides any such evidence.  Sierra Club, 488 F.3d at 911.  And, the NRA’s reliance on 

Clark v. Putnam County, is misplaced, as in that case the movant presented evidence that the 

government not only faced the quandary of trying to represent the interests of both the plaintiffs 

and the defendants, but also had discussed settling, rather than defending, the case.  See 168 F.3d 

at 461–62.  The NRA has presented no evidence of such concerns here.  To the contrary, the 

State has shown nothing but unwavering support for this law, as evidenced by Governor Scott’s 

signing the bill into law immediately following Plaintiffs’ advising him of their intention to file 

suit if he did so, as well as the Board of Medicine’s having distributed to doctors a letter, even 

during the pendency of this litigation, informing them of the Physician Gag Law’s requirements, 
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see Letter from Joy A. Tootle, Exec. Dir., Board of Medicine, June 14, 2011, available at 

ftp://ftppub.doh.state.fl.us/pub/medicine/Special/Letter-JuneMessage.pdf (last visited July 1, 

2011).2 

Moreover, courts specifically have cautioned against allowing lobbying groups the right 

to intervene as parties because “such an expanded definition of ‘interest’ might open the 

courtroom door to every citizen who has called his congressman concerning legislation . . . . ”  

Resort Timeshare Resales, 764 F. Supp. at 1499.  In denying intervention to a group that sought 

to defend a law it had lobbied to pass, the court in Resort Timeshare Resales explained that, 

while lobbying groups are “encouraged to thrive, and to speak, lobby, promote, and persuade, so 

that its principles may become, if it is the will of the majority, the law of the land,” that “does not 

also suggest that [such a group] has a right to intervene in every lawsuit involving abortion 

rights, or to forever defend statutes it helped to enact.”  Id. (quoting Keith v. Daley, 764 F.2d 

1265, 1269–70 (7th Cir. 1985)).  Rather, “those persons ‘required to defend and enforce the law 

of the state’ are the only proper defendants in such an action.”  Id.  The court noted that amicus 

appearances are generally favored in such situations “in lieu of intervention.”  Id. at 1501.  See 

also Athens Lumber Co., 690 F.2d at 1367 (rejecting intervention, but noting that, “the proper 

course of action [for a would-be intervenor] may be to file a motion for leave to file an amicus 

brief”).  Of course, the NRA has not actually sought to file an amicus curiae brief. 

Furthermore, the NRA has not shown any interest “relating to the property or transaction 

which is the subject of the action” or that it “is so situated that the disposition of the action, as a 

practical matter, may impede or impair his ability to protect that interest . . . .”  Sierra Club, 488 
                                                            
2 As further evidence that there is no question that the State and the NRA are aligned in their interests here, it should 
be noted that the NRA endorsed then-candidate Rick Scott for election as Governor of Florida, giving him an “A” 
rating.  See Public Letter from Marion Hammer to Rick Scott, September 15, 2010, available at 
http://miamiherald.typepad.com/files/endorsement-scottrickgovernor.pdf (last visited June 30, 2011).    
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F.3d at 910.  The interest at issue here is a doctor’s and patient’s First Amendment right to 

engage in an open and frank discussion free of government interference.  Although the NRA 

claims to be representing the interests of its members in protecting “Second Amendment rights,” 

Motion at 5, such “interests” are not implicated by this statute imposing speech restrictions on 

doctor-patient conversations.  The Second Amendment constrains only government action, not 

private discussions.  See Congress of Racial Equality v. Clemmons, 323 F.2d 54, 62 (5th Cir. 

1963) (it is “state action of a particular character that is prohibited” not “[i]ndividual invasion of 

individual rights” (quoting Civil Rights Cases, 109 U.S. 3, 11 (1883))).  As there is no Second 

Amendment right to restrict private speech, the outcome of this litigation cannot infringe or 

further the NRA’s members’ Second Amendment rights.3  This failure to articulate an interest 

actually at issue in this case is dispositive of the inadequacy of the NRA’s motion to intervene. 

II.  THE NRA ALSO FAILS TO MEET THE REQUIREMENTS FOR PERMISSIVE 
INTERVENTION UNDER RULE 24 

Under Rule 24(b), a court “may permit” intervention by a movant who “has a claim or 

defense that shares with the main action a common question of law or fact,” but “must consider 

whether the intervention will unduly delay or prejudice the adjudication of the original parties’ 

rights.”  Fed. R. Civ. P. 24(b)(1), (b)(3) (emphases added).  Permissive intervention is at the 

discretion of the court, and “even though there is a common question of law or fact, or the 

                                                            
3 Furthermore, NRA’s members’ actual interests in protecting their First Amendment rights—which are at issue in 
this case—are in conflict with their alleged but non-existent Second Amendment right to restrict doctor-patient 
speech.  See, e.g., Richard G. Lucarelli, Letter to the Editor, Roundup: Doctors entitled to free speech, too, USA 
Today, May 18, 2011 (family physician and NRA member opposing gag law); see also Wollschlaeger Decl. ¶¶ 9–11 
(physician and gun-owner opposed to Physician Gag Law’s adverse affect on his practice of medicine); Al 
Neuharth, Letter to the Editor, Florida Misfires on Gun Safety for Children, USA Today, April 21, 2011, available 
at http://www.usatoday.com/news/opinion/forum/2011-04-29-Gun-safety-faces-misfire.htm (last visited June 30, 
2011) (long-time gun user opposing gag law). 
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requirements of Rule 24(b) are otherwise satisfied, the court may refuse to allow intervention.”  

Worlds v. Florida, 929 F.2d 591, 595 (11th Cir. 1991) (per curiam) (internal citation omitted). 

In addition to the reasons cited above that apply equally here, the prospect that the NRA 

will attempt to inject additional, irrelevant issues into this litigation further counsels against 

permitting them to intervene as a party.  It appears from the NRA’s motion that the NRA may 

attempt to raise Second Amendment issues in this litigation—despite the fact that, for the reasons 

already given, Second Amendment interests are not relevant.  See Motion at 1 (“The NRA is 

America’s foremost and oldest defender of Second Amendment rights, and it was also a foremost 

supporter of the Florida bill,” which “benefits NRA members by . . . protecting patients from 

discrimination simply because they choose to exercise their constitutional right to keep and bear 

arms.”).  Injecting such irrelevant issues will needlessly burden the Court and the parties.  See 

ManaSota-88, 896 F.2d at 1323 (affirming district court’s denial of permissive intervention in 

part because “Appellant seeks to inject numerous issues into the case” that “would severely 

protract the litigation”).   

Intervention by the NRA will also inevitably increase the burdens on this Court and the 

parties in other ways.  For example, the very timing of NRA’s motion to intervene—in the midst 

of briefing on Plaintiffs’ motion for a preliminary injunction—has already complicated this 

matter.  Consistent with common sense, courts have recognized that “the introduction of 

additional parties inevitably delays proceedings.”  Athens Lumber Co., 690 F.2d at 1367.  

Especially given that the Plaintiffs and Defendants are currently working under an expedited 

briefing schedule in preparation for a scheduled hearing on Plaintiffs’ motion for a preliminary 

injunction, the Court should deny the NRA’s motion to intervene and thereby prevent the 

additional burden and distraction such intervention would cause. 
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CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that the NRA’s Motion to 

Intervene be denied.   

Dated:  July 1, 2011    _/s/Edward M. Mullins _________________ 
Edward M. Mullins (Fla. Bar No. 863920) 
emullins@astidavis.com  
Hal M. Lucas (Fla. Bar No. 853011) 
hlucas@astidavis.com  
ASTIGARRAGA DAVIS MULLINS  
     & GROSSMAN, P.A. 
701 Brickell Avenue, 16th Floor 
Miami, Florida  33131-2847 
Tel.: (305) 372-8282 / Fax:  (305) 372-8202 
 
-and- 
 
Bruce S. Manheim, Jr.* 
Bruce.manheim@ropesgray.com  
Douglas H. Hallward-Driemeier* 
Douglas.hallward-driemeier@ropesgray.com  
Augustine M. Ripa* 
Augustine.ripa@ropesgray.com  
Julia M. Lewis* 
Julia.lewis@ropesgray.com  
ROPES & GRAY LLP 
700 12th Street NW, Suite 900 
Washington D.C. 2005 
Tel.:  (202) 508-4600 / Fax:  (202) 383-8332 
 
-and- 
 
Jonathan E. Lowy* 
jlowy@bradymail.org  
Daniel R. Vice* 
dvice@bradymail.org  
BRADY CENTER TO PREVENT  
    GUN VIOLENCE 
Legal Action Project 
1225 Eye Street NW, Suite 1100 
Washington, DC 20005 
Tel.:  (202) 289-7319 / Fax:  (202) 898-0059 
*Admitted pro hac vice 
Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on July 1, 2011, I electronically filed the foregoing document 
with the Clerk of the Court using the CM/ECF filing system.  I also certify that the foregoing 
document is being served this date on all counsel of record or pro se parties on the Service List 
below in the manner specified, either via transmission of Notices of Electronic Filing generated 
by the CM/ECF system or; in some other authorized manner for those counsel or parties who are 
not authorized to receive electronically Notices of Electronic Filing. 
      
 

/s/ Edward M. Mullins___________________   
Edward M. Mullins (Fla. Bar No. 863920) 
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